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2 For order setting aside prior cease and desist order in this case, see p. 1421, 
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8 For prior order in separate proceeding closing said case against respondent Maid-O-Best, Inc., on ground 


that identical practices were involved as in instant proceeding, see p. 1427, 
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7 For order setting aside prior cease and desist order in this case, see p. 1419. 
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8 For order setting aside prior cease and desist order in this case, see p. 1421. 
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[Abbreviations: S.C.=U.S. Supreme Court; C. C. A.=Circuit Court of Appeals; 8. C. of D, C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936 to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. or (or for) D. C.=U. §. Court of Ap- 
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the - 
number preceding the hyphen denoting the volume, the numbers following referring to the page] 


CVANCerE RIT t COss =e ane an aes sen ve eo (C. C. A.), ‘“Memoranda” 20- 
739. : 
Alvoma jnmmber Co, et aist-s2 no ao ten ee (C. C. <A.) 16-657, 17-669; 


56 F. (2d) 774; 64 F. (2d) 618; 291 U.S.67; (S. C.) 18-669. 
(54 S. Ct. 315). 


Aluminum Co. of Amerita_2_ 22 -2-2-2-2-2-2 (CGN) 5529 ole 
284 Fed. 401; 299 Fed. 361. 
Ero ber=khanVVyard de. Miller) =- 22 (Cr CAS) 2112235 
PemVrc eam COON Chal oe see ea (C. C, A.) 22-1149, 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802. 
American Army and Navy Stores, Inc____-_~- (C. A. for D, ©:) 23-1392. 
PMR CATR ATIC Vx CO ORs e a ae Senn ee ee (C. C. A.) 27-1683. 
97 F. (2d) 1001. 
RuMerieamiontitie COs. a eee a (C. C. A.) 18-607. 
38 F. (2d) 547. 
manerical LObaCCO CO. ee ae eae eee (D. C.)° 5-558; _(S. C.) 7-599; 


283 Fed. 999; 264 U.S. 298; (44S. Ct. 336); (C. C. A.) 9-653; (S. C.) 
9 F. (2d) 570; 274 U.S. 543 (47 S. Ct. 11-668. 
663). 
America’s Medicine, etc. (Harry S. Benham)_. (D. C.) 29-1629. 
Antisepto Products Co., ete. (Edward L. Jen- (D. C.) 29-1637. 


kins et al.) } 
Pinicliowm incest cl Ciera oe nS Te (C. C. A.) 28-1894. 

101 F. (2d) 718. 
Arkansas Wholesale Grocers Ass’n___-__----- (C. C. A.) 11-646. 

18 F. (2d) 866. 
Armeanda@om ines Ctrl a 22a oe aoe (C. C. A.) 21-1202, 22-1155. 


78 F. (2d) 707; 84 F. (2d) 973. 


.1 Interlinear citations are to the reports of the National Reporter System and to the official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have 
been there reported. Such cases do not include the decisions of the Supreme Court of the District of Colum- 
bia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in 
the Commission’s Decisions and the Commission publications entitled “Statutes and Decisions—1914- 
1929,” and “Statutes and Decisions—1930-1938,’’ which also include cases here involved, for their respec- 
tive periods. 

Said publications also include Clayton Act cases bearing on those sections of said Act administered by 
the Commission during the aforesaid period, but in which Commission was not a party. “S. & D.”’ refers 
to earlier publication, reference to later being ‘1938 S. &. D.”. For “(Memorandum of Court Action on 
Miscellaneous Interlocutory Motions’’ during the period covered by the second compilation, namely, 
1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see ‘‘Memoranda,’’ 28-1966=or 1938 S. & D. 487. 
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ISSN ok al CO oe erie oreo ama = (C. C. A.), “Memoranda” 20- 
745. 
Army and Navy Trading Co__--... ---------- (C. A. of D. C.) 24-1601. 
88 F. (2d) 776. : 
ATTOlGI Stoner OO te bean ae ee eee (C. C. A.) 15-606. 


49 I". (2d) 1017. 
Aronberg, Earl (Positive Products Co., etc.)_- (D. C.) 29-1634. 
Arrow-Hart & Hegeman Electric Co-_-------- (C. C. A.) 17-658, 683; (S. C.) 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 18-691. 
587 (54S. Ct. 532). 
Artioonn Corp. 4-65 seen a ere = one (C. C. A.) 18-680. 
62 F. (2d) 36. 
Artloom Corp. ». National Better Business... (D. C.), footnote, 15-597. 
Bureau et al. 
48 F. (2d) 897. 


Atlantic & Pacific Tea Co., The Great___._--- (C, C. A.) 29-1591. 
106 F. (2d) 667. 
Aviation) Institutet UW. os) Ac. a aera (C, A. of D. C.) 21-1219. 
Aver, Harriet Hubbard) Inc ba ae = aan (C. C. A.) 10-754. 
15 F. (2d) 274. 
Balme; Paul ety see oe ee eee (Cs CxAc) eile 
23 F. (2d) 615. 
Baltimore Grainy Cosse tales 5 eee (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (45 8. Ct. 461). 
Baltimore Paint & Color Works, Inc__._____. (C. C. A.) 14-675. 
41 F. (2d) 474. 
Barager=Wiebsters© Ome =a ee eee ree (C. C. A.) 26-1495. 
95 F. (2d) 1000. 
Basics roducts iC ose a= sae ae (D. C.) 3-542. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd___________- (C. C. A.) 21-1220. 
Bayuk Cigars 4In¢2 =) =e (C. C. A.) 14-679 (footnote), 708; 
28-1958; 29-1574. 
Bear Mill Manufacturing Co., Ine___________ (C. C. A.) 27-1685. 
98 F. (2d) 67. 
Beech=Nutebackings Cos esse eee eee (C. C. A.) 2-556; (S.C.) 4-583. 
264 Fed. 885; 257 U.S. 441 (428. Ct. 150). 
Belmont Laboratories, Inc____._____________ (C. C. A.) 28-1941. 
103 F. (2d) 538. 
Benes&aSonssmin cy a.) Olina: =e eee (C. C. A.) 7-612. 


299 Fed. 468. 
Benham, Harry S. (America’s Medicine, ete.) (D. C.) 29-1629. 


Benham, Leland F. (The Zelle Co.)__________ (D. C.) 29-1631. 
Berkey & Gay Furniture Co., et al____.______ (C. C. A.) 14-679. 
42 F. (2d) 427. 
Bethlehent Steel Cols 24 sxeline di da tee (Da ©) «(S. 1 CatofesDii)), foots 
note, 3-548. 
Biddle Purchasing Co. et al__.__.___________ (C. C. A.) 26-1511. 


96 F. (2d) 687. 


3 Interlocutory order. See also 8. &. D. 721. 

‘ For interlocutory order, see “Memoranda,” 28-1965= or 1938 S. & D. 485. 

5 For interlocutory matter, see ‘“Memoranda,”’ 28-1968 or 1938 S. & D, 489. 

6 For interlocutory order, see ‘““Memoranda,’’ 20-744 or 8. & D. 720. 

’ For order of Circuit Court of Appeals on mandate, see “‘Memoranda,” 20-741 or S. & D. 189, 
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Co.). 


RMR CG Per ee Oo (C. C. A.) 22-1149, 
84 F. (2d) 910. 
poursoisy Ing) eb ab JJ 0ho-+ 1866 8! (C. C. A.) 27-1706. 
rach DOs, WAge=PE S42: 2b oo ee (C. C. A.) 29-1577. 
CACY rd anes deere. Lok LY oe (C. C. A.) 12-739. 
31 F. (2d) 569. 
Breakstone, Samuel °__._____-___ -oen 4 _ vole (C. C. A.), “Memoranda,” 20- 
745. 
Brecht Oand yo ee tA 2) ON (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
Brown Gvaaleys-(..) 41 jee 5) Fey eh foniin (C. C. A.) 28-1894. 
101 F. (2d) 718. 
Browne encesas wire Cor = _ Oe yk bel (C. C. A.) 17-680. 
64 F. (2d) 934. 
BunpesbrovuerssinGe! £24 29 Den (C. C. A.) 28-1959. 
104 F. (2d) 996. 
"SUL OWG eg Cog ae NS eS Se ee ee ee (S. C. of D. C.) footnote, 3-542, 
4 F. (2d) 910. (C. C. A.) 8-602. 
Butterick Publishing Co., et al______________ (C. C. A.) 23-1384. 
85 F. (2d) 522. 
California Lumbermen’s Council et al________ (C. C. A.) 28-1954; 29-1568. 
103 F. (2d) 304; 104 F. (2d) 855. 
California Rice industrys==.-25-2-_-22-==—.- (C. C. A.) 28-1912. 
102 F. (2d) 716. 
Canela Oni Come. 236! 2) 2a esses (C. C. A.) 4-542. 
274 Fed. 571. 
Gannonky: Uir sere yh tF2 ee ss ek (C. C. A.) footnote, 11-677. 
19 F. (2d) 823. 
Canterbury Candy Makers, Inc__.______---- (C. C. A.) 28-1894. 
101 F. (2d) 718. 
anon Water Cor, eb ale. .-* =. 5 (2 ee ee (C. C. A.) 29-1611. 
107 F. (2d) 516. 
Cardinal Co., The (Charles L. Klapp) -------- (D. C.) 29-1639. 
Garey: Mig? Co.; Philip, et ale 2) 5-22 (C. C. A.) 12-726. 
29 F. (2d) 49. 
Cacssoiel ashen, UL? EL) ose (C.-C..A.) 13=612. 


38 F. (2d) 790. 
Chamber of Commerce of Minneapolis, et al... (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 138 F. (2d) 673. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JUNE 1, 1939, TO NOVEMBER 30, 1939 
In tHE MATTER OF 


E. E, PHILLIPS, TRADING AS COTTON BELT MATTRESS ~ 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3781. Complaint, May 2, 1939—Decision, June 3, 1989 


Where an individual engaged in manufacture, sale, and distribution of mattresses 
and bedding to purchasers at their respective points of location in other 
States— 

(a) Represented through such statements on labels and advertising as “All 
Layer Felt” and “100% Layer Felt—Staple Cotton” that certain of his 
mattresses were made of all layer felt and that other of his said products 
were 100 percent layer felt and made of staple cotton, notwithstanding 
fact that said products thus referred to were not all layer felt as long 
understood from word felt, used in connection with such products, in 
the mattress trade, by wholesalers and retailers selling and distributing 
mattresses, and by members of purchasing public as meaning product 
made of fibers of cotton or wool which had been garnetted together into 
a mat or web and were not, in case of others thus designated, made of 
staple cotton considered as above set forth as meaning full length fiber 
cotton ; and 

(b) Represented through such statements on labels and in advertising matter 
as ‘‘Felt-Plated—Cleaned Cotton Motes” and ‘Felt-Plated—Washed Cotton” 
that certain of his mattresses were felt-plated and made of or filled with 
cleaned cotton motes, and that other of his mattresses were felt-plated and 
made of or filled with washed cotton, notwithstanding fact that said 
products thus referred to were not felt-plated or constructed with layer of 
felt on top and on underside of mattress and covered with ticking, as 
understood as above set forth, or made of or filled with cleaned cotton 
motes or waste cotton or cotton fragments, as understood as above de- 
scribed, and were not made of or filled with washed cotton ; 

With effect of misleading and deceiving substantial number of the purchasing 
public into the erroneous and mistaken belief that such false and mis- 
leading statements and representations were true and into purchase, by 
reason of such erroneous and mistaken belief, of his said products: 

Held, That such acts and practices, as above set forth, were all to the injury 
and prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. L. E£. Creel, Jr. for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that E. EK. Phillips, an 
individual trading as Cotton Belt Mattress Co., hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent E. E. Phillips is an individual trading 
as Cotton Belt Mattress Co. and having his office and principal place 
of business located in the town of Pinetops, State of North Carolina. 
Respondent is now, and has been for more than 1 year last past, 
engaged in the business of the manufacture, sale, and distribution of ~ 
mattresses and bedding. Respondent sells and distributes said mer- 
chandise to wholesalers, retailers and other purchasers thereof. In 
the course and conduct of his business as aforesaid the respondent 
causes said merchandise, when sold, to be transported from his afore- 
said place of business in the State of North Carolina to the pur- 
chasers thereof at their respective points of location in various States 
of the United States, other than the State of North Carolina, and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in commerce in 
said merchandise among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business the respond- 
ent has been, and is now, engaged in the practice of falsely repre- 
senting the constituent fiber and material of his said mattresses by 
means of false and misleading statements and representations placed 
by respondent on labels attached to said products and used in various 
other advertising matter, all of which are distributed in commerce, as 
commerce is defined in the Federal Trade Commission Act. Among 


and typical of the statements and representations, disseminated as 
aforesaid, are the following: 


ALL LAYER FELT 
100% LAYER FELT—STAPLE COTTON 
FELT-PLATED—CLEANED COTTON MOTES 
FELT-PLATED—WASHED COTTON 
Through the use of such statements and representations, together 
with other statements of similar import and meaning not herein set 
out, respondent represents to prospective purchasers situated in vari- 
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ous States of the United States and in the District of Columbia that 
certain of his mattresses are made of all layer felt, that other of his 
mattresses are 100 percent layer felt and are made of staple cotton, that 
other of his mattresses are felt-plated and are made of or filled with 
cleaned cotton motes, and that other of his mattresses are felt-plated 
and are made of or filled with washed cotton. 

Par. 3. The aforesaid statements and representations by the re- 
spondent, used and disseminated as aforesaid, are grossly exaggerated, 
false and misleading. 

The word “felt,” when used in connection with mattresses, has been 
for many years, and is now, considered in the mattress trade, by 
wholesalers and retailers selling and distributing mattresses and by 
members of the purchasing public to mean a product made of fibers 
of cotton or wool which have been garnetted together into a mat 
or web. The term “staple cotton” is considered, as aforesaid, to mean 
full length fiber cotton. The term “cotton motes” is considered, as 
aforesaid, to mean waste cotton or cotton fragments. The term “felt- 
plated,” when used as descriptive of a mattress, is considered, as afore- 
said, to mean that the mattress has a layer of felt on its top and also 
on its underside and is covered with ticking. 

In truth and in fact the mattresses which the respondent represents 
as aforesaid as being “All Layer Felt” are not all layer felt. The 
mattresses which the respondent represents as aforesaid as being 
“100% Layer Felt—Staple Cotton” are not 100 percent layer felt 
and are not made of staple cotton. The mattresses which the re- 
spondent represents as aforesaid as being “Felt-Plated—Cleaned Cot- 
ton Motes” are not felt-plated and are not made of or filled with 
cleaned cotton motes. The mattresses which the respondent repre- 
sents as aforesaid as being “felt-plated—washed cotton” are not felt- 
plated and are not made of or filled with washed cotton. 

Par. 4. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deduin a sabktantial 
number of the purchasing public into the erroneous and mistaken 
belief that such false and misleading statements and representations 
are true, and into the purchase of respondent’s products because of 
said erroneous and mistaken belief. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 2, 1939, issued and thereafter 
served its complaint in this proceeding upon respondent, E. E. Phil- 
lips, individually and trading as Cotton Belt Mattress Co., charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. On May 10, 1989, 
the respondent: filed his answer, in. which answer he admitted all the 
material allegations of fact set’ forth in said complaint and waived _ 
all intervening procedure and further hearing as to the said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom : 


FINDINGS AS TO THE’FACTS 


Paracrary 1. Respondent E. E. Phillips is an individual trading 
as Cotton Belt Mattress Co. and having his office and principal place 
of business located in the town of Pinetops, State of North Carolina. 
Respondent is now, and has been for more than 1 year last past, en- 
gaged in the business of the manufacture, sale, and distribution of 
mattresses and bedding. Respondent sells and distributes said mer- 
chandise to wholesalers, retailers and other purchasers thereof. In 
the course and conduct of his business as aforesaid the respondent 
causes said merchandise, when sold, to be transported from his afore- 
said place of business in the State of North Carolina to the purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of North Carolina, and at all 
times mentioned herein has maintained a course of trade in commerce 
in said merchandise among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business the respond- 
ent has been, and is now, engaged in the practice of falsely represent- 
ing the constituent fiber and material of his said mattresses by means 
of false and misleading statements and representations placed by 
respondent on labels attached to said products and used in various. 
other advertising matter. Among and typical of the statements and 
representations disseminated as aforesaid, are the following: 
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ALL LAYER FELT 
100% LAYER FELT—STAPLE COTTON 
FELT-PLATED—CLEANED COTTON MOTES 
FELT-PLATED—WASHED COTTON 

Through the use of such statements and representations, together 
with other statements of similar import and meaning not herein set 
out, respondent represents to prospective purchasers situated in vari- 
ous States of the United States and in the District of Columbia that 
_ certain of his mattresses are made of all layer felt, that other of his 

matresses are 100% layer felt and are made of staple cotton, that 
other of his mattresses are felt-plated and are made of or filled with 
cleaned cotton motes, and that other of his mattresses are felt-plated 
and are made of or filled with washed cotton. 

Par. 3. The aforesaid statements and representations by the re- 
spondent, used and disseminated as aforesaid, are grossly exaggerated, 
false and misleading. 

The word “felt,” when used in connection with mattresses, has been 
for many years, and is now, considered in the mattress trade, by 
wholesalers and retailers selling and distributing mattresses and by 
members of the purchasing public to mean a product made of fibers 
of cotton or wool which have been garnetted together into a mat or 
web. The term “staple cotton” is considered, as aforesaid, to mean 
full length fiber cotton, The term “cotton motes” is considered, as 
aforesaid, to mean waste cotton or cotton fragments. The term “felt- 
plated,” when used as descriptive of a mattress, is considered, as 
aforesaid, to mean that the mattress has a layer of felt on its top and 
also on its underside and is covered with ticking. 

In truth and in fact the mattresses which the respondent represents 
as aforesaid as being “All Layer Felt” are not all layer felt. The 
mattresses which the respondent represents as aforesaid as being 
“100% Layer Felt—Staple Cotton” are not 100 percent layer felt 
and are not made of staple cotton. The mattresses which the re- 
spondent represents as aforesaid as being “Felt-Plated—Cleaned Cot- 
ton Motes” are not felt-plated and are not made of or filled with 
cleaned cotton motes. The mattresses which the respondent repre- 
sents as aforesaid as being “felt-plated—washed cotton” are not felt- 
plated and are not made of or filled with washed cotton. 

Par. 4. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
number of the purchasing public into the erroneous and mistaken 
belief that such false and misleading statements and representations 
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are true, and into the purchase of respondent’s products because of 
said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, E. E. Phillips, individually 
and trading as Cotton Belt Mattress Co., or under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of mattresses in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the term “felt” alone or in conjunction with any other 
term or terms to designate, describe, or refer to any mattress, or part 
thereof, which is not made of fibers of cotton or wool garnetted to- 
gether into a mat or web. 

2. Using the term “staple cotton” or any other term or terms of 
similar import or meaning to designate, describe, or refer to any 
product which is not full length fiber cotton. 

3. Representing that such mattresses are made of or filled with 
cleaned cotton motes or washed cotton unless and until such is the 
fact. 

4, Representing that respondent’s mattresses are felt-plated unless 
said mattresses have a layer of felt on their top and also on their 
underside. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 


in writing, setting forth in detail the manner and form in which he 
has complied with this order. 


“LEWYN DRUG, INC. 7 


Complaint 


In THe Marter or 


LEWYN DRUG, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2934. Complaint, Mar. 9, 1989 *—Decision, June 6, 1939? 


Where a corporation engaged in sale of medicinal preparations designed for 
treatment of unnatural delayed menstruation, and known as “Dr. 
Haller’s Prescription 5000” and “Dr. Haller’s Prescription 2000,” to pur- 
chasers in other States and in the District of Columbia; in advertise- 
ments which it disseminated through the mails and through newspapers 
and periodicals of general circulation, and which were calculated and 
intended to induce purchase of said preparations— 

Made such statements and representations as “In Hurope women are not dis- 
tressed about abnormal unnatural periodic delay—they use Dr. Haller’s 
famous prescriptions,’ “Works like magic—women say,” “I believe it is 
the only successful treatment on the market,” “Physicians recommend Dr. 
Haller’s prescriptions,” and “You can trust us because we have satisfac- 
torily served women for over fifty years” ; 

Facts being such representations were false, misleading and untrue, said 
preparation was not a competent, safe nor scientific treatment for afore- 
said purpose, nor recommended by physicians, and advertisements in ques- 
tion were also false in failing to reveal that use of preparations in ques-. 
tion, under conditions prescribed and under such conditions aS are cus- 
tomary and usual, might result in serious illness and, in some cases, in 
death of user; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic into erroneous and mistaken belief that such statements and repre- 
sentations were true, and of inducing portion of purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase its said medicinal 
preparations, with injurious drugs therein contained : 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Charles P. Vicini and Mr. William C. Reeves, trial 


examiners. 
Mr. Reuben J. Martin for the Commission. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 


1 Amended and supplemental. 

2 Prior cease and desist order made as of November 6, 1937, and reported in 25 F. T. (Os 
1348 was vacated, and case remanded for the taking of further testimony on behalf of 
Commission and on behalf of respondent, by order made as of November 10, 1938, and 
reported in 27 F. T. C. 1483. 
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Trade Commission, having reason to believe that Lewyn Drug, Inc., 
a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its amended and supplemental complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Lewyn Drug, Inc., is a corporation 
organized and created under and by virtue of the laws of the State 
of California, with its principal office and place of business located 
at 655 North Arden Boulevard, in the city of Hollywood, State of 
California. The respondent is now and for several years last past 
has been engaged in the sale of medicinal preparations designed 
for the treatment of unnaturally delayed menstruation and known as 
Dr. Haller’s Prescription 5000 and Dr. Haller’s Prescription 2000. 
Respondent causes said preparations, when sold by it, to be trans- 
ported from its aforesaid place of business in the State of California 
to the purchasers thereof located in various States of the United 

States other than the State of California, and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said drugs in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said preparatioris, by United States mails, by insertion 
in newspapers and periodicals having a general circulation and also 
in circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States, and by other means in commerce, as* commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said preparations; and has disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertisements concerning its said preparation, by various 
means, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of its said products; in commerce, 
-as- commerce is defined in the Federal Trade Commission Act. 
Among, and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 


In Europe women are not distressed about abnormal unnatural periodic 
delay—they use Dr. Haller’s famous prescriptions. 
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Works like magic—women say. 

I believe it is the only successful treatment on the market. 

Physicians recommend Dr. Haller’s prescriptions. 

You can trust us because we have satisfactorily served women for over fifty 
years. 

The representations hereinbefore set out, and other representations 
similar thereto but not set out herein, appearing in respondent’s 
advertisements, are false, misleading, and untrue. This preparation 
is not a competent, safe nor scientific treatment for delayed menstrua- 
tion. It is not recommended by physicians. Said advertisements of 
respondent are also false in that they fail to reveal that the use of 
these preparations under the conditions prescribed in said advertise- 
ments and under such conditions as are customary and usual may 
result in the serious illness and in some cases the death of the user. 

The true facts are that the use of either of these preparations may 
result in gastro-intestinal disturbances such as catharsis, nausea and 
vomiting with pelvic congestion, inflammation and congestion of the 
uterus and adnexa leading to excessive uterine hemorrhage, and in 
those cases where either of these preparations is used to interfere with 
the normal course of pregnancy, may result in uterine infection with 
extension to other pelvic and abdominal structures causing septicemia 
or blood poison. 

Par. 3. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
preparations disseminated as aforesaid has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true and induces 
a portion of the purchasing public because of such erroneous and 
mistaken belief to purchase respondent’s medicinal preparations con- 
taining injurious drugs. 

Par. 4. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rervort, Finprnes as To tHE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 9, 1939, issued and served 
its amended and supplemental complaint upon respondent, charging 
it with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On April 11, 1939, respond- 
ent filed its answer in which it admitted all the material allegations 
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of fact set forth in said amended and supplemental complaint and 
waived all intervening procedure and further hearings as to said 
facts. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said amended and supplemental com- 
plaint and the answer thereto, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds _ 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Lewyn Drug, Inc., is a corporation 
organized and created under and by virtue of the laws of the State of 
California, with its principal office and place of business located at 
655 North Arden Boulevard, in the city of Hollywood, State of Cali- 
fornia. Respondent is now and for several years last past has been 
engaged in the sale of medicinal preparations designed for the treat- 
ment of unnatural delayed menstruation and known as Dr. Haller’s 
Prescription 5000 and Dr. Haller’s Prescription 2000. Respondent 
causes said preparations, when sold by it, to be transported from its 
aforesaid place of business in the State of California to the purchasers 
thereof located in various States of the United States other than the 
State of California and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said drugs in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said preparations, by the United States mails, by inser- 
tion in newspapers and periodicals having a general circulation and 
also in circulars and other printed matter, all of which are distributed. 
in commerce among and between. the various States of the United 
States, and by other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of its 
said preparations; and has disseminated and is now disseminating, 
and has caused and is now causing, the dissemination of false adver- 
tisements concerning its said preparation, by various means, for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of its said products in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical 
of the false statements and representations contained in said adver- 
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tisements disseminated and caused to be disseminated, as aforesaid, 
are the following: 


In Europe women are not distressed about abnormal unnatural periodic 
delay—they use Dr. Haller’s famous prescriptions. 

Works like magic—women say. 

I believe it is the only successful treatment on the market. 

Physicians recommend Dr. Haller’s prescriptions. 

You can trust us because we have satisfactorily served women for over fifty 
years. 

The Commission finds that the representations hereinbefore set out 
and other representations similar thereto not set out herein, ap- 
pearing in respondent’s advertisements, are false, misleading and 
untrue. This preparation is not a competent, safe, nor scientific 
treatment for delayed menstruation. It is not recommended by 
physicians. Said advertisements of respondent are also false in that 
they fail to reveal that the use of these preparations under the condi- 
tions prescribed in said advertisements and under such conditions 
as are customary and usual may result in the serious illness, and in 
some cases, in the death of the user. 

The true facts are that the use of either of these preparations may 
result in gastro-intestinal disturbances such as catharsis, nausea, 
and vomiting with pelvic congestion, inflammation and congestion of 
the uterus and adnexa leading to excessive uterine hemorrhage, 
and in those cases where either of these preparations is used to inter- 
fere with the normal course of pregnancy, may result in uterine 
infection with extension to other pelvic and abdominal structures 
causing septicemia or blood poisoning. 

Par. 3. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its 
preparations disseminated as aforesaid, has had and now has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statement and representations are true and induces 
a portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s medicinal preparations con- 
taining injurious drugs. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the 
Commission and the answer of respondent, in which answer respond- 
ent admits all the material allegations of fact set forth in said 
complaint and states that it waives all intervening procedure and 
further hearing as to said facts, and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Lewyn Drug, Inc., its officers, 
agents, representatives, and employees, directly or through any 
corporate or other device, do forthwith cease and desist from : 

Disseminating or causing to be disseminated any advertisement, by 
means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of medicinal preparations now designated 
by the name of Dr. Haller’s Prescription 5000 and Dr. Haller’s 
Prescription 2000, or any other medicinal preparations composed of 
substantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same name or under 
any other name or names, or disseminating or causing to be dissemi- 
nated any advertisement, by any means, for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase in 
commerce, as commerce is defined in the Federal Trade Commission 
Act of said medicinal preparations which advertisements represent 
directly or through implication that the use of said medicinal prepa- 
rations is a competent, safe and scientific treatment for delayed 
menstruation and that their use will have no ill effects upon the 
human body, and which advertisements fail to reveal that the use 
of these preparations may result in the serious injury to the health 
of the user. 

It is further ordered, That the respondent shall, within 10 days 
after service upon it of this order, file with the Commission an 
interim report in writing, stating whether it intends to comply with 
this order and, if so, the manner and form in which it intends to 
comply; and that, within 60 days after the service upon it of this 
order, said respondent shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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O. K. TATLORING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION: 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3404. Complaint, May 6, 1938—Decision, June 7, 1939 


Where a corporation engaged in sale and distribution to members of purchas- 


(a) 


(b) 


(c) 


ing public in other States and in the District of Columbia of men’s suits 
and garments, among other items of merchandise; in advertising its said 
Suits and garments in newspapers and other advertising media circulating” 
among the various States and in said District— 

Represented that said garments and suits were made wholly of wool 
through such statements as “All Wool Made-To-Measure Clothes,” ‘AIT 
Wool Fabrics” and “100% All Wool,” facts being said products were not 
made wholly of wool, but, in the case of many, were made of wool and 
rayon, wool, and cotton, or wool, cotton and rayon; 

Represented that suits were given away free of charge by it to salesmen 
selling its said products through such statements as “Wear This Free Suit 
given you as a bonus” and “Will You Accept Free as a bonus a complete 
wardrobe of Tailored Suits?” and “Chance to Get Made-To-Measure Suit 
Free as a bonus right away! Wear it!”’, facts being it did not give away 
free of charge suits to salesmen selling its said merchandise, but com- 
pensated its said salesmen under an arrangement by which agent or 
employee, in addition to commission paid him on each suit sold, was entitled 
to receive from it for sale of aS many as seven suits, suit for self; and 
Represented that its lines of garments and suits for men were “The Fastest 
Selling Lines in America,” and that it paid a salesman as compensation for 
selling single suit $7, suit of clothes and cash bonus through such state- 
ments as “The Fastest Selling Lines in America” and “Make up to $7 per 
suit including Suit Free of cost plus Cash Bonus,” facts being its said 
lines were not the fastest selling, it did not pay as high as $7 in cash, 
and give salesman suit and cash bonus for sale of single suit, but com- 
pensated him through payment of commission ranging from $3 to $6.50 
for each suit sold, with sale of seven suits, as above set forth, entitling 
him to suit for himself, and with order for 25 suits entitling him to $25 
cash bonus and certain additional commissions ; 


With effect of misleading substantial number of salesmen and their customers. 


into erroneous and mistaken belief that all said representations were 
true and with result, as direct consequence, that number of salesmen and 
their customers purchased substantial number of its garments and suits, 
and trade was diverted unfairly to it from competitors likewise engaged 
in sale and distribution of such products and who do not misrepresent 
the quality or popularity of their merchandise and nature and amount of 
compensation paid to salesmen thereof: 


Held, That such acts and practices were all to the prejudice and injury of the- 


public and competitors and constituted unfair methods of competition. 
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Before Mr. Robert S. Hall, trial examiner. 
Mr. Karl Stecher, Mr. Floyd O. Collins and Mr. George Foulkes 


for the Commission. 
Mr. Raymond J. Moudry, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that O. K. Tailoring Co., 
Inc., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, O. K. Tailoring Co., Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of Illinois, with its principal place of business located at 325 
South Market Street, in the city of Chicago, State of Illinois. It is 
now, and has been for several years heretofore, engaged in the business 
of selling and distributing to members of the purchasing public, 
among other items of merchandise, suits, and garments for men. 

Respondent causes said suits and garments for men to be trans- 
ported from its place of business in the city of Chicago, State of 
Illinois, to the purchasers thereof located at points in States of the 
United States other than the State of Illinois and in the District of 
Columbia. It maintains and for a period of more than 1 year last 
past has maintained a course of trade and commerce in said suits and 
garments for men between and among the various States of the 
United States and in the District of Columbia. . 

Par. 2. Respondent has been and is engaged in substantial com- 
petition in the sale and distribution of said suits and garments for 
men with other corporations and with firms and individuals likewise 
engaged in the business of selling and distributing suits and garments 
for men in commerce among and between the various States of the 
United States and in the Dict ict of Columbia. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its suits and garments for men 
by members of AR purchasing public, respondent has from time to 
time inserted advertisements in newspapers having an interstate circu- 
lation, and has made use of other advertising me belies designed and in- 
tended to influence purchasers of said suits and garments for men. 
In said advertisements respondent has made or caused to be made 
various representations concerning the quality of its products and also 
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concerning the nature and character of its business and its offers to 
the public, among which are the following: 

All Wool Made-To-Measure Clothes. 

ALL WOOL FABRICS. 

100% All Wool. 

Wear This FREE SUIT given you as a bonus. 

Will You Accept FREE as a bonus a complete wardrobe of Tailored Suits? 

Chance to Get Made-To-Measure Suit FRHE as a bonus right ae Wear it! 

No limit to number of Free Bonus Suits given you. 

T’ll keep you in clothes for the rest of your life without it costing you a penny. 

Fine Traveling Case and large samples FREE. 

We'll send you our big expensive selling outfit FREE OF CHARGE. 

The Fastest Selling Lines in America. 

Make up to $7 per suit including Suit Free of cost plus Cash Bonus. 

Par, 4. The aforesaid statements made by respondent in the offering 
for sale and sale of its suits and garments for men as set forth in 
paragraph three hereof purport to be descriptive of its merchandise 
and serve as representations to the purchasing public: That the suits 
and garments for men offered for sale and sold by respondent are 
made wholly of wool; that respondent gives away suits free of charge; 
that respondent gives away, free of charge of any kind, a fine travel- 
ing case and a big expensive selling outfit; that the lines of suits and 
garments for men offered for sale and sold by respondent are the 
fastest selling lines in America and that respondent pays as com- 
pensation for the sale of one single suit as high as $7 in cash plus a 
suit of clothes plus a cash bonus. 

Par. 5. In truth and in fact the representations made or caused to 

be made by respondent as hereinbefore set out and the inferences 
thereby created in the mind of the public are false and misleading in 
that: All of the suits and garments offered for sale and sold by 
respondent are not made wholly of wool. Respondent does not give 
away suits free of charge. Respondent does not give away free of 
charge a fine traveling case and a big expensive selling outfit. Re- 
spondent has no authoritative statistics upon which to base its asser- 
tion that it offers the fastest selling lines in America. Respondent 
-does not pay as high as $7 in cash plus a suit of clothes plus an 
additional cash bonus as compensation for the sale of a single suit 
of clothes. The merchandise represented by respondent to be given 
away free is given only as compensation for services rendered or 
expected to be rendered to it. 

Par. 6. There are now and have been competitors of respondent 
selling and distributing suits and garments for men in commerce 
among and between the various States of the United States and in 
the District of Columbia who do not in the offering for sale and sale 
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of their products misrepresent the nature, character, quality, popu- 
larity, or method or manner of, or compensation paid for, the sale 
or distribution of said products and who do not represent that such 
or other products or articles are given away free by them when such 
is not the fact. 

Par. 7. The false and misleading representations made by respond- 
ent in the offering for sale and sale of its suits and garments for 
men, as hereinabove set out, had and have the capacity and tendency 
to and did and do mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief: That all of said suits. 
and garments are made wholly of wool; that suits may be obtained 
from respondent free of charge; that a fine traveling case and a 
big expensive selling outfit may be obtained from respondent free of 
charge; that respondent’s suits and garments for men constitute the 
fastest selling lines in America; and that it is possible for one to 
earn as much as $7 in cash plus a cash bonus plus a suit of clothes 
for selling one single suit for respondent. 

On account of such mistaken and erroneous beliefs, a substantial 
portion of the purchasing public has been and is induced to purchase 
suits and garments for men from respondent and thereby trade has 
been and is unfairly diverted to respondent from competitors named 
in paragraphs 2 and 6 hereof. <As a result thereof, injury has been, 
and is now being, done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprnes as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 6, 1938, issued and on May 9, 
1938, served its complaint in this proceeding upon respondent, O. K. 
Tailoring Co., Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of the said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of 
the allegations of the complaint were introduced by Floyd O. Collins, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by Raymond J. Moudry, attorney for respondent, 
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before Robert S. Hall, an examiner of the Commission theretofore 
duly designated by it, and said testimony .and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence, brief in support of the complaint, respondent not 
having filed brief, and oral argument not having been requested; and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the — 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, O. K. Tailoring Co., Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of Illinois, with its principal place of business located at 325 
South Market Street, in the city of Chicago, State of Illinois. Re- 
spondent is now, and has been for several years heretofore, engaged 
in the business of selling and distributing to members of the pur- 
chasing public, among other items of merchandise, suits, and gar- 
ments for men. Respondent causes said suits and garments for men 
to be transported from its place of business in the city of Chicago, 
State of Illinois, to the purchasers thereof located at points in States 
of the United States other than the State of [linois and in the Dis- 
trict of Columbia. Respondent maintains and for a period of more 
than one year last past has maintained a course of trade in com- 
merce in said suits and garments for men between and among the 
varicus States of the United States and in the District of Columbia. 

Par. 2. Respondent has been and is engaged in substantial com- 
petition in the sale and distribution of said suits and garments for 
men with other corporations and with firms and individuals likewise 
engaged in the business of selling and distributing suits and garments 
for men in commerce among and between the various States of the 
United States and in the District of Columbia. 

- Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its suits and garments for men 
by members of the purchasing public, respondent has from time to 
time inserted advertisements in newspapers and in other advertising 
media, having a circulation among and between the various States 
of the United States and in the District of Columbia, designed and 
intended to influence purchasers of said suits and garments for men. 
In said advertisements respondent has made or caused to be made 
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various representations concerning the quality of its products and 
also concerning the nature and character of its business and its offers: 
to the public, among which are the following: 

All Wool Made-To-Measure Clothes. 

ALL WOOL FABRICS. 

100% ALL WOOL. 

Wear This FRHE SUIT given you as a bonus. 

Will You Accept FREE as a bonus a complete wardrobe of Tailored Suits?’ 

Chance to Get Made-To-Measure Suit FREE as a bonus right away! Wear it! 

No limit to number of Free Bonus Suits given you. 

Tll keep you in clothes for the rest of your life without it costing you a 
penny. 

We'll send you our big expensive selling outfit FRHE OF CHARGE. 

The Fastest Selling Lines in America. 

Make up to $7 per suit including Suit Free of cost plus Cash Bonus. 

In all of its advertising literature, respondent represents, through 
statements and representations herein set out and through statements. 
of similar import and effect, that: 

1. The garments and suits offered for sale and sold by respondent 
are made wholly of wool. 

2. Suits are given away free of charge by respondent to salesmen 
who sell respondent’s garments and suits. 

3. The lines of respondent’s garments and suits for men are the 
fastest selling lines in America. 

4. That respondent pays a salesman, as compensation for the sale of 
a single suit of clothes, the amount of $7 and a suit of clothes and 
cash bonus. 

Par. 4. The aforesaid statements and representations made by re- 
spondent in offering for sale and selling its garments and suits for 
men are false and misleading. In truth and in fact the garments 
and suits for men, offered for sale and sold by respondent, are not 
made wholly of wool. The testimony shows and the Commission 
finds that many of the respondent’s garments and suits are made of 
wool and rayon, wool and cotton, or wool, cotton and rayon. 

In truth and in fact, suits are not given away free of charge by 
respondent to salesmen who sell respondent’s merchandise. Respond- 
ent’s sales plan is as follows: Respondent’s salesmen are paid a 
commission varying from $3 to $6.50 per suit for every suit of cloth- 
ing sold by them. When a salesman sells as many as seven suits he 
may receive from respondent a suit of clothes. When a salesman 
sends respondent orders for twenty-five suits, respondent pays the 
salesman a $25 cash bonus and raises the salesman’s commission $1 for 
every suit sold by said salesman. This $25 bonus and $1 raise in 
commission is in addition to the extra suit which the salesman 
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receives for every seven suits sold by said salesman. The Commission 
finds that the extra suits received by agents from respondent for the 
sale of seven suits of clothes are not free, but are part of the sales- 
man’s compensation for selling respondent’s merchandise. 

Respondent’s lines of garments and suits are not the fastest selling 
lines in America. 

Respondent does not pay as high as $7 in cash and give a salesman 
a suit of clothes and cash bonus for the sale of a single suit of re- 
spondent’s clothes, but compensates all the salesmen in the manner 
above set forth. 

Each and all of the false and misleading statements and representa- 
tions made by respondent in offering for sale and selling its garments 
and suits for men had, and now have, the capacity to, and do, mislead 
a substantial number of salesmen and their customers into the 
erroneous and mistaken belief that all of said representations are 
true. As a direct result thereof, a number of salesmen and their 
customers have purchased a substantial number of respondent’s 
garments and suits for men, with the result that trade in commerce 
among and between the various States of the United States and in 
the District of Columbia has been diverted unfairly to respondent 
from competitors likewise engaged in the business of selling and 
distributing suits and garments for men and who do not misrepresent 
the quality or popularity of their merchandise, or the nature and 
amount of compensation paid to salesmen thereof. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of re- 
spondent, testimony and other evidence taken before Robert S. Hall, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint and in opposition thereto, 
and brief in support of the allegations of the complaint (respondent 
not having filed brief and not having requested oral argument) and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 
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It is ordered, That the respondent, O. K. Tailoring Co., Inc., a 
corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of suits and garments for 
men in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the unqualified word “wool” or any other word or words 
of similar import or meaning to designate or describe any fabric or 
other products which are not composed wholly of wool, provided that 
in the case of a fabric or product composed in part of wool, and in 
part of a material or materials other than wool, such words may be 
used as descriptive of the wool content if there is used in immediate 
connection therewith in letters of equal size and conspicuousness a 
word or words accurately describing and designating each constit- 
uent fabric or material thereof in the order of its predominance by 
weight beginning with the largest single constitutent. 

2. Using the term “free” or any other term or terms of similar 
import or meaning to designate or refer to merchandise regularly of- 
fered as compensation for distributing respondent’s merchandise. 

3. Representing that respondent’s garments or suits are the fastest 
selling lines of such merchandise in America. 

4. Representing that respondent’s agents, representatives, distribu- 
tors or salesmen receive any specified compensation, whether ex- 
pressed in terms of money or merchandise or both, for the sale of 
respondent’s merchandise unless such agents, representatives, distribu- 
tors or salesmen in fact receive such compensation and there is no 
deception as to the services to be performed in connection with 
obtaining such compensation. 

This order shall not be construed as permitting the use of the 
unqualified word “wool” to designate, describe or refer to any wool 
which is not virgin wool. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


: 
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WILLIAM J. CRESSY AND MRS. EFFIE M. ROBERTSON, 
DOING BUSINESS AS FLYING INTELLIGENCE SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3431. Complaint, May 20, 1938—Decision, June 7, 1939 


Where an individual engaged in selling and distributing through the mails. 
aviation manual of instruction and information to purchasers in various 
other States, in substantial competition with those engaged in sale and 
distribution among the various States of courses of instruction in flying, and 
books, pamphlets, and other information pertaining to aeronautics— 

Represented that he conducted a flying school and had facilities for training 
persons in field of aviation and would furnish or procure jobs for students 
either during or after their course, and was affiliated with or sponsored by 
the United States Air Corps or connected therewith and that purchasers 
of the said manual would receive training by said Air Corps, through such 
adyertisements in personal, special notice and instruction columns of news- 
papers throughout the United States as “Wanted, names, Men under 26 who 
are willing to work for $75 a month while training to become aviators or 
ground mechanics. One year’s training given by U. S. Air Corps. Costs 
absolutely nothing. Flying Intelligence Service,” ete., and through such 
statements in form letter sent to those replying to aforesaid advertisement 
and setting forth development of aviation and, in glowing terms, oppor- 
tunities for jobs in commercial aviation for those trained in the Air Corps 
aviation school as, referring to his said manual, “* * * answers most 
any question that you may have in regard to the Air Corps and is sent to 
you prepaid upon the receipt of $3 from you,’ and “nothing else to buy” 
and “this money is a service charge and is refunded to you if you are not 
accepted for training after making application for admission to this school,” 
and “Students are furnished uniforms, work clothes,” ete., and “paid $75.00 
a month while training,” etc., and “would cost at least $3,000 if acquired 
at any other school, yet it is absolutely FREE HERE” ; 

Facts being said individual at no time conducted flying school, had no facilities 
for training persons in field in question, never offered jobs to students of 
aviation, purchasers of his said manual, containing substantially same in- 
formation as that in pamphlet furnished free by Air Corps, did not, by 
reason of such purchase, receive year’s training by Air Corps, with or 
without cost, and he did not inform such purchasers that, in order to re- 
ceive return of money paid for manual, they would be required to make 
formal application for admission to United States Air Corps training school 
and be formally denied such admission, and accompany application for 
refund with such formal rejection, nor disclose exacting and difficult quali- 
fications necessary to entitle applicant to be received in training school in 
question, under which only those especially well qualified educationally, 
physically and otherwise have any chance of admission ; 
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With result that many purchasers of his said manual, upon being advised of 
such requirements, never applied for admission to school in question and 
therefore did not and could not secure return of purchase price paid for 
manual, and substantial portion of purchasing public was misled and de- 
ceived into erroneous belief that such various representations were true 
and, as consequence, purchased substantial quantities of his said manuals, 
and substantial amount of trade was diverted to him from competitors 
who did not make such false or misleading representations respecting 
courses of instruction in flying in their books and pamphlets and other 
aeronautics information: 

Held. That such practices, under the circumstances set forth, were to the 
prejudice of the public and competitors and constituted unfair methods 
of competition, 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Willam J. Cressy 
and Mrs. Effie M, Robertson, individuals, doing business as Flying 
Intellegence Service, hereinafter referred to as respondents, have 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges as 
follows: 

ParacrapH 1. The responttents, William J. Cressy and Mrs. Effie 
M. Robertson, are individuals doing business as Flying Intelligence 
Service at 2521 North Fifty-sixth Street, Milwaukee, Wis. They are 
engaged in the sale and distribution, through the mails, of a manual 
of instruction and information, designated as an Aviation Manual, 
concerning the United States Air Service. 

Respondents now cause, and for several months last past have 
caused, their aviation manual, when sold by them, to be sent by mail 
from their said place of business in Milwaukee, Wis., to the pur- 
chasers thereof, located in the various States of the United States, 
other than Wyisee neti and in the District of Columbia. There is 
now, and has been at all times mentioned herein, a course of trade 
in ead Aviation Manual so sold and distributed oe the respondents 
in commerce between and among the various States of the United 
States and in the District of Golainiien 

Respondents are, and at all times mentioned herein have been, in 
substantial competition with other individuals, and with corpora- 
tions and partnerships, engaged in the sale and distribution of 
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courses of instruction in flying and in the sale and distribution of 
books, pamphlets and other information pertaining to aeronautics, 
in commerce betweeen and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as afore- 
said, respondents represent that they are conducting a flying school, 
offering training in the field of aviation, and that they are affiliated 
with, or are sponsored by, the United States Air Corps. Respondents 
represent further that they will give jobs to men, who are willing to 
work for $75 a month, while training to become aviators or ground 
mechanics. ; 

The aforesaid representations are made by respondents through 
the medium of classified advertisements placed in the “personal,” 
“special notice,” or “instruction” columns of newspapers throughout 
the United States. Representative of the classified advertisements is 
the following: 

Wanted, names, MEN under 26 who are willing to work for $75.00 a month 
while training to become aviators or ground mechanics. One year’s training 
given by U. S. Air Corps. Costs absolutely nothing. Flying Intelligence Ser- 
vice. Box, 522, Milwaukee, Wis. 

Persons answering the above advertisement receive a form letter 
from respondents which gives a brief history of the development of 
aviation and paints a glowing picture of the opportunities for jobs 
in the commercial aviation field for those who have been trained in 
the Air Corps aviation school. Said letter also contains, among 
cthers, the following statement relative to respondents’ said Aviation 
Manual: 

This information has been very carefully compiled, so that it answers most 
any question that you may have in regard to the Air Corps, and is sent to you 
postpaid upon receipt of Three Dollars from you. It is complete, there is 
nothing else to buy. This money is a service charge and is refunded to you 
if you are not accepted for training after making application for admission to 
this school. 

Upon receipt of the three dollars, respondents mail a copy of the 
aforementioned manual to the purchaser. The manual was pre- 
pared by the respondents and contains substantially the same infor- 
mation contained in a pamphlet called “Flying Cadets of the Army 
Air Corps,” which pamphlet is furnished free by the United States 
Air Corps to anyone asking for it. In fact, a large portion of the 
information contained in the respondents’ Aviation Manual was taken 
from the said “Flying Cadets of the Army Air Corps.” 

The respondents’ aforesaid representations are untrue in that re- 
spondents do not conduct a flying school or offer training in the field 
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of aviation. | They offer no jobs to students of aviation and they are 
not affiliated or otherwise connected with the United States Air 
Corps. Purchasers of said Aviation Manual do not receive one year’s. 
training given by the United States Air Corps without cost. 

Par. 3. The respondents represent in their aforementioned form 
letter that they will refund the purchase price of the Aviation Manual 
in the event the purchaser is not accepted for training after making 
application for admission to the United States Air Corps training 
school. Respondents do not apprise the prospect, however, that it 
will be necessary for him to make a formal application for admission 
to the said training school, be formally denied admission thereto, 
and that said formal notice of rejection of the application must be 
forwarded to the respondents before the prospect is entitled to a 
refund of the said purchase price. Said refund is made, if at all, 
only after purchasers have made formal application for admission 
to the United States Air Corps training school and have received 
formal notice of rejection of their application, which notice must be 
submitted to the respondents. Respondents’ said letter does not dis- 
close to the prospect the qualifications necessary to gain admission 
to the said training school. In fact, it is only after the prospect 
has purchased and read respondents’ said Aviation Manual which 
contains an outline of the qualifications necessary for admission to 
said school that said prospect learns that the educational, physical 
and other requirements are such that only those who are especially 
well qualified educationally, physically and otherwise have any chance 
of gaining admission thereto. Consequently, many prospects never 
apply for admission to the said school which is one of the pre- 
requisites to the aforementioned refund of the purchase price of 
respondents’ said Aviation Manual. 

Par. 4. There are among the competitors of the respondents, as 
mentioned in paragraph 1 hereof, individuals, partnerships and cor- 
porations engaged in the sale and distribution of courses of instruc- 
tion in flying or in the sale and distribution of books, pamphlets and 
other information pertaining to aeronautics who do not misrepresent 
the type of business they are engaged in, the nature of the course of 
instruction or the kind of information offered, the amount students 
can earn while in training, their connection with the United States 
Air Corps, or otherwise falsely advertise their business. 

Par. 5. The use by the respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and has misled a substantial number of the student public 
into the erroneous belief that such representations are true and into 
the purchase of a substantial number of respondents’ course of in- 
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struction as a result of such erroneous belief. By the representa- 
tions aforesaid, trade is diverted unfairly to respondents from their 
aforesaid competitors and as a result thereof a substantial injury is 
being, and has been, done by respondents to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Frxpines as To THE Facts, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of May, A. D., 
1938, issued and served its complaint in this proceeding upon the 
respondents William J. Cressy and Mrs. Effie M. Robertson, indi- 
viduals doing business as Flying Intelligence Service, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, no answer having been filed by respondents, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Dewitt T. Puckett, attorney for the Commission, before 
W. W. Sheppard, an examiner of the Commission theretofore duly 
designated by it. All of the testimony and other evidence were duly 
recorded and filed in the office of the Commission. No testimony or 
other evidence was offered on behalf of the respondents, nor were 
they represented by counsel. All of the testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, the testimony and other 
evidence, brief in support of the complaint, no brief having been 
filed by respondents, and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, William J. Cressy, from February 1937, 
to February 24, 1938, was engaged in the business of selling and dis- 
tributing through the mails a manual of instructions and informa- 
tion, designated as an aviation manual, to purchasers thereof located 
in various States of the United States other than the State of Wis- 
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consin. Respondent’s place of business was located at 2521 North 
Fifty-sixth Street, Milwaukee, Wis. 

Par. 2. Respondent, Mrs. Effie M. Robertson, was not a partner in 
the business conducted by respondent, William J. Cressy, her only 
interest therein was the remuneration which she received for steno- 
graphic and clerical services. 

Par. 3. Respondent, William J. Cressy, nee the time he was 
engaged as hereinbefore set forth, was in substantial competition 
with individuals, partnerships, na corporations engaged in the 
business of selling and distributing in commerce between and among 
the various states of the United States, courses of instruction in 
flying and books, pamphlets, and other information pertaining to 
aeronautics. 

Par. 4. Respondent, William J. Cressy, caused to be placed in the 
“Personal,” “Special Notice,” and “Instruction” columns of news- 
papers throughout the United States an advertisement reading as 
follows: 

Wanted, names, MEN under 26 who are willing to work for $75 a month 
while training to become aviators or ground mechanics. One year’s training 


given by U. S. Air Corps. Costs absolutely nothing. Flying Intelligence Serv- 
ice, Box 522 Milwaukee, Wisconsin. 


Respondent, William J. Cressey, by said advertisement represented 
that he was affiliated with or was sponsored by the United States 
Air Corps, when in fact he never was so affiliated or sponsored. 
Said respondent at no time conducted a flying school, nor has he ever 
had any facilities for training persons in the field of aviation, nor 
has he ever offered jobs to students of aviation. 

Par. 5. Persons answering respondent William J. Cressy’s said 
advertisement received from him a form letter, giving the history 
of the development of aviation and painting in glowing terms the 
opportunities for jobs in commercial aviation for those trained in 
the Air Corps Aviation School. Said letter contained, among other 


things, the following statements relative to said respondent’s avia- 
tion manual: 


This information has been carefully compiled, so that it answers most any 
question that you may have in regard to the Air Corps, and is sent to you 
prepaid upon the receipt of $3.00 from you. It is complete, there is nothing 
else to buy. This money is a service charge and is refunded to you if you are 
not accepted for training after making application for admission to this school. 

Students are furnished uniforms, work clothes, board, room and transporta- 
tion to the field from their homes and in addition are paid $75.00 a month 
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would cost at least $3000 if acquired at any other school, yet it is absolutely 
FREE HERE. 

Par. 6. The recipient of said form letter, upon payment of $3, re- 
ceived one of respondent William J. Cressy’s aviation manuals. This 
manual contained substantially the same information contained in a 
pamphlet entitled “Flying Cadets of the Army Air Corps,” which was 
and is furnished free by the United States Air Corps to anyone 
requesting the same. 

Par. 7. Purchasers of respondent William J. Cressy’s aviation 
manual did not by reason of said purchase receive one year’s training 
by the United States Air Corps, with or without cost. The said 
respondent in his said form letter did not inform the purchasers of 
his said aviation manual that in order to receive a return of the money 
paid for same they would be required to make formal application for 
admission to the United States Air Corps Training School and be 
formally denied admission thereto, and that their application for 
refund must be accompanied by said formal rejection. The said form 
letter did not disclose the qualifications necessary to entitle an appli- 
cant to be received in the said Training School. The requirements 
of the United States Air Service are such that only those who are 
exceptionally well qualified educationally, physically and otherwise 
have any chance of gaining admission thereto. Many purchasers of 
said respondent’s aviation manual, upon being advised as to said re- 
quirements, never apply for admission to said school and therefore 
did not and could not secure the return of the purchase price paid 
for said aviation manual. 

Par. 8. The false and misleading representations hereinbefore re- 
ferred to which were made by respondent, William J. Cressy, had the 
capacity and tendency to mislead and deceive, and did mislead and 
deceive, a substantial portion of the purchasing public into the errone- 
ous belief that such representations were true, and as a result, they 
purchased substantial quantities of said respondent’s aviation 
manuals. 

Par. 9. As a result of the false and misleading representations made 
by respondent, William J. Cressy, hereinbefore set forth, a substan- 
tial amount of trade was diverted to said respondent from his com- 
petitors who did not make such false or misleading representations 
respecting the courses of instructions in flying and books, pamphlets, 
and other information pertaining to aeronautics, sold and distributed 
by them. 
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CONCLUSION 


The practices of the respondent, William J. Cressy, as set forth in 
the foregoing findings as to the facts, were to the prejudice of the 
public and of said respondent’s competitors and constitute unfair 
methods of competition in commerce in violation of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before W. W. Sheppard, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint and brief in support of the allegations of the complaint 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent William J. Cressy has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, William J. Cressy, individually 
or doing business as Flying Intelligence Service or trading under any 
other name, his agents, employees, and representatives, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of a manual of instruction and informa- 
tion or any other literature pertaining to aeronautics in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing that the respondent conducts a flying school or has 
facilities for the training of persons in the field of aviation. 

2. Representing that respondent will furnish or procure jobs for 
students either during the course of training or after completion. 

3. Representing that respondent is affiliated with or is sponsored by 
the United States Air Corps or is in any way connected with the United 
States Air Corps. 

4. Representing that purchasers of respondent’s aviation manual 
will receive training by the United States Air Corps. 

Tt is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has _ 
comphed with this order. 

It is further ordered, That the complaint herein, insofar as it applies 
to Mrs. Effie Robertson, be, and the same hereby is, dismissed. 
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In THE MatTrer oF 


R. O. MURPHY, TRADING AS THE STILLWATER 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3608. Complaint, Sept. 27, 1938—Decision, June 7, 1939 


Where an individual engaged in the manufacture, sale, and distribution of 


(a) 


(5) 


certain medicinal preparations which consisted, as designated, of three 
different nose sprays, an eye medicine, and a nose salve, and were referred 
to by him as a “treatment” and, and as thus engaged in selling to pur- 
chasers in various other States and in the District of Columbia his said 
treatment, in substantial competition with others engaged in sale and dis- 
tribution of other preparations designed and intended for use in treatment 
of ailments and conditions for which he recommended his said preparations 
and including many who do not in any manner misrepresent their products 
or the therapeutic properties thereof and do not make any other false state- 
ments in connection with their sale and distribution; in certain advertise- 
ments which he caused to be disseminated in commerce through newspapers, 
periodicals, and other publications circulating through the various States, 
and through bulletins, circulars, and letters distributed through the mails 
and otherwise in commerce among prospective purchasers— 

Represented that hay fever resulted from the effect of pollens and the like 
upon over-sensitive or unhealthy condition of the nasal membranes and 
that his said preparations possessed therapeutics properties which would 
heal, toughen, and render less sensitive such membranes and build tissues 
therein and constituted a remedy and competent treatment for hay fever 
and would avert the same and fortify the user against such ailment and 
afford complete relief, facts being said ailment or condition is not attribut- 
able to the nasal membranes as above set forth, cannot be successfully 
treated or cured and cause removed by local medication, his said prepara- 
tions do not possess therapeutic properties of value in building up such 
membranes or tissues nor in rendering them less sensitive, and his theories 
as to treatment or method of averting such affliction by local application 
are not in accordance with consensus of present day medical opinion and 
use of his said preparations will not cure, avert, nor fortify the user against 
such condition nor, in all cases, afford complete relief nor cause subse- 
quent attacks to be less severe or confer any permanent substantial benefit ; 
Represented that his said preparations constituted also cure or remedy 
for asthma, bronchitis, coughs, colds, catarrh, and afflictions of the nose 
and throat and that use of his said nose saive caused the effect of the 
use of spray to be retained for several hours and that use of his eye 
medicine caused the pollens to be eliminated by natural secretions of the 
eye through tear ducts, facts being his said preparations have no sub- 
stantial value in the treatment of asthma, bronchitis, and other ailments 
and conditions mentioned, except insofar as they might be palliatives 
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therefor, said nose salve is only partially effective in retaining effect of 

use of various sprays, though possibly affording partial or temporary pro- 

tection against pollens, and his said eye medicine would not result in 

elimination of pollens as above set forth, and effect of treatment as a 

whole is limited to temporary relief from acute symptoms of hay fever, 

due to presence of astringents and anesthetics; and 

Represented that the price of $5 for his said treatment was a reduction 

from the price at which it was regularly and customarily offered for sale 

and sold at retail, facts being said price was its usual and customary one, 
regularly charged therefor ; 

With effect of misleading and deceiving substantial portion of purchasing 
public‘into erroneous and mistaken belief that such statements and repre- 
sentations were true and, as consequence, into purchasing substantial 
quantities of his said drug and of thereby diverting unfairly trade to him- 
self from his competitors engaged in sale and distribution of preparations 
designed and intended for and used in treatment of ailments and conditions 
for which he recommended use of his said products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition and unfair and 
deceptive acts and practices. 


Mr. Randolph W. Branch for the Commission. 
Rosen, Francis & Cleveland, of Chicago, Tl., for respondent. 


~ 


(e 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that R. O. Murphy, indi- 
vidually and trading as The Stillwater Co., hereinafter referred to as 
respondent, has violated the provisions of the said act, and it-appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect, as follows: 

ParacrarH 1. Respondent, R. O. Murphy, is an individual trading 
as The Stillwater Co., and having his office and principal place of 
business in the city of Stillwater, State of Minnesota. 

Par. 2. The respondent is now, and has been for more than 3 years 
last past, engaged in the business of manufacturing, selling, and dis- 
tributing certain medicinal or pharmaceutical preparations desig- 
nated as follows: (1) “No. 1 Nose Spray”; (2) “No. 2 Nose Spray”; 
(3) “No. 3 Nose Spray”; (4) “Eye Medicine”; (5) “Nose Salve.” 

The said preparations constitute what is referred to by the 
respondent as the “treatment.” Respondent sells said preparations 
to members of the purchasing public situated in various States of the 
United States and in the District of Columbia and causes the said 
preparations, when sold by him, to be transported from his aforesaid 
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place of business in the State of Minnesota to the purchasers thereof 
at their respective points of location in various States of the United 
States other than the State of Minnesota and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in commerce in said preparations 
among and between the various States of the United States and the 
District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States and’ 
the District of Columbia with other individuals and with corpora- 
tions, firms, and partnerships selling and distributing medicinal and 
other preparations and products designed and intended for, and used 
in, the treatment of the ailments and conditions of the human body 
for which respondent recommends the use of his said preparations. 
Among such competitors in said commerce are many who do not in 
any manner misrepresent their said preparations and products or the 
therapeutic properties thereof, and who do not make any other false 
statements in connection with the sale and distribution of their said 
preparations and products. 

Par. 4. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of his said preparations, respondent 
has caused false advertisements, containing representations and 
claims with respect to the properties of said preparations and the 
results that may be expected to be obtained from the use thereof, to 
be disseminated in commerce, as defined in the Federal Trade Com- 
mission Act, through the use of advertisements in newspapers, maga- 
zines, and other publications having a circulation throughout the 
various States of the United States, through bulletins, circulars, and 
letters distributed among prospective purchasers of said preparations 
and through other means. Among and typical of the representations 
contained in said false advertisements so used and disseminated as. 
aforesaid are the following: 

My belief is that hay-fever is not a disease at all, but usually the result of the 
nose membranes being oversensitive and weak, and that when they are in this 
condition the pollens irritate them excessively. 

After using it several times a day, during the spring and summer, these: 
membranes will be built up and strengthened, and will have a firm, hard surface 


which will throw off the hay-fever pollens with little or no irritation; the air 
passages will then remain open and the suffering from hay-fever should be 


avoided. 

All that is necessary is to build up and toughen the nose membranes a little 
so that they will not be sensitive to pollen. The whole thing then disappears: 
regardless of what particular pollens you are sensitive to. 

Here is a scientific treatment for hay-fever which has been thoroughly tested: 


and has proven successful. 
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Simply spray the nose with it several times a day and let it heal and build 


up the nose membranes, 
I have found a medicine which has a tendency to toughen the nose membranes 


and make them less sensitive. 
I do not claim that this treatment is anything miraculous, but it is certainly 


a splendid, effective relief for hay-fever. 

I have been freed of hay-fever suffering for more than twelve years now by 
the use of this medicine and since that time I have had the satisfaction of 
seeing many another sufferer come up the same path by the use of this medicine — 
which I believe to be the absolute specific for the conditions that cause hay-fever. 

By the use of this medicine you are completely fortified against the attack of 


hay-fever. 
The reason that this treatment will relieve hay-fever where others fail is this: 
Moreover, if my treatment is continued for several seasons, the attacks seem 


to gradually grow lighter. 

Our medicine is not compounded in oil and contains only a few ingredients, 
all of which are quickly and entirely absorbed leaving the nose and throat in 
a healthy condition. 

Although our medicine is primarily a treatment for hay-fever, it is also 
beneficial for afflictions of the nose and throat * * * It has given complete 
relief from bronchitis, head colds, asthma, and uncontrollable coughing spells. 

The Nose Salve, which our treatment also includes, gives you additional com- 
fort and a lasting relief when the hay-fever season is on, and our eye medicine 
prevents itching of the eyes in a perfectly natural and harmless manner, 
simply by opening the tear ducts and allowing the natural secretions of the 
eyes to carry off the pollen. 

I set about perfecting a nose salve that would hold the effects of the nose 
spray in the nostrils for several hours. 

This complete treatment formerly sold for $7.50 but right now we are making 
a special price of $5.00 to secure as many new customers as possible. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of respondent’s preparations 
and their effectiveness in the treatment of the ailments and condi- 
tions of the human body and the cause of such ailments and condi- 
tions, respondent has represented, directly and by implication, among 
other things, that hay fever is not a disease but results from the effect 
of pollens and the like upon organic conditions of sickness, abnor- 
mality, over-sensitiveness, or unhealthiness of the nasal membranes ; 
that hay fever may be prevented, cured, and the sufferers therefrom 
substantially relieved by building up, healing, toughening, and 
strengthening the membranes of the nose; that respondent’s treat- 
ment is scientific and has been thoroughly tested and proven success- 
ful; that the use of said treatment will heal and strengthen, build 
up and toughen and render less sensitive the nasal membranes and 
will build tissues therein, thus enabling the nose to throw off the 
pollens which induce hay fever; that from the use of said treatment, 
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there is obtained complete comfort, splendid relief, successful and 
marked results and an escape from the suffering incident to hay 
fever; that said treatment is a competent and effective remedy or 
treatment for hay fever and will completely fortify the user against 
hay fever; that the use of such treatment will assure substantial 
benefit to the user thereof; that the use of such treatment will bring 
relief to sufferers from hay fever where the use of treatments sold 
and distributed by competitors of respondent will fail to bring such 
relief; that as a result of the use of such treatment, the yearly attacks 
of hay fever on the user thereof will gradually become less severe; 
that the said preparations are not compounded in oil; that all of 
the ingredients of the various preparations are absorbed in the 
human system; that such treatment is a competent and effective 
remedy or treatment for, or will cure, asthma, bronchitis, coughs, 
colds, catarrh, and afflictions of the nose and throat; that the use of 
the said nose salve causes the effect of the use of the said spray to be 
retained for several hours; that the use of the said eye medicine 
causes the pollens to be eliminated by the natural secretions of the 
eye through the tear ducts; that the price of $5 for such treatment is 
a reduction from the price at which the treatment is regularly and 
customarily offered for sale, and sold, at retail. 

Par. 6. The aforesaid representations used and disseminated by 
the respondent in the manner above described, are grossly exagger- 
ated, misleading and untrue and constitute false advertisements. In 
truth and in fact, the condition of hay fever is not attributable to 
sick or unhealthy local conditions of the nasal membranes and hay 
fever cannot be successfully treated and cured, and the cause thereof 
removed, by local medication. The said preparations, used singly 
or in combination, have no substantial therapeutic value in building 
up the membranes or tissues in the nose nor in strengthening, tough- 
ening, or rendering less sensitive the nasal membranes. The theories 
as to the proper treatment of hay fever as set forth in the aforesaid 
statements and representations by the respondent are not in accord- 
ance with the consensus of present day medical opinion. The use 
of said preparations will not cure and have no substantial thera- 
peutic value in the treatment of hay fever, nor will they free the user 
from the suffering incident thereto. The use of such preparations 
will not render subsequent attacks of hay fever less severe and no 
permanent substantial beneficial results will be obtained, nor will 
any beneficial results be assured, from the use thereof. The use of 
such preparations do not always bring relief to the sufferers from 
hay fever when the use of preparations sold by competitors of the 
respondents failed to bring such relief. Various of the ingredients 
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contained in such preparations are not absorbed into the human 
system if such preparations are used according to the directions of - 
the respondent. The preparation designated “Nose Salve” contains 
a substantial amount of petrolatum. Such preparations, used either 
singly or in combination, will not cure and have no substantial 
therapeutic value in the treatment of asthma, bronchitis, catarrh, 
coughs, colds, and other afflictions of the nose and throat. The use~ 
of the said nose salve is only partially effective in retaining the effect 
of the use of the said spray. The use of the said eye medicine will 
not result in the elimination of pollens through the natural secretions 
of the eyes. The treatment is regularly and customarily offered for 
sale, and sold, by the respondent at retail for the price of $5. 

Respondent’s claims as to the therapeutic value or efficacy of said 
preparations are grossly exaggerated, false, and deceptive, and great- 
ly exceed any claims as to the therapeutic value and efficacy of said’ 
preparations which might truthfully be made. Any effect which the 
said preparations may have, when used either singly or in combina- 
tion, is limited to a temporary relief from the acute symptoms of 
hay fever. 

Par. 7. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces, or is likely to induce, di- 
rectly or indirectly, the purchase of a drug. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said preparations, has had, 
and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true, and that respondent’s said prepa- _ 
rations possess the properties claimed and represented, and will ac- 
complish the results indicated, and causes a substantial portion: of 
the purchasing public, because of said erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s said preparations. 
Asa result trade has been diverted unfairly to the respondent from. 
its competitors in said commerce who truthfully advertise the effec- 
eee me use of their respective preparations and products as. 
es = a ead 3. a consequence thereof, injury has been, 

g, done by respondent to competition in commerce | 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
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respondent’s competitors and constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnprn¢s as TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 27th day of September 1938, 
issued and served its complaint in this proceeding upon said respond- 
ent, R. O. Murphy, individually and trading as The Stillwater Co., 
charging him with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On November 10, 1938, the 
respondent filed his answer in this proceeding. Thereafter, a stipula- 
tion was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by the respondent and W. T. 
Kelley, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of fact to make its report, 
stating its findings as to the facts (including inferences which it may 
draw from the said stipulated facts) and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. Thereafter, this proceed- 
ing regularly came on for the final hearing before the Commission on 
said complaint, answer, and stipulation, said stipulation having been 
approved, accepted, and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, R. O. Murphy, is an individual doing 
business under the name and style of The Stillwater Co., with his 
office and principal place of business in the city of Stillwater, State 
of Minnesota. Respondent is now and has been for more than 3 
years last past engaged in the business of manufacturing, selling, 
and distributing certain medicinal preparations. The said prepara- 
tions are designated as (1) “No. 1 Nose Spray”; (2) “No. 2 Nose 
Spray”; (3) “No. 3 Nose Spray”; (4) “Eye Medicine”; (5) “Nose 
Salve.” Said preparations constitute what is referred to by the 
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respondent as the “treatment.” In the course and conduct of his 
business respondent causes said preparations when sold to be trans- 
ported from his aforesaid place of business in the State of Minnesota 
to purchasers thereof located in various States of the United States 
other than the State of Minnesota and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said preparations among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. The “No. 1 Nose Spray” is a saturated solution of pine tar 
in pure water. The “No. 2 Nose Spray” is a 1 percent solution of 
borocaine dissolved in a saturated solution of pine tar in pure water. 
The “No. 3 Nose Spray” is one-half of 1 percent ephedrine sulphate 
and 114 percent borocaine dissolved in water. The “Eye Medicine” 
is 20 percent of a 1:1000 solution of adrenalin chloride in 80 percent 
normal salt solution. The “Nose Salve” is 1 percent menthol, 10 
percent Kelo-Form (a synthetic anesthetic), 10 percent petrolatum, 
and 79 percent lanolin. 

Par. 3. In the course and conduct of his business as aforesaid, re- 
spondent is now, and has been for more than 3 years last past, in sub- 
stantial competition with other individuals and with firms, partner- 
ships, and corporations engaged in the sale and distribution of other 
preparations, designed and intended for and used in the treatment of 
the ailments and conditions of the human body for which respondent 
recommends the use of his said preparations, in commerce between 
and among the various States of the United States. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products or the therapeutic 
properties thereof, and who do pot make any other false statements 
in connection with the sale and distribution thereof. 

Par. 4. In the course and conduct of his business and for the pur- 
pose of inducing the purchase of said preparations, respondent 
has caused certain advertisements to be disseminated in commerce, 


\ 


as defined in the Federal Trade Commission Act, through the use — 


of advertisements in newspapers, magazines, and other publications 
having a circulation throughout the various States of the United 
States and through bulletins, circulars, and letters distributed by 
means of the United States mails and otherwise in commerce, among 
prospective purchasers of said preparations. 

Par. 5. Through said advertisements, bulletins, letters, and cir- 
culars respondent has made representations with respect to the cause 
of hay fever, the therapeutic properties of said preparations and 
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the results that may be expected to be obtained from the use thereof, 
such as the following: 


My belief is that hay fever is not a disease at all, but usually the result 
of te nose membranes being oversensitive and weak, and that when they 
are in this condition the pollens irritate them excessively. 

After using it several times a day, during the spring and summer, these 
membrances will be built up and strengthened, and will have a firm, hard 
surface which will throw off the hay-fever pollens with little or no irritation; 
the air passages will then remain open and the suffering from hay fever should 
be avoided. 

All that is necessary is to build up and toughen the nose membranes a 
little so that they will not be sensitive to pollen. The whole thing then dis- 
appears regardless of what particular pollens you are sensitive to. 

Here is a scientific treatment for hay fever which has been thoroughly tested 
and has proven successful. 

Simply spray the nose with it several times a day and let it heal and build 
up the nose membranes. 

I have found a medicine which has a tendency to toughen the nose mem- 
branes and make them less sensitive. 

I do not claim that this treatment is anything miraculous, but it is certainly 
a splendid, effective relief for hay fever. 

I have been freed of hay fever suffering for more than twelve years now 
by the use of this medicine and since that time I have had the satisfaction 
of seeing many another sufferer come up the same path by the use of this 
medicine which I believe to be the absolute specific for the conditions that 
cause hay fever. 

By the use of this medicine you are completely fortified against the attack 
of hay fever. 

The reason that this treatment will relieve hay fever where others fail is 
this: 

Moreover, if my treatment is continued for several seasons, the attacks seem 
to gradually grow lighter. 

Our medicine is not compounded in oil and contains only a few ingredients, all 
of which are quickly and entirely absorbed leaving the nose and throat in a 
healthy condition. 

Although our medicine is primarily a treatment for hay fever, it is also beneficial 
for afflictions of the nose and throat * * * J[t has given complete relief from 
bronchitis, head colds, asthma, and uncontrollable coughing spells. 

The Nose Salve, which our treatment also includes, gives you additional comfort 
and a lasting relief when the hay fever season is on, and our eye medicine pre- 
vents itching of the eyes in a perfectly natural and harmless manner, simply by 
opening the tear ducts and allowing the natural secretions of the eyes to carry off 
the pollen. 

I set about perfecting a nose salve that would hold the effects of the nose 
spray in the nostrils for several hours. 

This complete treatment formerly sold for $7.50 but right now we are making 
a special price of $5.00 to secure as many new customers as possible. 


Par. 6. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not herein set out, all of 
which purport to be descriptive of respondent’s preparations and their 
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effectiveness in the treatment of the ailments and conditions of the 
human body and the cause of such ailments and conditions, respondent 
has represented, directly and by implication, among other things, that 
hay fever is not a disease but results from the effect of pollens and the 
like upon organic conditions of sickness, abnormality, oversensitiveness 
or unhealthiness of the nasal membranes; that hay fever may be pre- 
vented, cured, and the sufferers therefrom substantially relieved by 
building up, healing, toughening, and strengthening the membranes of 
the nose; that respondent’s treatment is scientific and has been thor- 
oughly tested and proven successful ; that the use of said treatment will 
heal and strengthen, build up, and toughen and render less sensitive 
the nasal membranes and will build tissues therein, thus enabling the 
nose to throw off the pollens which induce hay fever ; that from the use 
of said treatment, there is obtained complete comfort, splendid relief, 
successful and marked results and an escape from the suffering inci- 
dent to hay fever; that said treatment is a competent and effective 
remedy or treatment for hay fever and will completely fortify the user 
against hay fever; that the use of such treatment will assure substan- 
tial benefit to the user thereof; that the use of such treatment will bring 
relief to sufferers from hay fever where the use of treatments sold and 
distributed by competitors of respondent will fail to bring such relief; 
that as a result of the use of such treatment, the yearly attacks of hay 
fever on the user thereof will gradually become less severe; that the 
said preparations are not compounded in oil; that all of the ingredients 
of the various preparations are absorbed in the human system; that 
such treatment is a competent and effective remedy or treatment for, or 
will cure, asthma, bronchitis, coughs, colds, catarrh, and afflictions of 
the nose and throat; that the use of the said nose salve causes the 
effect of the use of the said spray to be retained for several hours; that 
the use of the said eye medicine causes the pollens to be eliminated by 
the natural secretions of the eye through the tear ducts; that the price of 
$5 for such treatment is a reduction from the price at which the treat- 
ment is regularly and customarily offered for sale, and sold, at retail. 

Par. 7. The representations made by respondent and used and dis- 
seminated by respondent in the manner described with respect to his 
said preparations are exaggerated, misleading, and untrue, and con- 
stitute false advertising. In truth and in fact, hay fever is not attribu- 
table to oversensitive, weak, or unhealthy local conditions of the nasal 
membranes and their consequent susceptibility to excessive irritation 
from pollens, and cannot be successfully treated and cured, or the cause 
removed, by local medication. Respondent’s preparations, used singly 
or in combination, do not possess therapeutic properties of value in 
building up the membranes or tissues of the nose, nor in healing, 
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_ strengthening, toughening, or rendering less sensitive the nasal mem- 
branes. Respondent’s theories as to the treatment of or method of 
averting hay fever by local applications to the membrances of the nose 
are not in accordance with the consensus of present-day medical 
opinion. The use of these preparations will not cure, avert, nor fortify 
the user against hay fever, nor in all cases afford complete relief. The 
use of the preparations will not render subsequent attacks of hay fever 
less severe, and no permanent, substantial beneficial results will be 
obtained therefrom. Certain of the ingredients are not absorbed into 
the system when used in accordance with respondent’s directions. The 
preparations, used either singly or in combination, are not cures for, 
and have no substantial value in the treatment of, asthma, bronchitis, 
catarrh, coughs, colds, and other afflictions of the nose and throat, ex- 
cept insofar as they may be palliatives for these conditions. 

The “Nose Salve” is only partially effective in retaining the effect 
of the use of the various sprays. The “Eye Medicine” will not result in 
the elimination of pollens through the natural secretions of the eyes. 
The effect of the treatment as a whole is limited to a temporary relief 
from the acute symptoms of hay fever due to the presence of astrin- 
gents and anesthetics. The “Nose Salve” may afford a partial and tem- 
porary protection against pollens. 

Par. 8. The use by respondent of the foregoing exaggerated, mis- 
leading, and untrue statements and representations has had, and now 
has, the capacity and tendency to, and does, mislead and deceive, and 
has misled and deceived, a substantial portion of the purchasing public 
into the erroneous and mistaken belief that the said representations 
and statements are true, and, because of said erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s drugs. 

As a result thereof, trade in commerce among and. between various 
States of the United States has been diverted unfairly to the respondent 
from his competitors engaged in the business of selling and distribut- 
ing preparations designed and intended for, and used in the treat- 
ment of, the ailments and conditions of the human body for which 
respondent recommends the use of his preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, R. O. Murphy, 
individually and trading as The Stillwater Co., are to the prejudice 
of the public and of respondent’s competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondent, R. O. Murphy, individually and 
trading as The Stillwater Co., or under any other name or names, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement 
by means of United States mails, or in commerce as “commerce” is 
defined in the Federal Trade Commission Act, by any means for the 
purpose of inducing, or which is likely to induce, directly or indirect- 
ly, the purchase of certain medicines now designated by the names 
of “No. 1 Nose Spray,” “No. 2 Nose Spray,” “No. 3 Nose Spray,” 
“Wye Medicine,” and “Nose Salve,” or any other medicines composed 
of similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under those designations or any other desig- 
nations, which advertisements represent, directly or through implica- 
tion: 

(a) That hay fever results from the effect of pollens and the like 
upon oversensitive or unhealthy conditions of the nasal membranes, 
and that respondents preparations, either singly or in combination, 
possess therapeutic properties which will heal, toughen, strengthen, or 
render less sensitive the nasal membrance, or build tissues therein. 

(b) That respondent’s preparations constitute a cure or remedy, or 
competent treatment, for hay fever or will avert hay fever, or will 
fortify the user against hay fever, or will afford complete relief for 
hay fever in all cases, or have any therapeutic value in the treatment 
of hay fever in excess of furnishing a temporary or palliative relief 
from the acute symptoms thereof. 

(c) That respondent’s preparations are a cure or remedy for asth- 
ma, bronchitis, coughs, colds, or other afflictions of the nose or 
throat, or have any substantial value in the treatment thereof except 
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insofar as they may furnish temporary or palliative relief for such 
conditions 

(d) That the use of respondent’s preparations will cause subse- 
quent attacks of hay fever to be less severe, or that any permanent 
substantial beneficial results will be obtained therefrom. 

(e) That respondent’s “Eye Medicine” will cause pollens to be 
eliminated from the system through the natural secretions of the eye. 

(7) That respondent’s preparations are offered at a special or re- 
duced retail price when such price is the usual and customary price 
regularly charged by respondent for said preparations. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order, 
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Syllabus 29K. T. GC: 


In THE MATTER OF 


ROBERT R. CHARNEY, DOING BUSINESS AS NATIONAL 


SALES COMPANY AND WINDSOR PEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3610. Complaint, Nov. 22, 1938*—Decision, June 8, 1989 


Where an individual engaged in sale and distribution of fountain pens, pencils, 


(a) 


(db) 


and jewelry such as necklaces and rings; in advertising his pens and 
pencils and necklaces for sale, along with so-called certificates— 

Represented that the customary and usual retail prices at which, said 
various articles were offered and sold were greatly in excess of the prices 
at which they were offered and sold under terms and conditions set out in 


a Sharh dm 


4 


advertisements in question, and that the certificates referred to in said ~ 


advertisements were actually worth $4.41 each when offered as part payment 
of purchase price of such various articles, through such statements, among 
others, as “THIS CERTIFICATE IS WORTH $4.41” and “This certificate 
and 59c entitles the bearer to one of our Genuine Indestructible $5.00 
Vacuum Filler Sackless Fountain Pens * * *,” and “Price After Sale 
$5.00,” and “* * * $150 PENCILS TO MATCH ABOVE PEN, 26c,” 
and similarly referred to and offered, for 59 cents plus the certificate of said 
alleged worth of $4.41, its “GHNUINH FULL CARAT FACSIMILE DIA- 
MOND RINGS” or its “Regular $5.00 CROSS NECKLACES in Plain Gold, 
Silver or Beautiful Facsimile DIAMONDS”, and similarly set forth that 
price of necklaces would be $5 after the sale, and that there was a limit 
of two to a coupon and limited supply, and offer was made possible by the 
manufacturer, facts being said pens and pencils were generally offered and 
sold for 59 cents and 26 cents each, respectively, and did not have any such 
value aS attributed to them as aforesaid, and rings and necklaces were 
customarily sold for former figure, and certificates in question did not 
have value of $4.41, or any value whatever; 

Represented that fountain pens sold and distributed by him as above set 
forth would last a lifetime and never need repair, and had greater ink 
capacity than ordinary pens, and that the points thereof were made from 
sensational or new material known as “Durium,” and were of a design 
materially different from other pen. points, through such statements, among 
others, as “A LIFETIME GUARANTEH WITH EACH PEN”, “Genuine 
Indestructible’, and “* * * holds 200% more ink than any ordinary foun- 
tain pen on the market,” and “You can write for 3 months with one filling !” 
“No repair bills!” ete, and, through form letters distributed, that pen 
points used therein were the “latest design points,’ made from “Durium, a 
sensational new material,” facts being said pens were not superior to com- 
petitive products offered at approximately same price, and other statements 
as to their capacity, long life, freedom from need of repair, and points of 
sensational new material and materially different design from other pen 
points, were untrue; and 


1 Amended and supplemental. 
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(c) Represented that his said rings or necklaces were set with diamonds and 
could be worn a lifetime and would remain free from tarnish, discoloration, 
loss of brilliancy or loss of stones, and that they were 14K gold or silver 
through various statements to such effect, facts being they were not set with 
diamonds, could not be worn a lifetime or any appreciable period and 
remain free from tarnish, etc., or loss of stones, and were not 14K gold or 
silver ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such representations were true, and of causing 
portion of purchasing public, because of such mistaken belief, to purchase 
substantial quantities of his said products, and of thereby unfairly divert- 
ing trade to himself from competitors engaged in sale and distribution of 
similar products in commerce among the various States and in the District 
of Columbia, and who do not misrepresent the qualities and characteristics 
of their products or the retail values or prices at which offered and sold: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition and 
unfair and deceptive acts and practices. 


Mr. DeWitt T. Puckett, for the Commission. 
Mr, Edward I. Baker, of Atlantic City, N. J., for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having had reason to believe that. 
Robert R. Charney, an individual, doing business as National Sales 
Co. and as Windsor Pen Co., hereinafter referred to as respondent, 
had violated the provisions of the said act, and it having appeared 
to the Commission that a proceeding by it in respect thereof was in 
the public interest, did issue its complaint against the respondent 
herein on September 28, 1938, charging him with violation of said 
act; and 

Whereas, This Commission having reason to believe that the re- 
spondent herein has violated the provisions of the aforesaid act by 
acts and practices other than and in addition to those described in 
said complaint, and it appearing to the Commission that a further 
proceeding by it in respect thereof would be in the public interest 

Now, therefore, Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission hereby issues this its 
amended and supplemental complaint stating its charges in that 
respect as follows: 

Paracrapy 1. The respondent, Robert R. Charney, an individual 
doing business as National Sales Co. and as Windsor Pen Co. at 
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1315 Atlantic Avenue, Atlantic City, N. J., is now, and for more 
than 1 year last past has been engaged in the sale and distribution 
of fountain pens, pencils, and jewelry, such as necklaces and rings. 

Respondent now causes, and for more than 1 year last past has 
caused, his said fountain pens, pencils, necklaces, and rings, when 
sold by him, to be shipped from his said place of business in Atlantic 
City, N. J., to the purchasers thereof, located in the various States 
of the United States other than the State of New Jersey and in the 
District of Columbia. There is now, and has been at all times 
mentioned herein, a course of trade in said fountain pens, pencils, 
necklaces, and rings so sold and distributed by the respondent in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of his business as aforesaid, the respond- 
ent has been, and is now, in substantial competition with other in- 
dividuals and with corporations and partnerships also engaged in 
the sale and distribution of fountain pens, pencils, necklaces, and 
rings in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of his fountain pens, pencils, 
necklaces, and rings, the respondent has caused, and still causes, 
false advertisements, containing representations and claims: with 
respect to the retail values or prices at which said pens, pencils, 
necklaces, and rings are actually offered for sale and sold, to be 
circulated in newspapers having a circulation among and between 
the various States of the United States. Said advertisements also 
contain misrepresentations as to other characteristics and qualities 
of said products. Among, and typical of, the representations con- 
tained in said false advertisements so used and disseminated as 
aforesaid are the following: 


59¢—THIS CERTIFICATE IS WORTH $4.41—59¢ 


This certificate and 59¢ entitles the bearer to one of our Genuine Indestruct- 


ible $5.00 Vacuum Filler Sackless Fountain Pens. Visible Ink Supply. You 
See the Ink! 


A LIFETIME GUARANTEE WITH EACH PEN 


Limit—2 (Picture of pen) Price After 
Sets to Sale $5.00 
Certificate 


THE NEW PLUNGER FILLER—ZIP—ONB PULL AND IT’S FULL 


This Pen holds 200% more ink than any ordinary fountain pen on the 
market! You can write for 3 months with one filling! No repair bills! No 
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lever filler! No pressure bar! Every Pen tested and guaranteed to be un- 
breakable for life! GET YOURS NOW! This PEN GIVEN FREE if you 
can buy one in the city for less than FIVE DOLLARS! This certificate good 
only while advertising sale is on. 


ALSO $1.50 PENCILS TO MATCH ABOVE PEN, 26¢ 


Form letters distributed by the respondent, as aforesaid, contain the 
statements that the pen points used in said pens are the “latest design 
points,” manufactured from “Durium, a sensational new material.” 


59¢ TWO DAYS ONLY 59¢ 


THIS CERTIFICATE IS WORTH 
$4.41 


This certificate and 59¢ entitles bearer to 
one of our GENUINE FULL CARAT FACSIMILE 


DIAMOND RINGS 
LIFETIME GUARANTEE 
* * * These rings are guaranteed against discoloration and tarnish for a 
lifetime. 
THIS CERTIFICATE IS WORTH $4.41 
This Coupon and Only 59¢ entitles bearer to one of our Regular $5.00 
CROSS NECKLACES 
in Plain Gold, Silver or Beautiful Facsimile 


DIAMONDS 


Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Cross Necklaces. You save exactly $4.41. The fad has taken the country by 
storm and due to the great demand, only a limited number of Cross Necklaces 
could be obtained. Come early for best selection. 


NEW STREAMLINE DESIGNS 


These beautiful Cross Necklaces are the new fashion sensation, now being 
worn morning, afternoon and evening. Variety of styles for women and girls 
in plain or fancy designs, complete with chain. 


LIFE-TIME GUARANTEE 


Unlimited guarantee against tarnishing, loss of brilliancy, loss of stone, or 
in any other form. 
LIMIT 2 TO A COUPON 


This offer made possible by the manufacturer. Limited supply for this special 
sale. This coupon is good only while advertising sale is on. 
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. CHOICE OF 14K GOLD OR SILVER 


This is an introductory offer, and the Cross Necklaces will be $5.00 after 
this sale. 


Through such statements, and others similar thereto but not herein 
set out, respondent, represents that the customary and usual retail 
prices at which said pens, pencils, rings, and necklaces are offered for 
sale and sold are greatly in excess of the retail prices at which they 
are offered for sale and sold under the terms and conditions as set 
out in said advertisements; that the certificate referred to is actually 
worth $4.41 when offered as part payment of the purchase price of 
said fountain pens, necklaces, and rings; that said pens usually and 
customarily sell at retail for $5 each and will last a lifetime; that they 
hold 200 percent more ink than any ordinary fountain pen on the 
market; that said pens never need repair; and that the points of said 
pens are manufactured from a sensational new material called 
“Durium” and are of a design materially different from other pen 
points. Respondent represents further that his rings are set with 
diamonds and are guaranteed against discoloration and tarnish for a 
lifetime; that various necklaces are composed of 14K gold and others 
are composed of silver, some of which are set with diamonds, and 
that the necklaces are guaranteed for a lifetime against tarnishing, 
loss of brilliancy, and loss of stones. 

Par. 3. In truth and in fact the respondent’s pens and pencils are 
not customarily or usually offered for sale and sold for $5 and $1.50 
each, respectively, but the pens are customarily and generally offered 
for sale and sold for 59 cents each and the pencils are offered for sale 
and sold for 26 cents each. The certificate referred to in said adver- 
tising does not have the value of $4.41 or any value whatever, as said 
pens and pencils are intended to be, and are, sold in the usual course 
of trade with or without the certificate at the aforesaid price of 59 
cents and 26 cents, respectively. Said pens are not superior to com- 
petitive pens offered for sale at approximately the same amount for 
which respondent’s pens are sold. The statements that said pens 
hold 200 percent more ink than any ordinary fountain pen on the 
market; that they last a lifetime; that they never need repair; and 
that the points of said pens are manufactured from a sensational new 
material called “Durium” and are of a design materially different 
from other pen points, are untrue. None of respondent’s said rings 
or necklaces are set with diamonds nor can they be worn a lifetime 
or any appreciable period of time and remain free from tarnish, dis- 
coloration, loss of brilliancy, or loss of stones. Said necklaces are 
not 14K gold or silver. 
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Par. 4. There are among the competitors of respondent, as men- 
tioned in paragraph 1 hereof, individuals, partnerships, and corpora- 
tions engaged in the sale and distribution of fountain pens, pencils, 
necklaces, and rings who do not misrepresent the qualities and charac- 
teristics of their products or the retail values or prices at which their 
said products are offered for sale and sold. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of 
the purchasing public into the erroneous belief that such representa- 
tions are true and into the purchase of substantial quantities of re- 
spondent’s said products as the result of such erroneous belief. By 
the representations aforesaid, trade is diverted unfairly to respondent 
from his aforesaid competitors. In consequence thereof injury has 
been done, and is being done, by respondent to competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 22, 1938, issued and 
served its amended and supplemental complaint in this proceeding 
upon respondent, Robert R. Charney, an individual doing business as 
National Sales Co. and as Windsor Pen Co., charging him with the 
use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On December 13, 1938, the respondent filed his answer, in which 
answer he admitted all the material allegations of fact set forth 
in said amended and supplemental complaint and waived all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said amended and supplemental complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom : 
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Paracraru 1. The respondent, Robert R. Charney, an individual 
doing business as National Sales Co. and as Windsor Pen Co. at 1315 
Atlantic Avenue, Atlantic City, N. J., is now, and for more than 1 
year last past has been engaged in the sale and distribution of foun- 
tain pens, pencils, and jewelry, such as necklaces and rings. 

Respondent now causes, and for more than 1 year last past has 
caused, his said fountain pens, pencils, necklaces, and rings, when 
sold by him, to be shipped from his said place of business in Atlantic 
City, N. J., to the purchasers thereof, located in the various States 
of the United States other than the State of New Jersey and in the 
District of Columbia. There is now, and has been at all times men- 
tioned herein, a course of trade in said fountain pens, pencils, neck- 
laces, and rings so sold and distributed by the respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of his business as aforesaid, the respond- 
ent has been, and is now, in substantial competition with other indi- 
viduals and with corporations and partnerships also engaged in the 
sale and distribution of fountain pens, pencils, necklaces, and rings 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, and for 
the purpose of inducing the purchase of his fountain pens, pencils, 
necklaces, and rings, the respondent has caused, and still causes, false 
advertisements, containing representations and claims with respect to 
the retail values or prices at which said pens, pencils, necklaces, and 
rings are actually offered for sale and sold, to be circulated in news- 
papers having a circulation among and between the various States 
of the United States. Said advertisements also contain misrepre- 
sentations as to other characteristics and qualities of said products. 
Among, and typical of, the representations contained in said false 
advertisements so used and disseminated as aforesaid are the 
following: 

59¢—THIS CERTIFICATE IS WORTH $4.41—59¢ 


This certificate and 59¢ entitles the bearer to one of our Genuine Indestructi- 
ble $5.00 Vacuum Filler Sackless Fountain Pens. Visible Ink Supply. You 
See the Ink! 

A LIFETIM® GUARANTER WITH BACH PEN 


Limit—2 Price After 
Sets to (Picture of pen) Sale $5.00 
Certificate 
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This PEN holds 200% more ink than any ordinary fountain pen on the 
market! You can write for 3 months with one filling! No repair bills! No 
lever filler! No pressure bar! Every pen tested and guaranteed to be unbreak- 
able for life! GET YOURS NOW! THIS PEN GIVEN FREE if you can buy 
one in the city for less than FIVE DOLLARS! This certificate good only while 
advertising sale is on. 


ALSO $1.50 PENCILS TO MATCH ABOVE PEN, 26¢. 


Form letters distributed by the respondent, as aforesaid, contain the 

statements that the pen points used in said pens are the “latest design 

points,” manufactured from “Durium, a sensational new material.” 

59¢ TWO DAYS ONLY 5O¢ 
THIS CERTIFICATE IS WORTH 


$4.41 


This certificate and 59¢ entitles bearer to one of our GENUINE FULL 
CARAT FACSIMILE 


DIAMOND RINGS 
LIFETIME GUARANTEE 


* * * These rings are guaranteed against discoloration and tarnish for a 
lifetime.” 
“THIS CERTIFICATE IS WORTH $4.41 


This Coupon and Only 59¢ entitles bearer to one of our Regular $5.00 
CROSS NECKLACES 
in Plain Gold, Silver or Beautiful Facsimile 
DIAMONDS 


Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Cross Necklaces. You save exactly $4.41. The fad has taken the country by 
storm and due to the great demand, only a limited number of Cross Necklaces 
could be obtained. Come early for best selection. 


NEW STREAMLINE DESIGNS 


These beautiful Cross Necklaces are the new fashion sensation, now being 
worn morning, afternoon and evening. Variety of styles for women and girls 
in plain or fancy designs, complete with chain. 


LIFE-TIME GUARANTER 


Unlimited guarantee against tarnishing, loss of brilliancy, loss of stone, or 


in any other form. 
LIMIT 2 TO A COUPON 


This offer made possible by the manufacturer. Limited supply for this 
special sale. This coupon is good only while advertising sale is on, 
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CHOICE OF 14K GOLD OR SILVER 

This is an introductory offer, and the Cross Necklaces will be $5.00 after 
this sale. 

Through such statements, and other similar thereto but not herein 
set out, respondent represents that the customary and usual retail 
prices at which said pens, pencils, rings, and necklaces are offered 
for sale and sold are greatly in excess of the retail prices at which 
they are offered for sale and sold under the terms and conditions as 
set out in said advertisements; that the certificate referred to is act- 
ually worth $4.41 when offered as part payment of the purchase price 
of said fountain pens, necklaces, and rings; that said pens usually 
and customarily sell at retail for $5 each and will last a lifetime; 
that they hold 200 percent more ink than any ordinary fountain pen 
on the market; that said pens never need repair; and that the points 


of said pens are manufactured from a sensational new material called _ 


“Durium” and are of a design materially different from other pen 
points. Respondent represents further that his rings are set with 
diamonds and are guaranteed against discoloration and tarnish for a 
lifetime; that various necklaces are composed of 14K gold and others 
are composed of silver, some of which are set with diamonds, and 
that the necklaces are guaranteed for a lifetime against tarnishing, 
loss of brilliancy, and loss of stones. 

Par. 3. In truth and in fact the respondent’s pens and pencils are 
not customarily or usually offered for sale and sold for $5 and $1.50 
each, respectively, but the pens are customarily and generally offered 
for sale and sold for 59 cents each and the pencils are offered for sale 
and sold for 26 cents each. The certificate referred to in said ad- 
vertising does not have the value of $4.41 or any value whatever, as 
said pens and pencils are intended to be, and are, sold in the usual 
course of trade with or without the certificate at the aforesaid price 
of 59 cents and 26 cents, respectively, and the rings and necklaces are 
customarily sold for 59 cents each. Said pens are not superior to 
competitive pens offered for sale at approximately the same amount 
for which respondent’s pens are sold. The statements that said 
pens hold 200 percent more ink than any ordinary fountain pen on 
the market; that they last a lifetime; that they never need repair ; 
and that the points of said pens are manufactured from a sensational 
new material called “Durium” and are of a design materially diff- 
erent from other pen points, are untrue. None of respondent’s said 
rings or necklaces are set with diamonds nor can they be worn a life- 
time or any appreciable period of time and remain free from tarnish, 
discoloration, loss of brilliancy, or loss of stones. Said necklaces are 
not 14K gold or silver. 
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Par. 4. There are among the competitors of respondent, as men- 
tioned in paragraph 1 hereof, individuals, partnerships, and corpora- 
tions engaged in the sale and distribution of fountain pens, pencils, 
necklaces, and rings in commerce among and between the various 
States of the United States and in the District of Columbia who do 
not misrepresent the qualities and characteristics of their products or 
the retail values or prices at which their said products are offered for 
sale and sold. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of the 
purchasing public into the erroneous belief that such representations 
are true and causes a portion of the purchasing public because of such 
erroneous and mistaken belief to purchase substantial quantities 
of respondent’s said products. As a result trade has been diverted 
unfairly to respondent from his aforesaid competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Robert R. 
Charney, an individual doing business as National Sales Co. and as 
Windsor Pen Co., as herein found, are all to the injury and prejudice 
of the public and of respondent’s competitors and constitute unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the 
Commission and the answer of respondent, in which answer respond- 
ent admits all the material allegations of fact set forth in said 
amended and supplemental complaint, and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent Robert R. Charney individually 
and doing business as National Sales Co. and Windsor Pen Co. or 
trading under any other name, his agents, his employees and repre- 
sentatives directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of fountain 
pens, pencils, necklaces, and rings or other products in commerce, as 
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commerce is defined in the Federal Trade Commission Act do 
forthwith cease and desist from : 

1. Representing as the customary or regular prices or values for 
respondent’s products, prices, and values which are in fact fictitious 
and greatly in excess of the prices at which such products are custom- 
arily offered for sale and sold in the normal course of business. 

2. Representing that any articles of merchandise customarily and 
regularly sold in connection with the use of any purported certificate 
or other similar device have any value in excess of the actual money 
price required to be paid. 

3. Representing that any coupon or similar device has any mone- 
tary value in the purchase of an article which is customarily or regu- 
larly sold by the respondent with or without such coupon or similar 
device at the price required to be paid. 

4. Representing that the various products sold and distributed by 
the respondent are of a character and quality different from and 
superior to other similar products of comparable price. 

5. Representing that the fountain pens sold and distributed by the 
respondent will last a lifetime, will never need repair or that they 
have a greater ink capacity than ordinary fountain pens. 

6. Representing that the points of the fountain pens sold and 
distributed by the respondent are manufactured from a sensational 
or new material known as “Durium” or any similar name, or that 
they are of a design materially different from other pen points, when 
such is not the fact. | 3 

7. Representing that respondent’s rings or necklaces are set with 
diamonds or that they can be worn a lifetime or any appreciable 
period of time and remain free from tarnish, discoloration, loss of 
brilliancy or loss of stones. 

8. Representing that the rings and necklaces sold and distributed 
by the respondent are 14K gold or silver or that they contain any 
substantial amount of gold or silver when such is not the fact. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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Syllabus 


In THE MAarrer OF 


LINCOLN LOCKER CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3345. Complaint, Mar. 3, 1938—Decision, June 13, 1939 


Where a corporation engaged in sale, distribution and installation of certain 


cold storage lockers which were purchased by it from manufacturers under 
special arrangement and distributed through jobbers and also direct to 
ultimate user, and consisted of separate compartments, individually locked, 
for installation in cold storage warehouses and leasing to individual patrons 
for use in storing and preserving perishable food stuffs so as to permit 
withdrawal as required; in advertising its said product through periodicals, 
circulars, advertising booklets, brochures, and leaflets— 


(a) Represented that said lockers were made or built of copper alloy galva- 


nized sheet metal, and rustproof copper alloy steel, and that the box 
panels were fabricated of 22 gage copper alloy sheets, facts being said 
products were made of galvanized sheet steel, and contained none of the 
little more rust-resistant, but preferred; copper or copper alloy metal, and 
were not built of copper alloy galvanized sheet metal or rustproof copper 
alloy steel or copper alloy sheet steel, as set forth in advertisements thereof ; 


(6) Represented that each box would hold from 300 to 400 pounds of meat or 


(c) 


other produce, facts being that most popular sized locker, and one which 
it sold largest quantity of, representing from 50 to 75 percent of its total 
sales, was medium size, with maximum storage capacity of not more than 
225 pounds of meat or other produce, two other sizes sold by it had still 
smaller maximum capacity, it never advertised or sold any of largest 
size or pictured any of next largest, and lockers customarily sold by it 
would not, as represented, hold from 300 to 400 pounds, as above set forth; 
and 

Represented that locks for its said products were available in three types, 
namely, five-dise tumbler locks and padlocks, in which types key changes 
were practically unlimited, facts being 75 percent of lockers sold by it 
were equipped with five-disec tumbler locks having, in majority of cases, 
only 100 possible key changes, with consequent possibility of loss by theft 
in cold storage installations where there are more than 100 lockers 
equipped with such locks, and such key changes cannot properly be repre- 
sented as “practically unlimited” ; 


With tendency and capacity to mislead and deceive substantial portion of 


purchasing public into belief that all said representations were true, and 
with effect of causing consuming public, as direct consequence of such 
mistaken and erroneous belief induced by such advertising and represen- 
tations, to purchase substantial volume of its said lockers, and of thereby 
diverting trade unfairly from others engaged in sale of like and similar 
products intended for use in like and similar purposes, and who truth- 
fully advertise the same; to the substantial injury of competition in 
commerce : 
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Held, That such acts and practices, as above set forth, were all to the prejudice 
of the public and competitors and constituted unfair methods of competition. 


Before Mr. Edward J. Hornibrook, trial examiner. 
Mr. Merle P. Lyon for the Commission. 
Mr. F. E. Alstine, of Pocahontas, Ia., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 


the Federal Trade Commission, having reason to believe that Lincoln — 


Locker Corporation, a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said-act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Lincoln Locker Corporation is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Iowa, with its principal office and place 
of business located at Pocahontas, Iowa. Respondent is now, and 
for a period of more than 1 year last past has been, engaged in the 
sale, distribution and installation of cold storage lockers known as 
“Lincoln Louvred Lockers,” in commerce between and among various 
States of the United States. It causes said products, when sold, to 
be shipped and transported from its place of business located in the 
State of Iowa, or from factories located in the States of Nebraska 
and Illinois, to purchasers thereof located at various points in States 
of the United States other than the States of Iowa, Nebraska and 
Illinois. Respondent maintains, and during the times mentioned 
herein has maintained a course of trade in said products so sold 
and distributed by it in commerce among and between the various 
States of the United States. In the course and conduct of its busi- 
ness, respondent is, and at all times herein referred to has been, 
in sls Sanpe competition with other corporations, individuals, 
firms, and partnerships likewise engaged in the sale and distribution 
of Sold storage lockers in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, the respondent, 
in soliciting the sale of and in selling its Lincoln Louvred Lockers 
has caused circulars and other advertising booklets, brochures, and 
leaflets to be issued, published and distr ibuted to customers and pro- 
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spective customers located in different States of the United States, 
in which advertising matter said products were represented, desig- 
nated and referred to by the following statements: 

Lincoln Lockers are built of copper alloy galvanized sheet metal * * * 
Built with rust-proof copper alloy steel * * * Lincoln Locker assemblies 
are made of copper alloy sheet steel, galvanized throughout. 

Each box will hold from three to four hundred pounds of meat .or other 
produce. 

' Locks for Lincoln Lockers are available in three types—(1) five-dise tumbler 
locks and (2) padlocks, in which types, key changes are practically unlimited. 

Par. 3. The representations made by respondent, as aforesaid, 
with respect to the composition and capacity of respondent’s cold 
storage lockers and the number of key changes which may be made 
in their locks are false, misleading and untrue. 

In truth and in fact, said products are not made of or manu- 
factured from copper alloy galvanized sheet metal, but are made of 
material other than that represented. The capacity of each box 
is much less than 300 to 400 pounds of meat or other produce, and is 
not more than 200 to 250 pounds. The five-disc tumbler locks have 
only 100 key changes and therefore cannot truthfully be said to be 
practically unlimited as to key changes. 

Par. 4. Each and all of the false, misleading and untrue repre- 
sentations so made by respondent in offering for sale and in selling 
its “Lincoln Louvred Lockers” were and are calculated to, and had, 
and now have, a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous be- 
lief that said representations are true. Further, as a direct conse- 
quence of such mistaken and erroneous beliefs, induced by the ad- 
vertising and misrepresentations of respondent, as aforesaid, a num- 
ber of the consuming public has purchased a substantial quantity 
of said products, with the result that trade has been unfairly di- 
verted from other corporations, individuals, firms and partnerships 
likewise engaged in the sale of cold storage lockers who truthfully 
advertise their products. As a result thereof, substantial injury has 
been and is now being done by the respondent herein to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 5. The above and foregoing acts, practices and representa- 
tions of the respondent herein have been, and are, all to the prejudice 
of the public and of respondent’s competitors, as aforesaid, and 
have been, and are unfair methods of competition in commerce Sp nti 
the meaning and intent of Section 5 of an Act of Congress approved, 
September 26, 1914, entitled “An Act to create a Federal Trade eae 
mission, to sista its powers and duties, and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 8, 1938, issued and served 
its complaint in this proceeding upon respondent, Lincoln Locker 
Corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Merle P. Lyon, attorney for 
the Commission, and in opposition to the allegations of the complaint 
by F. E. Van Alstine, attorney for the respondent, before Edward J. 
Hornibrook, an examiner of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on said 
complaint, the answer thereto, testimony and other evidence, and 
briefs in support of the complaint and in opposition thereto; and 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Lincoln Locker Corporation is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Iowa, with its office and principal place 
of business located at Pocahontas, Iowa. It is now, and for more 
than 2 years last past has been, engaged in the sale, distribution and 
installation of cold storage lockers known as “Lincoln Louvred 
Lockers.” These are purchased from manufacturers under special 
arrangement and are distributed through jobbers and also direct to 
the ultimate user. The “Lincoln Louvred Lockers” are separate com- 
partments, individually locked and are installed in cold storage ware- 
houses for leasing to individual patrons who use the same for storing 
and preserving perishable foodstuffs, the facility being that people 
can store perishable food in these boxes and withdraw it for use as 
it is required, thus offering facilities of cold storage to a large number 
of people in that manner. 

Par. 2. Respondent causes its products, when sold, to be shipped 
and transported from its place of business located at Pocahontas, 
Towa, or from factories located in Nebraska and Illinois, to the pur- 


LINCOLN LOCKER CORP. Ep 
53 Findings 


chasers thereof located at various points in states of the United 
States other than the States of Iowa, Nebraska, and Illinois. 

Par. 3. In the course and conduct of its business, respondent. is, 
and for more than two years last past has been, in substantial com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged in the sale and distribution of cold storage lockers 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. Respondent, in soliciting the sale of and in selling its 
said product and for the purpose of creating a demand therefor, 
now causes, and for more than two years last past has caused, adver- 
tisements to be issued, published and circulated to and among the 
members of the consuming public of the United States through the 
medium of magazines, circulars, advertising booklets, brochures, and 
leafiets. 

Par. 5. Respondent makes, and has made to the general public, 
statements with reference to the alleged value and merit of said 
product, some of which statements so made and circulated by the 
respondent are as follows: 

Lincoln lockers are built of copper alloy galvanized sheet metal * * * built 
with rust-proof copper alloy steel * * * Lincoln lockers assemblies are made 
of copper alloy sheet steel, galvanized throughout. 

Each box will hold from 300 to 400 pounds of meat or other produce. 

Locks for Lincoln lockers are available in three types—(1) five-disec tumbler 
locks and (2) padlocks, in which types, key changes are practically unlimited. 
For smaller installation in which not more than 3800 or 400 key changes are 
required we can obtain a flat key cylinder lock. All locks are master keyed 
and readily demountable when the box is opened. The locks are sold separate 
from the box to permit selection by the buyer. 

The box panels are fabricated of 22 gauge copper alloy sheet. 

Par. 6. “Lincoln Louvred Lockers” are manufactured of gal- 
vanized sheet steel, their doors and bottoms being of 24 gage and 
the backs and sides being of 26 gage galvanized sheet steel. There 
is no copper or copper alloy metal whatsoever used in the manu- 
facture or construction of these lockers. There is a public preference 
for lockers composed of copper or copper alloy steel to lockers com- 
posed of galvanized sheet steel, due to widespread beliefs on the part 
of the general public that copper alloy steel is much better than 
ordinary galvanized sheet steel. There is in fact, however, very little 
difference in the two metals so far as rust-resistant qualities are con- 
cerned. The respondent’s lockers are not built of copper alloy gal- 
vanized sheet metal or rust-proof copper alloy steel or copper alloy 
sheet steel, and the box panels are not fabricated of 22 gage copper 


alloy sheet. 
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Par. 7. “Lincoln Leuvred Lockers” are offered to the public in five 
sizes varying in capacity from 7,680 cubic inches to 14,400 cubic inches 
inside measurements. The capacity of each size locker is respectively 
7,680, 8,640, 9,600, 11,520 and 14,400 cubic inches. Respondent, how- 
ever, has never advertised or sold any of the largest size having a 
capacity of 14,400 cubic inches, and, although it has sold some of the 
next largest size having a capacity of 11,520 cubic inches, it has never 
pictured any of that size lockers in its advertising literature. The 
most popular size locker and the one that respondent sells the largest 
quantity of is the medium size locker having a capacity of 9,600 cubic 
inches. The sales of this size locker constitute from 50 to 75 percent 
of respondent’s total sales. The dimensions of this locker are 16 by 20 
by 80 inches, and it has a maximum storage capacity of not more than 
225 pounds of meat or other produce. The two smaller sizes, 7,680 
and 8,640 cubic inches, respectively, have a maximum storage capacity 
of less than 225 pounds of meat or other produce. The lockers 
customarily sold by respondent will not each hold from 300 to 400 
pounds of meat or other produce, as represented by respondent. 

Par. 8. Some of respondent’s lockers are sold equipped with locks, 
and sometimes the purchaser furnishes his own locks. When the 
lockers are sold equipped with locks, the locks are of three types, pad-. 
locks, pin tumbler cylinder locks, and disc tumbler cylinder locks. 
The lock that is most commonly furnished by respondent is the disc 
tumbler cylinder lock, which is a built-in lock, actuated by a key 
lining up the tumblers which are made in the form of little discs, 
and the insertion of the key rolls the cylinder of the lock from 
engagement with the barrel to open the lock. This is the type of lock 
that is advertised by respondent as a “5-dise tumbler lock.” Seventy- 
five percent of the lockers sold by respondent equipped with locks 
were equipped with this type of lock. The remaining 25 percent of 
such lockers were equipped with either padlocks or pin tumbler 
cylinder locks. 

The five-disc tumbler locks are of two models, one made by the 
National Lock Co. of Rockford, Ill, consisting of a master keyed 
tumbler lock with one hundred key changes, the other made by the 
Corbin Lock Co. and having 600 key changes. The majority of the 
five-dise tumbler locks sold by the respondent are of the type which 
have only 100 possible key changes. In the case of the locks having 
only 100 possible key changes, there would necessarily be a duplica- 
tion of locks if more than 100 lockers equipped with such locks were 
used in any particular cold storage plant or sold to any one customer. 
In installations in cold storage plants where there are more than 100: 
lockers equipped with the five-dise tumbler locks having a maximum: 
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of 100 key changes, the duplication of keys results in the possibility 
of loss by theft. Key changes in such locks cannot properly be repre- 
sented as “practically unlimited.” 

Par. 9. Each and all of the false and misleading claims and repre- 
sentations made by respondent, as aforesaid, by means of advertise- 
ments in offering for sale and selling “Lincoln Louvred Lockers” were 
and are exioulateri to, and have had and now have, the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the belief that all said representations are true. 

pan. 10. Respondent, as a direct consequence of such mistaken and 
' erroneous belief induced by said advertising and representations, 
causes the consuming public to purchase a substantial volume of said 
“Lincoln Louvred Lockers,” with the result that trade has been 
unfairly diverted from other corporations, individuals, firms, and 
partnerships engaged in the sale of like and similar products 
intended for use in like and similar purposes, who truthfully adver- 
tise their products. As a result thereof, substantial injury has been 
done and is now being done by respondent to competition in com- 
merce among and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as set forth in 
_ the findings as to the facts are all to the prejudice of the public and 
of the respondent’s competitors and constitute unfair methods of com- 
_ petition in commerce in violation of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Edward J. Hornibrook, 
an examiner of the Commission, theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, (no oral arguments having been requested 
or made), and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Lincoln Locker Corporation, its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution in commerce, as commerce 
is defined in the Federal Trade Commission Act, of cold storage 
lockers now designated by the name of “Lincoln Louvred Lockers,” 
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whether sold under that name or under any other name, do forthwith 
cease and desist, directly or indirectly, from: 

1. Representing that said cold storage lockers are made or built 
of copper or copper alloy galvanized sheet metal or rust-proof copper 
alloy steel, or 22 gauge copper alloy sheet. 

2. Representing that cold storage lockers having a capacity of 
9600 cubic inches or less will hold or contain more than 225 pounds 
of meat or other produce. 

3. Representing that each of said cold storage lockers will have a 
storage capacity greater than its actual capacity. 

4. Representing that the key changes for the five-disc tumbler 
locks on respondent’s cold storage lockers are practically unlimited, 
or larger than the actual possible number of key changes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER oF 


HENRY O. HARR, DOING BUSINESS AS EASTERN 
TRADING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3432. Complaint, May 20, 1938—Decision, June 13, 1939 


Where an individual engaged in sale and distribution of incense to purchasers 
in various other States— 

Falsely represented, through printed matter on cartons or containers of his 
Said product and in pamphlets enclosed therewith, that same possessed 
certain mystical charm, and that lucky numbers which appeared in ashes 
thereof were key to one’s fortune, and might be interpreted through com- 
paring such number with numbers appearing in booklets supplied ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such representations were true, and into purchase 
of substantial quantities of his said incense as result thereof, and of thereby 
diverting substantial trade in commerce in question to himself from com- 
petitors engaged in sale and distribution of said product in commerce among 
the States and in the District of Columbia, and who do not misrepresent 
the qualities, characteristics and attributes of incense offered and sold 
by them: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
and injury of the public and competiters and constituted unfair methods of 
competition. m ae 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. William Schiepan, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Henry O. Harr, an 
individual, doing business as Eastern Trading Co., hereinafter re- 
ferred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges as follows: 

Paracrarpu 1. The respondent, Henry O. Harr, is an individual, 
doing business as the Eastern Trading Co., at 3974 Vincennes Ave- 
nue, Chicago, Ill. He is engaged in the sale and distribution of 
incense. 
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Respondent now causes, and for several years last past has caused, 
his said incense, when sold, to be shipped from his said place of busi- 
ness in Chicago, IIl., to the purchasers thereof, located in the various 
States of the United States other than the State of Illinois, and in 
the District of Columbia. There is now, and has been at all times 
mentioned herein, a course of trade in said incense so sold and dis- 


tributed by the respondent in commerce between and among the | 


various States of the United States and in the District of Columbia. 

Respondent is, and for several years last past has been, in sub- 
stantial competition with other individuals, and with partnerships 
and corporations, engaged in the sale and distribution of incense 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct. of his business, as aforesaid, 
the respondent has advertised and now advertises his said incense 
in trade papers, pamphlets, and in various other ways as follows: 


Light the top corner of a triangle “Lucky Number” Incense cake, and bring. 


the subtle charm, the mysterious fragrance and the glamor of the Orient with 
all its delicate aroma into your home. Stand on long edge, watching both 
sides till the “Lucky Number” appears in the ashes. This number may be the 
key to all your Fortunes and Dreams, helping you to get Luck, Love, Happi- 
ness and Prosperity. 

Lucky Number Incense. 

* * * 
spoke in a wraith-like whisper—‘BEHOLD!!! I open to you the portals of 
the future; look, and heed well, for so shall ye tive.” 

Have your fortune read each morning by burning a cake of Lucky Number 
Incense, wherein there shall magically appear in the burned white ashes, a 
number that is the key to your day’s fortune. In each box of Lucky Number 
Incense, there is enclosed a Fortune and Dream Booklet with readings for 
the future against the corresponding numbers as have become visible in the 
burned ashes. 


Par. 3. The aforesaid advertising claims serve as representations 
on the part of respondent to purchasers and prospective purchasers 
that his said incense possesses certain mystical charms; that lucky 


numbers appear in the ashes of said incense, which numbers are the | 


key to one’s fortune; and that a mysterious voice arises from the 
smoke emitted from the burning incense. 

In truth and in fact, respondent’s incense possesses no mysterious 
charms, and no voice arises from the smoke emitted therefrom. 
Numbers do not magically appear in the ashes of said incense and 
such numbers that do appear, if they do, have no value or meaning 
whatever, 

Par. 4. There are among the competitors of respondent, as mem- 
tioned in paragraph 1 hereof, individuals, partnerships, and cor- 


and a mysterious voice rising from the fragrant curling smoke © 
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porations engaged in the sale and distribution of incense that do not 
misrepresent the qualities, characteristics, and attributes of the in- 
-cense which they offer for sale and sell. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of 
the purchasing public into the erroneous belief that such representa- 
tions are true and into the purchase of substantial quantities of re- 
spondent’s incense as a result of such erroneous belief. As a result 
of the acts and practices of the respondent as aforesaid substantial 
trade in said commerce is diverted unfairly to respondent from his 
aforesaid competitors, to their injury and to the injury of the public. 

Par. 6. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnés as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of May 1938, issued 
and served its complaint in this proceeding upon the respondent, 
Henry O. Harr, an individual doing business as Eastern Trading 
Company, charging him with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the al- 
legations of said complaint were introduced by DeWitt T. Puckett, 
attorney for the Commission, before W. W. Sheppard, an examiner 
of the Commission theretofore duly designated by it. William Schie- 
pan, attorney for the respondent, introduced no testimony or evidence 
except he introduced in evidence one of respondent’s labels. All of 
the testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceedings regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, the testimony an other evidence, brief in sup- 
port of complaint, no brief having been filed by respondent. And 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 
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Paracrapn 1. Respondent, Henry O. Harr, is an individual doing 
business as Eastern Trading Company, having his principal place of 
business at 3974 Vincennes Avenue, Chicago, Ill. Respondent has 
continuously since the year 1928 been engaged in the sale and dis- 
tribution of incense. In the course and conduct of his business the 
respondent causes his incense, when sold, to be shipped from his place 
of business in the city of Chicago, in the State of Illinois, to pur- 
chasers thereof located in various other States of the United States. 
At all times mentioned herein respondent has maintained a course of 
trade in the said incense sold and distributed by him in commerce | 
among and between the various States of the United States and in 
the District of Columbia. . 

Par. 2. Respondent is now, and since the year 1928 has been, 
in substantial competition with other individuals and with partner- 
ships and corporations engaged in the sale and distribution of in- 
cense in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. Respondent’s sales of incense average $1,000 a month. 

Par. 4. In the course and conduct of his business the respond- 
ent has advertised and now advertises his said incense by means of 
printed matter appearing on cartons, boxes, or containers in which 
his said incense is offered for sale and sold and also in pamphlets 
inclosed in said cartons, boxes or containers. Typical of the rep- 
resentations appearing in such advertising as above described are the 
following: i 

Light the top corner of a triangle “Lucky Number” Incense cake, and bring 
the subtile charm, the mysterious fragrance and the glamour of the Orient, 
with all its delicate aroma, into your home. Stand on long edge, watching both 
sides till the “Lucky Number” appears in the ashes. This number may be the 


Key to all your Fortunes and Dreams, helping you to get Luck, Love, Happi- 
ness and Prosperity. 


Gradually, in the ashes of the burning incense, a mystic number will appear. 
The enclosed booklet will help you to understand a meaning of this “Lucky 
Number.” 

Par. 5. Respondent, up to the time of the filing of the com- 
plaint in this proceeding, placed in the boxes or containers containing 
his incense, booklets which purported to tell the fortune of the one 
burning the incense. This was accomplished by comparing the num- 
ber appearing in the ashes in the incense with the numbers appearing 
in the booklet. 
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Par. 6. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically 
Set out herein, respondent has represented, and does now represent, 
to purchasers and prospective purchasers of his incense that his pro- 
duct possesses certain mystical charm; that lucky numbers appear in 
the ashes of the said incense which are the key to one’s fortune. 

Par. 7. In truth and in fact respondent’s incense possesses no 
mysterious charms and numbers do not magically appear in the ashes 
of said incense and such numbers that do appear, if they do appear, 
have no value or meaning whatever. 

Par. 8. There are among the competitors of respondent individuals, 
partnerships and corporations engaged in the sale and distribution 
of incense in commerce among and between the various States of the 
United States and in the District of Columbia who do not misrepre- 
sent the qualities, characteristics and attributes of the incense which 
they offer for sale and sell. 

Par. 9. The use by the respondent of the representations herein- 
| above set forth has had, and now has, the capacity and tendency to 
mislead and deceive, and has misled and deceived, a substantial por- 
tion of the purchasing public into the erroneous belief that such rep- 
resentations are true and into the purchase of substantial quantities 
of respondent’s incense as the result of such erroneous belief. As a 
result of the acts and practices of the respondent, as aforesaid, sub- 
stantial trade in said commerce is diverted unfairly to respondent 
from his aforesaid competitors. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before W. W. Sheppard, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto 
(no brief having been filed by respondent and oral argument not hav- 
ing been requested) and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 


f 
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It ts ordered, That the respondent, Henry O. Harr, individually or 
doing business as Eastern Trading Company or trading under any | 
other name or through any corporate or other device, his agents, em- 
ployees, and representatives, in connection with the offering for sale, 
sale and distribution of incense in commerce, as commerce is defined. 
in the Federal Trade Commission Act, do forthwith cease and desist | 
from representing: ; 

1. That respondent’s said incense possesses mystical charms. 

2. That lucky numbers appear in the ashes of said incense. 

3. That numbers which appear in the ashes of said incense are the 
keys to one’s fortune, or have any significance or meaning whatever. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report — 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 4 
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In THe Marrer or 


LAKE ERIE CHEMICAL COMPANY, DOING BUSINESS AS 
U. S. ORDNANCE ENGINEERS, INC., AND U. S. ORD- 
NANCE ENGINEERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AS EXTENDED BY SEC. 4 
OF AN ACT OF CONGRESS APPROVED APR. 10, 1918 


Docket 2484. Complaint, June 29, 1935—Decision, June 14, 1939 


Where two corporations engaged, as case might be and as more fully below set 
forth, in manufacture, sale, and offer for sale of warfare chemicals, 
ordnance, munitions, and kindred products, to prospective purchasers and 
purchasers throughout the several States and the District of Columbia, 
and in foreign countries, namely— 

I. Corporation which was and had been thus engaged for a number of 
years under name Lake Erie Chemical Co., and which, in the course and 
conduct of its said business, and as continuously thus engaged in manu- 
facture and sale of warfare chemicals, ordnance, munitions, ete, had 
from time to time sold such products to the United States Government 
and had been recipient of information relating to ordnance, munitions, 
and warfare chemical products, thus, or otherwise disseminated incident 
to contract bids and to purchase of such materials as the War Depart- 
ment or United States Army purchases from manufacturers from time 
to time; and 

II. Company, which the president of said corporation and others of its 
managing officials thereafter organized under corporate name U. S. 
Ordnance Engineers, Inc., and authorized to engage in offer and sale of 
products of said corporation to prospective purchasers and purchasers in 
foreign countries and for sale and distribution in export trade from the 
United States, and voting stock of which was owned, with few exceptions, 
by those who were also owners of voting stock of said corporation, and 
which had in common with latter two of its five directors and same presi- 
dent and treasurer, and was located in same city and at same address, had 
no offices outside of said city, employed New York selling representative 
on a commission basis with New York office as its exclusive selling repre- 
sentative in South and Central American countries, and who was authorized 
to and did make use of said company’s name, namely, U. S. Ordnance 
Engineers, Inc., on the door of his offices and in the telephone listing and 
otherwise, and which, furthermore, as thus organized, was engaged in 
export business of offering or selling warfare chemicals, ordnance, muni- 
tions, and kindred products, made, primarily, by said corporation, to pro- 
spective purchasers and purchasers in foreign countries, and also in main- 
taining and selling certain engineering and construction service for foreign 
governments, and service involving instruction in military and civil tactics; 

In jointly advertising, offering, selling, and exporting in foreign commerce and 
export trade from the United States to foreign countries, the aforesaid 
products, and in advertising the same through catalogs which contained 22 
separate pages of advertising statements, illustrations, and representations 
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referring to their products, and which they caused to be made up and 
circulated and distributed among the prospective foreign customers for such 
products, including all customers located in foreign countries who had been 
customers of said corporation first referred to, and. including, chiefly, 
products made by said corporation, and in which catalogs, as made up by 
them, emphasizing the importance of military experience in the manufacture 
of such materials as of the utmost importance, and their personnel, equip- 


ment, efforts to conform as closely as possible to United States Army — 


specifications and standards, ete., were displayed and set forth— 
(1) Name and address of said U. S. Ordnance Engineers, Inc., on the 
front cover, together with numerous such references as “U. S. ORDNANCE 


“ENGINEERS, Incorporated Successors in Business to the Lake Erie Chem- 


ical Company,” together with address and cable address and trade mark of 
said corporation, depicting eagle bearing in his talons aerial projectile and 
which it employed on its stationery, letterheads, and envelopes ; 

(2) Matter featuring and depicting officers of such company in their 
official military dress or uniform of the United States Army, and setting 
forth, along with statements of their experience and qualifications, their 
positions in the Reserve Corps; notwithstanding fact established policy and 
practice of War and Navy Departments is opposed to use in any way of 
official Government military or naval titles, uniforms, or insignia in con- 
nection with promotion of private commercial enterprise by military or 
naval officers, reserve or otherwise, or by any private individual, and policy 
and practice of said Departments is to prohibit and prevent use of official 
military titles, uniforms, or insignia in any way connected therewith, or 
with Army or Navy, in connection with any commercial or non-Govern- 
mental enterprise ; 

(3) Facsimile reproductions of letters of recommendation referring to 
said company’s aforesaid president and vice president and their standing 
and military. service, over signatures of various generals as Chief of 
Chemical Warfare Service, Chief of Staff, Army of Occupation, Major 
General commanding the First Army Corps, and the Chief of the Militia 
Bureau; 

(4) Reduced photographs of 24 checks on the Treasurer of the United 
States to the order of said corporation, together with statements “SUP- 
PLIERS OF FUZES, CHEMICALS AND GAS PROTECTION EQUIPMENT 
TO THE UNITED STATES GOVERNMENT” and “Remittances from 
the United States Government during one month for orders filled” ; 

(5) References, in connection with description of their various products 
therein offered, to utilization of the experimental; development, and test 
work and experience of the Ordnance Department and Chemical Warfare 
Service of the United States Army, and to the vast sums expended on 
experimental and development work by such branches of the Army, along 
with statement of strictest possible conformance to Army specifications in 
order “to take advantage” of such “rich store of experience,” notwith- 
standing fact information incident to such expenditures on experimental 
and development work is, for the most part, retained in the confidential files 
of the War Department and not available either to them or their 
competitors ; 

(6) Numerous references to Army specifications and standards and said 
branches of the service in connection with their said products, notwith- 
standing fact their said products were not “standard,” and information, 


at 
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including plans and specifications supplied for so-called “standard” ord- 
nance, munitions and warfare chemical products to a manufacturer, is, as 
a rule, supplied only for purpose of production for the United States 
Government by such manufacturer; and 

(7) Reproduction of official test report and crater effect of demolition 
bomb, together with reference to Ordnance Department of the Army, and 
of official photographs taken by the Navy and by the Army Chemical 
Warfare Service, together with statements to that effect, notwithstanding 
fact bomb referred to was not used by the Government, chart or graph 
appearing in connection with photograph as report of test on cylindrical 
type was supplied with proviso that it was not to be used for advertising 
or promotion purposes, and depictions of projectiles and fuzes with Govern- 
ment identification marks thereon placed only on “standard” products used 
by the United States Government, notwithstanding fact products sold did 
not bear such marking and such products were not “standard” products or 
equipment used by Army or Navy; 


Represented and implied, through use of such corporate name, U. 8. Ordnance 


Engineers, Inc., and of such various references and depictions as above 
set forth and indicated in conjunction therewith, that said corporation and 
said company had such official, semiofficial or close relationship with the 
United States Government, through its Army Ordnance Department and 
Chemical Warfare Service, as to afford said U. 8S. Ordnance Engineers, 
Inec., access to and use of all information and experience, including experi- 
mental and development work of said military subdivisions relating to 
warfare products and to Government standards and specifications therefor, 
and that said U. S. Ordnance Engineers, Inc., was favored and especially 
fitted by such relationship to supply purchasers with warfare ordnance, 
munitions, chemicals, and related products, and that such products con- 
formed to Government standards and were identical or nearly identical 
with those used by the Government, and that said U. S. Ordnance Engi- 
neers, Inc., was the successor in business to said corporation, or Lake 
Erie Chemical Co. ; 


Facts being as above indicated and set forth, and that their said ecivactast 


tions were false and misleading and grossly exaggerated their status as 
sellers of warfare products, neither they nor any of their officers or per- 
sonnel had any general or privileged access to the secret, confidential, or 
restricted materials or information of any of the divisions of the War 
Department, nor access to materials or information of said Depart- 
ment or of the Army, which was in any respect superior to that of 
competitors, or which was not available to such competitors, said U. S. 
Ordnance Engineers, Inc., made or produced only small portion of products 
offered and sold by it, and had not been and was not solicited for bids 
on Government contracts for ordnance, munitions, or warfare chemicals 
or any of said products, and had not and did not sell to any branch of the 
Government, and there are substantial number of purchasers and prospec- 
tive purchasers of such products in foreign countries, and purchasers for 
export of said products from the United States to foreign countries, who 
are not informed or familiar with the policy and practice of the War 
Department as respects supplying of specifications for manufacture of 
such products for the Government as above set forth and who are not 
informed and do not know that said Department prohibits, for the most 
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part, private manufacture and sale for export of such products classified 
as “standard” ; 

With tendency and capacity to mislead and deceive prospective purchasers and 
purchasers of warfare products for export and in foreign commerce into 
false and erroneous belief that such various representations as above set 
forth were true, and into consideration and purchase of their said products 
in reliance thereon, and with tendency and capacity, through said repre- 
sentations and practices, including those contrary to established public 
policies and regulations of the War Department, to induce consideration 
and purchase of their products, and divert export trade and foreign com- 
merce in such products from their competitors in such trade and com- 
“merce, including manufacturers and sellers who refrain from and do not 


neigh 


use selling methods or practices which are in violation of established policies — 


and regulations of the War and Navy Departments, as contrary to public 
policy and to public interest, and contrary to the best interests of the 


trade: 

Held, That such representations and practices had been and were to the preju- 
dice of the public and competitors in export trade and foreign commerce, 
and constituted unfair methods of competition. 


Mr. Jay 1. Jackson for the Commission. 
Jones, Day, Cockley & Reavis, of Cleveland, Ohio, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
as extended by Section 4 of an Act of Congress approved April 10, 
1918, entitled “An Act to promote export trade and for other pur- 
poses,” the Federal Trade Commission having reason to believe that 
Lake Erie Chemical Co., doing business as U. S. Ordnance Engineers, 
Inc., both such corporations being hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in export 
trade in violation of the provisions of section 5 of said first named 
act as extended by section 4 of said last named act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrapy 1. The respondent, Lake Erie Chemical Co., is a corpo- 


ration organized and existing under and by virtue of the laws of — 


the State of Ohio, with its principal office and place of business in 
the city of Cleveland, in said State. It is now and for more than 
1 year last past has been engaged in the manufacture and sale of 
chemicals, ordnance, and munitions, and in the distribution of said 
products between, among and across the various States of the United 
States, in the District of Columbia and in the business of exporting 
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such chemicals, ordnance, and munitions from the United States 
to foreign nations. 

In the course and conduct of its business, the respondent, Lake 
Erie Chemical Co., is now and for more than 1 year last past, has 
been in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the manufacture, sale, 


} and distribution of chemicals, ordnance, and munitions between, 


among, and across the various States of the United States, in the 
District of Columbia and in the export thereof to foreign nations. 

Par. 2. The respondent, U. S. Ordnance Engineers, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of Ohio, with its principal office and place of business in 
the city of Cleveland in said state, and with an export office located 
in New York, N. Y. The said respondent is in fact a controlled 


subsidiary of the respondent, Lake Erie Chemical Co., and is now 


and for more than 1 year last past has been engaged in the business 
of exporting, as the export agent of respondent, Lake Erie Chemical 
Co., chemicals, ordnance, and munitions from the United States to 
foreign nations, in substantial competition with other corporations, 
partnerships, firms, and individuals likewise engaged in the business 
of exporting chemicals, ordnance, and munitions from the United 
States to foreign nations. 

Par. 3. In the course and conduct of their business said respond- 
ents in soliciting the sale of and selling their products and pro- 
fessional services in interstate and foreign commerce advertised the 
same by means of illustrated catalogs which they distributed widely 
among customers and prospective customers, and in which the 
following statements and representations appear: 


U. S. ORDNANCE ENGINEERS, Incorporated 
Successors in Business to the Lake Erie Chemical Company 


when in truth and in fact the Lake Erie Chemical Co. has at all 
times since its incorporation continued in business and the U. S. 
Ordnance Engineers, Inc., is not its successor, but in fact represents 
merely the separate incorporation of its export business to foreign 
countries. 

At page 2 and on subsequent pages of section I of said catalog, 
under the heading of “Military Experience,” the following statements 
appear: 

Military experience in the manufacture of Ordnance Material is generally 


acknowledged to be of the utmost importance. Unless guided by officers who 
have actually taken part in both open and trench warfare, it is impossible 
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for any manufacturer to visualize the kinds of equipment needed and the 


necessity for their perfect functioning. 
* * * 

U. S. Ordnance Engineers, Inc., is staffed by men expert in their knowledge 
of chemistry, electricity, and explosives, and in the precision methods necessary 
to the manufacture of military supplies. Added to this knowledge is their 
record of service in the United States Army and their wide experience in major 
operations of attack and defense in the World War. 

Confidence in the technical ability of these officers is recognized in official 
military circles. Sound approval of the quality and effectiveness of the warfare 
material which they manufacture is indicated by wide international purchase 


and use. 


* * * * 


MILITARY STANDARDS 


The UNITED STATES ARMY has spent vast sums of money on experi- 
mental and development work both in the Ordnance Department and in the 
Chemical Warfare Service. To take advantage of this rich store of experience, 
U. S. Ordnance Engineers, Ine., conforms strictly to U. S. Army specifications _ 
in every possible respect. 

The construction of fuzes has had especial attention, for unless the fuze fune- 
tions, no other part ean function. In all aerial drop bombs, grenades, and 
candles, the fuzes, boosters, and primer detonators are made in the closest pos- 
sible accordance with U. S. Army specifications. U. S. Army standards are like- 
wise followed in selecting the particular fuze to be used for each bomb or 
projectile. 

U. S. Army standards are closely adhered to in the manufacture of all other 
equipment, such as portable chemical cylinders, smoke and gas screen apparatus 
for airplanes, tanks and gas projectors, bombs, ete. 


At page 4 of section I of said catalog there appears a portrait of 
B. C. Goss, Ph. D., D. S. M., “Ex-Lieutenant Colonel, U. S. Army, 
President, U. S. Ordnance Engineers, Inc.”; “Ex-Chief, Chemical 
Warfare Service, 2d American Army, A. E. F.”; together with the 
following statement: 


As Chemical advisor in the office of the Chief of Chemical Warfare Service, 


later as chief gas officer of the 1st Army Corps, and finally of the 2nd Army, 


He retains his rank of Lieutenant Colonel in the Reserve Corps of the United 
States Army. 

At pages 5 and 7 of section I of said catalog appear facsimile repro- 
ductions of letters signed by Brigadier General Amos A. Fries, Chief 
of Chemical Warfare Service; Brigadier General Malin Craig, Chief 
of Staff, Army of Occupation, U. 8. A.; Major General Liggett, Com- 
manding the First Army Corps, U. S. A.; and Major General George 
K. Leach, Chief, Militia Bureau, U. S. A., all having reference to the 
standing of Dr. Goss in the military service. 
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- At page 6 of section I of said catalog appears the portrait of A. F. 
Spring, Vice President, U. S. Ordnance Engineers, Inc., who: 

* * * during the World War served as an officer in the Chemical Warfare 
Service of the United States Army and after his discharge at the end of the war, 
he was commissioned in the Chemical Warfare Reserve and now holds the rank 
of Major in this branch of the service. He was recently ordered to active duty 
4 by the War Department and appointed Official Instructor in Chemical Warfare 
at the National Rifle Matches, Camp Perry, Ohio. 
and a portrait of H. A. Grundler, Plant Superintendent, U. S. Ord- 
nance Engineers, Inc., who: 

* * * holds the rank of Lieutenant in the Chemical Warfare Reserve, as- 
signed to the manufacturing arsenal, Toxic Smoke and Lachrymatory Division. 

At page -7 of section I of said catalog, the following statements 
appear: 
| U. S. Ordnance Engineers, Inc., is ideally qualified to advise regarding the 
' tactical uses of toxic or nontoxic gas, liquid fire, white-hot molten metal, and 
smoke. This company can organize, equip, and train a modern chemical war- 
fare regimént, battalion, or company. 

This instruction and organization is supervised by United States Army Chem- 
ical Warfare Service Reserve Officers in the company’s employ, who are them- 
selves chemists and chemical engineers of long experience. Dr. B. C. Goss, presi- 
dent of the company, prepared the orders for the use of chemicals in many 
Inajor engagements of the U. S. Army in France. 

At page 12 of section I of said catalog, under the statement: 

Suppliers of fuzes, chemicals, and gas-protection equipment to the United 
States Government. 
appear reduced photographs of 24 checks on the Treasurer of the 
United States to the order of Lake Erie Chemical Co., representing: 

Remittances from the United States Government during one month for orders 
filled. 

On the front cover and at pages 1, 2, and 3 of section IT, and on 
pages 1, 6, and 7 of section III, and on page 2 of section IV of said 
| catalog appear reproductions of official photographs taken by the 
U.S. Navy, and others taken by the U. S. Army Chemical Warfare 
) Service, the latter having printed thereunder the statement “Courtesy 
of the U. S. Army Chemical Warfare Service.” On page 2 of section 
II of said catalog appears a modified reproduction from the official 
Chemical Warfare textbook of a test on efficiency of rifle fire with tar- 
get and firing point covered. At page 1 of section IIT, in addition to. 
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the official photograph of the U. S. Army Chemical Warfare Service, 
the following statement appears: 


AERIAL DROP BOMBS 


In standardizing on “cylindrical” bomb bodies, U. S. Ordnance Engineers, Inc., 


follows the trend of the U. S. Army practice, 
* * * * 


In selecting types of bombs and weights of each, it is urgently recommended 
that consideration be given to the results obtained and conclusions drawn from 
the vast amount of development and test work done by the U. S. Army. 

‘At page 8 of section VII of said catalog appears an advertisement 
of high explosive fragmentation grenades, and in the description of 
the hand grenade there described is contained the following state- 
ment: : 


* * * 


They are loaded with the latest U. S. Army standard high explosive which is 


far superior to T. N. T. for this purpose, a 


and in the description of the rifle grenades there illustrated, appears 
the following statement : / 

While the rod type rifle grenade is U. S. Army Standard, V. B. rifle grenades 
Mk. I can also be supplied in Fragmentation Grenades only. 

Said U. S, Ordnance Engineers, Inc., further caused pictorial rep- 
resentations of bombs and fuzes to appear in said catalog indicating 
the Government identification marks to be or actually impressed 
thereon, in the text accompanying such photographs, when in truth 
and in fact said products were not manufactured by said corporations 
with the marks shown. 

Par. 4. Said respondents further published and reproduced in re- 
arranged form on page 2 of section II of said catalog an official U. S. 
Army report on the crater effect of demolition bombs, together with 
a pictorial representation of a crater made by the explosion of such 
a bomb, and beside these placed a picture of a demolition bomb 
marked with the name of the Lake Erie Chemical Co., Cleveland, 
Ohio—there appearing nothing in the accompanying reading matter 
to negative the inference that the crater so pictured was made by a 
bomb manufactured by the respondent Lake Erie Chemical Co., or 
that the data shown in the Army test report related to the effects of 
a bomb having a different origin, when in truth and in fact the bomb 
crater appearing in said photograph was caused by the detonation 
of a demolition bomb made by a manufacturer other than respondent. 
Lake Erie Chemical Co. 

Par. 5. The United States Army Regulations No. 140-5 on page 


41, article 82-B, under the heading of “Reserve Officers,” provide | 
as follows: | 


‘| 
| 
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(bv) Use of Military Titles—Officers will not use or permit to be used their 
military titles in connection with commercial enterprises of any kind. Military 
titles are conferred upon individuals for military purposes and their use as a 
commercial asset may subject both the individual officer concerned and the 
service itself to unfavorable criticism, which, even if unmerited, is unnecessary 
and inadvisable. Such use of military titles is disapproved by the War 
Department. 

Officers will not engage in or permit their names to be connected with any 
activity, participation in which is incompatible with the status of an_ officer 
of the Army. 
and the records of the Adjutant General of the officers of the U. S. 
Army, do not show that permission was ever given respondents, to 
use in advertising matter any official Chemical Warfare Service photo- 
graphs or photographs of Ordnance Material. 

Par. 6. (a) The use of the name, U. S. Ordnance Engineers, Inc.; 
respondents’ advertising which includes portraits of former officers 
of the U. S. Army in uniform, facsimile reproductions of written, 
recommendations from former officers, photographs of checks on the 
Treasurer of the United States showing payments for purchases made 
by the United States Government, various references to the alleged 
utilization by said respondents of the developmental and test work 
done by the U. S. Army, and the use of U. S. Army standard ex- 
plosives, the unauthorized use of official photographs taken by the 
U.S. Navy and the U. S. Army Chemical Warfare Service, and the 
use in descriptions of military material of official ordnance marks, 
has the capacity and tendency especially with foreign buyers, of 
confusing and misleading them respecting the relations of said re- 
spondents to the Government of the United States and the War 
Department, tending to induce the belief that respondents are rep- 
resentatives of or closely connected with the Government of the 
United States and the War Department and that because of such 
relationship respondents are especially qualified to. supply purchasers 
of ordnance material and related products of the sort identical or 
nearly identical with that utilized by the War Department, when in 
truth and in fact such are not the facts. Said representations of 
respondents have had and do have the tendency and capacity to in- 
duce members of the public, particularly foreign buyers, to answer 
respondents’ advertisements and to obtain their products, because of 
the erroneous belief thus engendered, and to divert trade to respond- 
ents from substantial competitors engaged in the sale of similar 
products in domestic and foreign commerce. 

Par. 7. The aforesaid practices of respondents tend to and do 
divert export trade to respondents from their said competitors. Such 
practices have the tendency to bring American trade into disrepute 
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with the general buying public in foreign countries and affect gener- 
ally and adversely the reputation and good will enjoyed by such 
other exporters of and in the United States who compete with re- 
spondents in foreign commerce, and whose representations do not 
have the tendency and capacity to induce buyers to believe that they 
have any official or semiofficial connection with the Government of 
the United States and the War Department. 

Par. 8. The above representations and practices of respondents 
have been and are to the prejudice of and substantially injure the 
public and respondents’ competitors in commerce, and constitute un- 
fair methods of competition in export trade within the intent and 
meaning of Section 5 of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to de- 
fine its powers and duties, and for other purposes,” as extended by 


Section 4 of an Act of Congress approved April 10, 1918, entitled _ 


“An Act to promote export trade and for other purposes.” 


Report, FrnpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on the 29th day of June, 1935, 
issued and served its complaint in this proceeding upon respond- 
ents, Lake Erie Chemical Co., and U. 8S. Ordnance Engineers, Inc., 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act, as extended by 
section 4 of an act of Congress approved April 10, 1918, entitled 
“An Act to promote export trade and for other purposes.” On 
the 22d day of July, 1935, respondents filed their separate answers 
in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondents and their counsel, Messrs. 
Jones, Day, Cockley & Reavis, and W..T. Kelley, chief counsel for 
the Federal Trade Commission,.subject: to the approval of the. Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint 
answers, and stipulation, said stipulation having been sppnaned: 
accepted and filed, and the Commission having duly considered the 
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same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Lake Erie Chemical Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Ohio, with its principal office and place of 
business located at 2200 Scranton Road (formerly 5806 Hough Ave- 
nue) im the city of Cleveland, State of Ohio. For several years. 
immediately past said corporate respondent has been, and now is, 
engaged in the business of manufacturing and selling warfare 
chemicals, ordnance, munitions and kindred products, and in offer- 
ing for sale and selling the same to prospective purchasers and pur- 
chasers located in and throughout the several States of the United 
States and the District of Columbia, in the course of which it has 
caused, and causes, said products, when sold or ordered, to be ship- 
ped and transported from its place of business in the State of 
Ohio to said purchasers located in various States of the United 
States other than the State of Ohio and to purchasers located in 
the District of Columbia. 

For several years immediately prior to the 8th day of August, 
1933, said respondent directly engaged in the business of offering 
for sale and selling its aforesaid products to prospective purchasers 
and purchasers located in foreign countries, and caused said prod- 
ucts, when sold or ordered, to be shipped and transported from its 
place of business in the United States to purchasers located in vari- 
ous countries other than the United States of America. 

On the 8th day of August 1933, Mr. B. C. Goss, president of said 
respondent company, and others of its managing officials, organized 
a corporation known as “U. S. Ordnance Engineers, Inc.,” being 
the corporate respondent named in the complaint and referred to 
herein, and caused the same to be incorporated under the laws of 
the State of Ohio, and thereupon authorized the said corporation 
to engage in offering for sale and selling the said products of re- 
spondent Lake Erie Chemical Co. to prospective purchasers and 
purchasers located in foreign countries, and for sale and distribu- 
tion in export trade from the United States. 

Respondent, U. S. Ordnance Engineers, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Ohio, with its principal office and place of business 
located at 2200 Scranton Road (formerly 5806 Hough Avenue) in 
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the city of Cleveland, State of Ohio. Said corporation was pro- 
moted, organized and incorporated on August 8, 1933, by individ- 
uals who were then the managing officers and stockholders of 
respondent Lake Erie Chemical Co. Respondent Lake Erie Chemi- 
cal Co., acquired none of the stock of, and does not own directly or 
indirectly any of the stock of, said respondent, U. S. Ordnance 
Engineers, Inc. All of the latter’s voting stock is owned, with a 
few exceptions, by individuals who are also owners of the voting 
stock of Lake Erie Chemical Co. Of the five directors of respond- 
ent, U. S. Ordnance Engineers, Inc., two are directors of respond- 
ent, Lake Erie Chemical Co., said respondents having a common 
president and treasurer but different vice-presidents and secretaries. 

Respondent, U. S. Ordnance Engineers, Inc., maintains no offices 
outside of the city of Cleveland, Ohio, but it does employ a selling 


representative, one F. V. Huber, who sells upon a commission basis, 


maintains offices at his own expense at 247 Park Avenue (formerly 
21 West Street) in the city of New York, N. Y., and at all times 
material to this proceeding has been, and now is, the exclusive selling 
representative of said respondent in South and Central American 
countries. The said representative is authorized by respondent. to, 
and does, carry the name of U. S. Ordnance Engineers, Inc., on the 
door of his offices and a listing of said name in the New York Tele- 
phone Directory, all at his own expense. With the knowledge and 
consent of the managing officers of said corporate respondent, it has 
been, and is, the practice of said representative to imprint or rubber 
stamp his New York address and the name of U. S. Ordnance Engi- 
neers, Inc., upon the face of certain catalogs, represented by “Com- 
mission’s Exhibt No. 1” hereto annexed, made a part hereof, and 
hereinafter referred to, and in the course thereof said representative 
did imprint or rubber stamp on the face of certain of said catalogs 
the following: 


U. S. ORDNANCE ENGINEERS, ING., 
Export Department, 
21 West Street, New York, New York, 
Cable Address: “Rabuh New York.” 


Since the 8th day of August 1933, respondent, U. S. Ordnance 
Engineers, Inc., has*been, and now is, engaged in the export business 
of offering for sale or selling warfare chemicals, ordnance, munitions, 
and kindred products, primarily the products manufactured by, al- 
though not limited to, respondent, Lake Erie Chemical Co., to pro- 
spective purchasers and purchasers located in foreign countries, and 


has caused and causes the same, when sold or ordered, to be shipped 


and exported from the United States to purchasers thereof. located 


~ 
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in countries other than the United States of America. In addition 
thereto said respondent maintains and sells an engineering service, 
constructs gas plants for foreign governments, and also sells a service 
involving instruction in tactics of a military and civil nature. 

Since the 8th day of August 1933, respondents, Lake Erie Chemical 
Co. and U. S. Ordnance Engineers, Inc., have been, and now are, 
jointly engaged in causing the aforesaid pr Sducts of respondent, Tie 
Erie Chemical Co. to be advertised, offered for sale, sold, and ex- 
ported in foreign commerce and export trade from the United States 
to foreign countries, in the course of which said respondents have 
been and are in competition with other corporations, firms, partner- 
ships, or individuals engaged in offering for sale, selling, and export- 
ing like products in said commerce and trade. 

Par. 2. During the month of November 1933, respondents caused 
approximately 700 copies of a catalog, consisting of a green-colored 
cover and 22 separate pages of advertising statements, illustrations, 
and representations, relating and referring to the products of re- 
spondents, to be made up and thereafter circulated and distributed 
to and among prospective foreign customers for the products therein 
listed and offered for sale, including all purchasers located in foreign 
countries, who had been customers of respondent, Lake Erie Chemi- 
cal Co. Most of said products are products manufactured by re- 
spondent, Lake Erie Chemical Co. 

The outside front cover of said catalog bears in print, among other 
things, the name and address of respondent, U. S. Ordnance Engi- 
neers, as follows: 


U. S. ORDNANCE ENGINEERS, INC. 
CLEVELAND . OHIO . U.S.A. 


The first inside front page, the inside last page and pages num- 
bered section II—page 1, section IJI—page 1, section IV—page 1, 
section V—page 1, section VI—page 1, and section VII—page 1, bear 
in print, among other things, reference to both respondents, as 
follows: 


YU. S. ORDNANCE ENGINEERS, Incorporated Successors in Business to the 
Lake Erie Chemical Company 
5806 HOUGH AVENUE, CLEVELAND, OHIO, U.S. A. 
CABLE ADDRESS—“LECCO, CLEVELAND’—Bentley’s Code 


A trade-mark, in the form of an eagle, bearing in his talons an 
aerial projectile with the word “LECCO” imprinted thereon, appears 
on the outside front cover and on each separate page of said catalog. 
The word “LECCO”, as it appears throughout said catalog, is an 
abbreviation for, and signifies, “Lake Erie Chemical Company,” 
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respondent herein. The said trade-mark also appears separately 
on the stationery, letterheads and envelopes used by respondent, Unde 
Ordnance Engineers, Inc. The said trade-mark is thus used with the 
knowledge and consent of the managing officials of respondent, Lake 


Erie Chemical Co. 
The full and complete corporate name of respondent U. S. Ord- 


nance Engineers, Inc., is “U. S. Ordnance Engineers, Inc.,” and the 
letters “U. S.” appearing as a part thereof are not abbreviations of 
any part of said corporate name. However, prospective purchasers 
and purchasers of warfare chemicals, ordnance, and munitions, both 
in the United States and in foreign countries, have construed and 
do construe the letters “U.S.” in connection with the corporate name 
of respondent U. S. Ordnance Engineers, Inc., to stand for and sig- 
nify “United States.” From time to time inquiries have been re- 
ceived by the Department of State and by the-War Department of 
the United States Government relative to said respondent, in which 
said respondent is referred to as “United States Ordnance Engineers, 


Ine.” 
Par. 3. On Page 2 and following pages of section I of said Catalog 


appear the following statements: 
MILITARY EXPERIENCE 


Military Experience in the manufacture of Ordnance Material is generally 
acknowledged to be of the utmost importance. Unless guided Ly officers who 
have actually taken part in both open and trench warfare, it is impossible for 
any manufacturer to visualize the kinds of equipment needed and the necessity 
for their perfect functioning. 

The lives of men and the success or failure of the military operation involved, 
depend upon how well the manufacturer has done his part. Defects in muni- 
tions cannot be remedied at the front. 

U. S. Ordnance Engineers, Inc. is staffed by men expert in their knowledge 
of chemistry, electricity, and explosives, and in the precision methods neces- 
sary to the manufacture of military supplies. Added to this knowledge is 
their record of service in the United States Army and their wide experience in 
major operations of attack and defense in the World War. 

Confidence in the technical ability of these officers is recognized in official 
military circles. Sound approval of the quality and effectiveness of the war- 
fare material which they manufacture is indicated by wide international 
purchase and use. 

MILITARY STANDARDS 


The United States Army has spent vast sums of money on experimental and 
development work both in the Ordnance Department and in the Chemical 
Warfare Service. To take advantage of this rich store of experience, U. S. 
Ordance Engineers, Inc. conforms strictly to U. S. Army specifications in every 
possible respect. 

The construction of fuzes has had especial attention, for unless the fuze 
functions, no other part can function. In all aerial drop bombs, grenades, 
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and candles, the fuzes, boosters, and primer detonators are made in the closest 
possible accordance with U. S. Army specifications. U. 8S. Army standards are 
likewise followed in selecting the particular fuze to be used for each bomb or 
projectile. 

U. S. Army standards are closely adhered to in the manufacture of all other 
equipment, such as portable chemical cylinders, smoke and gas screen apparatus 
for airplanes, tanks and gas projectors, bombs, ete. 


QUALITY 


The quality of chemicals, metals, electrical and other equipment which enter 
into the products of U. S. Ordnance Engineers, Inc. is the highest obtainable 
for the purpose. Every item is carefully tested and rigidly inspected, both 
pefore and after assembly. Materials are described in detail in specification 
sheeis and actual records of performance are supplied. No precaution is 
omitted that could possibly increase the accuracy or safety in use. 


PLANT 


U. S. Ordnance Engineers, Inc. maintains a modern chemical manufacturing 
plant in Cleveland, Ohio, U. 8. A., where assembling and loading is done. 


On Page 1 of Section III of said catalog appear the following 


statements: 
AERIAL DROP BOMBS 


In standardizing on “cylindrical” bomb bodies, U. S. Ordnance Engineers, 
Ine. follows the trend of the U. S. Army practice, thus providing an easily 
procurable body which is economical to manufacture and which, at the same 
time, has excellent flight and detonation characteristics. 


Major General Samuel Hof, Chief of Ordnance, U.S. Army, says 
in his 1932 report on “The Progress of American Munitions During 
the Past Year”: 


Recent experience has shown that cylindrical bombs are as stable as the 
stream-lined type and have the advantages of ease of manufacture, reduced 
cost, and high rate of production by processes commonly used in industry. 

In selecting types of bombs and weights of each, it is urgently recommended 
that consideration be given to the results obtained and conclusions drawn 
from the vast amount of development and test work done by the U. 8. Army. 

All materials entering into the construction of bombs and fuzes supplied by 
U. S. Ordnance Engineers, Inc. are of the best possible quality and are sub- 
jected to rigid inspection during production, as well as on completion of the 
finished assembly. 


Further statements referring to the “U. S. Army” and to “stand- 
ard” equipment of the United States Army appear throughout said 
catalog. On page 8 of section VII, for example, referring to High- 
Explosive Fragmentation Grenades, appear the statements, among 
others: 


They are loaded with the latest U. S. Army standard high explosive, which 
is far superior to T. N. T. for this purpose. 
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While the rod type rifle grenade is U. S. Army standard, V. B. Rifle Gre- 
nades Mk. I can also be supplied in Fragmentation Grenades only. 

On page 2, section III, of said catalog, appears an official U. S. 
Army report on the Crater effect of demolition bombs, together 
with the pictorial representation of a crater made by the explosion 
of such bomb. 

On page 4 of section I of said catalog, beneath the words “EX- 
CHIEF, CHEMICAL WARFARE SERVICE” appears a portrait 
of B. C. Goss, president of the respondent companies, in the official 
military dress or uniform of the United States Army, together with 
the following statements, among others: 


B. C. GOSS, PH.D, “D:S.M- 
Ex-Lieutenant Colonel, U. S. Army 


PRESIDENT, U. S. ORDNANCE ENGINEERS, Inc. 

Dr. Goss is a well-known army man and the leading expert in the manufac- 
ture and use of gas. 

He retains his rank of Lieutenant Colonel in the Reserve Corps of the 
United States Army. 

On page 6 of section I of said catalog appear portraits of A. F. 
Spring and H. A. Grundler, in the official military dress or uniforms 
of the United States Army, together with the following statements, 
among others: 


A. F. SPRING, VICE PRESIDENT, U. S. ORDNANCE ENGINEDRS, INC. 


During the World War he served as an officer in the Chemical Warfare Service 
of the United States Army and after his discharge at the end of the war, he was 
commissioned in the Chemical Warfare Reserve and now holds the rank of 
Major in this branch of the service. He was recently ordered to active duty by 
the War Department and appointed Official Instructor in Chemical Warfare at 
the National Rifle Matches, Camp Perry, Ohio. 


H. A. GRUNDLER, PLANT SUPERINTENDENT, U. S. ORDNANCE ENGI- 
NEERS, INC. 


He holds the rank of Lieutenant in the Chemical Warfare Reserve, assigned to 
the manufacturing arsenal, Toxic Smoke and Lachrymatory Division. 

On page 7 of section I of said catalog appear facsimile reproductions 
of letters of recommendation, referring to the said B. C. Goss and 
A. F. Spring and their standing in military service and signed by A. A. 
Fries, Brigadier General, U. S. A., Chief of Chemical Warfare Service ; 
Malin Craig, Chief of Staff, Army of Occupation; Liggett, Major 
General, Commanding First Army Corps, and George E. Leach, Major 
General, Chief, Militia Bureau. 

On page 7 of section I of said catalog further appear the following 
statements: 
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U.S. Ordnance Engineers, Inc., is ideally qualified to advise regarding the tac- 
tical uses of toxic or non-toxie gas, liquid fire, white-hot molten metal and smoke. 
This company can organize, equip, and train a modern chemical warfare regi- 
ment, battalion or company. 

This instruction and organization is supervised by United States Army Chemical 
Warfare Service Reserve Officers in the company’s employ, who are themselves 
chemists and chemical engineers of long experience. Dr. B. C. Goss, President 
of the company, prepared the orders for the use of chemicals in many major 
engagements of the U. 8S. Army in France. 

On the front cover and at pages 1, 2, and 3 of section IT, and on pages 
1, 6, and 7 of section III, appear reproductions of official photographs 
taken by U.S. Navy and others taken by the U.S. Army Chemical War- 
fare Service, the former having printed thereunder the statement 
“Official Photographs U. S. Navy” and the latter having printed there- 
under the statement “Courtesy of the U. S. Army Chemical Warfare 
Service.” 

In addition thereto, on pages 3 and 4 of section III and page 2 of 
section V of said catalog, in connection with projectiles and fuzes 
thereon illustrated, appear such U. S. Government identification 
marks as “Mk. VII,” “M5,” “Mk. XI,” “Mk. VII. MII,” “Mk. XIV,” 
“M-6,” “M-10,” and “M-1.” The said markings are United States 
Government markings placed only on “standard” products used by 
the Government of the United States. Such markings do not appear 
on products sold by respondents to foreign purchasers, but. the said 
markings as they appear in the aforesaid catalog Exhibits indicate 
and signify to a substantial number of foreign purchasers that the 
products so represented are “standard” products of the United States 
Government. : 

On page 12 of section I of said catalog, in connection with reduced 
photographs of 24 checks on the Treasurer of the United States to 
the order of respondent, Lake Erie Chemical Co., appear the follow- 
ing statements: 

Suppliers of fuzes, chemicals and gas protection equipment to the United 


States Government 
Remittances from the United States Government during one month for 


orders filled. 

Par, 4. The aforesaid portraits of officers in their official dress and 
uniforms as officers of the United States Army, facsimile reproduc- 
tions of letters of recommendations from officers of the United States 
Army and the War Department of the United States Government, 
photographs of checks on the Treasurer of the United States showing 
payments for purchases by the United States Government the refer- 
ences to utilization of the experimental, development, and test work 
and experience of the United States Army, Ordnance Department, 
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and Chemical Warfare Service, the numerous references to U. S. 
Army specifications and standards, and to the United States Army, 
Ordnance Department, Chemical Warfare Service, the reproduction 
of official test report and crater effect of demolition bomb carrying 
reference to the Ordnance Department of the United States Army, 
and the use of United States Government identification markings for 
warfare products used by the United States Government, all as ap- 
pearing in the aforesaid catalogue, in connection with official photo- 
graphs taken by the United States Navy and by the United States 
Army -Chemical Warfare Service, and as combined with and appear- 
ing under the name U. S. Ordnance Engineers, Inc., and with the 
words “U. S. Ordnance Engineers, Incorporated.—Successors in busi- 
ness to the Lake Erie Chemical Company,” imply and represent and 
have a tendency and capacity to induce the belief, that respondents 
have had, and that respondent U. S. Ordnance Engineers, Inc., has, 
such official, semiofficial, or close relationship with the United States 

Government, through its Army, Ordnance Department and Chemical 

Warfare Service, as to afford respondent U. S. Ordnance En- 

gineers, Inc., access to, and use of, all information and experience, — 
including experimental and development work, of said military sub- 

divisions of the United States Government relating to warfare prod- 

ucts and to United States Government standards and specifications 

therefor; that respondent U. S. Ordnance Engineers, Inc., is favored 

and especially fitted by such relationship to supply purchasers with 

warfare ordnance, munitions, chemicals, and related products; that 

said products conform to United States Government standards and 

are identical, or nearly identical, with those used by the Government 

of the United States, and that respondent U. S. Ordnance Engineers, 

Inc., is the successor in business to the Lake Erie Chemical Co. 

The aforesaid representations are false and misleading and other- 
wise grossly exaggerate respondent’s status as sellers of warfare prod- 
ucts, as more fully appears from the following statement of the facts. 

The full and complete corporate name of respondent U.S. Ordnance 
Engineers, Inc., is “U. S. Ordnance Engineers, Inc.,” and the letters 
“U. S.” appearing as a part thereof are not abbreviations of any part 
of said corporate name. However, prospective purchasers and pur- 
chasers of warfare chemicals, ordnance, and munitions, both in the 
United States and in foreign countries, have construed and do con- 
strue the letters “U. S.” in connection with the corporate name of 
respondent U. S. Ordnance Engineers, Inc., to stand for and signify 
“United States.” From time to time inquiries have been received by 
the Department of State and by the War Department of the United 
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States Government relative to said respondent, in which said respond- 
ent is referred to as “United States Ordnance Engineers, Inc.” 

Among prospective purchasers and purchasers of warfare chemicals, 
ordnance, and munitions for export from within the United States, 
inclusive of representatives of foreign governments, there are a sub- 
stantial number who regard the Government of the United States 
as peculiarly and specially fitted to select and buy warfare chemicals, 
ordnance, and munitions of the highest utility and value for the 
purposes intended, and who ascribe such utility and value to such 
products when made for, or used by, the Government of the United 
States, such that the representation of any such product as being one 
approved or used by the Government of the United States materially 
contributes to induce and effect the sale of such product to, and 
purchase by, such purchasers. 

As a part of its executive branch of government, the Government 
of the United States maintains a “War Department,” the said De- 
partment itself being independently known and described as the 
“United States War Department.” The said Department maintains 
a separate division on ordnance which is genarally known and de- 
scribed as the “Ordnance Department.” The said Ordnance Depart- 
ment is the responsible agency of the War Department for the pur- 
chase, supply, and disposition of ordnance and munitions for the 
United States Army. A great quantity of such supplies are manu- 
factured by the Government of the United States under the super- 
vision of said Department. Another branch of the said War Depart- 
ment is described and known as the “Corps of Engineers,” sometimes 
described and known as “Engineering Division of the United States 
War Department.” Another branch or division of the said War De- 
partment is known and described as the “Chemical Warfare Service,” 
which is the responsible agency of the War Department for the super- 
vision of the manufacture of certain warfare chemicals and for the 
purchase and supply thereof for the United States Army. 

The aforesaid divisions of the War Department are also the re- 
sponsible agencies of the War Department in the matter of planning 
for the supply of warfare products coming within their respective 
Departments in times of national emergency. Certain materials and 
information, including standards and specifications for warfare sup- 
plies, are regarded and marked as “secret,” or as “confidential,” or 
as “restricted.” Materials so marked are not publicly disseminated 
and are not made available to private persons, except that “restricted” 
information is subject to dissemination to private persons upon spe- 
cial grant by the division of the War Department responsible there- 
for. These classifications are employed with respect to a great many 
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of the ordnance, munitions, and chemical warfare products, and the 
plans and specifications therefor, used by the Government of the 
United States. Information not so classified is generally available 
to the public and private persons in the form of public documents. 
Neither of the respondent corporations, or any of their officers or 
personnel, have had or have any general or privileged access to the 


secret, confidential, or restricted materials or information of any of | 


the divisions of the War Department, and said respondents have 
not had and have no access to materials or information of the War 
Department or of the United States Army, which is in any respect 
superior to that of competitors of the respondent corporations, or 
to materials and information which is not available to such 
‘competitors. 

Through and on behalf of its War Department and Army, the 


United States Government has in fact spent vast sums of money on | 


‘experimental and development work both in the Ordnance Depart- 
ment and in the Chemical Warfare Service, but the information 
incident thereto, for the most part, is retained in the confidential files 
of the War Department, and is not available to respondents or to 
competitors of respondents. Asa general rule, where such informa- 
tion, including plans and specifications (drawings) for so-called 
“standard” ordnance, munitions, and warfare chemical products, is 
supplied to any manufacturer, it is for purpose only of production for 
use of the Government of the United States by such manufacturer, 
and not for the production and sale of the products involved to others 
than the Government of the United States. 

“United States Army Ordnance and Specifications,” containing 
general specifications and regulations covering ammunition, and 
“U. S. Army Specifications,” containing general specifications and 
regulations covering ammunition except small arms ammunitions, 
which are distributed to manufacturers who are supplied with designs 
and specifications incident to contracts with the aforesaid Ordnance 
and War Departments for the production of materials of prescribed 
design for said Departments, provide among other things as follows: 


General Specifications for Ammunition, page 4, 
Ill Drawings— 


22. Drawings furnished by United States—Where the Ordnance Department 
contracts for material of a prescribed design that Department will furnish to 
the contractor one set of prints for use in manufacture. These prints will be 
taken from the Ordnance Department’s tracings, and shall be considered con- 
fidential, for the use of the contractor in the prosecution of Government work 
only, and will show general features and such details as are required in the 
execution of the work. 
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General Specifications for Ammunition Except Small Arms Ammunition, 
pages 1 and 2, 


II. Duties and Responsibilities of the Contractor— 


10. Drawings.—a. Prescribed design.—In cases where the War Department 
contracts for materials of a prescribed design, the Department will furnish to 
the contractor a set of prints for use in manufacture. All drawings furnished 
by the United States shall be considered confidential and for the use of the 
eontractor in the prosecution of Government work only. 

A substantial number of warfare chemicals, ordnance, and muni- 
tions purchasers and prospective purchasers located in foreign coun- 
tries, and purchasers for export of said products from the United 
States to foreign countries, are not informed or familiar with the 
aforesaid policy and practice of the War Department, or with the 
particulars and details of said policy and practice as related to 
private manufacturers of such products in the United States. Said 
prospective purchasers and purchasers generally are not informed 
and do not know that the War Department of the United States 
Government for the most part prohibits the private manufacture and 
sale for export of those warfare chemicals, ordnance and munition 
products which are privately manufactured for, and used by, the 
Government of the United States and classified as “standard.” 

Respondent Lake Erie Chemical Co. is, and continuously has been, 
in the business of manufacturing and selling warfare chemicals, ord- 
nance, munitions, and kindred products, and respondent U. S. 
Ordnance Engineers, Inc., is not successor to the business of the Lake 
Erie Chemical Co. Most of the products represented in the atore- 
said catalogue are manufactured by respondent Lake Erie Chemical 
Co. Respondent U. S. Ordnance Engineers, Inc., manufactures or 
produces only a small portion of the products which it offers for sale 
and sells. Said respondent has not been, and is not, solicited for bids 
on Government contracts for ordnance, munitions, or warfare chem- 
jcals, or any of said respondents’ products, and it has not sold, and 
does not sell, to any branch of the Government of the United States. 
Respondent Lake Erie Chemical Co. from time to time has sold such 
products to the Government of the United States and from time to 
time has been the recipient of information relating to ordnance, muni- 
tions, and warfare chemical products, or otherwise disseminated in- 
cident to contract bids and to the purchase of such materials as the 
War Department or United States Army purchases from manufac- 
turers from time to time. 

The chemical bombs referred to and illustrated on page 5 of sec- 
tion III of the aforesaid catalogue are not manufactured by respond- 
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ent U. S. Ordnance Engineers, Inc. The said bombs have not been 
adopted or approved by the U. S. Government and are not “standard” 
products used by the United States Army or Navy. With respect 
to the statement appearing on said page, “For chemical fillings, the 
25 pound and 100 pound bombs are United States Army standard,” 
the chemical fillings for said bombs are not “U. S. Army Standard.” 
Certain other products offered for sale and represented in the said 
catalogue, such as gas masks represented on page 6, section IV, and 
giant military candles represented on page 5 of section VII, among 
other products represented therein, are not products used by the 
Army, Navy, War and Navy Departments of the United States Gov- 
ernment, and other of said products represented therein are not 
“standard” products or equipment used by any of said branches of 
the United States Government. 

The bomb described as “100 lb. (120 Ib.) Demolition Bomb,” illus- 
trated and referred to on page 2 of section III of said catalogue, in 
connection with a photograph and chart or graph report showing the 
crater effect of demolition bombs, has not been and is not used by 
the Governmemt of the United States. The chart or graph appear- 
ing on said page, in connection with such photograph, is a report of 
a test conducted by the United States Ordnance Department on a 
cylindrical type of bomb and the same was made and supplied by 
said Department with the written proviso that the same was not to 
be used for advertising or sales promotion purposes. 

Par. 5. The president of the respondent companies, and the vice 
president of respondent U. S. Ordnance Engineers, Inc., B. C. Goss, 
and A. F. Spring, respectively, are in fact exofficers of the U. S. 
Army. The said persons and A. H. Grunder, plant superintendent 
of said respondent, whose pictures, names, and military titles appear 
in the aforesaid catalogue, were at the time the said catalogue was 
distributed, as aforesaid, officers of the Reserve Corps of the United 
States Army. 

It is the policy and practice of the War and Navy Departments of 
the United States Government to prohibit and prevent the use of official 
or military titles, uniforms, and insignia, in any way connected with 
such departments or with the United States Army or Navy, in con- 
nection with any commercial and nongovernmental enterprise, and 
it is contrary to the established policy of said Departments for any 
military or naval officers, Reserve or otherwise, whether active or 
retired, or for any private individual, in any way to use or employ 
official United States Government military or naval titles, uniforms, 
or insignias, in connection with the promotion of a private com- 
mercial enterprise. ‘The military titles, uniforms and insignia, re- 
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ferred to in connection with the officers and photographs appearing 
on pages 4, 5, 6 and 7 of of section I of said catalog are in fact titles, 
uniforms and insignia employed and used by the United States 
Army in official military service of the Government of the United 
States. 

Par. 6. Among the competitors of respondents, hereinabove re- 
ferred to in paragraph 1, are manufacturers and sellers who refrain 
from and do not use selling methods or practices which are contrary 
to established policies and regulations of the War and Navy Depart- 
ments of the Government of the United States. Such manufacturers 
so refrain upon the ground that such selling methods or practices are 
contrary to public policy and to public interest and contrary to the 
best interests of the trade. 

Par. 7. The aforesaid representations, which respondents caused 
to be made, as aforesaid, have a tendency and capacity to mislead — 
and deceive prospective purchasers and purchasers of warfare prod- 
ucts, for export and in foreign commerce, into the false and erro- 
neous belief that said representations are true, and into the considera- 
tion and purchase of respondents’ products in reliance upon such 
belief. The aforesaid representations and practices, including repre- 
sentations and practices which are contrary to the aforesaid estab- 
lished policies and regulations of the War Department of the 
Government of the United States, further have a tendency and 
capacity to induce the consideration and purchase of respondents’ 
products and to divert export trade and foreign commerce in warfare 
products to respondents from their competitors in such trade and 
commerce, 

CONCLUSION 


The aforesaid representations and practices of respondents have 
been, and are, to the prejudice of the public and of respondents’ 
competitors in export trade and foreign commerce and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act as extended by 
section 4 of an act of Congress, approved April 10, 1918, entitled 
“An Act to promote export trade, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents, and a stipulation as to the facts entered into between 
respondents herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
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evidence of other intervening procedure, the Commission may issue 
and serve upon the respondents herein findings as to the facts and. 
conclusion based thereon and an order disposing of the proceedings, 
and the Commission having made its findings as to the facts and 
conclusion that respondents have violated the provisions of the 
Federal Trade Commission Act as extended by Act of Congress ap- 
proved April 10, 1918, entitled “An Act to promote export trade, and 
for other purposes.” 

It is ordered, That respondents and each of them, Lake Erie 
Chemical Co. and U. S. Ordnance Engineers, Inc., their officers, 
agents, employees, and representatives, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of warfare chemicals, ordnance, munitions, and 
kindred products in foreign commerce and export trade, do. forth- 
with cease and desist from: 

1. Representing that respondents, or either of them, or any of 
their officers, agents, or employees, directly or indirectly, have had, 
or have, any official, semiofficial, or close relationship with any de- 
partment or subdivision of the Government of the United States, 
which affords respondents, or either of them, access to, or use of, 
all information in the possession of such department or subdivision 
relating to warfare products, or to experimental or development work 
connected therewith. 

2. Representing that respondents, or either of them, or any of 
their officers, agents, or employees, directly or indirectly, have had, 
or have, access to, or use of, any information in the possession of 
any department or subdivision of the Government of the United 
States relating to any warfare product, or to any experimental or 
development work connected therewith, when such is not the fact. 

3. Representing that all, or any, of respondents’ products are 
“standard” products of the United States Army, Ordnance, or 
Chemical Warfare Service, or are used by said Government, or are 
identical, or nearly identical, with warfare products used by said 
Government, when such is not the fact. 

4. Representing or referring to any individual, or officer of the 
United States Army, directly or indirectly in the employ of either 
of respondents, by way of reference to any official military title which 
such individual or officer presently holds by-virtue of any existing 
oflicership in, or official connection with, any military subdivision or 
department of the Government of the United States. 

5. Employing the use of any photograph of an officer of the United 
States Army in the official military dress or uniform of an officer 
of the United States Army. 


> 
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6. Employing the use of any test report on any warfare product 
by any department or subdivision of the Government of the United 
States, which has been or is issued or supplied by such department 
or subdivision subject to prohibition or restriction against the use of 
such test report for advertising or sales promotion purposes; or 

7. Representing respondent U. S. Ordnance Engineers, Inc., as 
successor in business to Lake Erie Chemical Co., when such is not the 
fact. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MatTrer oF 


ORVILLE J. BOND, TRADING AS ZEPHYR RADIO COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3294. Complaint, Jan. 4, 1938—Decision, June 14, 1939 


Where an individual respectively engaged, under different trade names, in sale 
of radio parts to wholesalers, and in sale of radio sets, purchased from manu- 
facturers thereof, to service men or hardware dealers, and, as thus engaged 
in selling to purchasers in other States, in substantial competition with those 
engaged in sale and distribution of similar sets through the medium of mail 
orders among the various States and in the District of Columbia; in adver- — 
tising his said sets through direct mail, from lists of prospects, in periodicals 
and in a semimonthly newspaper— 

Represented that his five-tube, $6.95 set would get politics, news, music, market 
and weather reports on a “new Zephyr world-wide, all electric, battery, or 
auto radio” with all latest improvements, etc., facts being his said Zephyr 
set, complete with all working parts and aerial designed as local receiver 
primarily for reception in a radius of not over 100 miles, was not capable of, — 
picking up signals from the major continents of the world, or even from 
remote places on this continent, and would not, as understood from term, 
give “world-wide reception ;” 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into belief that such representation was true, and with result, 
as direct consequence of such mistaken and erroneous belief thus induced, of 
causing consuming public to purchase substantial volume of said sets, and of 
diverting trade unfairly from those engaged in sale of like and similar prod- 
ucts and intended for like and similar purposes, and who truthfully advertise 
the same; to the substantial injury of competition in commerce: 

Held, That such act and practice, as above set forth, were to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Edward J. Hornibrook, trial examiner. 
Mr. Carrel F. Rhodes and Mr. Merle P. Lyon for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
: Rei: 

ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Frade Commission, having reason to believe that Orville J. Bond, 
individually and trading as Zephyr Radio Co., hereinafter referred 
to as respondent, has fon for more than 2 years last past, and is, | 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
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jceeding by it in respect thereto would be in the public interest, hereby 
tissues its complaint, stating its charges in that respect as follows: 

) Paracrapn 1. Respondent, Orville J. Bond, now is, and at all times 
ifor more than 2 years last past has been, doing business under the 
jtrade name Zephyr Radio Co., with his office and principal place of 
business located at 13139 Hamilton Avenue, Detroit, Mich. 

_ Par. 2. Orville J. Bond, operating under the trade name Zephyr 
»Radio Co., is now and for more than 2 years last past has been en- 
sgaged among other things, im the sale and distribution of radio re- 
‘ceiving sets, radio parts, and like products, to the purchasing public 
fand to dealers for resale located in the various States of the United 
States other than the State of Michigan or the State of origin of the 
‘shipment and in the District of Columbia. 

) There is now, and has been for more than 2 years last past, a course 
/of trade and commerce by said respondent in the aforesaid radio 
jreceiving sets, radio parts, and like products between and among the 
‘various States of the United States. Respondent causes said prod- 
ucts, when sold, to be transported from his place of business in 
‘Detroit, Mich., into and through States of the United States other 
than the State of Michigan to the purchasing public and to merchant 
fvendees thereof at their respective points of location. 

In the course and conduct of his said business, respondent is now, 
jand has been for more than 2 years last past, in substantial competi- 
ition with corporations, partnerships, and individuals engaged in the 
manufacture, sale, and distribution of radio receiving sets, radio 
parts, and similar products, in like commerce between and among the 
fvarious States of the United States and in the District of Columbia. 
Par. 3. In the course and conduct of his said business as described 
in paragraphs 1 and 2 hereof, respondent for the purpose of inducing 
ithe purchase of the said products so offered for sale by him, has cir- 
culated and distributed to retail dealers and to the purchasing public 
jthroughout the United States by mail and otherwise, in newspapers 
jand magazines, folders, pamphlets, circulars, letters, and other liter- 
ature, and by broadcasts over radio stations with sufficient power to 
convey the programs emanating therefrom into the various States of 
the United States, advertisements of the products sold by him. In 
many of said advertisements, respondent has caused pictorial repre- 
sentations of radio sets to be prominently and conspicuously displayed, 
ogether with statements describing said radio receiving sets and 
products and their reception and uses. Among such representations 
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and statements used by respondent with pictorial representations of 
a radio set, are the following: 

5 tube $6.95. Get politics, news, music, market and weather reports on a new 
Zephyr world-wide all-electric battery or auto radio. All latest improvements— 
Money Back Guaranty. 

Zephyr All Wave Aerial—builds up weak signals. 

The aforesaid statements and representations, together with other 
similar statements and representations ‘not here set-out in full, serve 
as representations on the part of respondent that said radio sets are sold 
to retail dealers and the purchasing public for $6.95 complete with all 
necessary working parts including among other parts cabinet, complete 
working chassis, five live working tubes properly installed therein and 


sufficient aerial for satisfactory, world-wide reception, that the said — 


price of $6.95 is the price at which said radio receiving sets are sold and 
delivered to the purchasers thereof complete with all necessary working 
parts for satisfactory reception; that the said sets when installed are 
capable of receiving and will receive broadcast programs from all 
parts of the world satisfactorily and that the “Zephyr All Wave 
Aerial” builds up and strengthens weak signals. 

Par. 4. In truth and in fact, the aforesaid radio receiving sets 
are not sold and delivered to retail dealers and the purchasing public 
complete with all necessary working parts for $6.95. Said radio 


receiving sets do not have the capacity to receive broadcasts of radio — 


programs from all parts of the world free from static or other inter- 
ferences at all times under normal conditions. Said radio receiving 
sets are not equipped with all of the necessary working parts for the 
clear and uninterrupted reception of world-wide radio ‘broadcasts. 
At the price of $6.95, said radio receiving sets are not equipped with 
five live working tubes. Said radio receiving sets are not equipped 
with sufficient aerial for world-wide reception. Said aerial does not 
build up and strengthen weak signals. 

Par. 5. The said representations of said respondent aforesaid are 
false and misleading and have had and do have the tendency and 
capacity to mislead and deceive a substantial number of radio dealers 
and members of the purchasing public into the mistaken and erro- 
neous belief that the respondent’s said radio receiving sets so repre- 
sented to sell at $6.95 are fully equipped with all of the said necessary 
working parts and are capable of receiving satisfactorily radio 
broadcasts from all over the world, and that the Zephyr All Wave 
Aerial builds up and strengthens weak signals. The said representa- 
tions of said respondent have had and do have the capacity to induce 
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retail dealers and members of the purchasing public to buy respond- 
ent’s said receiving sets and radio products because of the erroneous 
beliefs engendered by such false and misleading designations and 
representations and to unfairly divert trade to respondent from com- 
petitors who are engaged in the sale of radio receiving sets that are 
fully equipped with tubes, aerial, and all necessary working parts for 
satisfactory reception of world-wide broadcasts and like products 
to those sold by respondent in commerce between and among the 
various States of the United States and the District of Columbia, 
who do not use such false and misleading designations and repre- 
sentations. As a result thereof injury has been done and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 6. The above-alleged acts and practices of respondent are 
all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of 
Congress, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Frnpines as To rHE Facrs, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 4, 1938, issued and served 
its complaint in this proceeding upon respondent Orville J. Bond, 
charging him with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, testi- 
mony, and other evidence in support of the allegations of said 
complaint were introduced by Merle P. Lyon, attorney for the 
Commission, before Edward J. Hornibrook, an examiner of the 
Commission, theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. ‘Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
testimony and other evidence, brief in support of the complaint, 
respondent not having filed brief and having not requested oral 
argument; and the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 
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Paracrarn 1. Respondent, Orville J. Bond, is an individual trad- 
ing under the firm name and style of Zephyr Radio Co. and Bond 
Radio Co., with office and principal place of business located at 13139 
Hamilton Avenue, Highland Park (Detroit), Mich. Respondent, 
under the trade name Bond Radio Co., sells radio parts to whole- 
salers, and under the trade name Zephyr Radio Co. sells radio sets 
bearing the brand name “Zephyr” to dealers, that is to service men 
or hardware dealers. These radio sets are purchased from radio 
manufacturers. 

Par. 2. Respondent causes said radios, when sold, to be transported 
from his place of business in Highland Park (Detroit), Mich., to 
purchasers thereof located in the States of the United States other 
than the State of Michigan. 

Par. 3. Respondent is now, and for more than 1 year last past has 
been, engaged in substantial competition with corporations, partner- 
ships, and other individuals engaged in the sale and distribution of 
similar radio receiving sets through the medium of mail orders be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 4. Respondent, in soliciting the sale of and in selling his radio 
receiving sets and for the purpose of creating a demand therefor, 
now causes, and for more than 1 year last past has caused, advertise- 
ments to be issued, published, and circulated to and among the mem- 
bers of the consuming public of the United States through the 
medium of direct mail from lists of prospects, in magazines, and in 
a semimonthly newspaper. 

Par. 5. Respondent makes, and has made to the general consum- 
ing public, statements with reference to the alleged value and merit 
of said radio receiving set, and some of the statements so made and 
circulated by the respondent are as follows: 


BUY RADIOS WHOLESALE 


5 Tube Set 30 DAYS’ TRIAL! .! 
$6.95 

Get politics, news, music, market and weather reports on a new Zephyr world: 
wide, all electric, battery or auto radio. All latest improvements—Money Back 
Guarantee—1 year Free service. Write for FREE catalog and advertise-user 
plan. Zephyr Radio Company, 13139 Hamilton Avenue, Detroit, Michigan. 


, ov lth: ad ; 
Par. 6. The “Zephyr” radio receiving set advertised to sell at $6.95 
1s a complete radio set with all working parts and aerial designed as 
a local receiver primarily for reception in a radius not over 100 miles 
and will not give world-wide reception; “world-wide reception” as 
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applied to radio means that a radio is capable of picking up signals 
transmitted from the major continents of the world and this radio 
receiving set is not capable of picking up signals from the major 
continents of the world, nor even from remote places on this 
continent. 

Par. 7. The false and misleading claim and representation made by 
the respondent, as aforesaid, by means of advertisement in offering 
for sale and selling the “Zephyr” five-tube set $6.95 is and has been 
calculated to, and has had and now has the tendency and capacity to, — 
mislead and deceive a substantial portion of the purchasing public 
into the belief that such representation is true. 

Par. 8. Respondent, as a direct consequence of such mistaken and 
erroneous belief induced by said advertising and representation, 
causes the consuming public to purchase a substantial volume of said 
five-tube $6.95 “Zephyr” radio receiving sets, with the result that 
trade has been unfairly diverted from corporations, partnerships, and 
other individuals engaged in the sale of like and similar products 
intended to be used for like and similar purposes, who truthfully 
advertise their products. As a result thereof substantial injury has 
been done and is now being done by respondent to competition in 
commerce among and between the various States of the United 
States. 

CONCLUSION 


The aforesaid act and practice of the respondent as set forth in 
the findings as to the facts is to the prejudice of the public and of 
respondent’s competitors and constitutes unfair methods of competi- 
tion in commerce in violation of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before Edward J. 
Hornibrook, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, brief filed herein by Carrel F. Rhodes, counsel 
for the Commission, the respondent not having filed brief, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, Orville J. Bond, his representa- 
tives, agents, and employees, directly or through the name Zephyr 
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Radio Co., or any other trade or corporate name or other device, in 
connection with the offering for sale, sale and distribution of its radio 
receiving sets in commerce, as commerce is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 
Representing that the radio set now known as and sold under the 


name Zephyr Radio Receiving Set for $6.95, or any other radio re- — 


ceiving set similarly constructed, will give world-wide reception, or 
that such a set will receive programs broadcast from all continents. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 


port in writing setting forth in detail the manner and form in which | 


he has complied with this order. 


rr 
dT 


| 


F & F LABORATORIES, INC. 99 


Complaint 


In THe MATTER OF 


F & F LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3727. Complaint, Feb. 28, 1939—Decision, June 14, 1939 


Where a corporation engaged in manufacture, sale, and distribution of its 
“W & F Cough Syrup” and “F & F Lozenges” to wholesale distributors and 
retail dealers in various other States and in the District of Columbia; in 
advertisements which it disseminated and caused to be disseminated through 
newspapers of general circulation among the various States and through 
radio continuities broadcast from stations of extrastate audience— 

Represented, directly and indirectly, that said cough syrup, taken orally, and 
said lozenges, dissolved in the mouth, would ward off and stop and check 
coughs, colds, and sore and irritated conditions of the throat, and that 
each product was a competent and effective remedy for and would cure 
coughs, colds, and sore throats, through such statements, among others, as 
“* %* * ingredients vaporize and spread to the nasal passages, the wind- 
pipe and the upper bronchial tubes, relieving congestion and irritation where 
liquids could never reach,” “* * * see for yourself how this amazing 
liquid cough medicine acts to relieve coughs due to colds, even in cases 
where ordinary remedies don’t get results,” ete, “* * * works on a 
unique principle called Syn-Er-Gism,” etc., and “Why not try the cough 
syrup that thousands are switching to,” ete., facts being neither product 
was a cure or remedy for coughs, colds, and throat irritations, nor com- 
petent treatment therefor, and had no therapeutie value other than to give 
temporary palliative relief from throat irritations and simple colds ; 

With effect of misleading and deceiving portion of purchasing public intv 
mistaken and erroneous belief that its said products possessed properties 
and effectiveness represented for them, and that they constituted effective 
remedy or cure for coughs, colds, and irritated conditions of the throat, 
and into purchase of quantities of said products, and of thereby diverting 
unfairly trade to it from competitors engaged in sale and distribution in 
commerce among the various States and in the District of Columbia of 
preparations for use in treatment of aforesaid ailments, diseases, and con: 
ditions for which it recommended its said products: 

Held, That such practices, as above set forth, were all to the prejudice and 
injury of the public and competitors and constituted unfair methods of 
competition and unfair and deceptive acts and practices. 


Mr. Carrel F. Rhodes for the Commission, 
Mayer, Altheimer & Kabaker, of Chicago, I11., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that F & F Laboratories, 
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Inc., hereinafter referred to as respondent, has violated the provisions 
of said act and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent, F & F Laboratories, Inc., 1s a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Nebraska with its offices and principal place 
of business located at 3501 West Forty-eighth Place, Chicago, Ill. 

Par. 2. Respondent, F & F Laboratories, Inc., has been for more 
than 1 year last past and is now engaged in the business of manufac- 
turing or compounding, advertising, selling, and distributing prep- 
arations known and designated as F & F Lozenges and F & F Cough 
Syrup for the treatment of coughs, colds, and irritated or sore throat. 
Said respondent now causes and for more than 1 year last past has 
caused its said products to be sold to dealers and the purchasing pub- 
lic through various advertising means. Respondent has caused the 
same when sold to be transported from its principal place of business 
in Chicago, Lll., to purchasers thereof located at points in the various 
States of the United States other than the aforesaid State of Illinois 
and in the District of Columbia. 

There is now, and has been for more than 1 year last past, a course 
of trade in said products, F & F Cough Lozenges and F & F Cough 
Syrup so sold and distributed by. respondent in commerce between 
and among the various States of the United States and in the District 
of Columbia. | 

In the course and conduct of its said business, respondent is now 
and has been in competition with other corporations ‘and with 
partnerships, firms, and individuals likewise engaged in the sale and 
distribution of similar products and preparations intended for use 
for the same purposes for which respondent’s said F & F Cough 
Lozenges and F & F Cough Syrup is offered for sale and sold in com- 
merce among and between the various States of the United States 
and the District of Columbia. obits 

Among said competitors are many who do not misrepresent the 
nature and character, quality, and effectiveness of their respective 
products and preparations. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said products by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed and written matter, all of which are dis- 
seminated in commerce between and among the various States of the 
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United States; and by continuities broadcast from radio stations 
which have sufficient power to and do convey the programs emanating 
therefrom to listeners located in various States of the United States 
other than the States in which said broadcasts originate, and by other 
means in commerce as commerce is defined in the Federal Trade Com- 
mission Act, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said products; and 
has disseminated and is now disseminating and has caused and is now 
causing the dissemination of false advertisements concerning its said 
products by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of its said prod- 
ucts In commerce as commerce is defined in the Federal Trade Com- 
mission Act. Among and typical of the false statements and 
representations contained in said advertisements disseminated and 
caused to be disseminated as aforesaid are the following: 


F & F gets rid of coughs quick. 

Protects children from coughs. 

Knocks colds ¢old. 

These cough lozenges were made to give you effective and fast relief. 

Each F & F Lozenge gives you a fifteen minute medicated treatment. Better 
head off that cough before it gets started. 

F & F Syrup and Lozenges give you a complete treatment. 

I was always bothered by bronchial trouble and F & F certainly gave me 
relief. 

Each Lozenge gives you a 15 minute medicated treatment that checks coughs 
and gives quick relief. 

Take F & F Cough Lozenges the minute you feel a dryness of the throat. 
Head off a cough before it gets started. Hach F & F Cough Lozenge gives you 
a 15 minute medicated treatment with real lasting relief. 

Thousands have already switched to these really medicated lozenges and find 
that they are better than a gargle for relieving a raw throat. 

Also, certain F & F ingredients vaporize and spread to the nasal passages, 
the windpipe and the upper bronchial tubes, relieving congestion and irritation 
where liquids could never reach. 

And for a raw throat, a great many folks say that F & F is much more 
effective than a gargle. Now—here’s the reason. Each F and F Lozenge 
gives the throat a 15-minute treatment because it is especially made to dis- 
solve slowly. A gargle, on the other hand, lasts only a few seconds. 

We want you to try F and F Cough Syrup to see for yourself how this 
amazing liquid cough medicine acts to relieve coughs due to colds, even in 
cases where ordinary remedies don’t get results. You see, F and F acts on the 
principle of Syn-Er-Gism. 

You see, F and F Cough Syrup works on a unique principle ealled Syn-Er- 
Gism. It means the cooperation of a number of ingredients, each one doing a 
different thing, when several different things must be done to bring prompt 


relief. 
Other F and F ingredients moisten the throat, thus helping to loosen phlegm 


and break up the cough. 
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Why not try the cough syrup that thousands are switching to this winter for 
sure, safe, comforting and fast relief from coughs due to colds. 
There’s nothing like F and F Cough Syrup for bringing fast and safe relief 


for coughs due to-colds. i Be 
Use F and F Cough Syrup at the first sign of an irritated throat and check 


a cough before it gets started—out of control. 

F and F Cough Syrup is based on the Syn-Er-Gistic principle. This means 
that it consists of a number of highly effective ingredients earefully selected to 
work together, and thus bring quicker and better results than the same 
ingredients if taken individually. 

Through the aforesaid statements and representations and others 
of similar import and meaning not herein set-out, all of which pur- 
port to be descriptive of respondent’s said products and their effec- 
tiveness in use, the respondent imports and implies that said prod- 
ucts, F & F Cough Lozenges, which are to be dissolved in the mouth, 
and F & F Cough Syrup, which is to be taken orally, will ward off, 
arrest, prevent, stop, relieve, and check coughs and colds and sore 
and irritated conditions of the throat and that each of said products 
is a competent and effective treatment for and will cure coughs, colds, 
and sore throats. 

Par. 4. The representations, implications, and advertisements so 
used and disseminated by the respondent im connection with the sale 
and distribution of said products in said commerce as aforésaid, are 
false, misleading, and deceptive. In truth and in fact neither of said 
products, when used as directed by the respondents, will ward off, 
arrest, prevent, stop, relieve, or check the ailment or condition com- 
monly referred to as a cold, coughs, and sore and irritated throats. 
Neither of said products, when used alone or in connection with the 
other, is a competent and effective treatment for, nor will it cure, a 
cough, a cold, or a sore and irritated throat. 

The use of said products in the treatment of colds, irritated throats, 
and similar ailments and conditions will not do more than afford, 
in some instances, slight temporary symptomatic relief, such as re- 
lieving coughs and minor throat irritations in the early stages of a 
cold. Such use will not permanently and effectively cure or relieve 
coughs and sore throats due to pulmonary, bronchial, laryngeal, 
tracheal, or pharyngeal disturbances which have a cough and sore 
throat as one of the symptoms thereof. 

Respondent’s claims as to the therapeutic value and efficacy of 
said preparations are grossly exaggerated, false, and deceptive and 
greatly exceed any claims as to the therapeutic value and efficacy of 
said preparations which might truthfully be made. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading representations, implications, and advertisements dis- 
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seminated as aforesaid with respect to said: products has had and 


now has the capacity and tendency to and does mislead and deceive a 


substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false representations, implications, and ad- 
vertisements are true and that respondent’s products possess the 
properties claimed and represented and will accomplish the results 
indicated and cause a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substan- 
tial quantities of respondent’s said products. 

As a result, trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the effec- 
tiveness in use of their respective products and preparations as 
described in paragraph 2. In consequence thereof, injury has been 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia, to the injury of its competitors and to the 
injury of the public. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FrnprNes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of February 1939, 
issued and served its complaint in this proceeding upon said re- 
spondent, F & F Laboratories, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. On April 28, 1939, the respondent filed 
its answer in this proceeding. Thereafter a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by respondent and W. T. Kelley, chief counsel 
for the Federal Trade Commission subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, answer, 
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and stipulation, said stipulation having been approved, accepted, and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public makes its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, F & F Laboratories, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois and maintains its offices and prin- 
cipal place of business at 3501 West Forty-eighth Place, Chicago, Ill. 

Par. 2. Respondent, F & F Laboratories, Inc., a corporation, has 
been for more than 1 year last past and is now engaged in the manu- 


facture, sale, and distribution of cough syrup and lozenges, which ~ 


preparations are known as F & F Cough Syrup and F & F Lozenges 
and are designated for the treatment of coughs, colds, and irritated 
or sore throat. Respondent has caused and now causes the said 
cough syrup and lozenges and like products, when sold, to be shipped 
and transported from its place of business in the city of Chicago 
in the State of Illinois to wholesale distributors and retail dealers 
located in various States of the United States other than the State 
of Illinois and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, the 
said respondent was at all times hereinafter referred to in compe- 
tition with other corporations and with partnerships, firms, and in- 
dividuals likewise engaged in the manufacture and sale of cough 
syrups, lozenges, and like products in commerce among and. between 
the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its said business as herein- 
above described, respondent, F & F Laboratories, Inc., has dissemi- 
nated and has caused to be disseminated, advertisements concerning 
its products, in newspapers having a general circulation among and 
between the various States of the United States and by radio con- 
tinuities broadcast from radio stations which have sufficient power to, 
and do, convey programs emanating therefrom to listeners located 
in various States of the United States other than the State in which 
said broadcasts originate, in which the following statements, claims 
and representations were made to induce the purchase of its said 
products: 


F & F gets rid of coughs quick. 
Protects children from coughs. 
Knocks colds cold. 
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These cough lozenges were made to give you effective and fast relief. 

F & F Syrup and Lozenges give you a complete treatment. 

I was always bothered by bronchial trouble and F & F certainly gave me 
relief. 

Each Lozenge gives you a 15 minute medicated treatment that checks coughs 
and gives quick relief. 

Head off a cough before it gets started. Each F & F Cough Lozenge gives 
you a 15 minute medicated treatment with real lasting relief. 

Thousands have already switched to these really medicated lozenges and 
find that they are better than a gargle for relieving a raw throat. 

Also, certain F & F ingredients vaporize and spread to the nasal passages, the 
windpipe and the upper bronchial tubes, relieving congestion and irritation where 
liquids could never reach. 

We want you to try F and F Cough Syrup to see for yourself how this amazing 
liquid cough medicine acts to relieve coughs due to colds, even in cases where 
ordinary remedies don’t get results. You see, F and F acts on the principle of 
Syn-Er-Gism. 

You see, F and F Cough Syrup works on a unique principle called Syn-Er-Gism. 
It means the cooperation of a number of ingredients, each one doing a different 
thing, when several different things must be done to bring prompt relief, 

Other F and F ingredients moisten the throat, thus helping to loosen phlegm 
and break up the cough. 

Why not try the cough syrup that thousands are switching to this winter for 
sure, safe, comforting and fast relief from coughs due to colds. 

There’s nothing like F and F Cough Syrup for bringing fast and safe relief for 
coughs due to colds. 

Use F and F Cough Syrup at the first sign of an irritated throat and check a 
cough before it gets started—out of control. 

F and F Cough syrup is based on the Syn-Er-Gistic principle. This means that 
it consists of a number of highly effective ingredients carefully selected to work 
together, and thus bring quicker and better results than the same ingredients if 


taken individually. 

Par. 5. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondent’s products and their effectiveness in use, 
respondent has represented and does now represent directly and in- 
directly that said products, F & F Cough Syrup, when taken orally, and 
F & F Lozenges, when dissolved in the mouth, will ward off, arrest, pre- 
yent, stop, and check coughs, colds, and sore and irritated conditions 
of the throat, and that each of said products is a competent and effec- 
tive remedy for and will cure coughs, colds, and sore throats. 

Par. 6. The Commission further finds that the representations, im- 
plifications, and advertisements so used and designated by the respond- 
ent in connection with the sale and distribution of said products in 
said commerce as aforesaid are false and misleading and constitute 
false advertising. In truth and in fact neither of said products is a 
cure or remedy for coughs, colds, and throat irritations nor a com- 
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petent treatment therefor and have no therapeutic value other than to 
give temporary palliative relief from the symptoms of throat irrita- 
tions and simple colds. 
Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading representations, implications, and advertisements with 


respect to said products disseminated as aforesaid, has had and now , 


has the capacity and tendency to and does mislead and deceive a por- 
tion of the purchasing public into the mistaken and erroneous beliefs 


that respondent’s said products possess the properties and effectiveness _ 


represented for them and that they are an effective remedy or. cure for 
coughs, colds, and irritated conditions of the throat and that each of 
the said products is a competent and effective treatment for coughs, 
colds, and sore throats; and into the purchase of quantities of respond- 
ent’s said products, F & F Cough Syrup and F & F Lozenges. As a 
consequence trade has been unfairly diverted to the respondent from 
its competitors who are engaged in the sale and distribution in com- 
merce between and among the various States of the United States and 
in the District of Columbia of preparations for use in the treatment 
of the aforesaid ailments, diseases, and conditions for which re- 
spondent recommends its products. 


CONCLUSION 


The practices of the respondent, F & F Laboratories, Inc., as set 
forth in the foregoing findings as to the facts, are all to the prejudice 
and injury of the public and of respondent’s competitors and consti- 


tute unfair methods of competition in commerce and unfair and de-— 


ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts oi 


conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. . 
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It ts ordered, That the respondent, F & F Laboratories, Inc., a 
corporation, its officers, representatives, agents, and employees directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of medicinal preparations de- 
signed for the treatment of coughs, colds, and irritated or sore throat 
in commerce as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Representing that respondent’s preparations now designated as 
F & F Cough Syrup and F & F Lozenges, or any other preparations 
composed of substantially similar ingredients or possessing substan- 
tially similar therapeutic properties, whether sold under those names 
or any other names, are a cure or remedy for coughs, colds, or throat 
irritations, or constitute a competent treatment therefor. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MatTrTer OF 


J. H. TIGERMAN, DOING BUSINESS AS EVER-KEEN DRY 
SHAVER COMPANY AND ROYCE DRY SHAVER 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


- Docket 3757. Complaint, Apr. 12, 1939—Decision, June 14, 1939 


Where an individual engaged in assembling, and in selling and distributing 
electric razors to dealers in various States and in the District of Columbia— 

(a) Furnished various devices and plans of merchandising which involved 
operation of games of chance, gift enterprises, or lottery schemes for dis- 
tribution of said merchandise to ultimate consumers wholly by lot or 
chance, and under which he distributed to purchasing public certain litera- 
ture and instructions, including push cards, order blanks, pamphlets illus- 
trating his products, and circulars explaining his plan of selling the same 
and allotting premiums or prizes under such plan, by which person 
selecting from long list of feminine names that corresponding with name 
concealed under card’s large master seal, was awarded electric dry shaver 
being thus disposed of, and amount, if any, paid for chance by customers 
was contingent upon particular number pushed by chance, in accordance 
with cards’ explanatory legends, and solicitor or operator of card was 
likewise thus compensated, and customer-purchaser of said individual was 
compensated by difference between aggregate receipts from each card and 
cost to him of two shavers involved in operation thereof; and 

Supplied thereby to and placed in hands of others means of conducting lotteries 
in the sale of his merchandise, in accordance with aforesaid or similar 
sales plans involving game of chance or sale of a chance to procure an 
article of merchandise at a price much less than normal retail price thereof, 
or without cost, and under which articles of merchandise involved were 
distributed to purchasing public wholly by lot or chance, contrary to an 
established public policy of the Government of the United States, and in 
violation of the criminal laws, and in competition with many who are 
unwilling to adopt and use said or any method involving game of chance 
or sale of a chance to win something by chance, or any other method 
contrary to public policy, and refrain therefrom; 

With the result that many persons were attracted by said sales plan or method 
employed by said individual in sale and distribution of his merchandise 
and element of chance involved therein, and were thereby induced to buy 
and sell such merchandise in preference to that offered and sold by said 
competitors who do not use same or equivalent method, and with effect, 
because of said game of chance, of unfairly diverting substantial trade to 
said individual from his competitors aforesaid who do not use such or 
equivalent method; and 

(b) Represented, in advertising disseminated through periodicals of general 
circulation and through circulars and other printed matter, that his said 
products were equal in value to a $15 electric dry shaver and would give 
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performance equal to that of such a device, through such statements, among: 
others, as “* * * a genuine $15 dry shaver in type and actual value,” 
“*  * * has all the features of $15 devices—and many others besides,” 
and “Acclaimed as the best dry shaver on the market regardless of price,” 
facts being products in question were of inferior grade and workmanship, 
last only a very short period of time, and will not accomplish the results 
as Satisfactorily as a higher grade mechanism sold at a higher price; 

(c) Represented, in his advertising disseminated as aforesaid, that his prod-- 
ucts were sold on a 10-day trial or money-back basis, and that one of his. 
said shavers thus sold was guaranteed for 1 year and another for 5 years 
against mechanical defects, facts being he did not sell his said product on 
such a basis, but failed and refused to make any refund to purchasers, 
and did not guarantee products referred to for periods alleged, but re- 
fused to make repairs unless cost thereof was paid by purchaser; and 

(d) Represented that the possible and average earnings of agents and sales- 
men in the ordinary course of business was from $50 to $100 a week, and 
that certain of his salesmen were earning average profits of from $300 to 
$500 a month and more in the ordinary course of business, through such 
statements, among others, as “Make up to $100 a week introducing this 
new low priced precision built electric dry shaver,” and “If you are. 
making less than $300 a month, drop whatever you are doing and get in 
on this sensational, new money making proposition,’ facts being possible 
and average earnings of salesmen and agents were not $50 to $100 a 
week, said sums were not true representation of average net earnings or 
profits consistently made by his active full-time agents or salesmen in 
ordinary course of business and under normal conditions and circum- 
stances, they earned only a fraction of the amount represented, and none. 
of them earned $300 to $500 a month, and said sums were never consist- 
ently earned by any agent or salesman in ordinary course of business and 
under normal conditions and circumstances ; 

With effect of misleading substantial portion of purchasing public into 
erroneous belief that such statements and representations were true, and 
into purchase of substantial quantities of his products by reason of such 
belief, and of thereby unfairly diverting, through such statements and 
representations, trade to himself from many competitor-dealers in like and 
Similar products engaged in commerce among the various States and in 
the District of Columbia, and who do not make such false, deceptive and 
misleading statements and representations concerning their products and 
their methods of doing business: 

Held, That such acts and practices, as above set forth, were all to the preju- 
dice and injury of the public and competitors and eonstituted unfair 
methods of competition and unfair and deceptive aets and practices in 
commerce. 


Mr. B. G. Wilson for the Commission. 


CoMPLAINtT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J. H. Tigerman, 
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individually, and trading as Ever-Keen Dry Shaver Co. and Royce 
Dry Shaver Co., hereafter referred to as respondent, has violated 
the provisions of the said act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrarn 1. The respondent is an individual trading under the 
names of Ever-Keen Dry Shaver Co. and Royce Dry Shaver Co., 
with his principal office and place of business located at 43 East Ohio 
Street, in the city of Chicago, Ill. Respondent is now and for some 
time past has been engaged in the business of assembling electric 
razors and in the sale and distribution thereof to dealers located in 
the various States of the United States and in the District of 
Columbia. Respondent causes and has caused said merchandise, 
when sold, to be shipped or transported from his place of business 
in the State of Illinois into and through other States of the United 
States and the District of Columbia to purchasers thereof at their 
respective points of location. There is now and has been for some 
time last past a course of trade by said respondent in such merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of his business, respondent is in competition with other individuals 
and with partnerships and corporations engaged in the sale and dis- 
tribution of like and similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent in soliciting the sale of and selling 
and distributing his merchandise in said commerce, furnishes and 
has furnished various devices and plans of merchandising which in- 
volve the operation of games of chance, gift enterprises, or lottery 
schemes by which said merchandise is distributed to the ultimate 
consumers thereof wholly by lot or chance. The method and sales 
plan adopted and used by respondent was and is substantially as 
follows: 

é Respondent distributes and has distributed to the purchasing pub- 
lic in said commerce certain literature and instructions including, 
among other things, push cards, order blanks, pamphlets containing 
illustrations of his said products, and circulars explaining respond- 
ent’s plan of selling merchandise and of allotting extra premiums or 
prizes to the operators of said push cards. One of respondent’s push 
cards bears 81 names with ruled columns on the reverse side thereof 
for recording the name of the customer opposite the feminine name 
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selected. Said push card has 81 small partially perforated disks 
marked “push,” below each of which is printed one of the feminine 
names printed alphabetically on the reverse side of the card. Con- 
cealed within each disk is a number which is disclosed when the disk 
is pushed or separated from the card. The push card also has a large 
master seal, concealed within which is one of the feminine names ap- 
pearing on the reverse side of the said push card. The push card 
bears printed legends or instructions as follows: 


NAME UNDER SEAL 


RECEIVES A 
$15 

VALUE 

ELECTRIC 

DRY 
SHAVER 
Numbers 1 to 16 Do not remove 
FREE seal until 
All Numbers Over 16 entire card 
Pay Only 15 Cents. is sold. 
NO HIGHER 


Respondent furnishes and has furnished his representatives with ad- 
ditional printed instructions or suggestions for using said push card, 
which are as follows: 


PLAN NO. 3 
SALES CARD PLAN 


Here is a plan that brings big profits without selling. It is the sales card 
method. You actually give away Ever-Keen Electric Shavers. You distribute 
sales cards to friends, neighbors and others. They in turn present their cards 
to their friends who “take selections” paying the small sums of 1¢ to 15¢ for 
an opportunity to own an Ever-Keen Dry Shaver. The person selecting the 
name corresponding with the one appearing under the seal on the card receives 
an Evyer-Keen Dry Shaver. Each one of your solicitors collects a total of $10.00 
from his sales card which he turns over to you. You give him 2 Hver-Keen 
Dry Shavers 1 for himself and for the person who selected the name cor- 
responding with the one appearing under the seal. Two Ever-Keen Dry 
Shavers cost you as little as $5.50—so you can make as much as $4.50 on every 
sales card. Think of the big profits that can come from operating a dozen to 
two dozen cards at one time, 


Sales of respondent’s products by means of said push card are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
im accordance with the above legends. The said articles of merchan- 
dise are thus distributed to the purchasing public wholly by lot or 
chance. Respondent furnishes and has furnished various push cards 
accompanied by a set of order blanks, instructions, and other printed 
matter for use in the sale and distribution of his merchandise by 
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means of a game of chance, gift enterprise, or lottery scheme. Such 
push cards are similar to the push cards hereinabove described and 
vary only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, said push cards use, and have used, the same In purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others a means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said method in the sale of his merchandise 
and the sale of such merchandise by and through the use thereof and 
by the aid of said method is a practice of the sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner alleged involves a game of chance or the sale of a chance to 
procure an article of merchandise at a price much less than the normal 
retail price thereof or without cost. Many persons, firms, and corpo- 
rations who sell and distribute merchandise in competition with the re- 
spondent as above alleged are unwilling to adopt and use said method 
or any method involving a game of chance or the sale of a chance to 
win something by chance or any other method that is contrary to 
public policy, and such competitors refrain therefrom. Many per- 
sons are attracted by said sales plan or method employed by respond- 
ent in the sale and distribution of his merchandise and the element 
of chance involved therein and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respond- 
ent, because of said game of chance, has a tendency and capacity to, 
and does, unfairly divert substantial trade to the respondent from 
his said competitors who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of his business, respondent has 
disseminated and does now disseminate false and misleading represen- 
tations with reference to his electric razors designated as “New Royce 
Dry Shaver” and “Ever-Keen Electric Dry Shaver” by means of 
advertising copy inserted in magazines and periodicals having a 
general circulation and by circulars and by other printed matter, 
which representations purport to be descriptive of said products and 
the effectiveness of their use. By means of this advertising dis- 
seminated as aforesaid the respondent represents that said products 
are equal in value to a $15 electric dry shaver and will give per- 
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formance equal to that of a $15 device. Typical of such represeuta- 
tions are the following: 

It has everything claimed for any other dry shaver—and more. It is closer 
cutting, self-starting—a genuine $15 dry shaver in type and actual value. 

The Royce Dry Shaver has all the features of $15 devices—and many. others 
besides. 

Acclaimed as the best dry shaver on the market regardless of price. 

We build a dry shaver that will do everything a $15 shaver will do and do 
it much better than many higher priced shavers. 

In truth and in fact respondent’s products designated as New 
Royce Dry Shaver and Ever-Keen Electric Dry Shaver are not equal 
in value and will not give the performance of a $15 electric dry 
shaver. Instead these products are of inferior grade and workman- 
ship and last only a very short period of time. They will not accom- 
plish the results as satisfactorily as a higher-grade mechanism sold 
at a higher price. 

Par. 6. In his advertising disseminated as aforesaid respondent 
represents that his products are sold on a “10 day trial or money- 
back basis” and that the New Royce Dry Shaver is guaranteed for 
1 year and that the Ever-Keen Electric Dry Shaver is guaranteed 
for 5 years against mechanical defects. 

In truth and in fact the respondent does not sell said products 
on a 10-day-trial basis but instead fails and refuses to make any 
refund to purchasers. Furthermore, the respondent does not guar- 
antee said products for the periods alleged but instead refuses to 
make repairs unless the cost thereof is paid by the purchaser. 

Par. 7. For the purpose of inducing salesmen and agents to sell 
his products, respondent represents that the possible and average 
earnings of agents and salesmen in the ordinary course of business 
is from $50 to $100 per week and that certain of his salesmen are 
earning average profits of from $300 to $500 per month and more in 
the ordinary course of business. Typical of these representations 
are the following: 

Make up to $100 a week introducing this new low priced precision built 


electric dry shaver. 

If you are making less than $300 a month, drop whatever you are doing and 
get in on this sensational, new money making proposition. 

Profits up to $5—$10—even $25 in a day are possible. 

If $50, $60 or $75 a week sound good to you, don’t delay. 

The same proposition is paying others up to $300, $400, $500 and more every 
month in all sections of the country. 


Tn truth and in fact the possible and average earnings of salesmen 
and agents are not $50 to $100 a week and said sums are not a true 
representation of the average net earnings or profits consistently 
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made by respondent’s active full-time agents or salesmen in the or- 
dinary course of business and under normal conditions and circum- 
stances. In fact such agents and salesmen earn only a fraction of 
the amount represented. Furthermore, none of the respondents 
salesmen have earned or now earn $300 to $500 per month, and said 
sums so represented have never been consistently earned by any agent 
or salesman in the ordinary course of business and under normal 
conditions and circumstances. 

Par. 8. The use by respondent of the false, deceptive, and mislead- 
ing statements and representations above referred to have had, and 
now have, the capacity and tendency to mislead and deceive and have 
misled a substantial portion of, the purchasing public into the erron- 
eous belief that such statements and representations are true and 
to purchase substantial quantities of respondent’s products as a re- 
sult of such erroneous belief. There are among said competitors 
of respondent many dealers in like and similar products who do not 
make such false, deceptive, and misleading statements and represen- 
tations concerning their products and their method of doing business. 
By the aforesaid statements and representations by respondent trade 
is unfairly diverted to respondent from such competitors, and as a 
result thereof substantial injury is being done, and has been done, by 
respondent to competition in commerce between and among the 
various States of the United States, and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FINDINGS As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 12, 1939, issued and served 
its complaint in this proceeding upon respondent J. H. Tigerman 
individually and trading as Ever-Keen Dry Shaver Co. and Royce 
Dry Shaver Co., charging him with the use of unfair methods of 
competition in commerce, and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On May 15, 
1939, the respondent filed his answer, in which answer he admitted’ 
all the material allegations of fact set forth in said complaint, and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
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the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent is an individual trading under the 
names of Ever-Keen Dry Shaver Co. and Royce Dry Shaver Co., 
with his principal office and place of business located at 43 East 
Ohio Street in the city of Chicago, Ill. Respondent is now and 
for some time past has been engaged in the business of assembling 
electric razors and in the sale and distribution thereof to dealers 
located in the various States of the United States and in the District 
of Columbia. Respondent causes and has caused said merchandise, 
when sold, to be shipped or transported from his place of business 
in the State of Illinois into and through other States of the United 
States and the District of Columbia to purchasers thereof at their 
respective points of location. There is now and has been for some 
time last past a course of trade by said respondent in such merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of his business, respondent is in competition with other individuals 
and with partnerships and corporations engaged in the sale and 
distribution of like and similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business, as. de- 
scribed in paragraph 1 hereof, respondent in soliciting the sale of 
and selling and distributing his merchandise in said commerce, 
furnishes and has furnished various devices and plans of merchan- 
dising which involve the operation of games of chance, gift enter- 
prises, or lottery schemes by which said merchandise is distributed 
to the ultimate consumers thereof wholly by lot or chance. The 
method and sales plan adopted and used by respondent was and is 
substantially as follows: 

Respondent distributes and has distributed to the purchasing public 
in said commerce certain literature and instructions including, among 
other things, push cards, order blanks, pamphlets containing illustra- 
tions of his said products, and circulars explaining respondent’s plan 
of selling merchandise and of allotting extra premiums or prizes to 
the operators of said push cards. One of respondent’s push cards 
bears 81 names with ruled columns on the reverse side thereof for 
recording the name of the customer opposite the feminine name 
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selected. Said push card has 81 small partially perforated disks 
marked “push,” below each of which is printed one of the feminine 
names printed alphabetically on the reverse side of the card. Con- 
‘cealed within each disk is a number which is disclosed when the disk 
is pushed or separated from the card. The push card also has a large 
master seal, concealed within which is one of the feminine: names 
appearing on the reverse side of the said push card. The push card 
bears printed legends or instructions as follows: 


NAMBD UNDER SEAL 


RECEIVES A 
“$15 
VALUE 
Numbers 1 to 16 ELECTRIC Do not remove 
FREE DRY seal until 
All Numbers over 16 SHAVER entire card 
Pay Only 15 Cents. is sold 


NO HIGHER 


Respondent furnishes and has furnished his representatives with 
additional printed instructions or suggestions for using said push 
card, which are as follows: 


PLAN NO. 3 
SALES CARD PLAN 


Here is a plan that brings big profits without selling. It is the sales card 
method. You actually give away Hver-Keen Electric Shavers. You distribute 
sales cards to friends, neighbors and others. They in turn present their cards 
to their friends who “take selections” paying the small sums of 1c to 15c for an 
opportunity to own an Ever-Keen Dry Shaver. The person selecting the name 
‘corresponding with the one appearing under the Seal on the card receives an 
Ever-Keen Dry Shaver. Each one of your solicitors collects a total of $10.00 
trom his sales card which he turns over to you. You give him 2 Ever-Keen 
Dry Shavers 1 for himself and for the person who selected the name corre- 
sponding with the one appearing under the seal. Two Ever-Keen Dry Shavers 
cost you aS little as $5.50—so you can make as much as $4.50 on every sales 
card. Think of the big profits that can come from operating a dozen to two 
‘dozen cards at one time. 


Sales of respondent’s products by means of said push card are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends. The said articles of merchan- 
cise are thus distributed to the purchasing public wholly by lot or 
chance. Respondent furnishes and has furnished various push cards 
accompanied by a set of order blanks, instructions, and other printed 
matter for use in the sale and distribution of his merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. Such 
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push cards are similar to the push cards hereinabove described and 
vary only in detail. . 

Par. 3. The persons to whom respondent. furnishes, and has 
furnished, said push cards use, and have used, the same in purchas- 
ing, selling, and distributing respondent’s merchandise in accordance 
with the aforesaid sales plan. Respondent thus supplies to and places 
in the hands of others a means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plan hereinabove set. 
forth. The use by respondent of said method in the sale of his 
merchandise and the sale of such merchandise by and through the use 
thereof and by the aid of said method is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner alleged involves a game of chance or the sale of a chance to 
procure an article of merchandise at a price much less than the 
normal retail price thereof or without cost. Many persons, firms, 
and corporations who sell and distribute merchandise in competition 
with the respondent as above alleged are unwilling to adopt and use 
said method or any method involving a game of chance or the sale of 
a chance to win something by chance or any other method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of his merchandise and the 
element of chance involved therein and are thereby induced to buy and 
sell respondent’s merchandise in preference to merchandise offered 
for sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by 
respondent, because of said game of chance, has a tendency and 
capacity to, and does, unfairly divert substantial trade to the respond- 
ent from his said competitors who do not use the same or an equiv- 
alent method. 

Par. 5. In the course and conduct of his business, respondent has 
disseminated and does now disseminate false and misleading repre- 
sentations with reference to his electric razors designated as “New 
Royce Dry Shaver” and “Ever-Keen Electric Dry Shaver” by means 
of advertising copy inserted in magazines and periodicals having 
a general circulation and by circulars and by other printed matter, 
which representations purport to be descriptive of said products and 
the effectiveness of their use. By means of this advertising dis- 
seminated as aforesaid the respondent represents that said products 
are equal in value to a $15 electric dry shaver and will give per- 
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formance equal to that of a $15 device. Typical of such representa- 
tions are the following: 
It has everything claimed for any other dry shaver—and more. It is closer 


cutting, self-starting—a genuine $15 dry shaver in type and actual value. 
The Royce Dry Shaver has all the features of $15 devices—and many others 


besides. 

Acclaimed as the best dry shaver on the market regardless of price. 

We build a dry shaver that will do everything a $15 shaver will do and 
do it much better than many higher priced shavers. 

In truth and in fact respondent’s products designated as New 
Royce Dry Shaver and Ever-Keen Electric Dry Shaver are not 
equal in value and will not give the performance of a $15 electric 
dry shaver. Instead these products are of inferior grade and work- 
manship and last only a very short period of time. They will not 
accomplish the results as satisfactorily as a higher-grade mechanism 
sold at a higher price. 

Par. 6. In his advertising disseminated as aforesaid respondent 
represents that his products are sold on a “10 day trial or money- 
back basis” and that the New Royce Dry Shaver is guaranteed for 
1 year and that the Ever-Keen Electric Dry Shaver is guaranteed 
for 5 years against mechanical defects. 

In truth and in fact the respondent does not sell said products 
on a 10-day-trial basis but instead fails and refuses to make any re- 
fund to purchasers. Furthermore, the respondent does not guarantee 
said products for the periods alleged but instead refuses to make 
repairs unless the cost thereof is paid by the purchaser. 

Par. 7. For the purpose of inducing salesmen and agents to sell 
his products, respondent represents that the possible and average 
earnings of agents and salesmen in the ordinary course of business 
is from $50 to $100 per week and that certain of his salesmen are 
earning average profits of from $300 to $500 per month and more 


in the ordinary course of business. Typical of these representations 
are the following: 


Make up to $100 a week introducing this new low priced precision built 
‘electric dry shaver. 

If you are making less than $300 a month, drop whatever you are doing and 
get in on this sensational, new money making proposition. 

Profits up to $5—$10—even $25 in a day are possible. 

If $50, $60 or $75 a week sound good to you, don’t delay. 

The same proposition is paying others up to $300, $400, $500 and more 
every month in all sections of the country. 

In truth and in fact the possible and average earnings of salesmen 
and agents ure not $50 to $100 a week and said sums are not a true 
representation of the average net earnings or profits consistently 
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made by respondent’s active full-time agents or salesmen in the 
ordinary course of business and under normal conditions and cir- 
cumstances. In fact such agents and salesmen earn only a fraction 
of the amount represented. Furthermore, none of the respondent’s 
‘salesmen have earned or now earn $300 to $500 per month, and said 
sums so represented have never been consistently earned by any 
agent or salesman in the ordinary course of business and under 
normal conditions and circumstances. 

Par. 8. The use by respondent of the false, deceptive, and mislead- 
ing statements and representations above referred to have had, and 
now have, the capacity and tendency to mislead and deceive and have 
misled a substantial portion of the purchasing public into the erro- 
neous belief that such statements and representations are true and 
to purchase substantial quantities of respondent’s products as a re- 
sult of such erroneous belief. There are among said competitors of 
respondent many dealers in like and similar products who do not 
make such false, deceptive, and misleading statements and representa- 
tions concerning their products and their method of doing business. 
By the aforesaid statements and representations by respondent trade 
is unfairly diverted to respondent from such competitors who are 
likewise engaged in commerce between and among the various States 
of the United States, and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion, upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the said facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent J. H. Tigerman, individually, 
and trading as Ever-Keen Dry Shaver Co., and as Royce Dry Shaver 
Co., or under any other name or names, his representatives, agents, 
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and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of electric 
razors or any other merchandise im commerce as commerce. is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Supplying to, or placing in the hands of, others push or pull 
cards, punchboards, or other lottery devices, for the purpose of en- 
abling such persons to dispose of, or sell, any merchandise by the use 
thereof. 

2. Mailing, shipping, or transporting to agents, or to distributors or 
to members of the public, push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to sell 
or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use of 
push or pull cards, punchboards, or other lottery devices. 

4. Representing any specified sum of money as possible earnings or 
profits of agents, salesmen, representatives, or distributors for any 
given period of time, which is not a true representation of the average 
net earnings or profits consistently made by respondent’s active full- 
time agents, salesmen, representatives, or distributors in the ordinary 
course of business under normal conditions and circumstances. 

5. Representing any specified sum of money as earnings or profits 
of any specified agent, salesman, representative, or distributor for any 
given period of time, which has not in fact been consistently earned 
net by such agent, salesman, representative, or distributor in the 
ordinary course of business, under normal conditions and circum- 
stances. 

6. Representing that electric razors or any similar products which 
are of inferior grade and workmanship are equal in value to products 
sold at a much higher price, or will give performance equal to such 
higher-priced products. 

7. Representing that respondent’s products are sold on a “trial” 
or “money-back basis,” or on any similar plan unless the respondent 
does in fact make refunds to dissatisfied purchasers. 

8. Representing that respondent’s electric razors or similar products 
are guaranteed for any specified period of time when such is not the 
fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with this order, 
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In THE Marrer OF 


STANDARD BRANDS INCORPORATED AND STANDARD 
BRANDS OF CALIFORNIA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 


Docket 2986. Complaint, Nov. 21, 1936—Decision, June 15, 1939 


DISCRIMINATING IN PRICE—CLAYTON Act, SEC. 2 (a) WHETHER DUE ALLOWANCE 
Onty For DIFFERENCES IN Cost oF MANUFACTURE, SALE OR DELIVERY 
RESULTING FRoM DIFFERING METHODS, Hrc.—Cost ASCERTAINMENT—ESTI- 
MATES—Costs—ITEMS, UNITS, AND ALLOCATIONS. 


In proceeding in which corporation and its subsidiary, engaged on national 
scale in manufacture and sale of bakers’ yeast, chiefly, to some 25,000 
customers, under schedule of price differentials and practices in applica- 
tion thereof, challenged as constituting discrimination in price in viola- 
tion of aforesaid section, offered cost studies, computations and allocations 
based upon lump sum estimates demonstrated by their own tabulations as 
erroneous, distributed results of such error throughout their cost study on 
basis of reassumed correctness of demonstrated errors, applied repeatedly 
such lump sum estimates directly and indirectly throughout their alloca- 
tions of costs, and augmented ‘by difference” partial cost data obtained 
by actual survey in order to adjust final and vital results to coincide with 
lump sum estimates made at outset, resorted to use of such lump sum 
estimates in allocations of all costs, and included in costs allocated to 
bakers’ yeast many items of cost not incurred in manufacture, sale and 
delivery of such product, and many items of cost which should be allo- 
cated equally to each pound of such yeast: Held, (1) That their lump 
sum estimates cannot be made the basis for price differentials; and (2) 
that costs which are not incurred in the manufacture, sale, or delivery 
of a product, and costs which should be allocated equally per unit to the 
product, cannot be made the basis for price differentials; and (3) that 
only such costs may be used to justify a price differential between differ- 
ent purchasers of.a product of like grade and quality as those which 
reflect no more than the savings made in the functions and activities 
which are essential in the manufacture, sale or delivery resulting from 
the differing methods or quantities in which such products are to such 
customers sold or delivered. 


DISCRIMINATING IN PrRIcE—CLAYTON Act, SEC. 2 (a) —QUANTITY DISCOUNTS AND 
DIFFERENTIALS—WHERE UNJUSTIFIED BY DIFFERENCES IN Cost, HEirc.; BAsEp 
On MoNnTHLY PURCHASE OR REQUIREMENT; APPLICABLE EQUALLY TO MULTI- 
UNIT-DELIVERY BUYERS; AND SPECIAL OFF-SCALE CONCESSIONS. 


Where a corporation and its Pacific Coast subsidiary, which were engaged in 
the manufacture, sale and distribution of foil yeast, and, chiefly, of bakers’ 
yeast of uniform grade and quality; and which— 


122, FEDERAL TRADE COMMISSION DECISIONS» 


Syllabus 29 EEC: 


(1) Constituted largest manufacturers of yeast in the United States, 
enjoyed between 55 and 65 percent of the total business, had 6 factories: 
from the Atlantic to the Pacific, had 444 agencies and subagencies so: 
geographically located throughout the country that the yeast would reach: 
such agencies by common carrier within 24 hours after its manufacture 
and be delivered within 24 hours from such time of arrival from the 
refrigerated warehouses maintained exclusively for its storage, and served. 
25,000 customers in practically every city, town, village, and community 
in the United States, ranging from chain food organizations of national 
scope with 88 bakeries east of the Rockies and many thousands of retail 
stores, and baking companies of both national and sectional scope, with 
bakeries running into the scores, to smallest local concerns, in direct eom- 
petition with the house-to-house and other selling by the larger enter- 
prises; and 

(2) Gave its customers the benefit of extensive free research and mer- 
chandising service, through advising them as to results from research 
activities carried on in their research laboratories and experiments made 
in effort to improve products made from yeast, and through experts em- 
ployed to visit bakeries and render such assistance as they could to cus+ 
tomers in overcoming difficulties encountered by said customers in 
manufacture of bread and allied products, through the sending of mer- 
chandising experts to instruct and advise customers as to how best to 
display their goods and secure business, through national advertising 
campaigns in periodicals and by radio, and through the furnishing of 
advertising material at cost, and at lower prices than otherwise com- 
parably obtainable, to enable local bakers to tie in locally with national 
advertising campaigns, and through maintenance of free school for bakers, 
with the result that they were thereby enabled, through their service and 
goodwill, to secure more favorable prices for their products than were 
competitors— 

In selling their bakers’ yeast under price lists and schedules which they did 
not publish and with contents of which no customer was acquainted, and 
under which, as involved in instant case and applicable to large part of 
country and worked out in 11 steps, purchasers of 50,000 pounds and more 
of bakers’ yeast received price of 14 cents a pound, purchasers of 10,000 
to 50,000 pounds received price of 1414 cents a pound, those purchasing 
from 7,500 to 10,000 pounds received price of 16 cents, and prices in re- 
maining 8 steps ranged upward from 17 cents for monthly purchases or 
requirements of buyer ranging from 5,000 to 7,500 pounds, to 25 cents for 
those purchasing from 1 to 150 pounds— 

(a) Discriminated in price between customer competitors through said scale 
and price differentials, which were not justified by reason of differences 
in costs of delivering respective quantities therein set forth, and were not 
shown to be such as make only due allowances for differences in the cost 
of manufacture, sale or delivery resulting from the differing methods or 
quantities in which such yeast was to such purchasers sold or delivered, 
and under which (1) Nation-wide food chain, enjoying said 14 cent price 
on basis of purchases in aggregate for its large number of bakeries, re- 
quirements of no single one of which was such as to entitle it thereto, bene- 
fited by a saving of $25,000 over amounts payable for corresponding 
quantity purchased by 14% cent customers, by $100,000 over 16 cent 
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customers, and by increasing amounts up to $550,000 over 25 cent custom- 
ers, (2) customers paying highest price were discriminated against with 
respect to all other customers, (3) customers paying lowest prices, in- 
cluding Nation-wide chains, were given benefit of discrimination as against 
all other customers, (4) medium-sized independent baker was discrim- 
inated against with respect to his larger competitors and given benefit 
of discrimination as against his smaller competitors, with greatest discrim- 
ination in all instances in favor of most powerful competitor, and. cus- 
tomer using approximately 10,000 pounds of yeast, and receiving either 16 
eent or 14% cent price, would need to increase monthly consumption of- 
yeast by 40,000 pounds, at least, or monthly output of bread by 4,000,000. 
pounds, to secure 14 cent price, to which, on basis alone of delivery to sepa- 
rate factory or bakery of any customer, no customer was entitled, (5) under- 
which the effect of the disparity involved, greater per unit as between 
extreme price brackets, was increased in total volume as between medium 
and lower price brackets, so that baker taking 1,499 pounds of yeast per. 
month and paying scale price of 20 cents per pound would be discriminated. 
against in sum of approximately $1,080 per year, as compared with baker 
paying 14 cents per pound ; : 


With result, through such seale of prices and differentials involved therein, 


under which cost of producing pound of bread was increased by one- 
seventh of a cent as between baker paying 14 cents and one paying 25. 
cents, of enabling large bakeries and chains to make large and substantial 
savings which they might employ in the keen competition shown to exist 
between them and the smaller bakeries, and of conferring, through afore- 
said and various other important cost differentials brought about under 
said scale in bakery business, with its large sales and close margins, con- 
stituting substantial, material and vital factors of competition, an ad- 
vantage on purchasers of yeast at lower prices which might be reflected 
in many different ways in lessening or injuring of competition through use 
for periodical reductions in price or increase in service, sales effort and 
sales appeal, to the disadvantage of the bakers against whom such dis- 
criminations are employed; and 


With result that effect of such discriminations in price was and might be 


(b) 


substantially to lessen competition and tend to ereate a monopoly in the. 
sale and distribution of bread and allied products in the respective lines of 
commerce in which they and their customers were engaged, and to injure, 
destroy, or prevent competition with customers receiving benefit of such 
discrimination ; and 

Discriminated in price by deviating from said schedule and not selling at 
prices based upon actual quantity or volume delivered to respective pur- 
chasers, through practice of applying such schedule on basis of respective 
customers’ monthly requirements, irrespective of whether or not such 
requirements were purchased of them, (1) between customers, on the one- 
hand, who purchased all of their requirements of yeast from them, and 
customers who thus purchased only a part of their requirements, so that, 
under certain circumstances, purchaser buying his entire requirement 
would pay more than other customer buying similar quantity of them, but 
with larger monthly requirement, and would pay, also, same amount as: 
still other customer purchasing less, but with same monthly requirement, 
and (2) between customer, on the one hand, who purchased some but not- 
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all of his requirement from them, and other customer who also purchased 
some but not all of his requirement, so that, under certain circumstances, 
customer purchasing given quantity, but with larger requirement, might 
pay less than customer purchasing of them similar quantity, but with 
smaller requirement ; 

(c) Discriminated in price between different purchasers of their said yeast by 
deviating from said schedule, and not selling at prices based upon actual 
quantity or volume delivered to respective purchasers, through practice of 
selling to purchasers based upon their total monthly requirements or pur- 
chases instead of tpon the definite quantity or volume delivered monthly to 
the separate plants, bakeries, factories or warehouses of such respective 
customers, and under which practice food and bakery chains with 
numerous, widely scattered, separate bakeries or factories, deliveries to no 
one of which were such, as case might be, as to secure purchaser 14 cent, 
141% cent, or other more favorable price bracket, but would have fallen in 
price brackets ranging from 14% cents to 19 cents and as high as 23 cents, 
received, through such aggregating practice, benefit of 14 cent, 14% cent, or 
15 cent price, and benefited thereby through savings secured through such 
discriminations in their favor and against those paying scale prices, in 
amounts aggregating many thousands of dollars; and 

(d) Discriminated in price between different purchasers of their said yeast by 
deviating from said schedule and not selling at prices based upon actual 
quantity or volume delivered to respective purchasers, through selling the 
same quantity or volume monthly to different purchasers at different prices, 
under practice of selling to some customers, including larger customers and 
certain baking companies purchasing their yeast at 14 cent price, but who 
consumed less than required quantity to entitle them thereto, and to others 
similarly securing more favorable price than that to which thus entitled, 
at so-called off-scale prices or concessions granted by central office, and not 
by division managers, extent of whose authority with smaller customers did 
not exceed more than 2 or 3 cent off-scale allowance, and not in good faith 
to meet competition, but under general price policy pursued to outstrip 
competitors ; 

With result that the effect of such price discriminations, as above set forth, was 
and might be substantially to lessen competition or tend to create monopoly 
in sale and distribution of bread and allied products in the respective lines 
of commerce in which they and their customers receiving benefit of such 
discriminatory prices were engaged, and to injure, destroy, or prevent com- 
petition with customers receiving benefit of such discrimination: 

Held, That, through use of discriminatory prices as set forth in schedule in 
question, and otherwise as above set out and indicated, said corporation 
and subsidiary violated and were violating section 2 (a) of Clayton Act. 


Before Mr. John W. Norwood, trial examiner. 

Mr. James I. Rooney and Mr. Allen C. Phelps for the Commission. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, and 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., 
for respondents. 
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Pursuant to the provisions of an Act of Congress, approved June 
19, 1936, Public 692 (the Robinson-Patman Act), amending section 2 
of an act approved October 15, 1914 (the Clayton Act), the Federal 
Trade Commission hereby issues its complaint against Standard 
Brands Incorporated and Standard Brands of California, stating 
the charges in that respect as follows: 

Paracrapy 1. Respondent Standard Brands Incorporated is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Delaware with its office and principal place of business 
at 595 Madison Avenue in New York, N. Y. 

Respondent Standard Brands of California isa corporation organ- 
ized and existing under and by virtue of the laws of the State of 
California, and is a wholly owned subsidiary of the respondent Stand- 
ard Brands Incorporated, and its offices are the same as those of 
respondent Standard Brands Incorporated. 

Respondents manufacture, sell, and distribute yeast in commerce to 
their customers located in the several States of the United States, 
causing said yeast, when sold, to be shipped from their respective 
factories in various States of the United States to the purchasers 
thereof located in the several States of the United States other than 
the States of origin of the shipments. 

- Par. 2. In the course and conduct of their business as aforesaid, 
respondents are now, and for many years have been, in substantial 
competition with other’ corporations, partnerships, firms, and indi- 
viduals engaged in the business of selling and distributing yeast in 
commerce between and among the various States of the United States. 

Par. 3. In the course and conduct of their business as described in 
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have 
been, and are now, discriminating in price between different pur- 
chasers of their said product of like grade and quality by giving and 
allowing certain purchasers of bakers’ yeast, used in the manufacture 
of bread and allied products, different prices than given or allowed 
other of their said purchasers competitively engaged, one with the 
other, in the sale and distribution of bread and allied products within 
the United States. 


1 Complaint published as amended by “Stipulation Amending Complaint and Answers, 
Approved by the Commission July 28, 1937,” so as to include paragraph 3—A and amend 
paragraph 5. 
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The discrimination in price herein referred to, insofar as it apples 
to bakers’ yeast, is brought about by the respondents selling said 
bakers’ yeast to their customers upon the following terms: 


Cents 
per pound 
50,000 pounds up per month--~------~---------+-----4--njnserssteF-4> 14 
40,000 to 50,000 pounds per month--~-~---~----------—---2taetar ren att 14% 
7,500 to 10,000 pounds per month__------------------------------------= 16 
5,000 to 7,500 pounds per month_--------------------------------------- lig 
3,000 to 5,000 pounds per month_--~--~---~---------~----+-------------- 18 
1,500-to 3,000 pounds per month _---~++--~----------+------+~----------- 194 
1,000 to 1,500 pounds per month__~--_~+-~~-----~++----=—-+=---~---=-==+ 3? 2+ 
500 to 1,000 pounds per month..-=--<<2s<9+.5--=6-+ penn aes ee 21 
300 to. 500: pounds per month==_2——-___ = 22 
150 4d (B00 Pounds = per Mion TN sa ee ee ee —— Zoe 
tiost50-poundst per month21- £0 SUT Veoh ees eee PAS js 


Par. 3-A. In the course and conduct of their business as described 
in paragraphs 1 and 2 hereof, the respondents, since June 19, 1936, 
have been and are now discriminating in price between their pur- 
chasers of their product of like grade and quality by giving and 
allowing certain purchasers of bakers’ yeast used in the manu- 
facture of bread and allied products different prices than given or 
allowed other of their said purchasers competitively engaged, one 
with the other, in the sale and distribution of bread and allied prod- 
ucts within the United States. The discrimination in price herein 
referred to, insofar as it applies to bakers’ yeast, is brought about 
by the respondents selling bakers’ yeast to their customers within a 
given bracket as set forth in said schedule in paragraph 3 hereof 
at prices different from those charged other customers in the same 
bracket. 

Par. 4. In the course and conduct of their business as described in 
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have 
been, and are now discriminating in price between different pur- 
chasers of their foil yeast of like grade and quality by giving and 
allowing certain purchasers of foil yeast different prices than given 
or allowed other of their said purchasers competitively engaged, one’ — 
with the other, in the resale of their foil yeast within the United 
States. ¥ 

The discrimination in price herein referred to, insofar as_the 
same applies to the sale of their foil yeast, is brought about. by the 


respondents selling foil yeast to their customers upon the following 
terms: | 
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Par. 5. The effect of said discrimination in price made by respond- 
ents, as set forth in paragraphs 3 and 3-A hereof, has been, or may 
be, substantially to lessen competition, or to injure, destroy, or 
prevent competition in the manufacture, sale and distribution of 
bread and allied products; and the effect of said discrimination has 
been, or may be, to tend to create a monopoly in said favored 
customers receiving said discriminatory prices from said respondents 
in the distribution of said products in the United States. 

Par. 6. The effect of said discrimination in price made by_re- 
spondents, as set forth in paragraph 4 hereof, has been, or may be 
substantially to lessen competition, or to injure, destroy, or prevent 
competition in the sale and distribution of foil yeast; and the effect 
of said discrimination has been or may be, to tend to create a 
monopoly in said favored customers receiving said discriminatory 
prices from said respondents in the distribution of foil yeast. in 
the United States. 

Par. 7. The foregoing alleged acts of said respondents are a viola- 
tion of Subsection 2 (a) of section 1 of said act of Congress approved 
June 19, 1936, entitled “An Act to amend section 2 of the act entitled 
‘An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,’ approved October 15, 1914, 
as amended (U.S. C. Title 15, Section 13), and for other purposes.” 


Report, Finprnes As To THE Facts, AND OrpDER 


Pursuant to the provisions of an act of Congress, approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” (the 
Clayton Act), as amended, by an act of Congress approved June 19, 
1936, entitled “An Act to amend section 2 of the act entitled ‘An Act 
to supplement existing laws against unlawful restraints and monopo- 
les, and for other purposes’ approved October 15, 1914, as amended 
(U. S. C., Title 15, sec. 13) and for other purposes,” the Federal 
Trade Commission, on November 21, 1936, issued and served its com- 
plaint in this proceeding upon the respondents named herein, charg- 
ing that said respondents were and had been discriminating in price 
between different purchasers from them of commodities of like grade 
and quality in commerce in violation of the provisions of section 2 (a) 
of said act. After the issuance of said complaint and the filing of 
the respondents’ answers thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
James I. Rooney, attorney for the Commission, before John W. 
Norwood, a trial examiner of the Commission theretofore duly desig- 
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nated by it, and in opposition to the allegations of the complaint by 
Theodore Kiendl and Edwin F. Blair of the firm of Davis, Polk, 
Wardwell, Gardner & Reed, attorneys for the above-named respond- 
ents. On June 15, 1937, said complaint was amended as of the date 
of its issuance, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint as amended, the answers thereto as 
amended, testimony and other evidence, briefs in support of the 
complaint and in opposition thereto and the oral arguments of counsel 
as aforesaid; and the Commission having duly considered the same 
and being now fully advised in the premises, and being of the opinion 
that the respondents have been and are violating the provisions of 
section 2 (a) of said Clayton Act, now makes these its findings as 
to the facts and its conclusions drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Standard Brands Incorporated is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Delaware, with its offices and principal place of business 
at 595 Madison Avenue, New York, N. Y. Respondent Standard 
Brands of California is a corporation organized and existing under 
and by virtue of the laws of the State of California with its office 
and principal place of business at San Francisco, Calif., and it is 
a wholly-owned subsidiary and under the immediate direction and 
control of the respondent Standard Brands Incorporated. 

Par. 2. Respondents are engaged, among other things, in the busi- 
ness of manufacturing, selling and distributing bakers’ yeast and foil 
yeast, producing approximately 120,000,000 pounds yearly, of which 
10 percent to 12 percent is foil yeast and the remaining is bakers’ 
yeast. Respondents are the largest manufacturers of yeast in the 
United States and enjoy between 55 percent and 65 percent of the 
total yeast business. 


Method of Doing Business 


Par. 3. The yeast is manufactured by the respondents at its six 
factories located respectively at Peekskill, N. Y.; Chicago, Il.; Pekin, 
Ill.; San Francisco, Calif.; Sumner, Wash.; and the District of 
‘Columbia. 

The yeast, all of which is of like grade and quality, is manufac- 
tured daily at these factories after which “bakers’ yeast” is molded 
into one pound and one-half pound cakes, wrapped, and then packed 
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in 50-pound cartons. Because of the perishable nature of the prod- 
uct, prompt delivery is essential, and, to accomplish this, the respond- 
ents maintain 444 agencies and subagencies so geographically located 
throughout the country that the yeast will reach these agencies by 
common carrier within 24 hours after its manufacture and from 
which the yeast will be delivered to respondents’ customers within 
24 hours from the time it arrives there. At the agencies there are 
refrigerated warehouses maintained exclusively for the storage of 
the yeast. 

At the agencies the yeast, still in the 50-pound cartons, is placed 
upon trucks owned and operated by the respondents, from which it is 
delivered to some 25,000 customers located in practically every city, 
town, village, and community in the United States. The original 
cartons are broken by the driver-salesmen where the quantity to be 
delivered to a customer is less than 50 pounds. 

Par. 4. The daily production of yeast at the factories is based upon 
requisitions from the respective agencies, which in turn are based 
upon sales of the preceding month, standing orders, and other antici- 
pated requirements from customers who are for the most part regular 
customers and whose daily requirements of yeast can be anticipated. 

Respondents require no written contracts with their customers and 
there are no commitments that cannot be terminated by either re- 
spondents or their customers-at will. However, as a general practice 
and except as otherwise shown hereafter, customers paying less than 
25 cents per pound for yeast and who purchase all of their require- 
ments from the respondents are obligated to purchase definite quan- 
tities monthly, in order to secure the yeast at the more favorable 
prices, as shown by the price schedules hereinafter referred to. 

With the exception of a few wholesale routes yeast is delivered 
from the same trucks to both large and small customers. 

Par. 5. In the delivery of the yeast the driver-salesman takes daily 
route sheets made up at the agency headquarters, calls on the custom- 
ers named therein, leaves the amount of yeast they require and 
either collects the cash or takes the customer’s receipt according to 
his instructions. Charge customers who receipt for the yeast are 
billed directly by the agency at the end of the month. Driver sales- 
men solicit business from new and reclaimed prospects, but other 
salesmen or solicitors are employed by the respondents to sell re- 
spondent’s products. Many of the routes operated from the re- 
spective agencies are exclusively bakery routes, while others are 
so-called mixed routes delivering yeast and other products sold by 
the respondents. 
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Par. 6. Respondents sell their yeast under the direct supervision 
of the central office through its bakery merchandising department. 
This department operates through sixteen sales divisions located re- 
spectively at Cambridge, Mass.; Albany, N. Y.; Buffalo, N. Y.; New 
York, N. Y.; Philadelphia, Pa.; Washington, D. C.; Cincinnati, 
Ohio; Cleveland, Ohio; Chicago, Ill.; Kansas City, Mo. ; Salt Lake 
City, Utah; Seattle, Wash.; San Francisco, Calif.; St. Louis, Mo.; 
Dallas, Tex.; and Birmingham, Ala. Through these divisions re- 
spondents control and direct the sales of the 444 agencies and sub- 
agencies previously referred to. 

Par. 7. In the course and conduct of their business respondents 
maintain a research laboratory where experiments are made in an 
effort to improve products made from its yeast and the results ob- 
tained are furnished respondents’ customers. A force of experts is 
also maintained for the purpose of visiting bakeries and rendering 
such assistance as they can to respondents’ customers in overcoming 
difficulties encountered by said customers in the manufacture of 
bread and allied products. Other promotional activities of the re- 
spondents consist in the sending of merchandising experts to their 
customers and instructing them how best to display their goods and 
attract customers. Respondents also conduct national advertising 
campaigns in periodicals and by radio to promote the increased 
consumption of bakers’ bread; and, they also furnish advertising 
material to local bakers at actual cost which enables them to tie-in 
locally with the national advertising campaigns. Advertising ideas 
and suggestions are not charged for and the cuts and folders for 
which charges are made are based on purchases of large quantities 
by the respondents and the costs to the customers are much less than 
if produced locally. Respondents have maintained a school for 
bakers, giving free instruction to all customers interested. The serv- 
ices maintained by the respondents and previously referred to in 
this paragraph are offered as being free and at no extra charge to 
their customers. 

Par. 8. In the course and conduct of their business the aforesaid 
respondents are in competition with other corporations, partner- 
ships, firms and individuals which manufacture and sell yeast for 
use in the manufacture of bread and allied products and which sell 
and ship their products from the States of origin of the shipment to 
various points in the United States other than the State of origin of 
the shipment. Among the larger competitors of the respondents are 
Anheuser-Busch Co., St. Louis, Mo.; National Grain Yeast Co., New 
York, N. Y.; Red Star Yeast Co., Milwaukee, Wis.; Consumers’ 
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‘Yeast Co., San Fr ancisco, Calif.; and The Federal Yeast — Balti- 
‘more, Ma. 
Competition of Customers 


--Par. 9. The customers of the respondents are both large and small 
and manufacture and sell bread and allied products throughout the 
-United States_and these customers are competitively engaged with 
one another in the sale of said products, such competition extending 
to practically every city, town, village, and community in the United 
States. Among the castorate of the respondents whose activities 
in the sale of bread and allied products are national in scope are The 
Great Atlantic & Pacific Tea Co., with 38 bakeries located east. of 
the Rocky Mountains and with 14,000 retail stores located in prac- 
tically all communities east of the Rocky Mountains and whose 
annual output of bread amounts to 446,000,000 pounds and whose 
yeast consumption approximates 5,000,000 pounds per year; the Con- 
tinental Baking Co., with 78 bakeries located throughout the United 
States and with both wholesale and retail distribution of it products 
throughout the United States, the retail distribution being princi- 
pally by house-to-house deliveries, and whose requirements of yeast 
approximate 5,000,000 pounds per year; the General Baking Cor- 
poration, with 77 bakeries throughout the United States and with a 
distribution system for its products similar to that of the Continental 
Baking Co., and whose requirements of yeast approximate 4,000,000 
pounds per year. Among the customers of respondents whose activi- 
ties in the sale and distribution of bread and allied products are sec- 
tional in scope are Hathaway Bakeries, Inc., with distribution of its 
products, both wholesale and retail, throughout the New England 
area; the First National Stores with eal distribution through some 
2 400 stores located throughout the New England area. Among other 
customers of the respondents there are thousands of customers whose 
distribution of their products are purely local. 

There are approximately 28,000 bakery concerns in the United 


| States, each competing in the sale of its products both with competi- 


tors operating on a national scale, sectional scale, or purely locally. 
The smallest bakeries were thus in direct competition with the house- 
to-house and other selling by the larger concerns. 

A pound of yeast is required in the manufacture of from 75 to 
125 pounds of bread, depending upon the particular type of dough. 


Price Scales 


Par. 10. For many years prior to and since June 19, 1936, re- 
spondents, as a general practice and except as otherwise shown here- 
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after, have been and now are selling bakers’ yeast as aforesaid to 
their customers at different prices, as set forth in the following 


schedules: 


Schedule A 
Cents per Pounds per month Cents per 
Pounds per month pound : pound 
Ty tG UO pee hee e 26)1|\'8;000' tors,0002: 2 E> sys y it eee 18 
LULUIUGS Us Sa ea aE ae anes 23 | 5000) ton, 000 ayaa = eee ee 17 
30040500! ..272 2 eee SF Se tees 22") 17,500, to LO;000_ 22222: Sete ses EE Sse 16 
DOUILO) 1 000.52. to ae ee a ae D1 |, 10000 toro0}000L 2 a= Seas See ee 144% 
A000 fat; b00e. aac iltee. eis ees 20 || 50000 andiap=a ces -2p20 2 “eerie esis Se 14 
DOL OTO OU co, oka nae re has eee i ae 19 


The above prices apply to all customers in the following areas: 


East: 

South of Canadian Line and North of North Carolina. 
West: 

Arkansas Kentucky North Dakota 

Tllinois Michigan Ohio 

Indiana Minnesota Oklahoma 

Iowa Missouri South Dakota 

Kansas Nebraska Memphis, Tenn. 

Wisconsin West Virginia 
Pacific Coast: 

California Montana Utah 

Colorado Nevada Wyoming 

Idaho Oregon Washington 

Schedule B 
Pounds per month sane ay! Pounds per month Set 

AtONEOs oe pelt Sate Soe LSP 27 || 3,000 to 5,000__- 19 
THO tO s00 See PILE TILT 25 || 5,000 to 7,500. _- 18 
300 10! 500 oes ey. Saeed a 24 || 7,500 to 10,000_. 17 
BOOMONLIOOON EZ: david DBI 22 {| 10,000 to 50,000- 1444 
1000; 401; 50042 Seep 2 ees | 2 Ue pee 211,50: 000 andiipras sos: Seen ea 14 
THOGIEO'S OOO taste AL eri ied 20 


The above schedule applies to all customers located in the following - 


area: Alabama, Florida, Georgia, Louisiana, Mississippi, North Caro- 
lina, South Carolina, Tennessee (except Memphis). 


Schedule 0 


Pounds per month 


Cents per 
Pounds per month pound 

GxCO1GO Lo ee ee oe ee eee ene Sa 30 || 2,000 to 3,000 
10;fo L60Le essere c* ease Se 28 || 3,000 to 5,000 
USO COS00 Ses see eee es 27 || 5,000 to 7,500 
300 t0/500, S25" a eee ee ee we 25 || 7,500 to 10,000 
500t051,000..1. 4. Se As Seite % 24 
1 O00;TOnL, 5002 = = > eee See 23 


1,500 to 2,000 


10,000 to 50,000 
50,000 and up 


Cents per 
poun 
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The above schedule applies to all customers located in Artesia, N. 
Mex., and the State of Texas, except El Paso. 


Schedule D 
Cents per Cents per 
Pounds per month pound Pounds per month D a 
22 
21 
20 
19 
174 
17 


The above schedule apples to all customers located in Albuquerque, 
N. Mex., and El Paso, Tex. 


Schedule # 
Cents per Cents per 
Pounds per month pound Pounds per month pound 
Te ALT 0 ee gee TE So Se BT I 2,600 60'S, 000 ee teee nk ede eee ee eseece 21 
BOG S00 = = ae ee 26. Ni 3,000:60.5, 000. . seat ook os oe en eae eae 20 
BORON == > eee ee ae 25 B,O00GO 10,000! f2<h os Eo SELL Se ee 19 
BAY G01 000! se eee ar Niel (1; 00000150; O00 Be ee 2 Se ee 17144 
DOO tO D0. te == =e ee 22h 20; 000'and Wp Bess ae se een 1 


The above schedule applies to all customers in the State of Arizona. 

The findings herein are confined to the sales of bakers’ yeast as 
set forth in schedule A; however, reference is made to the schedule 
of prices, as set forth in Schedules B, C, D, and E, because the re- 
spondents, in submitting their justification for the price differentials 
as shown in schedule A, took into consideration the costs in those 
areas where the prices set forth in said Schedules B, C, D, and E were 
in effect, to which, references will be made hereinafter. 

Respondents do not publish any of the foregoing price lists and 
no customer is acquainted with their contents by the respondents. 
Before any price is quoted at which a customer may purchase bakers’ 
yeast from the respondents, the customer must first indicate to the 
respondents what his monthly requirements will be. In most cases 
respondents know the monthly requirements of a prospective 
customer. 

The prices at which respondents sell bakers’ yeast according to 
the foregoing schedules of prices do not necessarily depend upon the 
quantities actually purchased but upon the monthly requirements of 
yeast of the respective customers; that is, a customer whose monthly 
requirements of yeast might be 1,400 pounds and who purchases all 
of such requirements from respondents would pay, according to scale, 
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20 cents per pound; however, if the customer purchased only part of 
his requirements from the respondents he would still pay 20 cents 
per pound regardless of what portion of his requirements he so 
purchased. 


Discriminations 


Par. 11. All further reference to price scales or price schedules, 
unless otherwise mentioned, will refer to schedule A of paragraph 10. 

According to the scale of prices at which respondents sell their 
bakers’ yeast, using 25 cents per pound as a base price, the graduat- 
ing discounts off base price, as represented by the separate price 
brackets are shown in the following table: 


—_— 


Discount Discount 
equivalent t equivalent 
Monthly quantity brackets} Price off base Monthly quantity brackets Price off base 
(pounds) scale price of (pounds) scale _price of — 
25 cents per 25 cents per 
pound pound 
Cents per Cents per 
pound pound 
(base (base 
price) Percentage price) Percentage 
WACOVIAO oo a oe et DEA LAN, Ost ODOT. 3,000 to 4,999___.------------ 18 28 
15040 299.-2----------- 2 23 8 || 5;000 to 7,499-—..------------ 17 32 
SOOO 09 e eeuee Se 22 1297-500 ;60:9; 990) ee fees 16 36 
B00ITO}999: = sek es 21 | 16: |}\ 10;000't0: 49,999. ==. = see 144% 42 
1000 'C0'1; 400 beeen eee 2 20 20'11250;000 and p22 see 14 44 
1,500:(032;999_ 3.4, t2232. 4 19 24 


If 14 cents per pound were taken as the base price, the increase in 


price between the next quantity brackets ranges from approximately . 


3 percent between the 14-cent and the 14%-cent customers to 78.5 
percent between the 14-cent and 25-cent customers. 

As a result of selling bakers’ yeast, according to this price scale, 
customers purchasing at the most favorable price of 14 cents per 
pound, such as the Great Atlantic & Pacific Tea Co. which purchases 
5 million pounds in 1 year, in the course of that time they pay the 
following amounts less for the quantities purchased by them than is 


paid for the same quantity purchased and delivered to customers in 
the other quantity brackets. 


$25,000 less than 1414 cent customers 
100,000 less than 16 cent customers 
150,000 less than 17 cent customers 
200,000 less than 18 cent customers 
250,000 less than 19 cent customers 
300,000 less than 20 cent customers 
350,000 less than 21 cent customers 
400,000 less than 22 cent customers 
450,000 less than 23 cent customers 
590,000 less than 25 cent customers 


ae whe 
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By this method of selling bakers’ yeast, customers paying the high- 
est price are discriminated against with respect to all other customers, 
while those customers paying the lowest prices, such as the chains 
operated on a national scale, are given the benefit of the discrimina- 
tion as against all other customers of the respondents. 

Furthermore, by selling according to this graduated scale of prices 
the medium-sized independent baker is discriminated against with 
respect to his larger competitors and is given the benefit of the dis- 
crimination as against his smaller competitors. In all instances the 
greatest discrimination is in favor of the most powerful competitor. 

In addition, the graduated scale of prices is so fixed by respond- 
ents that a customer using approximately 10,000 pounds of yeast per 
month and paying therefor either 16 cents or 1414 cents per pound 
must increase his monthly consumption of yeast at least by 40,000 
pounds, or his monthly output of bread by 4 million pounds, in order 
to secure the 14-cent price, yet the respondents, according to their 
own report showing the costs of sale and delivery of bakers’ yeast 
(to which reference will be made hereinafter), show that they do not 
deliver 50,000 pounds in any 1 month to any separate factory or 
bakery of any respective customer. 

Par. 12. By selling bakers’ yeast as the respondents do, even assum- 
ing that the differentials in price as set forth in said schedule A 
could be justified by reason of the differences in the costs of delivering 
the respective quantities as set forth in said schedule, they are dis- 
criminating in price between different purchasers by deviating from 
this schedule. Such discriminations in price are as follows: 

(a) Between customers who purchase all of their requirements of 
yeast from the respondents and those who purchase some but not 
all of their requirements of yeast from the respondents. 

(6) Between customers who purchase some but not all of their re- 
quirements of yeast from respondents and other customers who pur- 
chase some but not all of their requirements of yeast from the 
respondents. 

(c) Between customers who purchased any or all of their require- 
ments of yeast from respondents and others who also purchase any or 
all of their requirements of yeast from respondents, both of whom are 
in the same quantity bracket, or in other words, those who purchase 
“off scale”; and, 

(d) By selling at prices based on total consumption irrespective of 
the number or quantity of the individual deliveries. 

As to (a), that is, discrimination in price between customers who 
purchase all of their requirements of yeast from the respondents and 
those who purchase part of their requirements of yeast from the 
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respondents, for example, a customer whose requirement of yeast is 
4,500 pounds a month and who purchased this entire amount from 
respondents, pays according to scale, 18 cents per pound, whereas, 
another customer whose requirements of yeast are 7,500 pounds per 
month and who purchased only 4,500 pounds from the respondents 
pays only 16 cents per pound for the 4,500 pounds purchased from 
the respondent. Likewise, this same customer would be discriminated 
against with respect to another customer having the same monthly re- 
quirements of 4,500 pounds but who only purchased 500 pounds from 
the respondents. Such a customer, because his monthly requirements 
of yeast were 4,500 pounds, would pay the respondents only 18 cents 
per pound for the 500 pounds purchased from them. 

As to (0), that is, between customers who purchase some, but not 
all, of their requirements of yeast from the respondents, and other cus- 
tomers who also purchase some, but not all, of their requirements of 
yeast from the respondents, discriminations are brought about in the 
following manner: The customer whose requirements are 4,500 pounds 
per month and who purchases 500 pounds of this from the respond- 
ents, pays according to scale for that 500 pounds 18 cents per pound, 
while another customer whose requirements are 1,000 pounds per 
month and who purchases from the respondents only 500 pounds pays 
the respondents 20 cents per pound for that 500 pounds because his 
requirements are only 1,000 pounds per month. 

As to (¢), respondents discriminate between certain customers 
within a definite quantity bracket by selling to some customers at so- 
called off-scale prices. The larger customers purchasing their yeast 
at. the 14-cent price, by consuming less than the required quantity to 
entitle them to this price, ar¢ granted this concession only by the central 
office. Division managers may sell below scale with smaller custom- 
ers but never more than 2 cents to 3 cents off scale. The larger cus- 
tomers of the respondents purchasing at off-scale prices are Grocers 
Baking Co., Louisville, Ky.; Hathaway Bakeries, Inc., Cambridge, 
Mass.; National Baking Co. and Peterson Baking Co. of Omaha, 


Nebr.; Pechter Baking Co., New York, N. Y.; and M & M Baking 


Co., Dover, N. H. About 16 percent of the customers served by the 
respondents’ agency at Minneapolis, Minn., purchase at. off-scale 
prices, while in the New York City area about 35 percent of the cus- 
tomers in the 3,000 to 5,000 pound class pay less than the price scale 
of 18 cents per pound. 

As to (d), discrimination is brought about by respondents selling 
to their customers on the basis of total consumption or purchases 
irrespective of the number or quantity of the individual deliveries. 
The Great Atlantic & Pacific Tea Co. had a total national consump- 


STANDARD BRANDS INC., ET AL. 137 
121! Findings 


tion per month of respondents’ yeast ranging from 451,550 pounds for 
July 1936, to 403,625 pounds for January 1937. These amounts were 
delivered from the respondents’ various agencies to 37 bakeries in as 
many locations from Louisiana to Iowa and Maine, in quantities 
ranging from 30,400 pounds delivered at Pittsburgh, Pa., in July 
1936, to 2,200 pounds delivered at New Orleans, La., in September 
1936. At no individual bakery of this customer is 50,000 pounds 
delivered in 1 month. In proportion to the quantities delivered to 
the respective bakeries, according to the scale of prices as set forth 
in schedule A, the quantities delivered to 23 of the bakeries should 
be in the 141%4-cent price bracket, to 8 in the 16-cent price bracket, to 
4 in the 17-cent price bracket, to 1 in the 18-cent price bracket and 
to 1 in the 19-cent price bracket. However, this customer pays 14 
cents per pound for all of its yeast. 

The Continental Baking Corporation had a total national consump- 
tion per month of respondents’ yeast in quantities ranging from 
613,885 pounds for December 1936, to 565,694 for August 1936. This 
was delivered from respondents’ various agencies monthly from July 
1936, to January 1937, to 71 bakeries of this customer in as many 
different locations from Massachusetts to California and Texas in 
quantities ranging from 45,700 pounds delivered at Detroit, Mich., 
during December 1936, to 2,515 pounds delivered at Waterbury, 
Conn., in November 1936. At no one of these bakeries was 50,000 
pounds delivered in 1 month. Based upon the quantities delivered at 
the respective 71 bakeries, according to price scale as set forth in 
schedule A, the quantities delivered to 21 of the bakeries should be 
in the 1414-cent price bracket, to 9 in the 16-cent price bracket, to 20 
in the 17-cent price bracket, to 18 in the 18-cent price bracket and to 
3 in the 19-cent price bracket. However, this customer purchases its 
yeast at 14 cents per pound. 

The Federal Bakeries, Inc., with 78 branches located over the en- 
tire country have purchased their yeast at a price of 15 cents per 
pound although the monthly deliveries to the respective branches do 
not exceed 200 pounds. 

By this method of selling yeast, independent dealers operating a 
single plant are obligated to pay a great deal more for yeast than 
large chains operating several bakeries and who, with a single plant 
in the same area as the independent, may receive the same quantities 
of yeast at that particular branch as the independent dealer receives. 
The extent to which such a discrimination reaches is indicated in the 
case of Federal Bakeries, Inc., who, because it has 78 bakeries located 
over the entire country, and its total national consumption is in excess 
of 10,000 pounds, purchases its yeast at 15 cents a pound, although 
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the quantity delivered to the respective branches does not exceed 200 
pounds per month, whereas individual customers purchasing only 200 
pounds per month are obligated to pay, according to scale, 23 cents 
per pound. Likewise, the Continental Baking Co., with 71 bakeries 
located over the entire country, under this method, in the course of 1 
year made a saving in excess of $116,000. That is, assuming that this 
customer paid the prices set out on the price scale for the quantities 
delivered at its respective branches, it would have paid for its yeast 
$116,000 more than it did pay in the course of a year. There was in 
this case a discrimination in favor of Continental Baking Co. of 
$116,000 as against customers paying the scale prices. The same ad- 
vantages were extended by respondents to those chains whose opera- 
tions are sectional in scope, such as Hathaway Bakeries, Inc., and 
the First National Stores. 


Effects of discrimination 


Par. 18. Respondents’ scale prices had the effect of enabling large 
bakeries and chains to make large and substantial savings which they 
may employ in the keen competition shown to exist between them 
and the smaller bakeries. The differential in the prices charged for 
yeast results in increasing the cost of producing a single pound of 
bread by one-seventh of a cent as between the baker paying 14 cents 
per pound for yeast and the one paying 25 cents per pound. This 
difference was shown to be substantial since the average margin of 
profit even for a large producer is only three-tenths of a cent per 
pound, that is, the effect of the price differential is to increase the 
profit of the large baking approximately one-third and produce a 
competitive disadvantage to the bakery equal to, if not in excess of, 
this proportion. While this disparity appears greater per unit as 
between the extreme price brackets, its effect is increased in total 
volume as between the medium and lower price brackets, and the 
baker taking 1,499 pounds of yeast per month and paying the scale 
price of 20 cents per pound would be discriminated against in sum 
of approximately $1,080 per year as compared with the baker who 
pays 14 cents per pound for yeast. In this case, there is a smaller 
per-loaf cost differential but a larger total amount is involved, 

The advantage to the purchasers of yeast at lower prices may be 
vefiected in many different ways in the lessening or injuring of com- 
petition, inasmuch as it can be used for periodical reductions in price 
_ or Increase in service, sales effort, and sales appeal, all of which oper- 

ate to the disadvantage of the bakers against whom these discrimina- 
tions are employed. While the one-seventh of a cent cost differential 
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was shown to be a maximum between customers paying the highest 
and the lowest prices, the evidence shows, and, we find, that this 
maximum differential obtained between a substantial nuniber of large 
and small bakers and that a smaller but still substantial cost differ- 
ential obtained between a large number of other competing bakeries. 
In view of the fact that bread is sold in large quantities and on close 
margins of profit, as shown abundantly in the record and elsewhere 
in these findings, such margins are substantial and are material and 
vital factors of competition. 

The respondents do not deny selling bakers’ yeast at the differen- 
trials in price charged in the complaint, and the evidence shows, and 
we find, that the effect of such discriminations in price is and may be 
substantially to lessen competition and tend to create a monopoly in 
the sale and distribution of bread and allied products in the 
respective lines of commerce in which respondents and their custom- 
ers, receiving the benefit of such discriminatory prices, are engaged, 
and to injure, destroy or prevent competition with customers receiv- 
ing the benefit of such discrimination. We find that the differentials 
in price at which respondents sell their bakers’ yeast are not shown 
to be such as make only due allowance for differences in the cost of 
manufacture, sale or delivery resulting from the differing methods or 
quantities in which such bakers’ yeast is to such purchasers sold or 
delivered. 

Respondents, by selling bakers’ yeast as they do, even assuming that 
such a price scale as set forth in Schedule A could be justified by reason 
of the differences in the costs of delivering the differing quantities to 
different purchasers, are discriminating in price between different pur- 
chasers of bakers’ yeast because respondents are not selling at prices 
based upon the actual quantity or volume delivered to the respective 
purchasers according to said price scale but are deviating therefrom 
(1) by selling at prices (a) based upon the monthly requirements of 
the individual purchaser rather than upon the actual quantity or volume 
purchased monthly from the respondents, (0) based upon the total 
monthly requirements or purchases of the respective customers instead 
of upon the definite quantity or volume delivered monthly to the sepa- 
rate plants, bakeries, factories, or warehouses of the respective cus- 
tomers, and (2) by selling the same quantity or volume monthly to 
different purchasers at different prices; and we find that the effect of 
such price discrimination by the respondents is, and may be, substan- 
tially to lessen competition or tend to create a monopoly in the sale 
and distribution of bread and allied products in the respective lines 
of commerce in which respondents and their customers, receiving the 
benefit of such discriminatory prices, are engaged, and to injure, de- 
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stroy, or prevent competition with customers receiving the benefit of 
such discrimination. 

Par. 14. The defense of meeting competition raised by the respond- 
ents applies only to those cases where the respondents sell at the so- 
called “off-scale” prices or to discrimination referred to in subsection 
(c) of paragraph 12 hereof. While it is true that in some instances 
respondents did sell at off-scale prices where there was keen competi- 
tion and where prices lower than their scale were reported by customers 
to have been offered by competitors, it was not shown that these were 
particular prices made by respondents in good faith to meet similar 
quotations theretofore made by competitors. Evidence offered by 
respondents to rebut the prima facie case of discrimination shows 
clearly that competitive and other considerations were the bases of its 
general price policy pursued in a process of outstripping competitors, 
and it was not shown that the price situations in which respondents 
found themselves were not of their own making. Respondents, by rea- 
son of their service and goodwill, were able to secure more for their 
yeast than could most of their competitors. They are the largest manu- 
facturers of bakers’ yeast in the United States and do from 55 percent 
to 65 percent of the total business therein, and the evidence shows that 
their off-scale, as well as scale, prices conform to a general policy of 
price discrimination whereby subordinates were permitted to sell be- 
low scale within fixed limits, and it does not appear that such officials 
were limited to no more than the competitive price. The evidence 
shows numerous instances of off-scale selling at prices which do not 
appear to have been made to meet the quotations of competitors. Good 
faith in these scale departures does not affirmatively appear and in the 
circumstances shown, involving the employment of an unjustified price 
scale, it can not be presumed. 

Par. 15. Respondents sell foil yeast according to the following price 
scale: 300 pieces and up per month, 27 cents a dozen; under 300 pieces 
per month, 30 cents per dozen. Unlike the graduating scale at which 
respondents sell bakers’ yeast, where the favorable price is beyond 
reach of all but a select few of its customers, here the favorable price is 
available to the great majority of the customers of the respondents. 
The effect of the discrimination, insofar as it relates to foil yeast, ranges 
from a minimum of 7 cents to a maximum of 60 cents per month. 
We find that this discrimination does not have the effect. substantially 
to lessen competition or tend to create a monopoly in the customers 
receiving the discriminatory price or to injure, destroy or prevent com- 
petition with customers receiving the lower price. 

; Par. 16. On June 14, 1937, after the Commission had denied a peti- 
tion filed by the respondents requesting that the Commission make an 
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interlocutory finding upon the evidence submitted up to that time, the 
respondents elected not to offer any evidence of the justification of the 
price differentials as set forth in schedule A heretofore referred to in 
paragraph 10 hereof. 

Pursuant to the rules of the Commission, hearings were then closed 
and the trial examiner’s report upon the evidence was duly filed and 
brief of counsel for the Commission in support of the allegations of 
the complaint was duly filed. 

Immediately prior to the expiration of the time within which — 
brief on behalf of the respondent was due, the respondents, on Sep- 
tember 17, 1937, filed with the Commission a petition requesting that 
the proceeding be reopened and that they be permitted to offer tes- 
timony and other evidence to the effect that the differentials in price 
at which bakers’ yeast was sold were justified by differences in cost. 
Respondents’ petition was allowed by the Commission, and, on Oc- 
tober 4, 1937, proceedings were reopened to permit the reception of 
such additional testimony and other evidence. Whereupon, the re- 
spondents offered in evidence a “Report on Examination of Costs 
of Sale and Delivery Applicable to Bakers’ Yeast.” (Res. Ex. 33.) 

Par. 17. The cost of sale and delivery applicable to bakers’ yeast, 
as shown in said report, referred to in paragraph 16 hereof, include: 

I. Costs of sale and delivery incurred at Divisions and Agencies throughout 
the United States, including— 

(a) Route selling and Delivery Costs, (6) Solicitation Costs; and, (¢) Service 
Costs, (hereinafter referred to as Direct Costs). 

II. General Administrative Costs incurred at Divisions and Agencies through- 
out the United States (hereinafter referred to as Indirect Costs). 

In addition to the above items of cost, respondents include a small 
item of home-office expense, representing salaries of bakery consult- 
ants. However, they do not include manufacturing costs, transporta- 
tion costs, and home-office general administrative costs (including cost 
of advertising) except the small item representing bakery consultants’ 
salaries. 

The months of January, February, and March, 1937, were selected 
by respondents as a test period, as shown in their report. Sales and 
costs, as shown therein and referred to hereinafter, represent average 
figures for 1 month based upon the 3 months operations. In addi- 
tion, certain time studies and cost studies were made by the respond- 
ents for the periods other than the 3 months period, but the underlying 
data thus obtained were used as a basis for making certain allocations 
of said average monthly costs, as described later herein. 
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The costs, as computed by respondents and shown in their report, 
applicable to serving customers whose monthly purchases of yeast 
fall into the separate quantity-price brackets, are shown below in 
comparison with the prices applicable to the respective quantities: 


Bracket Quantity (pounds) porte Sales price 
Cents per Cents per 
oun pound 

T. | tomo ze = cee) rt RO Ee LO eee oe 11. 7654 25 

DBO GO: 200 ee oes ee a ee ee ee ee ee 10. 0250 23 

SW SOD 40S 00 Siac ete. sete d . SEES EE eee eee 7. 71384 22 

Ae O00 CO.090 Shi oe ee Sees ae Rees ae ee 5. 7144 21 

6 162 (0000 Ta49OL af 2.120 8. eee Ee 2 a 4, 8942 20 

Gull 500;FOas00O Ss cre ao RAE oe a a ae ee ae eee 2. 5416 19 

73 fh 1SsOO0! TO: 42009 3 ses es tS ake $e ees ee 3 s2 ee eee 2. 0829 18 

Bi BiO00 IOUT, 4902 2. ES os ee ee ee ee oe eee 1. 4368 17 

9 | 7,500 to 9,999________ 1. 4785 16 
10 | 10,000 to 49,999 . 9214 144% 

117} .50,000;andsup ee Ss ee erie (4) 14 


1 As the costs shown above for each bracket were computed on the basis of sales to individual bakeries, 
no costs appear in bracket 11 ‘‘50,000 pounds and up’’ because no individual bakery establishment purchases 
from the company as much as 50,000 pounds of yeast in 1 month. 

In addition to bakers’ yeast the respondents sell many other prod- 
ucts including foil yeast, coffee, tea, gelatin, frozen eggs, diamalt, 
baking powder, and other products. Therefore, in making their cost 
study they group all products into two principal classes which they 
define as “Bakery Products” and “Grocery Products.” The respective 
divisions and subdivisions of the two groups of products as classified 
by the respondents are shown in tabular form as follows: 


Bakery Products 
Pound Yeast: 
Personal delivery 
Shipping Sales 


Grocery Products 
Foil Yeast 
Bulk Products—Tea 
Package Products— 


Sales to Grocers 
Bulk Products— 
(including Arkady, 
Package Products— 
Frozen Hggs and Fermaloid) 
(including Fleischmann Bak- 
ing Powder and other leay- 
eners) 


The term “Bakers’ Yeast,” as used by respondents, means “Pound 


Yeast” as distinguished from “Foil Yeast.” Respondents sell “Bak- 
ers’ Yeast” principally through their personal-delivery service but 


i i : 

otner minor sales are made which respondents style “Shipping Sales” 
66 = 

and “Sales to Grocers.” However, the term “Bakers’ Yeast” is used 


herein to mean that portion of pound yeast which is sold through the 
personal-delivery service, 


(including Royal Baking Pow- 
der, Dr. Price Baking Powder, 


Diamalt, Desserts, Coffee and Tea) 


a 
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Total Costs of Sale and Delivery and its Allocation by Respondents 
between (a) Bakery Products and (b) Grocery Products 


The total average monthly costs of sale and delivery, based on 
3-months’ operations, amounted to $978,793.38 (in the aggregate). 

Records are not kept by respondents which show all of the costs 
of sale and delivery of each of the two general classes of products, 
nor of each of the separate products, shown in the foregoing tabu- 
lation ; but respondents’ records do show the total sales of each of the . 
separate products. Therefore, for the purpose of allocating the total 
costs to the various products, respondents have applied certain pre- 
determined percentages (estimated percentages) to average monthly 
dollar sales. The percentages thus applied are as follows: 


Percent 
VAD athe GE ORR RS IK adhere DC Atco) 
PES eT) Kat OMAN eee ae en ee ee U2) 
Peek Cm OU Site te ene ee ee ee 11.3 


The total average monthly sales, based on 3 months’ operations, 
amounted to $6,518,015.44, the detail of which is shown in the fol- 
lowing tabulation: 


AVERAGE MONTHLY SALES 
Bakery Products: 


Pound Yeast: Dollar sales 
POLSON A artery elves je eee eee $1, 4138, 095. 03 
Shipping (Salest iio og oh SATrenis 35, 368. 53 
Sales ctor (arocers_s epee iot 6:0) rey 26, 277. 25 
BES UT Reem OM TCLS ee ee ee 749, 367. 56 
Package Products ts atria oe eee 68, 505. 22 
Orta Oo UkKeLve PT OUUCLS 2. ea ee ee $2, 292, 613. 59 
Grocery Products: 
OLN Cas bee te re eee 710, 890. 63 
BUlkeeroduet sei ee 3, 878. 26 
IPAcka ree ErogucCtse. == ses. 28 eee 8, 511, 182. 96 
PPOfaleGtoOecery a ET OQOUGlS= 4 <— a a ee 4, 225, 401. 85 
EBON ae See ee eee Se nee eae 6, 518, 015. 44 


The predetermined precentages were applied to the average monthly 
sales whereby respondents made an estimate of the costs of sale and 
delivery applicable to each product. The details of this procedure, 
referred to hereinafter as “First Step in Respondents’ Cost Alloca- 
tions,” are shown in the following tabulation: 
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FIRST STEP IN RESPONDENTS’ COST ALLOCATIONS 


Predetermined ; 
Dollar percentages Estimated 
sales applied to costs 
dollar sales 
BAKERY PRODUCTS 
Pound yeast: 
PeRonal deliverysse2 es. 1S a et - Se $1, 413, 095. 03 23 $325, 011. 86 
SNC fa SAYER CEN GO ee eS oe Rs AF ee See 35, 368. 53 23 8, 134. 76 
Sates tO crocens Sma 2. eas eee. eee 26,277. 25 23 6, 043. 77 
IB Ul Kap Oc UCtS = ae en aoe es ee ee eee ae 749, 367. 56 1.26 54, 329.15 
Packace products_24' o> “he tee sk 5 eerie: See. 68, 505. 22 11.3 7, 741. 09 
Totalit we gar jc. 3. eatreee Bes eet 2,292,613. 696 |_ 3. = bee SR See 401, 260. 63 
GROCERY PRODUCTS | 
OL Veaste ase ee oe oe see ee ee ae ene 710, 390. 63 23 163, 389. 84 
Buk products 96 shes 2. 435. detest tes 3, 878. 26 te 25 281.17 
Paekace products s 2-3 Sec 258 saben Soe ge open earn 3, 511, 132. 96 11.3 396, 758. 02 
TNOGAl: eee Oars tee fac ae a eaade sacle = ae re eee 40925, 401585: || Se on = =e eee 560, 429. 03 
Gyand) totalsess see ees oa en oe ee 6,518; 015344. || eee ees 961, 689. 66 


After applying the predetermined percentages to dollar sales of 
each particular product as shown in the foregoing tabulation, it was 
found that the total estimated costs of all products amounted to 
$961,689.66, or $17,103.72 less than the total known cost of $978,793.38 
(aggregate only for all products). This difference between the total 
known costs and the total estimated costs was made up by increasing 
the estimated costs for each product by approximately 1.78 percent, 
the ratio which $17,103.72 bears to $961,689.66. The details of this 
procedure, referred to hereinafter as “Second Step in Respondents’ 
Cost Allocations,” are shown in the following tabulation: 


SECOND STEP IN RESPONDENTS’ COST ALLOCATIONS 


Final estimated 
Add 1.78 : 
Estimated percent of allocation to 
costs estimated products of 
Cis total average 
monthly costs 
BAKERY PRODUCTS 
Pound hens ; 5 

Personal Gelin eryeesersaaeeeeseeeresa 2 = ean noe scecn- $325, 011. 86 $5, 780. 36 $330, 792 
SoD iogse los emma eee oe ene SRN cela 8, 134. 76 "144. 68 "8,279. rr 
Salésito-grotets = sss suesstts eee 6, 043. 77 107. 49 6, 151. 26 
BuO dU Chess oees ule ae eo eee ee eee ee 54, 329.15 966. 25 55, 295. 40 
PACK ACONNTOCUCLS sate eee amen ee nie De ee EINES 7, 741, 09 137. 67 7, 878. 76 
ONO os 2's Ghee a8 ee Ba ee NEE Pee ee 401, 260.63 | 7, 136. 45 408, 397. 08 
eft GROCERY PRODUCTS 7% 

ONIN CBS sae er a a a 163, 389, 84 

Billieproducise 4 Slay Tie EO eRe ee Bs 981.17 2 ve op i ee: i 
Packagéproducts = Oc. 9 47. 6 eves 396, 758. 02 7, 056. 37 403, 814. 39 
ANOLE Abe 3 ee <a Se ee eT gy ee 560, 429. 03 9, 967. 27 570, 396. 30 
Grand totalseesee ete Es, Mgt gb Ye are 961, 689. 66 17, 102. 72 978, 793. 38 


Following the estimated allocations of the total average monthly 
costs to the separate products (Second Step of Respondents’ Cost 
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Allocations), respondents made in independent study and analysis 
(independent of the predetermined percentages) of the respective 
costs applicable to the two general classes of products, to wit, bakery 
products and grocery products. As a result of this independent 
study and analysis, respondents earmarked $634,062.95 of the total 
average monthly costs ($978,793.38), and applied the same directly 
to the two classes of products. This direct allocation of $634,062.95 
of the total average monthly cost is referred to hereinafter as “Third 
Step in Respondents’ Cost Allocations,” the details of which are 
shown in the following tabulation: 


THIRD STEP IN RESPONDENTS’ COST ALLOCATIONS 


Bakery Grocery 
products products Total 
CASSIE SEVERE se. 28 2 es 5) Se Se a ae ee $66, 090.71 | $232, 992. 27 $299, 082. 98 
mreneysbakery Merchandising... .....24------2-------=---+ Ges Oy i Ae ee 23, 504. 21 
pAvency (Grocery Merchandising.._2-2-- =-. 2. Meets Ha) wi el |oateeol st ae 2o 32, 162. 16 32, 162. 16 
Agency Administration pee eek Dee oe Ee AE Oe Eee 49, 853. 48 6, 995. 34 56, 848. 82 
Jb SE ey 2 eee 41,771.05 | 101, 942. 38 143, 713. 43 
Division Bakery Merchandising. _./-....<_.-----.----------==- AAS056\. 09) eee ee eee 44, 956. 09 
Division Grocery Merchandising -_-.--__ 4-22-0222) Sete. | AeA 28, 365. 83 28, 365. 83 
Paivision. Administration”. 2025-222 tne ee Tone 6 2, 497. 53 2, 931. 90 5, 429. 43 
TUES Dah oe 5 8) Si Sr oe tok Ee ns ee 228, 673. 07 405, 389. 88 634, 062. 95 


After the allocation of $634,062.95 to bakery products and grocery 
products as a result of the independent study and analysis by respond- 
ents (Third Step of Respondents’ Cost Allocations), there remained 
an unallocated amount of $344,730.43 as shown in the third column of 
the following tabulation. The tabulation will be referred to here- 
inafter as “Fourth Step in Respondents’ Cost Allocations” : 


FOURTH STEP IN RESPONDENTS’ COST ALLOCATIONS 


z orton of eae of 

total costs— | total costs— 

Total aoe applied di- not allocated 

average COSUS | rectly (direct | directly (in- 

costs) direct costs) 
AIGNCY. StOCKVOOMsr = 4.2.8 $2,223 sh eesti ese she $34, 20d. 05) se=__ ie EEE $34, 294. 63 
AiponcyuDelivery. 2 OS. - v8 oe rw ce nda = 95-32 2 323, 385. 59 | $299, 082. 98 24, 302. 61 
Agency Bakery Merchandising-.--._._--------------------- 23, 504. 21 23, 504 12. epee a TE 
Agency Grocery Merchandising----_------------ oi 32, 162. 16 320162) ol Giles eee tee ee 
Agency Administration---------- » 182, 506. 72 56, 848. 82 125, 657. 9 
Division Stock Rooms_------ 17, 404. 33 |\..--_- mathe oy 17, 404. 33 
ANutomobiless]1\12 2222-22. es) 144, 570. 63 143, 713. 43 857. 20 
‘Division Bakery Merchandising _-_-_2._..-_-_------__<_ 2. 44, 956. 09 AasQ5Gs OOM een ee ee 7. 
orcigmi@ ominlissions. 9 22225. 7 Vac beet 2 flees ae ee ae se DOIG? Wee oe =) 297. 67 
Division Grocery Merchandising_--.------------------------- 28, 365. 83 98 360i 80: | ance see 
Drvision Administration: .+2.. S22. 72S. - 2 8 147, 345. 52 5, 429. 43 141, 916. 09 
AMatals {242s 4 2254 5— Se ee ie. 2 978, 793. 38 634, 062. 95 344, 730. 43 
(100. 00%) (64. 78% (35. 22%) 


In order to allocate the total indirect costs, to wit, $344,730.43 
between the two general classes of products, respondents, having 
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already allocated, by applying the percentages, $408,397.08 as the 
costs of sale and delivery of all bakery products and $570,396.30 as 
the costs of sale and delivery of all grocery products, simply deducted 
from these respective amounts the $228,673.07 and $405,389.88 (the 
amounts they found to be applicable to these two classes of products, 
respectively, by an independent study and analysis). Thus the allo- 
cations of this $344,730.43 resulted in $179,724.01 of it being applied 
to bakery products and $165,006.42 to grocery products. This pro- 
cedure is referred to hereinafter as “Fifth Step in Respondents’ 
Cost Allocations,” the details of which are shown in the following 
tabulation : 


FIFTH STEP IN RESPONDENTS’ COST ALLOCATIONS 


Bakery Grocery i 
products products Total 


Total costs of sale and delivery as allocated to the two classes 
of products by applying predetermined percentages to dol- 
larisales(Firstiand: Second! Steps)tls. 2 4-_ 22-8 $408, 397.08 |. $570, 396. 30 $978, 793. 38: 

(41. 72%) (58. 28%) (400. 00%): 

Portion of said costs applicable to the two classes of products 
as determined by respondents’ independent study and anal- 
VsisiCPhird--Step) accent ee ea, SE EE 228, 673. 07 405, 389. 88 634, 062. 95 

(36. 06%) (63. 94%) (100. 00%) 


Balance of said costs—allocated to the two classes of products : : =" 
bii.diflerenice see. teee a ie Xe a Ee Oh ee 179, 724. 01 165, 006. 42 344, 730. 43 
(52. 13%) (47. 87%) (100. 00%) 


Allocation of Costs to Bakers’ Yeast 


Respondents made no independent study and analysis for the pur- 


pose of allocating costs to bakers’ yeast, which is only one of the. 


several products included in the bakery-product classification. The 
allocation of costs to this one product, bakers’ yeast, was made only 
by applying said predetermined percentages to dollar sales, whereby 
respondents allocated $330,792.22 of the total costs of sale and de- 
livery to bakers’ yeast (First and Second Steps in Respondents’ Cost 
Allocations). 

This item of $330,792.22 was subdivided by respondents into 
“Direct Costs,” $192,457.95, and “Other Costs” (Indirect Costs), 
$138,334.97, 

In order to apply direct costs of $192,457.95 to personal-delivery 
bakers’ yeast, respondents made a segregation of that portion of the 
total direct costs ($228,6/3.07) applicable to the bakery-product 
classification as determined by their independent study and analysis 
(Third Step in Respondents’ Cost Allocations). To such costs 
($228,673.07), respondents applied a percentage, with slight varia- 
tions, which the total amount allocated to bakers’ yeast (aggregating 


aes 
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$345,222.92)* bore to the total amount (aggregating $408,397 .08) 
allocated to the bakery-product classification; such amounts having 
been previously determined by applying predetermined percentages 
to dollar sales (First and Second Steps in Respondents Cost Alloca- 
tions). This procedure is referred to hereinafter as “Sixth Step in 
Respondents’ Cost Allocations,” the details of which are shown in the 
following tabulation: 


SIXTH STEP IN RESPONDENTS’ COST ALLOCATIONS 


; Portion of 
Total direct | Percentages a it Sa 
__costs ; applied to Seiewes 
applicable direct costs nt ncatee 
= ~ . : ~{. to bakery .|. of bakery qoNoersonale 
products products delivers 
bakers’ yeast 
Route selling and delivery costs................--.--------- $93, 434. 02 83. 63 $78, 140. 38 
Solicitation ROSES en eg eens rs ieee See 122, 283. 67 84. 53 103, 366, 39 
SO OS FES Ere La eS —— 2 eens ie ipa 12, 955. 38 84. 53 10, 951. 18 
LAGS 2 lp apten Ss Seeee ee 5 ae Le ee ee ee CN 228, 673. 07 84. 16 192, 457, 95 


After allocating $192,457.95 of Direct Costs to bakers’ yeast there 
remained a difference of $138,334.27 between such Direct Costs so 
applied and the estimated total cost of $330,792.22 applied to bakers’ 
yeast by the use of the predetermined percentages at the outset of 
respondents’ study. Therefore, this amount ($138,334.27) was as- 
signed by respondents as such part of their unallocated costs (Indi- 
rect Costs) to bakers’ yeast. In other words, this amount was arrived 


at by difference in the same manner as the total “Indirect Costs” had 


been previously allocated to the two general classifications of 
products, bakery products and grocery products as previously de- 
scribed herein. 

This procedure is referred to hereinafter as “Seventh Step in Re- 
Spondents’ Cost Allocations,” the details of which are shown in the 
following tabulation: 


SEVENTH STEP IN RESPONDENTS’ Cost ALLOCATIONS 


Total Costs of Sale and Delivery as allocated to Personal-Delivery 
Bakers’ Yeast by applying predetermined percentages to dollar 


SAGs aMHr Ss ean SCCOLCmOLONG) eee ate he eR eB $330, 792. 22 
Portion of Direct Costs which respondents have allocated to Per- 


Sonal-Delivery Bakers’ Yeast (Sixth Step) 2-.-=-------_______=_- 192, 457. 95 


Balance determined by difference, styled by respondents as Other 
Costs (indi rect. GOsts eras sel eink ees In el eG be Oe 138, 334. 27 


1Including sales through the personal-delivery service, shipping sales, and sales to 
grocers. 
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Allocation of the various elements of costs to the 
quantity-price brackets 


As previously set forth herein, a cost of $330,792.22 was applied 
by respondents to sale and delivery of bakers’ yeast at the outset 
by the use of predetermined percentages. Likewise, by the use of 
predetermined percentages (used directly and indirectly), respond- 
ents separated this allocated portion of $330,792.22 into component 
parts as follows: 


if Direct Costs: 


(a) Route Selling and Delivery Costs_---------------------- $78, 140. 38 

(D) mSOlicitationg@OStS ta ee ae ne ee 108, 366. 39 

(ce) Services Costsa 222 Jet ee eee eS ee eee 10, 951. 18 
Total | Direct. (Costs. = 4 = ee ee ee 192, 457. 95 
W*Other Costs( Indirect! Costs) —2.=. 2 see eee 188, 334. 27 
Total Costs applied to Sale and Delivery of Bakers’ Yeast_--. 330, 792, 22 


Respondents’ next step was to allocate the above costs to the groups 
of customers whose monthly purchases of bakers’ yeast fell in the 
respective quantity-price brackets. 

The items of direct costs making up the total of $192,457.95 applied 
to bakers’ yeast, as shown above, were allocated and applied to the 
respective quantity-price brackets by time studies and call studies 
as follows: 

Item I (a) $78,140.38, route selling and delivery costs, applied to 
bakers’ yeast, was apportioned according to time of stops of the 
driver-salesmen and trucks at customers’ premises as determined by 
stop-watch studies and collected data for 6 days. These data showed 
the aggregate and proportions of time as between the purchasers of 
the various bracket-quantities of yeast. The apportionment of this 
item will be shown later in tabular form. 

Item I (4) $103,366.39, Solicitation costs, applied to bakers’ yeast, 
was apportioned according to number of calls. on customers by 
solicitors, foremen, and managers. The apportionment of this item 
will be shown later in tabular form. 

Item I (¢) $10,951.18, Service costs, applied to bakers’ yeast, was 
apportioned according to a study of actual time spent on calling on 
customers by service men. The apportionment of this item will be 
shown later in tabular form. 

Following the allocations of Item I, Item II Other Costs (Indirect 
Costs), $138,334.27, was allocated to the quantity-price brackets in 
the same proportions in which the total direct costs, I (a), I (6), and 
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I (c) combined, had been allocated as described above. The appor- 
tionment of this item will be shown later in tabular form. 

Before transforming the total so-called Direct and Indirect Costs 
into costs per pound, respondents apportioned $3,316.26, representing 
bakery consultants’ salaries and expenses, to the quantity-price 
brackets on the basis of a time study. 

The apportionments to quantity-price brackets of all items of cost 
applied to bakers’ yeast by respondents are referred to hereinafter 
as “Eighth Step in Respondents’ Cost Allocations,” the details of 
which are shown in the following tabulation: 


EIGHTH STEP IN RESPONDENTS’ COST ALLOCATIONS 
[Respondents’ Allocations of Costs to Quantity-Price Brackets] 


| Total cost 


Route eM ed and 
a 7 elivery 
a selling | Solicita- Bervice Total _ Total applied to | Bakery Total 
5 and de- tion costs 3. | direct indirect | "}akers’ Soe GaSe 
E F i 4 i 
g§ |. Quantity-price ery eosts cots oot yeast by | sult- Sia tant 
3 | brackets (pounds) respond- | ants’ | yeast by 
& ents § serv- | resnond- 
a) ices ° ents 
Co 
Ss Sixth Sixth Sixth Sixth. | Seyenth | Second 
[e2) step step step step step step 
IS | TiC ees eee $25, 365. 93|$32, 570.17) $853. 74|$58, 789. 84|$42, 256. 76)$101, 046. 60 $44. 73|$101,091.33 
BN 10-200 a = 10, 643. 45) 22, 848. 22] 1, 293. 00} 34, 784. 67| 25, 002.41) 59, 787. 08 66. 80] 59, 853. 88 
3 | 300-499.__________ 6, 538. 95| 13,917.84) 1,407.12) 21, 863.91] 15, 715.27| 37,579.18] 73.34) 37, 652. 52 
4 | 500-999 6, 823, 23| 11, 581. 86| 2,305.00) 20,715. 09| 14, 889. 52] 35, 604.61) 158: 20) 35, 762. 81 
5 | 1,000-1,499_______ 3, 526. 27| 5, 390. 85] 1, 192.87] 10,109.99] 7,266.82) 17, 376. 81| 166.77] 17, 548. 58 
6 | 1,500-2,999_______ 5, 793. 22| 5, 141. 36} 1, 769. 93] 12, 704.51} 9, 131.70 21, 836.21] 337.99) 22, 174. 20: 
7 | 3,000-4,999_______ 5, 322.39] 4, 431. 92 841.90] 10,596.21) 7,616.31] 18, 212,52) 643,44 18, 855. 96 
8 | 5,000-7,499_______ 4, 147.62] 2,812, 25 502.77| 7,462.64} 5, 363.97] 12, 826. 61 418, 23] 12, 244. 84 
9 | 7,500—9,999 -______ 4,154.95} 1, 950. 43 446.79| 6,552.17] 4,709.55] 11, 261.72 246. 76] 11, 508. 48 
10 | 10,000-49,999_____ 5, 819. 37| 2, 721.49 338.06] 8, 878.92} 6, 381.96] 15, 260. 88]1, 160. 00) 16, 420. 88 
iN EY ectae Ws oak onl eee See oe) en SA em Eee eee) a ee Nek pes ere eer el Poe Soe eee eer at ea 
78, 140, 38/103, 366. 39]10, 951. 18/192, 457. 95/138, 334. 27) 330, 792. 22|3, 316. 26/334, 108. 4& 


1 Allocated to brackets on basis of time study for 6 days. 

2 Allocated to brackets on basis of number of calls on customers. 

3 Allocated to brackets on basis of time study. 4 ; 

4 Allocated to brackets on basis of total direct costs previously allocated to brackets as shown in the im- 
mediately preceding column. ‘ 
A ePotal amount of $330,792.22 was estimated by respondents by applying predetermined percentages to 

ollar sales. 

6 Allneated to brackets on basis of time study. 


For the next step of respondents’ cost allocations, they tabulated all 
sales of bakers’ yeast (sold through personal-delivery service) 
throughout the United States during the month of January 1937, 
whereby the quantity (number of pounds) of yeast sold and delivered 
to each and every single bakery establishment was grouped into the 
separate quantity-brackets. The number of pounds assigned to each 
quantity-bracket was then applied to the cost already allocated to 
the separate brackets in order to determine the cost per pound appli- 
cable to each bracket. This procedure is referred to hereinafter as 

’“Ninth Step in Respondents’ Cost Allocations,” the details of which 
are shown in the following tabulation. 


150 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 F. TC. 


NINTH STEP IN RESPONDENTS’ COST ALLOCATIONS 


Total average Re taseqerye 


monthly costs | soiq through | Costs per» 


ity-pri kets (pounds applied to . 
R Quantity-price brackets (p ) hakcrat yeast See ban 
| by respondents January 1987 ' 
Eighth step Pounds Cents 
140149020 SOI9GT 118 10 2IQMIRAT QOLIAIEE $101, 091. 33 859, 226 11. 7654 
TSO LO 200 28-8 oe a ee 8 59, 853. 88 597, 049 10. 0250 
300 $0499 272233. 02 Sera 87, 652. 52 488, 14 7. 7134 
G00;10:990 «ek ee ie Se. ee ee 35, 762. 81 625, 842 5. 7144 
F000 to 1749902 . iis ert AU Oe te se 17, 548. 58 358, 457 4. 8942 
1,500 to 2,999__-- 22, 174. 20 872, 442 2. 5416 
3,000 to 4,999___- 18, 855. 96 905, 271 2. 0829 
5, 000 to i 499____ 13, 244. 84 921, 843 1. 4368 
7, 500 109 909s pape se a eee oe = pos ga ee rep ee re greeE 11, 508. 48 781, 025 1. 4735 
10, 000 to 49, SOR ee Bate eae el ee te OAS _ Sa DFS 16, 420. 88 1, 782, 121 9214 
50, O00 and Op een ene ac ee ea a 
334, 108. 48 8, 191,422 


The costs per pound, applicable to the respective brackets as deter- 
mined by respondents and shown in the preceding tabulation, are 
compared with respondents’ price scale near the beginning of this 
paragraph. 

Par. 18. In compiling the cost data as shown in respondents’ re- 
port, referred to in paragraph 16 hereof, two known factors were im- 
mediately available at the outset, namely: 

(a) Amount of dollar sales throughout the United States of each 
of respondents’ separate products making up an average monthly 
total of $6,518,015.44; and, 

(b) Costs of sale and delivery throughout the United States of 
all products combined, amounting to a total monthly average of $978,- 
793.38 (the portions of cost applicable to each of the separate prod- 
ucts being “unknown factors”). 

Respondents’ methods of compiling and allocating the costs of sale 
and delivery resolved themselves into two principal points of proce- 
dure, namely: 

(1) Allocation of costs to the separate products; and, 

(2) Allocation of the various elements of cost, dpportinited fe 
bakers’ yeast, to the separate quantity-price brackets 

The methods employed by respondents in making their allocations 


of costs have been outlined, step-by-step, in detail in paragraph 17 
hereof. 


(1) Allocation of costs to the separate products 


A review and study of the step-by-step process, set forth in para- 
era 17, will show that the respondents represent the actual costs 
of sale and delivery of bakers’ yeast and all other products to be the 
amounts of the lump-sum estimates set against each product as shown 
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in the “Second Step.” This is not a fact as these amounts are not 
actual individual products costs. The only actual cost factor that 
has been determined is the total of $978,793.38 representing average 
monthly costs of sale and delivery of all products combined through- 
out the United States. Respondents’ records do not show the actual 
portions of this total which are properly applicable to any one of 
the several separate products. —~ . ‘ 

Respondents determined by a factual cost study and analysis that, 
of the total average cost of $978,793.38, an amount of $634,062.95 
(64.78%) might be allocated directly to the two general classes of 
products, that is, $228,673.07 to Bakery Products and $405,389.88 to 
Grocery Products. All other allocations of cost depend directly or 
indirectly upon the application of the respective percentages to the 
dollar sales of the respective products as shown in the “First and 
Second Steps.” 

Nowhere in the respondents’ cost study does it appear that any 
factual study has been made to determine the correctness of the per- 
centages that have been applied to the dollar sales of the respective 
products whereby the costs of sale and delivery of these products 
have been determined in the form of lump-sum estimates. The cost 
study submitted by the respondents, referring to these percentages, 
states that they “are based, in part, on the companies’ experience and, 
in part, on generally recognized costs of distribution of grocery and 
other products and, in the opinion of its financial officers, they pro- 
vide for a fair and reasonable allocation of such costs.” In addition, 
from all the evidence, it appears that the correctness of the percent- 
ages, or the results to be obtained by the use of them, have never 
been determined through any factual study, but that they represent 
judgment and opinion only. 

The factual cost study and analysis made by respondents was 
not made for the purpose of determining the accuracy of the percent- 
ages or the accuracy of the results to be obtained by the use of them 
but it was made upon the major premise that the percentages were 
correct and that the lump-sum estimated costs arrived at by applying 
the percentages were actual costs. 

A review and study of the step-by-step process shows conclusively 
that the correctness of the percentages and the accuracy of results to 
be obtained by the use of them is assumed by the respondents. For 
example, by the factual cost study and analysis to determine the 
allocation of costs without the application of the percentages, the 
respondents accounted for only $634,062.95 (64.78%) of the total 
known costs of all products. This left $344,730.43 unaccounted for, 
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which was allocated by difference as shown in the Fifth Step. For 
clarity, this procedure is reproduced below in tabular form. 


RESPONDENTS’ ALLOCATIONS OF COSTS TO THE TWO GENHRAL 
CLASSES OF PRODUCTS 


Bakery Grocery 
products products Total 
Total costs of sale and delivery as pllocsiat to te two 
classes of products by applying predetermined per- “ 
ntages to dollar sales (First and Second Steps) - ----- $408, 397. 08 $570, 396. 30 $978, 793. 38 
ER : (41. 72%) (58. 28%) (100. 00%): 
Portion of said costs applicable to ine a3 clase a 
products as determined by Respondents’ factual cos 
study and analysis (Third Step) ---------------------- 228, 673. 07 405, 389. 88 634, 062. 95 
(36. 06%) (63. 94%) (100. 00%) 
Balance of said costs—allocated to the two classes of 
DLOdUCtSOYsdif erence = re eae ee 179, 724. 01 165, 006. 42 344, 730. 43: 
(52. 18%) (47. 87%) (100. 00%)» 


A review of the above tabulation shows conclusively that, at the 
very outset, lump-sum estimates were made of the portions of costs 
applicable to each of the reparate products: such amounts, when 
added, gave the lump-sum estimates which respondents applied to the 
two general classes of products, bakery products and grocery prod- 
ucts. From these lump-sum estimates applied to the two general 
classes of products, respondents deducted that portion of costs which 
they applied directly as the result of a factual cost study and an- 
alysis; the difference in each instance they regarded as “indirect 
costs.” In other words, molds were established in the beginning in 
the form of lump-sum estimated amounts. Following this, a factual 
cost study and analysis was made whereby certain direct costs were 
earmarked and placed into the respective molds, and the remaining 
amounts required to fill-out the molds in each instance were provided 
by respondents in the form of “other costs” or “indirect costs” on 
which no factual studies and analyses had been made. 

In the case of bakery products, respondents applied a lump-sum 
estimated cost of $408,397.08 (41.72%) of the total known costs. 
However, of the total direct costs, $634,062.95, determined by a factual 
cost study and analysis, respondents applied only $228,673.07 
(36.06%) to bakery products; while, of the total $344,730.43 indirect 
costs, respondents applied $179,724.01 (52.18%) to bakery products. 

If the factual study had been made for the purpose of determining 
the accuracy of the percentages, rather than taking their accuracy for 
granted, it is doubtful that 52.13 percent of the indirect costs, on 
which no factual cost study and analysis had been made, should be 
applied to bakery products, while only 36.06 percent of the direct 


costs, respondents applied $179,724.01 (52.13%) to bakery products. 
was thus applied. 
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As the result of a factual cost study and analysis of the total aver- 
age monthly costs of $978,793.38, an amount of $634,062.95 was 
earmarked as coming within either the bakery classification or the 
grocery-product classification, leaving a balance of $344,730.43 un- 
allocated. This item of the $344,730.43 of unallocated costs is re- 
ferred to herein as “indirect costs.” The elements of cost included in 
this item of $344,730.48 are as follows 


Agency Stockrooms: 


ROAR ECO] ower nce De Mee OL fate | eee $25, 666. 97 
Be Rrio Ora tn ohwe ai) fa Sa A PE ole ae ON ne 7, 444. 21 
PROReCILANCQUS Retee Es ae Wie Nels Re ter i Re et ae ae 1, 183. 45 
EDO i tee ese e se YIN OG pet (eA eat. ew byes 34, 294. 63 
Agency Delivery: 
oro en li nagseated #eOrtion) =e. 2. eee ee ts ere Seno ye Gal 
Charges on Shipments to Shipping Customers________________ 14, 686. 01 
Charges on Shipments of Grocery Products to Jobbers___________ 579. 43 
Charges on Shipments to Personal Delivery Customers________ 6, 845. 07 
Wenverya ti xX Penseda (co AGeNCIeS) — ee 239, 33 
SMT ET sansa capapee lah ia Pa ae: 0 Ril ap dllmmmnt team Aas dole en deme A $24, 302. 61 
Agency Administration: 
Payroll enerale @& Glericale:22). 2s I), Sia g.e oo) eee 51, 129. 34 
OniCee Snpplics es Ors crs erat bk et bee 6, 287. 48 
QUHES JORG TOSS le. We i a ee ee eee Be reli be 18, 487.98 
Belephonenc, Lelesraph 222.22 4) A ae a ee ee Ee ery 9, 125. 77 
VA RNOWS ie tal lt le ema alae a sae ited sop di ba ed ake Dy 27, 459. 51 
MUSCeILAme nis ete: Se ip ibb UTR ee: EET pee se 6, 6382. 48 
Heenan —— kde Mai Quipme ses 225 Sener tuieet oe) fhe os 5, 098. 92 
UDA@G 2 8 ofa al nS ee ee ee ee eee ee 6, 486. 42 
ADO LA Seat ey Seer ETE AE Ay Le 8 TO TOPs Ashe $125, 657. 90 
x ———— 
Division Stockrooms: 
LPP Ra VEN 5 oe es ee eee ae es ee Bee BERR 4, 887. 44 
Ue VV LOL OMG we seen weed By RE ee 8 ee 5k kt 1, 589. 26 
Waerrehouse @lareec=—Olamaltae: ween koe ee eS 1, 182, 10 
“i SR HOZEn) Mn Pega SWEEPS TEE) FEET 5, 168. 98 
se Sp paOuler 5- stewero ho a ogite a alge) 8,118. 79 
Miscellaneous sx DENSA = ss sae toe Le en be We 28d ehh 7) BE! 1, 507. 81 
‘Gore ie se a ae reo irae ataneeir Meaney De Irate Sais Fees See $17, 404. 33 
Automobiles (Unallocated) Portion) ~~ =~. 222 -- t 857. 20 


Moreion Womimissions 5. sem eae, Seen Ie ee Lt 5p I ee 297. 67 
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Division Administration : ey: 
Payroll—Mers. Asst. Off. Mgrs------------------------------- 23, 376. 38 
4 4 A both & sects: Resa ~bate-teooclewiast tess 229978, 60 
SS eee GlOriCah. 24 eee a ee ae ee eee 26, 057. 81 
Cg = (Sener al es eee eee Se et eee are eae 5, 122. 89 
Cie TT MItCd. CNS] OMS a= ee 2, 368. 15 
Traveling Expense—Mers. Assts. Off. Mgrs_------------__-__- 6, 082. 99 
#1 50] -eAlectsO Depts sseas_ Sith ip 4iteei ayers 1, 127. 66 
Cffice Supplies__--— eereppisticy sop PU ES be eg tees t Preset 8 eee 4, 812. 67 
(eee SH xen sean" See e ee ee eee orth ee RoeS 3, 781. 45 
Melephone! xplelesia pie mee eee eee See eee eee 3, 473. 14 
Gonyention: Hxpense—-Bakery == 22s — = aa eee 1, 680. 19 
ae (4. == GROCOlY-a25sesshesss see ee 253. 9258 
Group '-Meeting 812.442 4s Seas a 8, 005. 50 
WON — 2a seca seo en eat ase Sadeans Ses assess See 5, 546. 29 
Gratuities. 6 ae oe ee 459. 28 
Advertising—MiscellameCOUSs === an = ee ee 936. 78 
Ss —Freight & Express *= = * ee 3, 009. 53 , 
Visomatic’ Expenses. 2 ue Se Se eS 309. 77 
Bp =< ee ET SS Pie ee Ma Soe Se 261. 37 
Taxes—Social Security_-__-_ SESS Se er ae ee 18, 321. 72 
Hxpense .Distribution— (Credit) === aaa a ae 1239. 59 
Hixpense Miscellaneous... _2 = ae een ee 4, 959. 23 
Workmen’s Compensation Insurance______---_------___--__--- 4, 280. 36 
Total Sia s tes Sc ee ee 141, 916. 09 
Grands Total = SS" Se ee ee 344, 730. 43 


1 Denotes deduction. 
This total item of indirect costs was allocated to the two general classes 
of products as follows: 


Bakery #Products 3.222 ees eh 2 $179, 724. O01 
Grocery Products 3225 = 165, 006. 42 
Totals ee ee eee oe 344, 730. 43 


Of the total amount of $179,724.01 of the indirect costs which was 
applied to bakery products, an amount of $138,334.27 (76.97%) was 
_applied to bakers’ yeast. Of course, these allocations of the indirect 
costs were applied to the two general classes of products and thence 
to bakers’ yeast by difference wholly and entirely upon respondents’ 
assumption that their lump-sum estimates, applied to each ‘product 
at the outset, were accurate and correct. Therefore, after deducting | 
those costs which were earmarked as direct costs from the original | 
lump-sum estimates, the difference was assumed to be indirect. costs. | 

A review of the separate items and elements of costs as listed above 
will show immediately that many of such items could have been | 
allocated directly to the two general classes of products and thence | 
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to the separate. products to which they applied. For example, 
“Charges on shipments to shipping customers, $14,686.01” could 
have been allocated directly. Likewise, “Warehouse Charges— 
Diamalt, $1,182.10” and» “Warehouse Charges—Frozen Eggs, 
$5,168.93,” together with several other items of cost as shown in the 
above list could have been allocated directly to the respective products 
to which they applied. No part of these particular items of cost 
could have possibly been incurred in connection with the sales of 
bakers’ yeast. Nevertheless, under respondent’s method of calculat- 
ing costs, 40.13 percent (ratio of $138,334.27 to $344,730.43) of these 
costs were applied to bakers’ yeast. 

Reference is made also to the item of “Taxes—Social Security— 
$18,321.72” of which according to respondents method of allocation, 
$7,352.50 (40.18%) was applied to bakers’ yeast. Nowhere in the 
record is there any evidence which would show what portions of 
the total amount of $18,321.72 applied to persons engaged in the sale 
and delivery of bakers’ yeast. 

In arriving at their cost differentials, these so-called “indirect costs” 
were applied by respondents at a ratio of 13 times as much per pound 
on sales to those customers who pay 25 cents per pound for bakers’ 
yeast as was allocated to sales to the customers who pay 141% cents 
per pound for their yeast. 

For a further example of respondents’ methods of apportioning in- 
dividual costs, reference is made to the items of stockroom costs ; 
“agency stockrooms, $34,294.63” and “division stockrooms, $17 404.33,” 
a portion of which could have been allocated directly to frozen eggs 
and other products as outlined heretofore. Under respondent’s 
method of allocation, a total amount of $20,746.80 (40.18%) of the 
stockroom costs was allocated to bakers’ yeast and this amount was 
then allocated to the quantity-price brackets, in the calculation of re- 
spondents’ cost differentials, at the ratio of 13 to 1, that is, 13 times as 
much of this cost was allocated to each pound of yeast sold to 
customers paying the 25-cent price as was allocated to each pound 
of yeast sold to customers paying ‘the 1414-cent price. , It 
will be noted in connection with the stockroom costs that bakers’ yeast 
is packed in cartons at the factory, shipped to the divisions and 
agencies in such cartons, placed in the respective stockrooms in such 
cartons, removed from the stockrooms while still in the cartons, and 
such cartons remain unbroken when delivered to the customers. Or, 
in the event that a customer should take less than a carton, then the 
cartons are generally broken immediately prior to such delivery. 
In the absence of evidence to the contrary, it would appear that there 


156 FEDERAL. TRADE COMMISSION DECISIONS 


Findings 29 F. T. C. 


could be little or no cost difference per pound in the stockroom costs 
applicable to bakers’ yeast. | 

The small item of “Foreign Commissions—$297.67” is not applica- 
ble to sales within the United States. Nevertheless, respondents have 
included an amount of $119.45 (40.18%) of this item in the cost 
applied to bakers’ yeast. This small item of cost is trivial and would 
make little difference in the calculation of respondents’ cost differen- 
tials. But, it is cited to show the methods employed by respondents 
in their calculation of costs. 


(2) Allocation of the various elements of costs, apportioned to bakers’ 
yeast, to the separate quantity-price brackets 


The methods by which the $330,792.22 of costs of sale and delivery 
applied to bakers’ yeast have been allocated to the respective quantity- 
price brackets, has previously been set forth in the “Eighth Step of 
respondents’ cost allocations.” To summarize: The respective items 
making up this total—to wit, $78,140.38, route selling and delivery 
costs; $103,866.39, solicitation costs; $10,951.18, service costs; and 
$138,334.27, indirect costs—were allocated to the respective quantity- 
price brackets as follows: Route selling and delivery costs on the basis 
of a time study; solicitation costs, on the basis of the number of calls 
on customers; service costs, on the basis of a time study; and, indirect 
costs, on the basis of total direct costs previously allocated to the 
respective brackets. 

The correctness of each of the foregoing amounts cannot be 
determined conclusively since they were arrived at on the assump- 
tion that the lump-sum estimate of costs allocated to bakers’ yeast 
is the actual total costs of sale and delivery of this product. | 

The allocation of the solicitation costs to the quantity-price brack- 
ets, having been made on the basis of calls, has not been shown to be 
accurate and correct, since the time spent on the separate calls varies 
materially; and, in addition, the evidence shows that a portion of this 
item represents promotional costs which have not been segregated 
and treated separately in respondents’ computations. 

The service, represented in the item of service cost, while available 
to all customers, the cost of it has been charged to all customers re- 
gardless of whether they have availed themselves of the service or 
not. The type of service represented in this item of cost together 
with the type of service represented in the item of bakery consultants 
cost, has been previously referred to in paragraph 7 hereof; and when 
the evidence describing these types of service was introduced by the 
respondents, which was prior to the time that the respondents peti- 
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tioned to reopen the case in order to introduce evidence with respect 
to costs, it was represented as being available to all customers free 
of charge. 


Respondents’ Use of Nation-Wide Costs 


The complaint, as amended, alleges discrimination in price in the 
sale of bakers’ yeast by the respondents, only according to the prices 
set forth in schedule A of paragraph 10 hereof. The “Report on the 
Examination of Costs of Sale and Delivery Applicable to Bakers’ 
Yeast” (Res. Ex. 33), offered in evidence by the respondents to show 
the justification for the price differentials as set forth in said schedule 
A, made no disclosure of the fact that bakers’ yeast is sold by the 
respondents according to any scale of prices other than that set forth 
in said schedule A. However, the evidence shows that the respond- 
ents do sell bakers’ yeast at scales of prices other than those set forth 
in schedule A; namely, at prices as set forth in schedules B, C, D, 
and E of paragraph 10 hereof. 

Respondents included the costs in those areas where bakers’ yeast 
is sold according to the scale of prices set forth in said schedules 
B, C, D, and E in order to justify the price differentials set forth in 
schedule A. 

* * * * * * * 

After a thorough study of the “Report on Examination of Costs 
of Sale and Delivery Applicable to Bakers’ Yeast” (Res. Ex. 33), 
and a review of the evidence in relation thereto, and for the nu- 
merous reasons set forth herein, the Commission rejects the costs of 
sale and delivery applicable to bakers’ yeast, submitted by respond- 
ents, as a justification for the price differentials set forth in schedule 
A of paragraph 10 hereof. 


CONCLUSION 


Respondents, in the sale and distribution of yeast, as above de- 
scribed, are engaged in interstate commerce. There is a constant 
daily current of commerce in respondents’ products throughout the 
country. As heretofore found, after the yeast is manufactured by 
the respondents at its six factories, it is packed and immediately 
placed in the channels of commerce so that it will reach some 25,000 
customers of the respondents located over the entire country within 
48 hours with but a temporary storage at the respective warehouses, 
which is for the purpose of expediting its delivery. The yeast 
remains in the original cartons until such time as it is delivered from 
the respondents’ trucks to their customers to meet the constant 
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demand for such use existing on the part of said customers. The 
prices fixed and charged by respondents for such yeast are fixed and 
charged by them in the course of commerce, and such sales are sales 
in commerce within the meaning of section 2 (a) of the Clayton Act. 

Respondents have not shown, cost differences between selling and 
delivering the respective quantities of bakers’ yeast as set forth in 
Schedule A of paragraph 10 hereof which are sufficient to rebut the 
evidence of unlawful discrimination. In their attempt to show justi- 
fication for the price differentials, respondents have offered cost 
studies, computations, and allocations based upon lump-sum esti- 
mates which were demonstrated by their own tabulations to be erro- 
neous, and they have distributed the results of this error throughout 
their cost study on the basis of the re-assumed correctness of the 


demonstrated errors. These lump-sum estimates were applied re- | 
peatedly, directly and indirectly, throughout respondents’ alloca-_ 


tions of costs and the partial cost data obtained by an actual survey 
were augmented “by difference” in order to adjust the final and 
vital results to coincide with the lump-sum estimates made at the 
outset. 

Respondents have resorted to the use of lump-sum estimates in the 
allocation of all costs; they have included in the costs allocated to 
bakers’ yeast many items of cost which were not incurred in the 
manufacture, sale, and delivery of bakers’ yeast; and, they have 
included many items of cost which should be allocated equally to 
each pound of bakers’ yeast. While it may be good practice to use 
lump-sum estimates for internal managerial purposes, and while 
respondents may include any and all costs to determine the selling 
price, we are of the opinion: (1) That respondents’ lump-sum esti- 
mates cannot be made the basis for price differentials; and, (2) that 
costs which are not incurred in the manufacture, sale, or delivery of 
a product, and costs which should be allocated equally per unit to 
the product, cannot be made the basis for price differentials; and, (3) 
that only such costs may be used to justify a price differential between 
different purchasers of a product of like grade and quality as those 
which reflect no more than the savings made in the functions and 
activities which are essential in the manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such 
products are to such customers sold or delivered. 


Respondents’ arbitrary and erroneous allocations of cost are 


further demonstrated by their use of costs of sale and delivery in 
those areas where yeast is sold at the prices set forth in schedules 


B, ©, D, and E, in order to justify the price differentials as set forth | 


in schedule A. This is particularly true since the prices set forth 


} 
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in schedules B, C, D, and E are higher and show a greater spread in 
some instances than the prices set forth in schedule A. 

The evidence shows that there is no differing method of sale or 
delivery of the respondents’ personal-delivery pound yeast (bakers’ 
yeast), as distinguished from other minor sales of yeast which 
respondents style “shipping sales” and “sales to grocers.” 

We conclude that through the use of the discriminatory prices as 
set forth in schedule A, and as otherwise shown herein, respondents 
have violated and are violating, section 2 (a) of the Clayton Act. 

Chairman Freer not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, as amended, the 
answers of the respondents, as amended, testimony and other evidence 
taken before John W. Norwood, a trial examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint, as amended, and in opposition thereto, briefs filed 
herein, and oral arguments by James I. Rooney, counsel for the 
Commission, and by Theodore Kiend] and Edwin F. Blair, counsel 
for the respondents, and the Commission being of the opinion that 
said respondents have violated the provisions of section 2 (a) of an 
Act of Congress approved October 15, 1914, entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes” (the Clayton Act), as amended, and having 
made its report, stating its findings as to the facts and its conclusions: 

It is ordered, That the respondents, Standard Brands Incorporated 
and Standard Brands of California, their officers, representatives, 
agents, and employees, directly or indirectly, in connection with the 
offering for sale, sale, and distribution of bakers’ yeast in interstate 
commerce, or in the District of Columbia, do forthwith cease and 
desist from discriminating in price between different purchasers of 
bakers’ yeast of like grade and quality, either directly or indirectly: 

1. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the 
respective purchasers, as set forth in schedule A of paragraph 10 of 
said findings of fact. 

2. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased (whether from th + respondents or 
from any other source) over a period of time by the respective pur- 
chasers, where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of com- 
merce in which respondents or any of their customers are engaged, or 
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to injure, destroy or prevent competition with respondents or any of 
their customers, except where said differentials in price, based upon 
the quantities or volume purchased from the respondents during such 
period of time by said respective purchasers, make only due allowance 
for differences in the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which said bakers’ yeast 
is to such purchasers sold or delivered during the period of time for 
which such differentials are allowed. 

3. By means of price differences resulting from selling said bakers’ 
yeast to a single purchaser at prices based upon the total quantity or 
volume purchased (whether from the respondents or from any other 
source) during a period of time by such purchaser, irrespective of the 
quantities or volume delivered by the respondents to the separate 
plants, factories, bakeries, or warehouses of such purchaser, where the 
effect of such discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce in which respond- 
ents or any of their customers are engaged, or to injure, destroy, or pre- 
vent competition with respondents or any of their customers, except 
where said differentials in price make only due allowance for differ- 
ences in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which said bakers’ yeast is to such 
purchasers sold or delivered. 

4. By selling said bakers’ yeast to certain of such purchasers at so- 
called “off-scale” prices as described in paragraph 12 of said findings 
of fact, even though the differentials in price of any given price scale 
make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in 
which said bakers’ yeast is to such purchasers sold or delivered during 
the period of time for which such differentials in price are allowed. 

Lt is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 

ai t as further ordered, That the complaint be, and the same hereby is, 
dismissed insofar as it applies to the sale and distribution of foil yeast. 

Chairman Freer not participating. 


POLITIS LABORATORY 161 


Complaint 


In THe Marrer or 


HARRY POLITIS, TRADING AS POLITIS LABORATORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3227. Complaint, Sept. 15, 1937—Decision, June 20, 1939 


Where an individual engaged in manufacture of preparation called “Politis,” 
for use by members of public afflicted with eczema, athlete’s foot, poison 
oak, and various other ailments and conditions, and in sale and distribution 
thereof through wholesalers and direct to consumer, to purchasers in 
various States other than that of origin— 

(a) Represented, in advertising said product among members of the consum- 
ing public of the United States, through various forms of printed matter, 
through radio broadcasts, and in other ways, that such preparation was 
a competent, adequate, and effective treatment and cure for infections, 
eczema, athlete’s foot, poison oak, impetigo, burns, skin diseases, skin ail- 
ments, pimples, rashes, boils, skin infections, running sores, ringworm, 
hives, varicose ulcers, skin eruptions, and abscessed conditions, facts being 
Said product was neither medicinal preparation nor scientific ointment, con- 
tained no active therapeutic agent used by medical profession in treatment 
of eczema, and did not constitute remedy or cure, or competent treatment, 
therefor or for other ailments and conditions above mentioned, and would 
not prevent infection or cure it, once started; and 

(6) Represented, through use of word “laboratory” in trade name employed 
by said individual, that he conducted, operated, or maintained a laboratory 
for purpose of manufacturing, testing, or experimenting with preparations 
sold by him, facts being he neither owned nor operated laboratory in con- 
nection with his business, and was neither druggist, doctor, nor chemist; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into belief that all said representations were true, and 
with result, as direct consequence of such mistaken and erroneous belief 
induced by such advertising and representations, that consuming public 
was caused to purchase substantial volume of his said preparation and 
trade was unfairly diverted to him from others engaged in sale in commerce 
among the various States of products intended for like and similar purpose, 
and who truthfully advertise the same: 

Held, That such representations, acts, and practices, as above set-out, were to 
the prejudice and injury of competitors aforesaid and of the public, and 
constituted unfair methods of competition. 


Before Ur. Henry M. White, trial examiner. 
Mr. Karl Stecher and Mr. Reuben J. Martin for the Commission. 
Mr. George W. Mead, of Portland, Oreg., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Harry 
Politis, an individual trading and doing business as Politis Labora- 
tory, hereinafter referred to as respondent, has been and is now using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Harry Politis, is an individual trading 
and doing business as Politis Laboratory, having his office and prin- 
cipal place of business located at 4504 North Vancouver Avenue, 
Portland, Oreg. He is now, and for more than 1 year last past has 
been, engaged in advertising, selling, and distributing ‘a certain 
medicinal preparation designated Politis. Respondent causes, and 
for more than 1 year last past has caused, said preparation, when 
sold by him, to be shipped from his place of business in Portland, 
Oreg., to the purchasers thereof located in various States of the 
United States other than the State of origin of such shipments, and in 
the District of Columbia. There is now, and has been for more than 
1 year last past, a constant current of trade and commerce in said 


preparation sold by the respondent between and among the various ~ 


States of the United States and in the District of Columbia. Re- 
spondent is now and for more than 1 year last past has been in sub- 
stantial competition with other individuals, and with corporations, 
partnerships, and firms engaged in the sale of like medicinal prepara- 
tions and preparations designed for the treatment of the same ills, 
maladies, and conditions of the human body between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business respondent 
adopted as and for a trade name under which to carry on his said busi- 
ness the words “Politis Laboratory” and has used said trade name and 
featured the same in advertisements and advertising matter, letter- 
heads, circulars, and other media widely circulated in and among the 
several States of the United States. In truth and in fact respondent 
does not own, control, or operate any place devoted to experimental 
study in any branch of natural science or to the application of scien- 
tific principles in testing and analyzing or in the preparation of 
medicines, drugs, or chemicals and has never owned, controlled, or 
operated any such place so devoted to such uses. The use by re- 
spondent of the word “Laboratory” in his trade name and in his 
advertising matter is false and misleading. 

Par. 3. In the course and conduct of his business as described in 
paragraph 1 hereof, in soliciting the sale of and selling said prepara- 
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tion, “Politis,” respondent represents, and for more than 1 year last 
past has represented, in and by radio broadcasts and advertisements 
having an interstate circulation, letters, pamphlets, and other forms 
of advertising media as follows: 

One of the leading specialists and surgeons of Europe devoted years of his 
life for the benefit of humanity which resulted in his having discovered a 
formula that will prevent infections * * *. This same is invaluable in al- 
leviating suffering and gives permanent relief from eczema, athlete’s foot, poison 
oak, impetigo, burns, sunburn and many other skin diseases * * *, It is - 
called Politis. 

Infections in America in 1934, according to reliable statistics, cost the lives 
of 60,000 people. 

Politis prevents infection * * * it also does away with the infection, after 
it has once started. It is needless to suffer from eczema, athlete’s foot, poison 
oak, sunburn, or many other skin ailments, when you can get Politis, a herb 
preparation which is absolutely harmless, and cures. 

It will keep your children and your family safe from infection and it is 
invaluable as an aid to all skin ailments. 

Hrase the disfigurement and ease the pain of pimples, rashes or boils. Follow 
the advice of countless satisfied users and apply Politis at the first trace of 
skin infections. 

For dangerous burns, rashes, running sores and other infections. 

Politis kills the parasite that causes Athlete’s Foot—prevents infection— 
soothes and brings about healing effect. 

One application of Politis promotes healing and soothes the irritation. 

Politis is especially recommended for Impetigo, Ringworm and other forms of 
skin infections. Soothing, healing, antiseptic. 

For BOILS and PILES. 

I am introducing Mr. Harry Politis who has a remedy which cures piles and 
skin eruptions. 

All of said representations and statements, together with other 
statements not herein detailed, purport to be descriptive of respond- 
ent’s preparation and of the beneficial results that may reasonably 
be expected to be obtained by the use of said preparation. In and 
by such representations, hereinbefore set-out, respondent represents 
that said preparation is a competent, adequate, and effective treat- 
ment and cure for infections, eczema, athlete’s foot, poison oak, 
impetigo, burns, skin diseases, skin ailments, pimples, rashes, boils, 
skin infections, running sores, ringworm, hives, varicose ulcers, skin 
eruptions, and abscessed conditions. 

Par. 4. In truth and in fact the representations made by the re- 
spondent in aid of the sale of his preparation are grossly exaggerated, 
false, misleading, and incorrect in that said preparation is not a 
competent, adequate, or effective treatment and cure for infections, 
eczema, athlete’s foot, poison oak, impetigo, burns, skin diseases, skin 
ailments, pimples, rashes, boils, skin infections, running sores, ring- 
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worm, hives, varicose ulcers, skin eruptions, and abscessed conditions 
or for any other ailment of the human body. 

Par. 5. There are among the competitors of respondent as men- 
tioned in paragraph 1 hereof many who sell and distribute in com- 
merce similar medicinal preparations and preparations designed for 
the same general purposes who do not misrepresent the properties 
or qualities or therapeutic virtues, functions, uses, or effects of their 
said competing products. 

Par. 6. The representations made by respondent, as hereinabove set 
forth, and other similar representations made by respondent have 
had and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public into the erroneous belief that said 


preparation is a competent, adequate, and effective treatment and _ 


cure for infections, eczema, athlete’s foot, poison oak, impetigo, burns, 
skin diseases, skin ailments, pimples, rashes, boils, skin infections, 
running sores, ringworm, hives, varicose ulcers, skin eruptions, and 
abscessed conditions. The said representations of respondent have 
had and do have the tendency and capacity to induce members of 
the public to buy and use said preparation because of the erroneous 
beliefs engendered as above set forth, and to unfairly divert trade 
to respondent from competitors engaged in the sale of similar prepa- 
rations In commerce among and between the various States of the 
United States. Thereby, substantial injury has been done and is 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 7. The above-alleged acts and practices of the respondent 
are all to the prejudice of the public and respondent’s competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, Frnprnes as to THE Facts, anp OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 15, 1937, issued and 
served its complaint in this proceeding upon the respondent, Harry 
Politis, an individual, trading as Politis Laboratory, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. The respondent, Harry Politis, 
filed no answer to the complaint. 

After the issuance of said complaint, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
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Reuben J. Martin, attorney for the Commission, before Henry M. 
White, an examiner of the Commission, theretofore duly designated 
by it, and in opposition to the allegations of the complaint by George 
W. Mead, attorney for the respondent; and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on said complaint, testimony and other evidence and 
brief in support of the complaint (no answer or brief in opposition 
thereto having been filed), and the Commission having duly consid- 
ered the matter and being fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Harry G. Politis, is an individual trad- 
ing and doing business under the name “Politis Remedy Company,” 
with offices and principal place of business located at 4504 North 
Vancouver Avenue, Portland, Oreg. Prior to September 29, 1937, 
respondent transacted this business under the trade name “Politis 
Laboratory.” Respondent is now, and has been for more than three 
years last past, engaged in the manufacture and sale of a preparation 
under the designation “Politis,” for use by the members of the con- 
suming public who are afflicted with eczema, athlete’s foot, poison 
oak, sunburn, impetigo, ringworm, boils, piles, skin eruptions, 
running sores, pimples, rashes, hives, varicose ulcers, and abscessed 
conditions of the body. Respondent distributes his product through 
the medium of wholesalers and also by mail direct to the consumer. 

Par. 2. The respondent causes said product, “Politis,” when sold, 
to be transported from his place of business in Portland, Oreg., to 
the purchasers thereof located in the various States of the United 
States other than the State of origin of such shipment. 

Par. 3. Respondent is now, and for more than 3 years last past has 
been, engaged in substantial competition with other individuals, cor- 
porations, partnerships, and firms engaged in the sale of medicinal 
preparations designed for use in the treatment of the same ills, mala- 
dies, and conditions of the human body in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. Respondent, in soliciting the sale of and in selling his said 
product and for the purpose of creating a demand therefor, now 
causes and for more than 3 years last past has caused advertisements 
to be issued, published, and circulated to and among the members of 
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the consuming public of the United States in various forms of printed 
matter, by radio broadcasts, and in other ways. ANG 

Par. 5. Respondent makes, and has made to the general consuming 
public, statements with reference to the alleged value and merit of 
said product; some of which statements so made and circulated by 


the respondent are as follows: 


Politis prevents infection—it also does away with the infection, after it has 
once started. It is needless to suffer from eczema, athlete’s foot, poison oak, 
sunburn or many other skin: ailments, when you can get Politis, a herb prepara: 
tion which is absolutely harmless, and cures * * *. It will keep your chil- 
dren and your family safe from infection, and it is invaluable as an aid to all 
skin ailments. 

One of the leading specialists and surgeons of Europe devoted years of his life 
for the benefit of humanity which resulted in his having discovered a formula 
that will prevent infections—infections that kill approximately 60,000 people 
annually. This same is invaluable in alleviating suffering and gives perma- 
nent relief from eczema, athlete’s foot, poison oak, impetigo, burns, sunburn and 
many other skin diseases—it is called Politis. 

A Natural Remedy From the Formula of a Famous Physician Politis is not 
an ordinary remedy. Behind the formula lies a lifetime of medical skill and 
training which few men have ever attained. Dr. James Politis, the creator of 
the remedy which bears his name, was a citizen of Athens, Greece. He attained 
his first medical degree from Athens University. But that was only a start. 
Dr. Politis spent four years in medical study and research at the University of 
Berlin, four more years at the University of Vienna, and finally finished his 
advanced studies with another four years’ work at the University of Paris * * *. 

Creates a New Type of Remedy. 

* * * It won instant recognition throughout the world—physicians every- 
where acclaiming it as a remedy which has brought a forward step in medicine. 

Erase the disfigurement and ease the pain of pimples, rashes or boils. Follow 
the advice of countless satisfied users and apply Politis at the first trace of skin 
infections. 

For dangerous burns, rashes, running sores and other infections. 

Politis kills the parasite that causes athlete’s foot—prevents infection— 
soothes and brings about healing effect. 

One application of Politis promotes healing and soothes the irritation. 

Politis is especially recommended for impetigo, ringworm, and other forms of 
skin infections. Soothing, healing, antiseptic. 

For BOILS and PILES. 

I am introducing Mr. Harry Politis who has a remedy which cures piles and 
skin eruptions. 


Through the use of the statements hereinabove set forth and others 
similar thereto, not specifically set-out herein, respondent represents 
that said preparation is a competent, adequate, and effective treat- 
ment and cure for infections, eczema, athlete’s foot, poison oak, im- 
petigo, burns, skin diseases, skin ailments, pimples, rashes, boils, 


aT 
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skin infections, running sores, ringworm, hives, varicose ulcers, skin 
eruptions, and abscessed conditions. 

Par. 6. Respondent is not a druggist, doctor, or chemist and he 
does not own or operate nor has he ever owned or operated a labora- 
tory in connection with his business. 

Par. 7. The preparation “Politis” is alleged by respondent to be 
composed of the following ingredients: Olive oil, pine pitch, petrola- 
tum, beeswax, and a small quantity of extract of amaranto herb. 

A qualitative analysis of the preparation disclosed no odor or 
taste of menthol, phenol, flavoring material, or essential oils. The 
residue from petroleum ether extracts showed traces of sodium and 
calcium only on spectographic examination. No starch or micro- 
scopically identifiable vegetable material was found. No salicylates 
or benzoates were identified. The material is grossly and micro- 
scopically homogeneous, and there were no foreign bodies or insoluble 
materials present. It has a definite odor of mutton grease, and the 
lack of odor of certain essential oils and organic compounds rule out 
this group. The steam distillation of the product did not contain 
phenol, menthol, resorcinol, or any apparent essential oils. The 
beeswax used is not a chemically pure grade of beeswax. It con- 
tained no olive oil or any grease or oil that has a significant iodide 
number. There was no odor of pine, pine oil, or pine pitch, and the 
analysis disclosed the presence of no vegetable matter, either of 
amaranto or other particular herb. No narcotics were present. 

Par. 8. There is no mention of an herb “amaranto” in the United 
States Pharmacopoeia, 11th Edition, nor in the National Formulary, 
6th Edition, 1936. 

Par. 9. Respondent’s preparation “Politis” is not a medicinal prep- 
aration and is not a scientific ointment. It contains no active 
therapeutic agent which is used by the medical profession in the 
treatment of eczema, nor does it constitute a remedy or cure or com- 


petent treatment for eczema, athlete’s foot, poison oak, impetigo, 


pimples and skin infections, rashes, boils, running sores, varicose 
ulcers, abscesses, ringworm, hives, or burns. It will not prevent in- 
fection, nor will it cure infection which has once started. 

Par. 10. Each and all of the false and misleading claims and repre- 
sentations made by respondent, as aforesaid, by means of advertise- 
ments, radio broadcasts, and in other ways, in offering for sale and 
selling “Politis,” were and are calculated to, and have had and now 
have the tendency and capacity to, mislead and deceive a substantial 
portion of the purchasing public into the belief that all of said 
representations are true. 
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Par. 11. Respondent, as a direct consequence of such mistaken and 
erroneous belief induced by said advertising and representations, 
causes the consuming public to purchase a substantial volume of said 
preparation known as “Politis,” with the result that trade has been 
unfairly diverted to respondent from other individuals, corporations, 
partnerships, and firms engaged in the sale in commerce among and 
between the various States of the United States of products intended 
to be used for like and similar purposes, who truthfully advertise 
their products. 

CONCLUSION 


The aforesaid representations, acts, and practices of the respondent, 
as hereinabove found, are to the prejudice and injury of respondent’s 
aforesaid competitors and of the public and constitute unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission, testimony and other 
evidence taken before Henry M. White, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the allegations 
of said complaint, and in opposition thereto, and brief filed herein 
on behalf of the Commission (no answer or brief having been filed 
on behalf of the respondent), and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Harry Politis, invidually and 
trading as Politis Laboratory, or trading under any other name, his 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of “Politis” in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing that the preparation now designated as “Politis” 
or any other preparation composed of the same or similar ingredients 
and possessing similar properties under whatever name sold, is a 
cure or remedy for eczema, athlete’s foot, poison oak, impetigo, 
pimples, rashes, boils, running sores, varicose ulcers, abscesses, ring- 
worm, hives, burns, or any other skin infections or diseases, or con- 
stitutes a competent or adequate treatment therefor. 

2. Representing, through the use of the word “Laboratory” or 
any other term of similar meaning or lke import as a part of any 
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trade name, or in any other manner, or through any other means or 
device, that respondent conducts, operates, or maintains a laboratory 
for the purpose of manufacturing, testing, or experimenting with 
the preparation sold by respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order, 
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In THE MaArTrer OF 


PHILIP F. RUBENSTEIN, TRADING AS ASSOCIATED 
SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3496. Complaint, July 16, 1938—Decision, June 20, 1939 


Where an individual engaged, as partner and through corporation, of which he 
was president and principal stockholder, in sale of various articles of mer- 
chandise, including clothing, clocks, glassware, and other items— 

Furnished to his customers various devices and plans for selling his said mer- 
chandise, which involved operation of games of chance, for distribution 
thereof to ultimate consumer wholly by lot or chance, and the furnishing 
to customers of push cards, order blanks, and circulars explaining his plan 
of selling same and allotting premiums or prizes to patrons of said push 
ecards, in accordance with plan by which amount paid for chance was deter- 
mined by number pushed by chance, and person securing certain number 
received “Solid Copper Nip Cup,” and person selecting from list of feminine 
names on card name corresponding to that concealed under card’s master 
seal received choice of man’s or woman’s “Elkskein” jacket or “Roxboro” 
pendulum clock, and operator of card received from said individual, when 
pushes had all been sold, one of jackets aforesaid ; and 

Supplied thereby to and placed in the hands of others means of conducting lot- 
teries in the sale of his said merchandise through sale thereof by cards sub- 
stantially similar to those above described, contrary to the established public 
policy of the United States Government, and in violation of the criminal 
law, and in competition with many who do not use same or similar methods 
of distribution as contrary to public policy; 

With result that many persons were attracted by his said plan or method of 
distribution of his merchandise, by element of chance involved therein, and 
were thereby induced to buy and sell same in preference to that offered 
by his competitors aforesaid, and trade was thereby diverted unfairly to 
him from such competitors: 

Held, That such practices, as above set forth, were to the prejudice of the public 
and competitors and constituted unfair methods of competition. 


Before U7. Charles F. Diggs, trial examiner. 


Mr. D.C. Daniel and Mr. P. C0. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Pye F. Ruben- 
stein, individually ana trading as Associated Sales Co., has violated 
the provisions of said act, and it appearing to said Commicnen that 
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a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1, Respondent, Philip F. Rubenstein, is an individual 
doing business under the trade name and style of Associated Sales Co., 
with his principal office and place of business located at 605 South 
First Street, Milwaukee, Wis. He is now and for some time last past 
has been, engaged in the sale and distribution of clothing, glassware, 
humidors, trays, lamps, kitchenware, clocks, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. Respondent 
causes, and has caused, said products, when sold, to be transported 
from his principal place of business aforesaid to purchasers thereof 
located in the various States of the United States and in the District 
of Columbia. There is now, and for some time last past has been, a 
course of trade by said respondent in such merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of his business, 
respondent is in competition with other individuals and with partner- 
ships and corporations engaged in the sale and distribution of like 
or similar articles of merchandise in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise in commerce, furnishes and has 
furnished various devices and plans of merchandising which involve 
the operation of games of chance, gift enterprises, or lottery schemes 
by which said merchandise is distributed to the ultimate consumers 
thereof wholly by lot or chance. The method and sales plan adopted 
and used by respondent was and is substantially as follows: 

Respondent distributes, and has distributed, to the purchasing pub- 
lic in commerce certain literature and instructions including, among 
other things, push cards, order blanks, pamphlets containing illustra- 
tions of his said products, and circulars explaining respondent’s plan 
of selling merchandise and of allotting it as premiums or prizes to the 
operators of said push cards. One of respondent’s push cards bears 
24 feminine names with ruled columns on the reverse side thereof for 
recording the name of the customer opposite the feminine name 
selected. Said push card has 24 small partially perforated disks 
marked “Push,” below each of which is printed one of the feminine 
names printed alphabetically on the reverse side of the card. Con- 
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cealed within each disk is a number which is disclosed when the disk 
is pushed or separated from the card. The push card also has a large 
master seal concealed within which is 1 of the feminine names appear- 
ing on the reverse side of said card. The push card bears printed 
legends or instructions as follows: 


Seller and Winner 
Hach Receive Choice 
of 
MEN’S 
“HLKSKHIN” JACKET 
LADIES’ 
“ELKSKEIN” JACKET 
ROXBORO 
PENDULUM CLOCK 
4— EXTRA WINNERS—4 


All numbers 
ending in 5 


each wina 
beautiful 
Solid Copper 
Nip Cup. — 
Numbers under 
29 pay what SEAL 
you draw. Write your 
Numbers over name opposite 
29 pay only name you 
29¢. No higher, select on 
reverse side. 
Total 
$6.50 


Respondent furnishes, and has furnished, his representatives with 
additional printed instructions or suggestions for using said push card 
which are as follows: 


What to do: There is nothing complicated about it. You merely show the 
jacket illustrations to your friends, neighbors,: co-workers in the office, shop, 
ete.—explain to them how they may obtain a beautiful jacket for the small sum 
of 1¢ up to 29¢. The enclosed salescard has 24 girls’ names and under each is a 
concealed number. Persons selecting numbers 1 to 29 pay amount they draw, 
all numbers over 29 pay only 29¢ * * * no higher. When all the names are 
sold, the amount collected will be $6.50. Hold salescard for your record, do 
not return to us. 

Fill out the order blank. Send the order blank to us together with a money 
order or bank draft for $6.50. Payment of this amount entitles you to any 
two garments, one for you and one for the fortunate person who selected the 
name under the seal. The two garments and other gifts will be shipped to you 
prepaid. We will include an extra bonus gift if we receive your order in ten 
days. 


Sales of respondent’s products by means of said push card are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends. The said articles of merchan- 
dise are thus distributed to the purchasing public wholly by lot or 
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~chance. Respondent furnishes, and has furnished, various push 


cards accompanied by a set of order blanks, instructions, and other 
printed matter for use in the sale and distribution of his merchandise 
by means of a game of chance, gift enterprise, or lottery scheme. 
Such push cards are similar to the push card hereinabove described 
and vary only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, said push cards use, and have used, the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others a means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said method in the sale of his merchandise 
and the sale of such merchandise by and through the use thereof and 
by the aid of said method is a practice of the sort which is contrary 
to an established public policy of the Government of the United 
States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner alleged involves a game of chance or the sale of a chance to 
procure an arti¢le of merchandise at a price much less than the nor- 
mal retail price thereof. Many persons, firms, and corporations who 
sell and distribute merchandise in competition with the respondent 
as above alleged are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by said sales plan or method employed by respondent in 
the sale and distribution of his merchandise and the element of 
chance involved therein and are thereby induced to buy and sell re- 
spondent’s merchandise in preference to merchandise offered for sale 
and sold by said competitors of respondent who do not use the same 
or an equivalent method. The use of said method by respondent, 
because of said game of chance, has a tendency and capacity to, and 
does, unfairly divert trade to the respondent from his said competi- 
tors who do not use the same or an equivalent method. 

Par. 5. The aforesaid acts and practices of the respondent, as al- 
leged herein, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 


sion Act. 
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Report, Finpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 16 A. D. 1938, issued and 
served its complaint in this proceeding upon the respondent, Philip 
F. Rubenstein, individually and trading as “Associated Sales Com- 
pany,” charging him with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the 
issuance of said complaint, no answer being filed by the respondent, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by D. C. Daniel and P. C. Kolinski, 
attorneys for the Commission, before Charles F. Diggs, an examiner 
of the Commission theretofore duly appointed by it. John A. Nash 
appeared as attorney for the respondent but introduced no testimony 
or other evidence in opposition to the complaint. Said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing on the said complaint, testimony and other evidence, and 
brief in support of the complaint; no brief being filed in opposition 
thereto. And the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the public interest and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Philip F. Rubenstein, from about No- 
vember 1936, to April 1, 1938, was engaged in the business of selling 
merchandise under the trade name, “Associated Sales Company,” 
his principal place of business being located at 605 South First Street, 
Milwaukee, Wis. Said articles of merchandise included clothing, 
glassware, humidors, trays, lamps, kitchenware, and clocks, which 
merchandise was sold and shipped by respondent to purchasers in 
States other than the State in which respondent’s place of business 
was located and from which said shipments were made. In the 
course and conduct of his business, respondent was in competition 
with other individuals, partnerships, and corporations engaged in 
the sale and distribution of like or similar articles of merchandise in 
‘interstate commerce. 

Par. 2. The respondent, on April 1, 1938, caused to be incorporated 
‘under the laws of the State of Wisconsin, the Associated Sales and 
Bag Co., and on that date the respondent and his partner (whose 
name does not appear in the record) sold the aforesaid business to 
said corporation, since which time the corporation has owned and 
conducted the business at the same place and under the same trade 
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name, “Associated Sales Company.” The respondent is president of 
said corporation and its principal stockholder. 

Par. 3. The respondent, in the course and conduct of his business, 
furnished to his customers various devices and plans for selling his 
merchandise which involved the operation of games of chance, by 
which said merchandise was distributed to the ultimate consumers 
thereof wholly by lot or chance. The method, or sales plan, adopted 
and used by respondent is as follows: 

Respondent furnished his customers with push cards, order blanks, | 
and circulars explaining his plan of selling merchandise and allotting 
premiums or prizes to patrons of said push cards. On one of the 
said push cards appear 24 partially perforated disks marked “Push,” 
above each of which is printed 1 of a number of feminine names 
shown in alphabetical order on the reverse of the card. Concealed 
within each disk is a number which is not disclosed until the disk 
is pushed or separated from the card. The card also bears a large 
master seal, concealed within which is 1 of the said feminine names. 
The consumer customer pushes 1 of the disks and the number dis- 
closed determines the amount to be paid in cents, but the maximum 
amount to be paid is not to exceed 29 cents. In the event the number 
disclosed ends in a “5,” the customer receives a “Solid Copper Nip 
Cup,” and the one who pushes the disk over which appears the 
feminine name concealed within the master seal receives choice of 
a man’s or lady’s “Elkskein” jacket, or a “Roxboro” pendulum clock. 
The person who purchased the merchandise and push card from 
respondent received from respondent 1 of the “Elkskein” jackets 
when all the pushes had been sold. 

Par. 4. The various other articles of merchandise which were 
sold and distributed by respondent were sold by means of push cards 
similar to that described in paragraph 3 hereof except in minor 
details, and all of respondent’s merchandise was sold and distributed 
solely by lot or chance. 

Par. 5. The respondent, by the sales method hereinbefore described, 
placed in the hands of others the means of conducting lotteries in 
the sale of his said merchandise, and the said method of sale and 
distribution of his merchandise was contrary to the established public 
policy of the Government of the United States and in violation of 
the criminal law. 

Par. 6. Many persons were attracted by the respondent’s sales plan 
or method of distribution of his merchandise by the element of chance 
involved therein, and were thereby induced to buy and sell respond- 
ent’s merchandise in preference to merchandise offered for sale by 
his competitors, many of whom do not use the same or similar 
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methods of distribution, because such method is contrary to public 
policy; and as a result, trade has been unfairly diverted from such 
competitors to the respondent. 


CONCLUSION 


The practices of the respondent, as set forth in the foregoing find- 
ings as to the facts were to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, in violation of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondent having 
filed no answer), testimony and other evidence taken before Charles 
F. Diggs, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint, brief 
filed herein by counsel for the Commission (respondent having offered 
no proof, filed no brief, and oral argument not having been re- 
quested), and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Philip F. Rubenstein, indi- 
vidually and trading as Associated Sales Co., or under any other 
name or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of clothing, glassware, humidors, 
trays, lamps, kitchenware, clocks, or any other merchandise, in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, for the purpose of 
enabling such persons to dispose of or sell any merchandise by the 
use thereof. 

2. Mailing, shipping, or transporting to agents, or to distributors, 
or to members of the public, push or pull cards, punchboards, or 
other lottery devices so prepared or printed as to enable said persons 
to sell or distribute any merchandise by the use thereof. 

8. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3587. Complaint, Sept. 14, 1938—Decision, June 20, 1939 


Where a corporation engaged in manufacture of its “Kolynos” tooth paste or 


dentifrice, and in sale and distribution thereof in interstate commerce to 
purchasers in various points in States other than that from which ship- 
ment was made; in advertisements which it disseminated or cause to be 
disseminated through newspapers and other periodicals of general circula- 
tion in the various States and in the District of Columbia, and which 
were calculated to induce purchase of such cosmetic or tooth paste— 


(a) Represented, directly or by implication, that said dentifrice was an out- 


Standing, competent, and effective germicidal or antiseptic agent which 
would kill all harmful bacteria in the oral cavity, through such state- 
ments, among others, as “* * * actually kills harmful germs * * *,” 
“An antiseptic ingredient in that rich foam reaches every tiny crevice, and 
destroys the germs that cause tooth-decay,” and “The use of an outstand- 
ing germicidal and economical tooth-paste is the basis for tooth care,” facts 
being there is no germicidal agent which can be put into mouth which will 
kill all bacteria present and produce sterile condition, germs therein 
capable of producing harm are located principally in inaccessible areas of 
said cavity and are not reached by said preparation as used, which, 
while containing mild antiseptic with tendency to inhibit growth of some 
microorganisms with which it comes in contact on the teeth, will not kill 
or destroy all the harmful germs in oral cavity, and is not a competent or 
proved antiseptic or germicidal agent; 


(6) Represented, as aforesaid, that said dentifrice would remove all stains 


(c) 


from teeth and keep teeth and mouth thoroughly clean and healthy, and 
assure user of sound teeth and bring out and restore brightness to teeth 
which were dull or discolored, through such statements, among others, 
as “The amazing scientific discovery that brings out the natural bright- 
ness,” “* * * works on the yellowish looking dull coating that dis- 
figures your teeth,” “* * * gives them the gleaming dazzling brightness 
you have always wanted,” and “Germicidal and cleansing ingredients liter- 
ally fill each tube of Kolynos,’ and “* * * keeps teeth and mouth 
thoroughly clean * * *,” facts being it will not accomplish result last 
set forth nor assure user of sound teeth, efficiency of tooth paste in clean- 
ing teeth depends primarily upon method of application by individual, in- 
efficient brushing will not clean teeth regardless of dentifrice used, and said 
tooth paste will not remove all types of stains from teeth or any stain other 
than ordinary surface stains, nor change or alter their natural color or 
bring out or restore brightness to teeth which are dull or discolored due to 
eauses other.than ordinary surface stains; and 

Represented, as aforesaid, that said dentifrice was more concentrated or 
economical to use than competing products and would accomplish results 
which they could not, through such statements, among others, as “* * * is 
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concentrate,” “Use only half an inch * * *,” “* * * unique in its 
action * * * lasts longer—you use only one-third as much as ordinary 
toothpaste. * * * economical for it contains no water—in other words, 
germicidal and cleansing ingredients literally fill each tube * * *,” facts 
being said preparation was not more concentrated or economical than a 
number of competing products, did not accomplish results which could not 
be brought about by number of competing dentifrices, and was not an 
amazing scientific discovery or an unique scientific formula ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that said representations were true, and 
with result, as direct consequence of such mistaken and erroneous beliefs 
induced by said misrepresentations, that number of such public purchased 
substantial quantity of its said product and trade was unfairly diverted from 
others likewise engaged in sale and distribution of dentrifrices and who 


truthfully advertise and vend the same; to the substantial injury of compe- 


tition in commerce: : 

Held, That such acts, practices, and representations were all to the prejudice and 
injury of the public and competitors and constituted unfair methods of com- 
petition and unfair and deceptive acts and practices. 


Mr. Merle P. Lyon for the Commission. 
Rogers, Ramsey & Hoge, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Kolynos Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: = 

Paracrapn 1. Respondent, Kolynos Co., is a Connecticut corpora- 
tion, which has its principal office and place of business in the city. 
of New Haven, in the State of Connecticut. Respondent is now, and 
has been for some years last past, engaged in the manufacture and 
in the sale and distribution in commerce as herein set-out, of a cer- 
tain tooth paste, known as “Kolynos.” . 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said tooth paste, when sold, to be transported from its office 
and place of business in the State of Connecticut to purchasers 
thereof located at various points in States of the United States other 
than Connecticut and in the District of Columbia. Respondent 
maintains, and has maintained, a course of trade in the aforemen- 
tioned product so sold and distributed by it in commerce between 
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and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other cor- 
porations and with firms and individuals likewise engaged in the 
business of selling and distributing tooth pastes and other prepara- 
tions designed for similar usage in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its said business, and for the’ 
purpose of inducing the purchase of its tooth paste, respondent has 
caused false advertisements containing representations and claims 
with respect to the properties of said tooth paste and the results that 
may be expected to be obtained upon the use thereof to be dis- 
seminated in commerce as defined in the Federal Trade Commission 
Act through use of advertisements in newspapers, magazines, and 
other periodicals having a general circulation throughout the various 
States of the United States, through continuities broadcast. from 
radio stations which have power to, and do, convey the programs 
emanated therefrom to the listeners thereto located in the various 
States of the United States, and through other means. Among, and 
typical of, the representations contained in said false advertisements 
so used and disseminated as aforesaid are the following: 


Thousand of dentists throughout the world recommend Kolynos because of its 
ability to remove unsightly looking stain, to clean the teeth without harmful 
bleaching action or unnecessary abrasion. Kolynos actually kills harmful germs 
and keeps teeth and mouth thoroughly clean. 

It is the discovery of a great dental scientist, N. S. Jenkins, who created a 
toothpaste so remarkable it is used in a different way. 

You see Kolynos contains ingredients not found in ordinary toothpastes. 

An antiseptic ingredient in that rich foam reaches every tiny crevice, and 
destroys the germs that cause tooth-decay. 

The proved antiseptic and germicidal tooth paste. 

The use of an outstanding germicidal and economical tooth paste is the basis 
for tooth care. 

Germicidal and cleansing ingredients literally fill each tube of Kolynos. 

The amazing scientific discovery that brings out the natural brightness. 

The remarkable toothpaste that brings out the natural color and brightness of 
the teeth. 

It brings out the natural color and brightness of dull, discolored teeth. 

Acts to remove the ugly coating of yellow that covers and encloses your teeth. 

It works on the yellowish looking dull coating that disfigures your teeth. 

How it gives them the gleaming, dazzling brightness you have always wanted. 

It starts in to erase the yellowish discolored appearance of your teeth. 

Kolynos is concentrated. 

Use only half an inch of Kolynos—the proved antiseptic and germicidal tooth- 
paste—on a dry brush—for two minutes! Your mouth will immediately feel 
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cleaner and fresher and your teeth will glisten and sparkle. Discover for your- 
self the joy of a clean mouth and sound, attractive teeth. 

Now Kolynos toothpaste (used in 87 different countries) destroys mouth germs. 
It is unique in its action—it foams in one’s mouth, forcing its germ destroying 
agents into every crevice and fissure. It cleans teeth—polishing them to their 
natural brightness. Kolynos lasts longer—you only use one-third as much as 
ordinary toothpaste. Moreover, it is economical for it contains no water—in 
other words, germicidal and cleansing ingredients literally fill each tube of 
Kolynos. 

Par. 5. Through use of the statements and representations here- 
inabove set forth, and others similar thereto not herein set-out, all 
of which purport to be descriptive of respondent’s tooth paste and its 
effectiveness in cleaning and beautifying the teeth and mouth, the 
respondent has falsely represented, directly and by inference and 
implication, among other things: That Kolynos tooth paste removes 
stains from teeth; that it kills all harmful germs in the oral cavity 
and keeps the teeth and mouth thoroughly clean and healthy on ac- 
count of its antiseptic and germicidal qualities; that it restores 
natural color and brightness to teeth which have become dull and 
discolored; that it removes the yellow coating on teeth; that it is an 
outstanding and competent germicidal and antiseptic agent; that 
it is more concentrated and economical to use than competing prep- 
arations and that its use accomplishes results which cannot be ac- 
complished with competing preparations. 

Par. 6. The aforesaid representations used and disseminated by 
the respondent in the manner above described are grossly exag- 
gerated, misleading and untrue and constitute false advertisements. 
The true facts are that Kolynos tooth paste does not have any of the 
qualities or achieve any of the results claimed and represented as 
hereinabove described. Kolynos will not kill or destroy all the 
harmful germs in the oral cavity and it is not a competent or proved 
antiseptic and germicidal agent. It does not keep the teeth and 
mouth thoroughly clean because of any alleged antiseptic and germi- 
cidal qualities or for any other reason. The use of Kolynos will 
not remove all types of stains from teeth or bring out the natural 
color and brightness of dull discolored teeth or restore natural color 
and brightness to such teeth. Kolynos is no more concentrated or 
economical to use than other competing preparations and its use 
does not accomplish results that cannot be accomplished by other 
competing preparations, Any cleaning effect accomplished by brush- 
ing the teeth with tooth paste is due primarily to the mechanical 


action of the brush and not to the ingredients contained in the tooth 
paste. 
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Par. 7. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, directly 
or indirectly, the purchase of a cosmetic, to wit, Kolynos tooth 
paste. 

Par. 8. The use by the respondent of the foregoing false, de- 
ceptive, and misleading statements, representations, and advertise- 
ments, disseminated as aforesaid, with respect to Kolynos tooth 
paste, has had, and now has, the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true and that respond- 
ent’s said Kolynos tooth paste possesses the properties claimed and 
represented and will accomplish the results so represented and into 
the purchase of substantial quantities of respondent’s Kolynos tooth 
paste as a result of such erroneous and mistaken beliefs induced by 
the aforesaid misrepresentations, acts, and practices of the respondent. 

Par. 9. As a result, trade has been diverted unfairly to the re- 
spondent from competitors likewise engaged in the business of dis- 
tributing and selling in commerce between and among the various 
States of the United States and in the District of Columbia tooth 
pastes and other preparations designed for similar usage who truth- 
fully advertise the effectiveness in use of their respective products. 
In consequence thereof, injury has been, and is now being, done by 
respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 14th day of September 1938, 
issued and served its complaint in this proceeding upon said respond- 
ent, the Kolynos Co., a corporation, charging it with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. 

On December 1, 1938, an answer was filed by the respondent. 
Thereafter a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the said 
respondent by its counsel, Rogers, Ramsay, and Hoge, and WME: 
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Kelley, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. Thereafter this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer, and stipulation, said stipulation having been 
approved, accepted, and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, the Kolynos Co., is a corporation duly 
organized and existing under the laws of the State of Connecticut 
with its office and a place of business in the city of New Haven, 
Conn. Respondent is now and for some time has been engaged in 
the business of manufacturing, selling, and distributing in interstate 
commerce a tooth paste or dentifrice known as “Kolynos.” 

Par. 2. Respondent, being engaged in business as aforesaid, causes 
said preparation, when sold, to be transported from its place of 
business in the State of Connecticut to purchasers thereof located 
in various points in States of the United States other than the State 
from which shipments are made. Respondent now maintains a 
course of trade in commerce in said product distributed and sold by 
it between and among the various States of the United States. 

Par. 3. Respondent is now and has been in the course and conduct 
of its said business in substantial competition with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of distributing and selling tooth pastes or dentifrices in commerce 
among and between the various States of the United States. 

Par. 4. Respondent, in the course and conduct of its business in 
said commerce for the purpose of inducing the purchase of said 
product, Kolynos tooth paste, has caused advertisements to be placed 
in newspapers and other periodicals in general circulation in the 
various States of the United States and in the District of Columbia. 
These advertisements contain statements concerning the ingredients 
in, and efficacy of, the product Kolynos tooth paste, and the results 
that may be expected to be obtained from the use thereof. 
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Prior to the date of the issuance of the complaint herein, respond- 
ent in said advertisements made in substance the following state- 
ments: 


Thousands of dentists throughout the world recommend Kolynos because of 
its ability to remove unsightly looking stain, to clean the teeth without harmful 
bleaching action or unnecessary abrasion, Kolynos actually kills harmful germs 
and keeps teeth and mouth thoroughly clean. 

It is the discovery of a great dental scientist, N. 8S. Jenkins, who created a 
toothpaste so remarkable it is used in a different way. 

You see Kolynos contains ingredients not found in ordinary toothpastes. 

An antiseptic ingredient in that rich foam reaches every tiny crevice, and 
destroys the germs that cause tooth-decay. 

The proved antiseptic and germicidal toothpaste. 

The use of an outstanding germicidal and economical toothpaste is the basis 
for tooth care. 

Germicidal and cleansing ingredients literally fill each tube of Kolynos. 

The amazing scientific discovery that brings out the natural brightness. 

The remarkable toothpaste that brings out the natural color and brightness 
of the teeth. 

It brings out the natural color and brightness of dull, discolored teeth. 

Acts to remove the ugly coating of yellow that covers and encloses your 
teeth. 

It works on the yellowish looking dull coating that disfigures your teeth. 

How it gives them the gleaming dazzling brightness you have always wanted. 

It starts in to erase the yellowish discolored appearance of your teeth. 

Kolynos is concentrate. 

Use only half an inch of Kolynos—the proved antiseptic and germicidal 
toothpaste—on a dry brush—for two minutes! Your mouth will immediately 
feel cleaner and fresher and your teeth will glisten and sparkle. Discover for 
yourself the joy of a clean mouth and sound, attractive teeth. 

Now Kolynos toothpaste (used in 87 different countries) destroys mouth 
germs. It is unique in its action—it foams in one’s mouth, forcing its germ 
destroying agents into every crevice and fissure. It cleans teeth—polishing 
them to their natural brightness. Kolynos lasts longer—you use only one- 
third as much as ordinary toothpaste. Moreover, it is economical for it con- 
tains no water—in other words, germicidal and cleansing ingredients literally 
fill each tube of Kolynos. 

Par. 5. The use of the aforesaid advertisements, disseminated in 
the manner described, is likely to induce, directly or indirectly, the 
purchase of a cosmetic, to wit, Kolynos tooth paste. 

Par. 6. There is no germicidal agent which can be put into the 
mouth which will kill all bacteria present in the oral cavity and pro- 
duce a sterile condition. The germs in the mouth capable of pro- 
ducing harm are not principally those floating around in the saliva 
but those buried in the folds and crypts of the mucous membrane or 
located in other inaccessible areas of the oral cavity and these germs 
are not reached by Kolynos tooth paste as same is used. While 
Kolynos tooth paste contains mild antiseptics which may have a 
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tendency to inhibit the growth of some micro-organisms with which 
it comes in contact on the teeth, it will not kill or destroy all the 
harmful germs in the oral cavity and it is not a competent or proved 
antiseptic or germicidal agent. It will not keep the teeth and mouth 
thoroughly clean or assure the user of sound teeth. The efficiency 
of a tooth paste in cleaning the teeth depends primarily upon the 
method of application. IEfficient brushing will clean the teeth 
whereas inefficient brushing will not clean the teeth regardless of 
the dentifrice used on the brush. Kolynos tooth paste will not re- 
move all types of stain from the teeth or any stains other than 
ordinary surface stains. It will not change or alter the natural color 
of teeth or bring out or restore brightness to teeth which are dull or 
discolored due to causes other than ordinary surface stains. Koly- 
nos is not more concentrated or economical to use than a number of 
competing dentifrices and its use does not accomplish results that 
cannot be accomplished by a number of competing dentifrices. Koly- 
nos tooth paste is not an amazing scientific discovery or an unique 
scientific formula. 

Par. 7. Among the competitors of the respondent are many who 
do not in any way misrepresent the ingredients in, or the efficacy of, 
their products in distributing the same in commerce. 

Par. 8. The aforesaid acts and practices of the said respondent 
had and now have, a tendency and capacity to mislead and deceive,. 
a substantial portion of the purchasing public into the erroneous 
belief that said representations are true. Furthermore, as a direct 
consequence of such mistaken and erroneous beliefs, induced by the 
misrepresentations of the said respondent as aforesaid, a number 
of the purchasing public has purchased a substantial quantity of 
respondent’s product, Kolynos tooth paste, with the result that trade 
has been unfairly diverted from other corporations, individuals, 
firms, and partnerships likewise engaged in the sale and distribution 
of dentifrices who truthfully advertise and vend the same. As 
a result thereof, substantial injury has been, and is now being done 
by the said respondent herein to competition in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

CONCLUSION 


The aforesaid acts, practices, and representations of the said 
respondent have been, and are, all to the prejudice and injury of the 
public and said respondent’s competitors, and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that the statement of facts 
contained therein may be made a part of the record herein, and may 
be taken as the facts in this proceeding, and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the Commission may proceed upon said statement 
of facts to make its report stating its findings as to the facts (includ- 
ing inferences which it may draw from the said stipulated facts) and 
its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs; and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, the Kolynos Co., a corporation, 
its officers, agents, and representatives, directly or through any cor- 
porate or other device, do forthwith cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or in commerce, aS commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of a dentifrice now designated by the name of 
Kolynos, or any other dentifrice composed of substantially similar 
ingredients or possessing substantially similar therapeutic properties, 
whether sold under that name or under any other name, or dissemi- 
nating or causing to be disseminated any advertisement by any means 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase in commerce, as commerce is defined in the 
Federal Trade Commission Act, of said dentifrice, which advertise- 
ments represent, directly or through implication, that said dentifrice 
is an outstanding or competent or effective germicidal or antiseptic 
agent, or that it will kill all harmful bacteria in the oral cavity; that 
said dentifrice will remove all stains from teeth or any stains other 
than ordinary surface stains; that said dentifrice will keep the teeth 
and mouth thoroughly clean and healthy or will assure the user of 
sound teeth; that said dentifrice will change the natural color or 
brightness of teeth or bring out or restore brightness to teeth which 
are dull or discolored due to causes other than ordinary surface 
‘stains; that said dentifrice is more concentrated or economical to use 
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than competing dentifrices, or that it will accomplish results which 
cannot be accomplished by competing dentifrices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer oF 


HYMAN MENDELS, TRADING AS J. J. HENDERSON 


COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3179. Complaint, July 21, 1937—Decision, June 22, 1939 


Where an individual engaged in sale and distribution of clocks to customers 
throughout the United States— 

Furnished various devices and plans for selling his said merchandise which 
involved operation of game of chance through which same was distributed 
to ultimate consumer wholly by lot or chance, and the furnishing of his 
customers with push cards, order blanks, and circulars explaining his plan 
for selling his said products and allotting premiums or prizes to patrons of 
said cards under such plan, in accordance with which number pushed by 
chance determined amount paid by customer for his chance, and person 
securing certain number received fountain pen desk set, and person select- 
ing feminine name corresponding to that concealed within card’s master seal 
received ‘Venus Rotary Clock,” and patrons pushing other disks received 
nothing, and operator of card was compensated through receipt for himself 
of one of such clocks; and 

Placed thereby in the hands of others means of conducting lotteries in sale of 
his said products, contrary to the established public policy of the United 
States Government and in violation of the criminal laws, and in competition 
with many who do not use same or similar method of distribution as 
contrary to public policy ; 

With result that many persons were attracted by his said sales plan or method 
of distribution for his merchandise and by element of chance involved 
therein, and were thereby induced to buy and sell said merchandise in 
preference to that offered by competitors, many of whom, as aforesaid, do 
not use such or similar methods, and trade was thereby unfairly diverted to 
said individual from such competitors: 

Held, That such practices, as set forth above, were to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, Mr. W. W. Sheppard, and Mr. 
Charles F. Diggs, trial examiners. 

Mr. Henry C. Lank, Mr. D. C. Daniel, Mr, Alden S. Bradley, and 
Mr. P. C. Kolinski for the Commission. 

Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Hyman 
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Mendels, individually and trading as J. J. Henderson, hereinafter 
referred to as respondent, has been and is using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracgrapu 1. The respondent is an individual doing business 
under the name J. J. Henderson, with his principal office and place 
of business located at 113 Hudson Street, Jersey City, N. J. He is 
now, and for some time last past has been, engaged in the sale and 
distribution of clocks in commerce between and among the various 
States of the United States. He causes and has caused said products 
when sold to be shipped or delivered from his place of business in the 
State of New Jersey to purchasers thereof in New Jersey and in 
other States of the United States at their respective points of location. 
‘There is now, and has been for some time last past, a course of trade 
and commerce by said respondent in such merchandise between and 
among the States of the United States. In the course and conduct 
of said business, respondent is in competition with other individuals 
and with partnerships and corporations engaged in the sale and dis- 
tribution of similar or like articles of merchandise in commerce be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gift enterprises or lottery schemes and a distribution of such mer- 
chandise to the ultimate consumers thereof wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of push 
cards, the use of which, in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent, 
was and is substantially as follows: 

The said push cards bear a number of girls’ names. Concealed 
under each name is a number. Also, under a master seal there is a 
name corresponding to 1 of the names on the card. Prospective 
purchasers select 1 of the names and remove the same disclosing the 
number thereunder. Persons selecting numbers from 1 to 29 pay 
in cents the amount of such number, and persons selecting numbers 
over 29 pay 29 cents for the privilege of selecting 1 of the names. 
The push cards bear various legends informing purchasers and pro- 
spective purchasers of the plan or method by which said push card 
is operated and by which the merchandise described thereon is to be 
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distributed. Illustrative of a few, but not descriptive of all of such 
legends, is the following: 

Select your favorite girl’s name and receive a New Modern Rotary Clock— 

the latest clock sensation—$5.00 value—Numbers under 29 pay what you draw— 
Numbers over 29 pay only 29¢—No higher—Write your name opposite name 
you select on reverse side. 
When all the names have been purchased the master seal is removed, 
and the person who has selected the name corresponding to the 
name under the master seal receives the article of merchandise de- 
scribed without further charge, and the person, salesman, agent, or 
representative soliciting purchases of chances, as above described, 
also receives an article of merchandise without further charge or 
additional service. The numbers under the names are concealed 
from purchasers and prospective purchasers, and they do not know 
how much they will have to pay for the privilege of selecting one of 
the names until the selection has been made and the name removed. 
The name under the master seal is concealed from purchasers and 
prospective purchasers until all the names have been selected. Those 
customers selecting names which do not correspond to the name under 
the master seal receive nothing but the privilege of making a selection 
for the money which they pay. The purchasing public is thus induced 
and persuaded into purchasing pushes from said cards in the hope that 
they may select a prize-winning name and thus obtain an article of 
merchandise for a sum not in excess of 29 cents. The various articles 
of merchandise are thus distributed to the purchasing public wholly 
by lot or chance, and the amount which the customers pay for a 
chance is determined wholly by lot or chance. 

Par. 3. The persons to whom respondent furnishes said devices 
use the same in purchasing, selling, and distributing respondent’s 
merchandise in accordance with the aforesaid sales plan. Respond- 
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent 
of said method in the sale of his merchandise, and the sale of such 
merchandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United 
States. 

Par. 4. The said clocks have a retail value greater than the cost of 
a single push, and the sale of said clocks to the purchasing public 
in the manner above alleged involves a game of chance or the sale 
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of a chance to procure a clock at a price much less than the normal 
retail price thereof. Many persons, firms, and corporations who sell, 
or distribute such merchandise in competition with the respondent, as 
above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by respondent’s said method and by the element of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to buy and sell respondent’s merchandise in prefer- 
ence to merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or an equivalent method. The 
use of said method by respondent, because of said game of chance, 
has the tendency and capacity to, and does, divert trade and custom 
to respondent from his said competitors who do not use the same or 
an equivalent method. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINDINGS As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 21 A. D. 1987, issued and 
served its complaint in this proceeding upon the respondent, Hyman — 
Mendels, individually and trading as “J. J. Henderson,” charging 
him with the use of unfair methods of competition in commerce, in 
violation of the provisions of said act. After the issuance of said 
complaint, and no answer being filed by the respondent, testimony 
and other evidence in support of the allegations of the complaint 
were introduced by Henry C. Lank, D. C. Daniel, A. S. Bradley, and 
P. C. Kolinski, attorneys for the Commission, before W. C. Reeves, 
W. W. Sheppard, and Charles F. Diggs, respectively, examiners of 
the Commission theretofore duly appointed by it. John A, Nash | 
appeared as attorney for the respondent, but introduced no testi- 
mony or other evidence in opposition to the complaint. The testi- 
mony and other evidence introduced on behalf of the Commission 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing on the said 
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complaint, the testimony and other evidence, and brief in support 
of the complaint; no brief being filed in opposition thereto. And the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the public 
interest and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Hyman Mendels, trading under the 
name “J. J. Henderson,” was engaged in selling and distributing 
clocks from July A. D. 1935, to March A. D. 1937. Respondent sold 
and distributed said clocks in commerce between and among the 
various States of the United States. Respondent received orders for 
his merchandise at his place of business located at 118 Hudson Street, 
Jersey City, N. J., and shipped the same from his place of business 
located at 221 West Forty-second Street, New York, N. Y., to custom- 
ers located throughout the United States. Respondent, during the 
time he was so engaged, was in competition with other individuals, 
partnerships, and corporations engaged in the sale and distribution 
in interstate commerce of like or similar articles of merchandise. 

Par. 2. Respondent, in the course and conduct of his said business, 
furnished to his customers various devices and plans for selling his 
merchandise, which involved the operation of games of chance, by 
which said merchandise was distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent is as follows: 

Respondent furnishes his customers with push cards, order blanks, 
and circulars explaining his plan for selling his said merchandise 
and allotting premiums or prizes to patrons of said push cards. One 
of said push cards has 24 partially perforated disks marked Push 
above each of which is printed one of the 24 feminine names which 
appear in alphabetical order on the reverse of the card, Concealed 
within each disk is a number which is not disclosed until the disk 
is pushed or separated from the card; the card also bears a large 
master seal, concealed within which is one of the said feminine names, 
The method of operating this push card is as follows: 

The consumer customer pushes one of the said disks and the num- 
ber disclosed determines the amount in cents to be paid therefor 
by him, but the maximum amount to be paid for 1 push is not to 
exceed 29 cents. _In the event the number disclosed is “33,” the patron 
of the push card receives a fountain pen desk set, and the one who 
pushes the disk over which appears the feminine name concealed 
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within the master seal receives a “Venus Rotary Clock.” Nothing 
is received by the patrons pushing the other disks. 

After all the disks have been pushed, the person who sold the 
pushes pays the respondent $6.50 and receives from him two clocks 
and a fountain pen desk set; one of which clocks he retains as com- 
pensation for his services, and the other clock and the fountain pen 
desk set are delivered to the persons who pushed the winning disks. 

Par. 3. The respondent, by the sales method hereinbefore described, 
placed in the hands of others the means of conducting lotteries in 
the-sale of said merchandise, and said method of sale and distribution 
of his merchandise is contrary to the established public policy of 
the Government of the United States and is in violation of the 
criminal law. 

Par. 4. Many persons were attracted by respondent’s sales plan 
or method of distribution for his merchandise by the element of — 
chance involved therein, and were thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale by his competitors, many of whom do not use the same or a 
similar method of distribution because such method is contrary to 
public policy; and as a result, trade has been unfairly diverted from 
such competitors to the respondent. 


CONCLUSION 


The practices of the respondent, as set forth in the foregoing find- 
ings as to the facts, were to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce in violation of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondent having 
filed no answer), testimony and other evidence taken before William 
C. Reeves, W. W. Sheppard, and Charles F, Diggs, examiners of the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint, brief filed herein by counsel for the 
Commission (respondent having offered no proof, filed no brief, and 
oral argument not having been requested) and the Commission hav- 
ing made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Hyman Mendels, individually 
and trading as J. J. Henderson, or under any other name or names, 
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his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of clocks or any other merchandise, in commerce, 
as commerce is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push or pull 
ecards, punchboards, or other lottery devices, for the purpose of en- 
abling such persons to dispose of or sell any merchandise by the 
use thereof. 

2. Mailing, shipping, or transporting to agents, or to distributors, 
or to members of the public, push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to sell 
or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


ARTHUR R. PATTERSON, ALBERT C. KEHR, ARTHUR W. 


EDSON, EVA 0. BROWN, AND MINNETHA COE, DOING 
BUSINESS AS PATTERSON SCHOOL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 3228. Complaint, Sept. 18, 1937—Decision, June 23, 1939 


Where four individuals engaged in conducting correspondence course of instruc- 
tion to prepare persons for examinations for positions in the classified civil 
service of the United States, and a fifth individual, principal of said school 
under arrangement and agreement with the others, and former owner of the 
business and school involved and, for a time long theretofore, Government 
employee in the local post office and local representative, as below set forth, 
of the United States Civil Service Commission ; engaged, as above set forth, 
in selling their said courses through advertisements and salesmen and 
solicitors employed for the purpose, and through district managers under 
contract with them— 

(a) Represented, directly and indirectly, that they had civil service positions at 
their disposal and could assist applicants for such positions, and were in a 
particularly advantageous or unique position with respect to information 
pertaining to examinations for such positions, and stressed and featured 
supposed advantages and status of said principal as former Civil Service 


Conmission employee and expert of long experience in the subject and field © 


in question, through advertisements in the “Help Wanted” columns of the 
newspapers and elsewhere therein, and in periodicals of general circulation in 
the various States, containing such statements as ‘$1,260 to $2,100 year, to 
start working for the United States Government * * #*,” “* * * No 
special education or experience usually required * * *,” “Get one of these 
new jobs with the U.S. Government. * * *,”“* * * (former gov’t exami- 
ner) Principal * * * We will advise you where your examination will be 
held, and how to pass it with a high rating for early appointment,” “* * * 


The only help given by former U. S. examiner * * *,” “* * * Let our 


expert (former Government examiner) prepare you for a position * * *,” 
and, in some advertisements, invited those replying to send for free book, 
“How to Secure a Government Position,” and, in others, for free list of Gov- 
ernment jobs, salaries paid, ete., and set forth, on catalogs mailed to those 
replying, purported facsimile of certificate of appointment of said principal 
as member and secretary of the local board of civil service examiners, with 
date of appointment omitted in case of some, and words, in large type, “I 
was a Gov't Civil Service Hxaminer for years” and, below, “Proof of my 
former connection with the Civil Service Commission,” and, on letterheads, 
set forth that such individual was civil service expert with 34 years’ civil 
service experience ; 

Facts being they had no jobs at their disposal, could not in any way in- 
fluence or control appointments to positions in classified civil service 
of the United States, nor be of assistance to prospective appointees other 
than by instructing them so that they might Te better prepared for the 
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necessary examinations to be placed upon the eligibility rolls, neither they 
nor anyone else had been authorized by Commission in question to con- 
duct schools for such purpose, they had no advance information regard- 
ing eXaminations or appointments to positions in the classified civil 
service inyolved except such as given to the public at large, and said 
principal’s experience of 11, and not 34, years in the classified civil service, 
including part time work as local representative of said commission some 
25 or more years theretofore, and involving such matters as the opening 
and distribution of examination papers in the presence of those assembled 
to take such examinations and the collection of the examination papers 
when completed for return to the said commission, but not the preparing 
of examinations or the marking of the papers, was not such as to give 
him expert qualifications on civil service examinations, irrespective of 
the change in the subject matter during the course of the years which 
had followed since said individual had had said. Government experience, 
and the changed conditions presently prevailing in the matters involved, 
and less than 10 percent of those taking examinations for positions in the 
. entire service during last decade received appointments; and 

(b) Ineluded in enrollment agreement which customers or students were re- 
quired to sign, so-called money-back agreement providing for return to 
subscriber of all the money paid by him, predicated upon prompt payment 
of tuition installments as due, completion of course of study prescribed 
as directed, and either failure to pass examination for which course was 
intended to prepare subscriber or, in event, of passing same, failure to 
have appointment offered within period of eligibility ; 

Facts being that subscriber or student was not advised that no examinations 
might be held for several years in a number of subjects, and that many 
months are usually required before papers have been examined and grades 
published, months and sometimes years may pass before person placed 
on eligibility list or register is appointed to position, and that proportion 
of persons passing examination is small and proportion of appointments 
from such number. smaller still, and such money-back agreement did not 
represent facts and was definitely misleading, and amount of money re- 
funded by them and number of refunds were negligible ; 

With capacity and tendency to confuse, mislead and deceive members of public 
and induce such members to subscribe to courses of study sold by said 
individuals in erroneous belief that they in some way controlled appoint- 
ments to positions in question, and that said principal, in charge of the 
lessons and instruction service, was in some way connected with said Civil 
Service Commission and could, therefore, assure patrons of school that 
they would receive appointments immediately upon completion of the course 
of instruction sold. subseribers, and with result that patronage was di- 
verted unfairly to them from schools conducted by competitors which did 
not make same or similar claims and representations concerning their said 
schools or courses of instruction : 

Held, That such claims and representations were all to the injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William CO. Reeves, trial examiner. 
Mr. Harry D. Michael and Mr. William L. Pencke for the Com- 


mission. 
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Spencer, Ogden, Spencer & Gandy, of Rochester, N. Y., for re- 
spondents. 
CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that Arthur R. Pat- 
terson, Albert C. Kehr, Arthur W. Edson, Eva O. Brown, and Min- 
netha Coe, individually, and doing business under the name and style 
of Patterson School, have been and are using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 


Paracrapy 1. Said respondents, Arthur R. Patterson, Albert C. 


Kehr, Arthur W. Edson, Eva O. Brown, and Minnetha Coe, doing 
business under the name and style of Patterson School, are now and 
have been since on or about January 8, 1937, engaged in the sale and 
distribution in commerce between and among the various States of the 
United States of courses of study and instruction intended for prepar- 
ing students thereof for examinations for certain civil service posi- 
tions under the United States Government, which said courses of 
study and instruction are pursued by correspondence through the 
medium of the United States mail. The office and principal place of 
business of said respondents in the conduct of said business is located 
at 82 St. Paul Street, in the city of Rochester, State of New York. 
Prior to said date said business was owned and conducted by said 
Arthur Patterson individually under said trade name and had been 
so conducted by him for more than one year prior to said time. At 
the present time and since January 8, 1937, the respondent, Arthur 
R. Patterson, is and has been the principal of said school and its 
directing head, while the remaining respondents are and have been 
actively engaged in the conduct thereof, All of said respondents 
share in the ownership, direction, management, and operation of said 
business. Said respondents, in the course and conduct of their busi- 
ness during the time aforesaid, caused and do now cause their said 
courses of study and instruction to be transported from their place of 
business in New York to, into and through States of the United States 
other than New York to the various purchasers thereof in such other 
States. 

Par. 2. During the time above mentioned, other individuals, firms 
and corporations in various States of the United States aré and have 
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been engaged in the sale and distribution in commerce, between and 
among the various States of the United States and in the District 
of Columbia, of courses of study and instruction intended for pre- 
paring students thereof for examinations for civil service positions 
under the United States Government and also of courses of study and 
instruction in other lines, all of which are pursued by correspondence. 
Said respondents have been, during the time aforesaid, in substantial 
competition in commerce between and among the various States of 
the United States in the sale of their said courses of study and in- 
struction with such other individuals, firms, and corporations. 

Par. 3. In the sale of said courses of study and instruction, re- 
spondents make use of advertisements inserted in newspapers and 
magazines circulated to the general public in the various States of 
the United States and also printed advertising matter mailed or 
delivered direct to prospective students throughout the United States 
in and by which various misleading representations are made in 
regard to said courses or matters and things connected therewith. 
Among such misleading representations are those which represent or 
imply that respondents have positions under the United States Gov- 
ernment to offer or which are under their control or which they can 
secure for students taking their courses. Examples of such represen- 
tations are the following: 


HELP WANTED 


$1260 to $2100 YEAR 


start working for United States Government. Patterson prepares you. 48-page 
booklet free, details. Box 1947, News. See Classification No. 34. 


Which of these Gov’t. Jobs Do You Want? No special education or experience 
usually required * * * Extra Social Security jobs expected soon * * * 


Get One of These New Jobs with The U. S. Government * * * Select 
Hob you want * * * 


We will advise you where your examination will be held, and how to pass it 
with a high rating for early appointment. 

In truth and in fact respondents are not connected with the United 
States Government or the United States Civil Service Commission 
and they do not have at their disposal positions under the United 
States Government, nor do they have control over appointments 
thereto. Neither can they place their students in Government posi- 
tions or give them assistance in that respect other than to give them 
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instruction intended for preparing them for examinations held for 


the purpose of securing eligibles for appointments under the 
Classified Civil Service. 

Par. 4. By the means aforesaid, respondents further represent that 
said respondent, Arthur R. Patterson, has particular qualifications 
and exclusive information which specially qualify him and said school 
for preparing students to successfully pass civil service examinations} 
that a one time official connection with a local civil service examining 
Board was of recent date and was of such a nature as to give him spe- 
cial knowledge of present day methods used in conducting such 
examinations and as to the subject matter of such examinations. 
Such representations are made in various ways, among which is that 
of reproducing said Arthur R. Patterson’s certificate of appointment 
to the office above mentioned without the date thereof and without 
any date being given as to the time of its issuance. In connection 
with the reproduction of said certificate respondents make the follow- 


ing statements in regard to said respondent, Arthur R. Patterson, 


and his said previous connection: 


PROOF OF MY FORMER CONNECTION WITH 
THE CIVIL SERVICH COMMISSION 


The above is a photographic reproduction of my appointment, by. the Presi- - 


dent of the United States Civil Service Commission, as a member and secretary 
of the Board of Civil Service Examiners at Rochester, N. Y., for the Second 
Civil Service District. I was a member of this Board for 8 years. 

There is no better proof possible, than this photograph of my appointment, 
that I am exactly what I represent myself to be. 


Many other representations to the same general effect as that above 


stated are also made by respondents in advertisements and advertising — 


matter, of which the following are examples: 


* * bo 


Patterson ex-U. 8. civil service exam. prepares you. * * * 


Let our expert (former Government examiner) prepare you for a 


position in the Social Security, Rural Carrier, Post Office, Customs and other 
branches * * #, 


383 years Civil Service experience. 


By the means aforesaid and as previously shown respondents . 


represent that said Arthur R. Patterson has had 33 years official 
connection with the United States Civil Service and that he was a 


N ¢ = & . . . . 4 
member of the Board of Civil Service Examiners at Rochester, N. Y., 


for a period of 8 years, 
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In truth and in fact said respondent, Arthur R. Patterson, has had 
no recent connection with the United States Civil Service Commis- 
sion or any of its branches. The position with a local examining 
board to which reference is made in respondents’ advertising material 
was held by him more than 25 years ago. Such connection gave said 
respondent no special knowledge of present day methods used by the 
United States Civil Service Commission in conducting its examina- 
tions or of the subject matter thereof. The methods and subject 
matter used in conducting said examinations today vary materially 
from those used during the time said respondent was connected with 
a local board as aforesaid. Said respondent, Arthur R. Patterson, 
has no present means and has had no recent means of procuring in- 
formation and knowledge as to present day methods of conducting 
examinations by the United States Civil Service Commission and as 
to the subject matter thereof that is not available to any member of 
the public. He has not had 33 years official connection with the 
United States Civil Service nor was he a member of the Board of 
Civil Service Examiners at Rochester, N. Y., for a period of 8 years. 

Par. 5. By respondents’ advertising matter and by use of a “money- 
back agreement” entered into with students, respondents represent 
either directly or by implication that students taking their courses 
will either be appointed to a Government position or, if not, that 
money paid for their courses will be refunded. Said “money-back 
agreement” in respondents’ contracts reads as follows: 

It is distinctly understood that if I make my payments promptly as agreed; 
complete the course as directed; and if I then fail to pass the examination 
(or examinations) for which your course prepared me, or pass but am not 
offered an appointment during my period of eligibility, HVERY CENT THAT I 
HAVE PAID WILL BE PROMPTLY REFUNDED WITHOUT QUESTION. 

Other representations made in connection with or in reference to 
said so-called “money-back agreement” are the following: 


Read this money-back contract carefully. It is your protection. 


* * * This agreement puts everything on our shoulders. It plainly states 
that you must get results. If you do not, back comes your money * * %, 


* * * JT am giving you proof of what is behind my method of training, 
and a Money-Back Agreement that completely protects you * * * 


-No cost if unsuccessful. 


" The period of eligibility is usually one year, but may be extended in the discretion of 
the Civil Service Commission. 
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In truth and in fact said agreement does not operate so as to effect 
a return of money paid by respondents’ students in the event they do 
not get civil service positions with the United States Government. 
Said agreement depends upon the holding of a civil service examina- 
tion or examinations for the respective positions for which respond- 
ents’ students may prepare. At certain times and at certain places 
where such students may be located examinations for positions for 
which they may prepare are not held at all or may not be held for 
such long periods of time that such agreement is inoperative and 
meaningless and of no practical benefit to students of said school in 
such cases. In those instances students cannot qualify for a refund 
and neither can they qualify for or secure a Government position. 

Par. 6. The representations of respondents, as aforesaid, have had 
and do have the tendency and capacity to confuse, mislead and de- 


ceive members of the public into the mistaken belief that respondents — 


control appointments under the United States Civil Service or have 
such positions to offer, or that they can place their students in such 
positions; that respondent, Arthur R. Patterson, has had recent 
official connection with the United States Civil Service and that he 
has special knowledge and information as a result thereof which 
particularly enables him and said school to successfully prepare 
students for civil service examinations and positions; that said 
Arthur R. Patterson has had 33 years official connection with the 
United States Civil Service and that he was a member of the Board 
of Civil Service Examiners at Rochester, N. Y., for a period of eight 
years; that money paid for said courses will be refunded if no 
Government position is secured and that students of said school can in 
all cases qualify for or be eligible for such refunds, when such are 
not the facts. As a result of such mistaken beliefs members of the 
public purchase and pay for respondents’ courses of study and in- 
struction and pursue the same. Thereby trade is unfairly diverted 
to respondents from competitors engaged in the sale in interstate 
commerce of correspondence courses intended for preparing students 
thereof for civil service examinations as well as from those so 
engaged in such sale in other lines of study. 

There are among the competitors of respondents those who do not 
make the same or similar misleading representations in the sale of 
their said courses, as aforesaid, as those made by respondents as 
herein set out. As a result of respondents’ said practices, as herein 
set forth, substantial injury has been and is now being done by 


respondents to competitors in commerce between and among the — 


various States of the United States. 
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Par. 7. The above acts and things done by respondents are all to 
the injury and prejudice of the public and of competitors of respond- 
ents and constitute unfair methods of competition in interstate com- 
merce within the intent and meaning of Section 5 of an Act of 
Congress, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Frnprnes as To THE Facrs, AND OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 18, 1937, issued its com- 
plaint in this proceeding and caused same to be served upon the 
respondents, Arthur R. Patterson, Albert C. Kehr, Arthur W. Edson, 
Eva O. Brown, and Minnetha Coe, individually, and doing business 
under the name and style of Patterson School, with principal place of 
business at Rochester in the State of New York, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of a joint answer thereto by said respondents, testimony 
and other evidence in support of the allegations of said complaint were 
introduced by Harry D. Michael and William L. Pencke, attorneys 
for the Commission, and in opposition to the allegations of the com- 
plaint by Spencer, Ogden and Spencer, attorneys for the respondents, 
before William C. Reeves, an examiner for the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evi- 
dence, briefs in support of the complaint and in opposition thereto, and 
the oral argument of counsel for the Commission and for the respond- 
ents, and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. In 1911, the respondent, Arthur R. Patterson, in part- 
nership with a brother, organized a school at Rochester, New York, 
which for a time was known as “Patterson’s Civil Service School” and 
later as “Patterson’s School,” which partnership continued until 1920, 
when said respondent became the sole owner of the school and con- 
tinued to conduct same until January 1, 1937, when he sold it to the 
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respondents Albert C. Kehr, Arthur W. Edson, Eva J. Brown and 
Minnetha Coe, who since said date have carried on the business of the 
school. As a part of the consideration for the sale of the school the 
said purchasers agreed to employ said respondent Arthur R. Patterson 
in the conduct of the school, and since said sale said respondent Arthur 
R. Patterson has been in the employ of the present proprietors of the 
school at an agreed salary, with the title of princtpal, and has been in 
charge of the lessons and instruction service of the school. Part of 
the purchase price was made payable in installments, and all past due 
installments have been paid, but in case of default in the payment of 
any installment due in the future, said respondent Arthur R. Patterson 
would have the right under the contract of sale to take back the school. 
Prior to the sale of the school, each of the respondents, Albert C. Kehr, 
Arthur W. Edson, Eva O. Brown and Minnetha Coe, for a number 
of years had been connected with the school as an employee while it 
was owned and controlled by the respondent Arthur R. Patterson. 
At the present time, said business is operated by respondents Albert C. 
Kehr, Arthur W. Edson, Eva O. Brown, and Minnetha Coe, under the 
trade name and style of Patterson School, and by the respondent 
Arthur R. Patterson, who is employed by satd four respondents as 
principal of the school, in charge of the lessons, the instruction service, 
and immediate supervision over all correction work, also supervising 
all changes which may be made in the instruction material. The pur- 
poses for which the school was organized and has been conducted have 
been the sale of courses of home study instruction to persons who 
expected to take examinations to be held by the Civil Service Com- 
mission of the United States for the purpose of providing lists of 
persons eligible for appointment to positions in the classified Civil 
Service of the United States. The courses of instruction so sold by 
the respondents are in printed form and are divided into 20 regular 
lessons, and have been given by the respondents by correspondence and 
have been sold to persons in various States of the United States. The 
lesson material has been sent by the respondents by mail from their 
place of business in Rochester in the State of New York through and 
into, or into, various other States of the United States to the respective 
purchasers thereof. When the lesson material is sent out, as stated, 
the persons to whom it is sent are expected to study same and to return 
to the respondents their papers containing answers to the questions 
or problems contained in the lesson material. In the conduct of their 
said business, the respondents have been, and are now, in active com- 
petition with various persons and corporations and other partnerships 
also engaged in the sale of courses of instruction of the same general 


~ 
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nature as those sold by the respondents, in commerce among several 
of the States of the United States. 

Par. 2. The respondent Arthur R. Patterson, from 1900 to 1911, 
was in the classified civil service of the United States, during which 
time he held various positions in the United States Post Office at 
Rochester, N. ¥Y. On November 5, 1903, he was appointed by the 
United States Civil Service Commission as a member and assistant 
secretary of the Board of Civil Service Examiners for the United 
States Post Office Service at Rochester, N. Y., and later was made 
a member and secretary of said Board and performed the duties of 
said positions until May 15, 1911. As secretary of this board he 
was required to act as the local representative of the Civil Service 
Commission in giving out information concerning the dates and 
places of examinations, conditions of eligibility, et cetera, and to 
conduct examinations under the rules of the Civil Service Commis- 
sion, but was not required to formulate the questions used in the 
examinations nor to examine and grade the papers turned in by any 
of the persons taking the examinations, and did not do so. Only 
a part of the time of the said respondent was required for the per- 
formance of his duties incident to his connection with this Board, 
and the hours of duty for his general work in the Post Office at 
Rochester were shortened so that he might perform the duties inci- 
dent to said Board. When an examination was to be held by the 
Civil Service Commission at Rochester, N. Y., said respondent was 
sent notices to be posted in advance of each of the examinations and 
later packages of questions to be used in each of the examinations 
were sent to him, and when the persons taking any of the examina- 
tions were assembled, the packages of questions to be used in the 
examination were opened in the presence of the assembled class and 
copies of the lists of questions were distributed among the members 
of the class, and at the close of the examination the papers of those 
who had taken the examination were collected by the respondent and 
returned by him to the Civil Service Commission of the United States, 
but said respondent had no part in the preparation of said questions 
and did not grade the papers of the persons examined nor determine 
whether any of them should be placed on lists of persons eligible for 
appointment; the members and secretary of said local Board had no 
discretionary or policy-forming authority. 

Par. 3. As a means of contacting members of the public for the 
purpose of selling to them the courses of instruction described in 
paragraph 1 hereof, respondents have caused advertisements to be 
published in newspapers, magazines and other periodicals having 
general circulation in various States of the United States. No refer- 
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ence was made in these advertisements to the fact that respondents 
were in the business of selling courses of instruction but such 
advertisements contain the following among other statements and 
representations : 

$1260 to $2100 year, to start working for the United States Government. 


Patterson prepares you. : 
Which of these goy’t jobs do you want? No special education or experience 
usually required. * * * Extra Social Security jobs expected soon. * * * 
Get one of these new jobs with the U. 8S. Government. * * * Select job 
you want. 

Arthur R. Patterson (former gov’t examiner) Principal, Patterson School, 
* * %* We will advise you where your examination will be held, and how 
to pass it with a high rating for early appointment. 

U. S. Gov’t jobs. The only help given by former U. S. examiner. 

* * * Tet our expert (former government examiner) prepare you for 
a position in the Social Security, Rural Carrier, Post Office, Customs, and 
other branches. 


* * * 


In some of these advertisements, the request was made that mem- 
bers of the public send to respondents, without obligation, for a free 
book entitled “How to Secure a Government Position.” In other of 
the advertisements the request was made that members of the public 
send to respondents for a free list of Government jobs, salaries paid, 
etc. Some of the advertisements were published in the classified 
columns under the heading “Help Wanted.” 

When responses to such advertisements were received by the re- 
spondents they sent to each of the persons responding a copy of their 
then current catalog. The catalogs distributed by the respondents prior 
to the fall of 1937 had on page 2 what purported to be a facsimile 
of the certificate of appointment of the respondent, Arthur R. Pat- 
terson, as a member and secretary at Rochester, N. Y., of the Board 
of Civil Service Examiners for the Second District with the date of 
such certificate omitted, but in the fall of 1937 the respondents got 
out a revised catalog which contained on its page 2 a facsimile of 
a certificate bearing the date of November 5, 1903. Immediately 
above the reproduction of said certificate in the said catalog were the 
words in large type “I was a Gov’t Civil Service Examiner for years,” 
and immediately below the reproduction of the certificate in the 
former catalogs were the words “Proof of my former connection with 
the Civil Service Commission.” Respondents also have made use 
of letterheads in their business correspondence, which letterheads had 
printed matter thereon to the effect that the respondent, Arthur R. 
Patterson, was a civil service expert with 34 years’ Civil Service 
experience. 
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Par. 4. The respondents also have employed salesmen or solicitors, 
for the enrollment of subscribers to the courses of instruction offered 
for sale by them, and the former owner of the school also employed. 
solicitors for that purpose. The respondents also have a district man- 
ager, or western manager, for the Pacific Coast States and States ad- 
jacent thereto, with headquarters at Los Angeles, Calif. Such. 
manager has had an exclusive territorial contract and has employed. 
his own salesmen who have been under his supervision, and he has. 
caused advertisements to be published on his own account. ‘The re- 
spondents have had a similar arrangement with a manager for the 
city of Chicago and some counties adjacent thereto. Other solicitors: 
or salesmen work under the direct supervision of the respondents. . 
The enrollment in the school operated by the respondents: in recent 
years has been approximately 3,500 each year, and the number of per-- 
sons to whom instruction has been given by the respondents at any 
one time has varied from 1,600 to 2,000, this variation having been 
caused by the fact that some of the students complete the courses sooner- 
than others. Persons enrolled by representatives of the respondents, . 
are required to sign an enrollment agreement which contains a so- 
called “Money-Back Agreement,” which provides in effect that if the. 
subscriber make payment of the installments of tuition promptly 
when due, and complete the course of study prescribed, as directed, 
and then fail to pass the examination for which the course was in- 
tended to prepare him, or should pass the examination but not have- 
offered to him an appointment in the classified Civil Service of the 
United States within the period of his eligibilty, then all of the money- 
paid to the respondents by the subscriber would be returned to him. 
There is a general tendency toward eliminating money-back provisions: 
of this nature from all such contracts for the reason that they usually - 
are ambiguous and not fully understood by the subscriber. In the in- 
stant case, the objection to the money-back agreement lies not so much 
in the language used which is clear enough, but rather in the fact 
that several important conditions pertaining to the taking of the- 
examinations, the eligibility, and the appointments of persons to civil 
service positions, affect the money-back agreement to such an extent: 
that it is meaningless in a great many instances for all practicable 
purposes. Thus the subscriber to the course is not advised that no 
examinations may be held for several years in a number of subjects; 
that it usually takes many months before the papers have been ex- 
amined and the grades published; that it may be months and some- 
times years before a person placed on the eligibility list or register- 
is appointed to a position; that the proportion of people passing the: 
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‘examinations is small; and appointments from that number smaller 
still. When these and other conditions are considered, it is obvious 
that the money-back agreement does not represent facts and is defi- 
nitely misleading. The amount of money refunded by the respondent 
and the number of such refunds are negligible. 

Par. 5. The respondents have no jobs at their disposal and cannot 
in any way influence or control appointments to positions in the classi- 
fied civil service of the United States, and can be of no assistance to 
prospective appointees to such positions except by instructing them 
so that they might be better prepared to take the necessary examuna- 
tions to have their names placed upon the eligibility rolls. The 
United States Civil Service Commission has not authorized the re- 
spondents or anyone else to conduct schools for the purpose of in- 
structing persons who expect to take examinations to be conducted by 


the Civil Service Commission for the purpose of providing lists or 


eligibles from which appointments may be made to positions in the 
classified Civil Service of the United States. The school conducted 
by the respondents, and similar schools, do not have any advance in- 
formation regarding civil service examinations or appointments to 
positions in the classified civil service of the United States, except 
such information as is given to the public at large. 

Par. 6. Frequent mention is made in the advertisements and adver- 
tising matter of the respondents of the claimed valuable experience 
and the supposedly superior training of the respondent Arthur R. 
Patterson for conducting a school of the kind conducted by the re- 
spondents, and the claim is made that the courses of instruction sold 
by the respondents are given under the personal supervision of the 
respondent Patterson, who is described in said advertisements and 
advertising matter as a civil service expert and former civil service 
examiner with 34 years’ civil service experience. Said respondent 
held positions in the classified Civil Service of the United States for 


only 11 years, which service ended in 1911, and since that time he ~ 


has been connected with the school now operated by the respondents. 
The service performed by said respondent as a member and secretary 
of the Board of Civil Service Examiners at Rochester, N. Y., from 
November 5, 1908, to May 15, 1911, would not be sufficient to give him 
expert qualifications on Civil Service examinations, and due to the 
changed conditions now prevailing, a familiarity with Civil Service 
examinations held in the period between 1903 and 1911 would not 
give anyone special qualifications in preparing others for present day 
examinations, Conducting a school such as that conducted by the 
respondents could not be regarded as civil service experience. 
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Par, 7. By reading the advertisements and advertising matter of 
the respondents, the casual observer would be likely to get the impres- 
sion that he would be assured of a position in the classified Civil 
Service of the United States merely by completing the course of study 
‘and instruction sold by the respondents, whereas there might not be 
even a chance to take an examination for a long period of time, and 
after an examination is taken only a small proportion of those making 
passing grades are given appointments. The last examination for 
vailway postal clerks was held in 1935 and resulted in over 100,000 
eligibles, and the names of nearly the whole number are still on the 
register and there is no likelihood that the register will be exhausted 
soon. 2,585 appomtments were made from this register in 1937, 
and the list of eligibles is sufficient for any appointments that might 
be made for a number of years. The last examination for storekeeper 
gager was held in 1934, and 42,268 persons were examined and 8,684 
got passing grades, of whom 805 received appointments. The last 
examination for immigration parole inspector was held in 1935; 
36,116 were examined and 18,513 passed and 97 received appointments. 
In all classes of the service, the number of appointments as compared 
with the number of eligibles has been relatively small. In the past 
ten years only 9 percent of those taking examinations for positions 
in the entire service, have received appointments. Generally, the 
regular period of eligibility for appointment for those who have 
passed civil service examinations is 1 year, but the registers may be 
extended and usually are extended for 2 or 3 years or for longer periods. 

Par. 8. The claims and representations made by respondents in the 
advertisements which they have caused to be published and in the 
advertising matter which they have caused to be distributed as herein 
set out, are misleading and deceptive and have and have had the 
capacity and tendency to confuse, mislead, and deceive members of 
the public and to induce them to subscribe to the courses of study sold 
by respondents in the erroneous belief that respondents in some way 
control appointments to positions in the classified civil service of the 
United States, and that the respondent Arthur R. Patterson, the 


‘principal of the school and in charge of its lessons and instruction 


service, is in some way connected with the Civil Service Commission 
in the United States, and on that account could assure the patrons 
of the school conducted by the respondents that they would receive 
appointments in the classified Civil Service of the United States 
immediately upon the completion of the course of instruction sold 
by respondents, and as a result patronage has been diverted unfairly 
to respondents from schools conducted by competitors or respondents 
which competitors have not made the same or similar claims and 
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representations concerning the school conducted by them or the 
courses of instruction sold by them. 


CONCLUSION 


The claims and representations made by the respondents as herein- 
before set out are all to the injury of the public and to competitors of 
the respondents, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the provisions of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before William C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by William L. 
Pencke, counsel for the Commission, and by Nelson E. Spencer, 
counsel for the respondents, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Arthur R. Patterson, Albert C. 
Kehr, Arthur W. Edson, Eva O. Brown, and Minnetha Coe, indi- 
vidually and doing business under the name and style of Patterson 
School, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of correspondence courses of study and 
instruction for civil service positions in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from repre- 
senting that: 

1. Civil service positions are at the disposal of respondents, or that 
they can in any manner control appointments to civil service 
positions. 

2. Respondents can assist applicants for civil service positions in 
any manner other than by preparing them to take civil service 
examinations. 

3. Respondents have any information pertaining to examinations 
for civil service positions other than, or in advance of, regular official 
notices. 

4. Jobs are available at all times; or, through the use of “Help. 
Wanted” columns in newspapers and similar devices, that United 
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States Government jobs are open and that men and women may 


secure such jobs through respondents’ school. 


5. Under the money-back agreement the purchase price for the 
course of instruction will be refunded, unless and until all of the 
conditions under which said refunds are made are clearly and fully 
set forth. 

6. Respondent Patterson is a civil service expert or has 33 years’ 
civil service experience, or has any special knowledge qualifying him 
as an expert in preparing students for civil service examinations. 

7. Respondent Patterson has acquired any special knowledge with 
respect to civil service examinations because of his former employ- 
ment on a local board of the United States Civil Service Commission. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In roe MATTER OF 


ADAH ALBERTY, TRADING AS ALBERTY’S FOOD PROD- 
UCTS, ALBERTY’S FOOD LAB., ALBERTY’S FOOD LAB- 
ORATORIES, THE ALBERTY FOOD LABORATORIES, 
CHENO LABORATORIES, CHENO PRODUCTS, AND USS: 
OKEY 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2875. Complaint, July 11, 1936—Decision, June 26, 1939 


Where an individual engaged in sale of number of baby foods and alleged health 
preparations purchased by her from various manufacturing druggists and 
chemists throughout the United States and thereafter packed, bottled, 
labeled, and sold, under various trade names, through medium of wholesale 
houses, doctors, and health food stores, principally, located throughout the 
various States, and, as thus engaged in distribution of her said preparations 
in commerce among the various States, in substantial competition with 
others engaged in interstate sale of such foods and preparations recom- 
mended for use in treatment of various conditions and ailments for which 
her respective products were sold and recommended; in extensively adver- 
tising the same through newspapers in various cities and health magazines, 
and through booklets and pamphlets describing her said products and fur- 
nished to food stores and by them distributed to public, and-through adver- 
tising cuts furnished to recognized dealers for use in local newspaper ad- 
vertising, expense of which she assumed in whole or half, as case might be— 
Falsely represented that her “Alberty’s Food Regular” and “Alberty’s Food 
Instant (new style)” rendered milk more readily digestible, and consti- 
tuted a competent remedy, cure, or treatment for cancer or ulcer, and that 
her “Alberty’s Food Instant (old style)” had therapeutic or medicinal value 
in treatment of many human ailments, and that her “Alberty’s Food” re- 
built the intestinal tract and was the only food which accomplished such 
result, and that it eliminated rickets and other calcium starvation diseases 
in children, adults, and animals, and modified milk so that calcium element 
thereof was assimilated, and that through taking it more calcium and 
phosphorous were stored up in the body than would be accomplished through 
use of three or four times the quantity of ordinary milk, and that it was 
the only food discovered that offset acidosis, and was the most powerful 
alkaline food known, facts being preparations referred to had nutritional, 
rather than therapeutic, value, if any, did not render milk readily digestible 
and were without therapeutic or medicinal value in treatment of eancer or 
ulcer, and said new style preparation had no therapeutic or medicinal value 
in treatment of any other ailment, and said old style product possessed no 
more therapeutic value than that had by ordinary milk, and representations 
made by her, as aforesaid, were extravagant, misleading, and deceptive; 
(0) Falsely represented that her said “Laxative Blend” affected the muscles of 
the intestines and was a new laxative blend which had therapeutic value, facts 
being said preparation was an irrational combination of materials, many of 
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which had folklore and household reputation as remedial agents several 
centuries ago, and majority of which were omitted from the Pharmacopeia 
as of no significant value in medicine, only active constituent contained 
therein was cathartic senna, and said product did not stimulate muscles of 
the intestines in a physiological sense and was without therapeutic value 
and not recognized by medical profession as proper medication ; 

Falsely represented that her “Special Formula Tablets” constituted a tonic 
and would produce blood regeneration and increase sexual activities, and 
that her “Phenix Pluri-Gland Tablets for Men” and similarly designated 
preparation for women contained ingredients which would increase or 
stimulate such activity, facts being none of such various tablet prepara- 
tions would increase such activity, and her said “Special Formula” would 
not act as a tonic or produce blood regeneration, all said various tablet 
preparations were without medicinal or therapeutic value, and Nux Vomica 
ingredient in “Special Formula’ preparation, and thyroid and Ex-Nux 
Vomica content of latter, rendered their use potentially dangerous ; 
Falsely represented that her “Phosphate Pellets” and “No. 8 Tablets” had 
medicinal or therapeutic value in the treatment of various human ailments, 
facts being former was a polypharmacal mixture of insoluble phosphates 
of calcium, iron, soda, and potassium, doses contained therein were too 
small to do any good, such combination is not recognized generally by 
doctors of either allopathic or homeopathic school as competent medication, 
latter was similar mixture of number of obsolete drugs, containing num- 
ber of materials with no recognized or significant action on living tissues, 
contained unrelated and counteracting or incompatible materials in physi- 
ological sense, and was not recognized generally by medical profession as 
competent medication, and neither product possessed therapeutic or medic- 
inal value; 

Falsely represented that her “Cheno Combination Tablets” and her “Cheno 
Herb Tea” contained ingredients, in case of former, which would have 
influence on fat metabolism and, in case of latter, which would also produce 
weight reduction, facts being former contained no ingredient which would 
have significant influence on said metabolism, and latter contained no 
ingredient which, in and of itself, caused or produced any reduction in 
weight or had any such effect, but was an irrational, unjustified combination 
of materials which might produce undesired effects on sensitive person 
if taken in self-medication, neither was recognized by medical profession 
as competent medication, and only reduction in weight caused by former 
would be such as was due to increased bowel movement, and it was with- 
out medicinal or therapeutic value, and only such value of latter would be’ 
that of its mild laxative action due to senna contained therein ; 

Represented that her “Diabetic” coustituted a competent remedy, cure, or 
treatment for diabetes, facts being said preparation consisted of a dehy- 
drated vegetable mixture of watercress, spinach, lettuce, celery, cauliflower, 
beet leaves, and asparagus, was not a remedy for diabetes, had no rela- 
tion to said ailment or condition, and had no therapeutic or medicina] 
value, but food value, chiefly ; 

Misrepresented cause of and effect of excess of magnesium in the body 
and character and properties of said substance, and effect on system of a 
lack thereof, and results and benefits accruing from the taking thereof, and 
falsely represented that she was the first person in the United States to 


a) FEDERAL TRADE COMMISSION DECISIONS 


“(h) 


(i) 


(i) 


(kK) 


Complaint 29 F. TCs 


recognize its value, and that it was a great rejuvenative agency, and that 
the taking of her said food supplied the necessary calcium to the body 
in proper quantities, and that stunted growth, tooth decay, acidosis, sick- 
ness, Suffering, premature old age, and death were due either to lack of, 
or inability to assimilate, calcium ; 

Deceptively represented that the spleen controls the sex organs, and that 
acid fruits or vinegar, as “foreign acids,” destroy red blood corpuscles 
and have detrimental effect on the spleen, and that acidosis is one 
of the contributing causes of waning sex life, and that her gland treatment 
would produce or bring about beneficial results to user ; 

Deceptively represented that bismuth subnitrate had a soothing effect on 
the digestive tract and was a valuable harmless remedy, and that gall 
bladder should never be removed ; 

Represented that her various products had a value and efficacy which they 
did not possess, through citing case histories of users thereof which were 
not true, and through use of testimonials which were untrue in fact or 
which were not given by person alleged to have given such testimonial; and 
Represented, through use of word “laboratory” and references to discover- 
ies by her said “laboratories” and through other references thereto, and 
the alleged part in the discovery, etc., of preparations in question, in her 
trade name and otherwise, that she conducted, operated, or maintained a 
laboratory for the purpose of manufacturing, testing, and experimenting 
with the various preparations sold by her, notwithstanding fact she did 
not own, operate, or maintain any laboratories or manufacture or test 
any of her said various preparations; 


With capacity and tendency to mislead and deceive public into erroneous and 


mistaken belief that the various preparations sold and distributed by her 
had the therapeutic value represented by her, and that the use of such 
products would result in the benefits indicated to the user, and to induce 
‘such purchasing public to buy said preparations in preference to others 
designed and sold for the treatment of the various ailments for which her 
mespective products were recommended and offered by manufacturers, re- 
‘ttailers, and distributors, and with result, by reason of the use of such 
‘false, deceptive, and misleading representations, of diverting unfairly trade 
in commerce to her from distributors of other preparations for use in 
‘in treating the various ailments for which her respective products were rec- 
ommended, and who do not misrepresent the character and quality of 
their respective products or the results to be obtained from the use thereof: 


Held, That such acts and practices were to the prejudice of the public and 


competitors and constituted unfair methods of competition. 


Before Mr. Charles P. Vicini, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Mr. W. I. Gilbert, Jr., of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
‘September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Adah 
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Alberty, trading as Alberty’s Food Products, Alberty’s Food Lab., 
Alberty’s Food Laboratories, The Alberty Food Laboratories, Cheno 
Laboratories, Cheno Products, and U. S. Okey, has been and is using 
unfair methods of competition in commerce as “commerce” is de- 
fined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereto would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Said respondent, Adah Alberty, is an individual 
trading and doing business under the names and styles of Alberty’s 
Food Products, Alberty’s Food Lab., Alberty’s Food Laboratories, 
The Alberty Food Laboratories, Cheno Laboratories, Cheno Products, 
and U. S. Okey, with her office and place of business located at 729 
Seward Avenue in the city of Hollywood, within the State of Cali- 
fornia. Said respondent is now and for more than 3 years last past 
has been engaged in the sale of a number of baby foods and health 
preparations under various trade names, and in the distribution 
thereof between and among the various States of the United States. 
Respondent causes said baby foods and health preparations, when 
sold by her, to be transported in interstate commerce to the pur- 
chasers thereof located in the various States of the United States. 
There is now, and for more than 3 years last past has been, a con- 
stant current of trade and commerce by respondent in said baby 
foods and health preparations between and among the various States 
of the United States. In the course and conduct of her business the 
said respondent is now and for more than 3 years last past has been 
in substantial competition in commerce between and among the vari- 
ous States of the United States with various other individuals, firms,, 
partnerships, and corporations, engaged in the interstate sale of baby 
food and health preparations. 

Par. 2. Among the various baby foods and health preparations 
sold by said respondent are preparations known and designated as 
follows: 

Regular Alberty’s Food. 

Instant Alberty’s Food—(old form). 

_ Instant Alberty’s Food—(new form). 

Alberty’s Phosphate Pellets—(formerly called Nerve Food Pellets). 

Alberty’s CA-MO—(formerly called Calcatine products). 

Alberty’s Laxative Blend—(formerly called German Herb Lax-Tonic). 

Cheno Combination Tablets—(formerly called Restorex Cheno Tablets). 

Cheno Phytolacca Berry Juice. 

Cheno Herb Tea. 


Alberty’s No. 3 Tablets—(formerly called Alberty’s Spleen and Iron Tablets). 
Alberty’s Special Formula Tablets — (formerly~ called) Hemoglobin Tonic: 


Tablets). 
Alberty’s Labara Tablets—(formerly called Labara cell salts). 
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_Alberty’s Herb Laxative. 
-Alberty’s Vegetable Compound Capsules. 
_Alberty’s Phenix Pluri-Gland Tablets for Women. 

Alberty’s Phenix Pluri-Gland Tablets for Men. 

Malto-De. 

Alberty’s Dextrose. 

Concentrated Meloripe Banana Powders. 

Alberty’s Cero-Fig Coffee. 

All of said preparations are manufactured for said respondent by 
‘various manufacturing druggists located throughout the United 
‘States and are purchased from said manufacturers by said respond- 
ent. Said preparations are packed and bottled by said respondent 
‘and are then labelled and sold by said respondent throughout the 
United States through wholesale houses and doctors and principally 
‘through health food stores located throughout the various States of 
‘the United States. 

Par. 3. In the regular course and conduct of her business, as here- 
‘inbefore set out in paragraph 1, said respondent has been and now is 
‘engaged in extensive advertising as a means of furthering and aiding 
in the interstate sale and distribution of the various baby foods and 
health preparations sold and distributed by her. As media of adver- 
tising said respondent has used and is now using newspapers located 
‘in various cities throughout the United States, health magazines, 
booklets, and pamphlets. 

In advertising the various preparations sold by her, said respondent 
‘furnishes booklets and pamphlets describing said products to the 
‘various food stores and these booklets and pamphlets are in turn 
distributed by the said food stores to the public. Respondent also 
‘furnishes advertising cuts to certain recognized dealers who insert 
‘the advertisements in local newspapers in the cities in which they 
are located. In some instances said respondent pays the entire ex- 
‘pense of the newspaper advertisements, and in other instances said 
respondent pays one-half of the expense of the advertising. 

Par. 4. Said respondent, in her said advertisements of baby foods 
and health preparations sold by her, has made and is now making 
various false, deceptive, and misleading statements concerning the 
therapeutic value and benefits to be achieved by using said baby foods 
and health preparations sold and distributed by said respondent, 
among which said false, misleading, and deceptive statements are the 
following: 


Tt rebuilds the intestinal tract and is the only food yet discovered that does. 
Laboratory tests show that magnesium and not calcium is the mineral which 
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It was proved that magnesium excess is caused either by certain home 
remedies, or dietary errors, foods rich in magnesium and low in protein and 
‘calcium. j 

Calcium is the most difficult, being a “peppy,” quick-acting mineral. 

Magnesium gradually accumulates in every portion of the body as calcium 
lessens—causing acid excess and a dormant condition of cells, tissues, and 
nerve shafts. 

The gall bladder should never be removed. 

Mrs. Alberty, of the Alberty Laboratories, who has spent her life in the 
study of dietetics, discovered “the missing link.” 

Today our streets are filled with men and women of small statute—many 
of them less than five feet tall. They are weak, prematurely old, toothless and 
bald-headed, and yet many are not old in years. 

The Alberty Laboratories were the first concern in the United States to 
recognize the real value of this wonderful life-giving substance—calcium. 

Over 800,000 people will die this year from preventable diseases caused by 
faulty diet! 

The spleen seems to take first place in connection with the sex organism. 
For instance, when women in advanced cases of anemia cease to menstruate, 
the spleen is the first organ in the body involved. The spleen must first be 
aroused into activity before normal sex life can fully be restored. 

Acidosis is one of the contributing causes of waning sex life. 

Acid fruits or vinegar being “foreign acids,” have a detrimental effect on the 
spleen, destroying red blood corpuscles. 

Alberty’s Food is the combination that unlocks this wonder-working calcium, 
exposing the “Guarded Treasure” to the digestive juices. 

Never before has anyone thought of, or attempted to combine a nerve restorer 
with a gland rejuvenator. 

It has been said that Mrs. Alberty’s discovery will revolutionize gland 
treatment. 

Sperum (from the interstitial cells of Leydig). It increases dynamos— 
muscular, nervous and sexual, and it hemostimulates the gonads. Its effect 
on the sex organism is very marked and never fails to give satisfactory results. 

The cause of stunted growth, tooth decay, acidosis, sickness, suffering, prema- 
ture old age, and death, is due to either a lack of calcium in the daily diet, 
or else the inability to assimilate it. 

Sickness, suffering, premature old age, and death, is due to either a lack of 
calcium in the daily diet, or else the inability to assimilate it. 

That Alberty’s Food eliminates rickets and other calcium-starvation diseases 
in both children, adults, and animals, is now being recognized by many 


physicians throughout the United States. 


That Alberty’s Food does modify milk so that the calcium element is 
assimilated is a proven fact beyond dispute. 

Tests have proved conclusively that more calcium and phosphorus are 
stored up in the body in normal amounts, by using Alberty’s Food even when 
the intake of ordinary milk is three or four times greater than the quantity 
of Alberty’s Food used. 

Long ago, the Alberty Laboratories discovered that calcium was a great 
rejuvenating agency. People taking the Alberty Treatment looked years 
younger and felt that way. 
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Alberty’s Food is the only food ever discovered that does offset acidosis. 
Acidosis can only be neutralized by a powerful alkaline—the Alberty Com: 
bination makes the most powerful alkaline food known. 

Bismuth subnitrate has a soothing effect on the digestive tract and is @ 
valuable harmless remedy. 

Par. 5. Said respondent, Adah Alberty, in the regular course and 
conduct of her said business trades under various names, among 
which are Alberty’s Food Lab., Alberty’s Food Laboratories, The 
Alberty Food Laboratories, and Cheno Laboratories, whereas in 
truth and in fact said respondent does not maintain or operate any 
laboratory, does not manufacture the products sold and distributed 
by her, and does not test any of the said products, but confines her 
activities to packing, bottling, and labeling the said preparations: 
which are bought by her in bulk from various manufacturers. 

Par. 6. The use by the said respondent, Adah Alberty, trading as: 
Alberty’s Food Products, Alberty’s Food Lab., Alberty’s Food 
Laboratories, The Alberty Food Laboratories, Cheno Laboratories, 
Cheno Products, and U. 8. Okey, of the foregoing false, deceptive, 
and misleading representations alleged to be used by the said respond- 
ent in paragraph 4 hereof, and the use by the said respondent of said 
various trade names containing the words “laboratory” and “labora- 
tories” as alleged in paragraph 5 hereof, have had and do now have 
the capacity and tendency to mislead and deceive the public into the 
erroneous and untrue belief that the various baby foods and health 
preparations sold by said respondent have great therapeutic value 
and that the use of the same will result in material benefit to the user, 
and that the said respondent maintains and operates laboratories 
where said products are manufactured and tested by her, and has 
thereby induced, and does now induce, the consuming public and 
especially that portion of the public which purchases baby foods and 
health preparations, acting in said erroneous belief, to purchase the 
baby foods and health preparations sold and distributed by said re- 
spondent in preference to baby foods and health preparations offered 
for sale by manufacturers and other distributors of baby foods and 
health preparations who do not falsely, deceptively, and misleadingly 
advertise their said products. As a result of such false, deceptive, 
and misleading representations on the part of said respondent, and 
contained in various books and pamphlets, instrumentalities are 
placed in the hands of food stores and dealers throughout the country 
who, by distributing the same to the public, thereby are enabled to 
dispose of respondent’s products in preference to products which are 
truthfully advertised. As a result of such false, deceptive, and mis- 
leading representations on the part of said respondent, trade has 
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been diverted to respondent from such manufacturers and distributors 
of baby foods and health preparations who do not falsely, decep- 
tively, and misleadingly advertise their products, and thereby injury 
has been done, and is being done, by said respondent. 

Par. 7. Said false, deceptive, and misleading representations of 
said respondent contained in her advertising have resulted in injury 
to respondent’s competitors and to retail dealers and distributors, 
and in prejudice to the buying public, and constitute unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, and entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Report, Mopirtep Frinpines as To THE Facts, AND OrvER 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 11th day of July 1936, issued and 
served its complaint in this proceeding upon the respondent, Adah 
Alberty, an individual, trading as Alberty’s Food Products, Alberty’s 
Food Lab., Alberty’s Food Laboratories, The Alberty Food Labora- 
tories, Cheno Laboratories, Cheno Products, and U. S. Okey, charg- 
ing her with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Reuben J. Martin, attorney for the Commission, 
before Charles P. Vicini, an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of the com- 
plaint, by W. I. Gilbert, Jr., attorney for the respondent; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony, and other evidence and briefs in support 
of the complaint and in opposition thereto, counsel for the respondent 
having not requested oral argument; and the Commission having 
duly considered the same and being fully advised in the premises, 
found that this proceeding was in the interest of the public and made 
its findings as to the facts and its conclusion drawn therefrom. 
Thereafter, on motion of counsel for the respondent the Commission 
reopened the case for the taking of further testimony as to the 
therapeutic value of the various preparations sold by the respondent, 
and additional] testimony and other evidence in support of the allega- 
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tions of the complaint were introduced by Reuben J. Martin, attorney 
for the Commission, before Charles P, Vicini, an examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint, by W. I. Gilbert, Jr., attorney for 
the respondent, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its modified find- 
ings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Adah Alberty, is an individual trad- 
ing and doing business since September 1935 under the name and 
style of Alberty’s Food Products. Prior to September 1935, said 
respondent conducted her said business under the names of Alberty’s 
Food Lab., Alberty’s Food Laboratories, The Alberty Food Labora- — 
tories, Cheno Laboratories, Cheno Products, and U. S. Okey. Re~ 
spondent maintains her office and place of business at 729 Seward. 
Avenue in the city of Los Angeles within the State of California. 
The respondent is now, and for more than 3 years last past has been, 
engaged in the sale of a number of baby foods and alleged health. 
preparations under various trade names, and in the distribution 
thereof in commerce between and among the various States of the 
United States. Respondent causes said baby foods and alleged health, 
preparations when sold by her to be transported from her aforesaid. 
place of business in the State of California to the purchasers thereof 
located in the various States of the United States other than Cali- 
fornia. There is now and for more than 3 years last past has been 
a constant current of trade and commerce by respondent in said 
baby foods and alleged health preparations between and among the: 
various States of the United States. In the course and conduct of 
her business the respondent is now, and for more than 3 years last. 
past has been, in substantial competition in commerce between and 
among the various States of the United States with various other 
individuals, firms, partnerships, and corporations engaged in_ the 
interstate sale of baby foods and health preparations recommended 
for use in the treatment of the various conditions or ailments. for: 
which respondent’s respective products are sold and reeommended. 

Par. 2. Among the various baby foods and alleged health prepara- 
tions sold by said respondent are preparations known and designated’ 
as follows: Regular Alberty’s Food; Instant Alberty’s Food (old | 
form); Instant Alberty’s Food (new form); Alberty’s Phosphate: _ 
Pellets (formerly called Nerve Food Pellets) ; Alberty’s Ca-Mo. (for- 
merly called Caleatine Products) ;,Alberty’s Laxative Blend: (for-- 
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merly called German Herb Lax-Tonic) ; Cheno Combination Tablets: 

(formerly called Restorex Cheno Tablets) ; Cheno Phytolacca Berry: 
Juice; Cheno Herb Tea; Alberty’s No. 3 Tablets (formerly called. 
Alberty’s Spleen and Iron Tablets) ; Alberty’s Special Formula 
Tablets (formerly called Hemoglobin Tonic Tablets) ; Alberty’s 
Labara Tablets (formerly called Labara Cell Salts) ; Alberty’s: 
Herb Laxative; Alberty’s Vegetable Compound Capsules; Alberty’s: 
Phenix Pluri-Gland Tablets for Women; Alberty’s Phenix Pluri- 
Gland Tablets for Men; Malto-De; Alberty’s Dextrose; Concentrated: 
Meloripe Banana Powder; Alberty’s Cero Fig Coffee, and Diabetic: 

All of said preparations are manufactured for said respondent. by; 
various manufacturing druggists and chemists located throughout 
the United States and are purchased by the respondent from said 
manufacturers. Respondent packs, bottles, and labels said prepara- 
tions and sells them throughout the United States through the me- 
dium of wholesale houses and doctors, and principally through health, 
food stores located throughout the various States of the United 
States. 

Par. 3. In the regular course and conduct of her business respond- 
ent has been and now is engaged in extensive advertising as a means; 
of furthering and aiding in the interstate sale and distribution of 
the various baby foods and alleged health preparations sold and dis- 
tributed by her. As media of advertising said respondent has used, 
and is now using newspapers located in various cities throughout 
the United States, health magazines, booklets, and pamphlets. In 
advertising the various preparations sold by her, said respondent 
furnishes booklets and pamphlets describing said products to the 
various food stores, and these booklets and pamphlets are in turn 
distributed by the said food stores to the public. Respondent also 
furnishes advertising cuts to certain recognized dealers, who insert 
the advertisements in local newspapers in the cities in which they 
are located. In some instances said respondent pays the entire ex- 
pense of the newspaper advertisements, and in other instances said 
respondent pays one-half of the expense of the advertising. 

Par. 4. The respondent, in her said advertisements of baby foods 
and alleged health preparations sold by her, has made, and is now 
making, various statements concerning the therapeutic value and 
benefits to be achieved by using said baby foods and alleged health 
preparations sold and distributed by respondent, among which said 
statements are the following: 


It (Alberty’s Food) rebuilds the intestinal tract and is the only food yet 
discovered that does. 
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It was proved that magnesium excess is caused either by certain home reme- 
dies, or dietary errors, foods rich in magnesium and low in protein and calcium. 
Magnesium gradually accumulates in every portion of the body as calcium 
lessens—causing acid excess and a dormant condition of cells, tissues and 
nerve shafts. 

The gall bladder should never be removed. 

The Alberty Laboratories were the first concern in the United States to 
recognize the real value of this wonderful life-giving substance—calcium. ; 

Over 800,000 people will die this year from preventable diseases caused by 
faulty diet! 

The spleen seems to take first place in connection with the sex organism. 
For instance, when women in advanced cases of anemia cease to menstruate, 
the spleen is the first organ in the body involved. The spleen must first’ be 
aroused into activity before normal sex life can fully be restored. 

Acidosis is one of the contributing causes of waning sex life. 

Acid fruits or vinegar being ‘foreign acids,” have a detrimental effect on the 
spleen, destroying red blood corpuscles. 

Alberty’s food is the combination that unlocks this wonder-working calcium, 
exposing the “Guarded Treasure” to be digestive juices. 

Never before has anyone thought of, or attempted to combine a nerve restorer 
with a gland rejuvenator. 

It has been said that Mrs. Alberty’s discovery will revolutionize gland 
treatment. 

Sperum (from the interstitial cells of Leydig). It increases dynamos—mus- 
cular, nervous, and sexual, and it hemostimulates the gonads. Its effect on 
the sexorganism is very marked and never fails to give satisfactory results. 

The cause of stunted growth, tooth decay, acidosis, sickness, suffering,. pre- 
mature old age, and death, is due to either a lack of calcium in the daily diet, 
or else the inability to assimilate it. 

That Alberty’s Food eliminates rickets and other calcium-starvation diseases 
in both children, adults, and animals, is now being recognized by many phy- 
Sicians throughout the United States. 

That Alberty’s Food does modify milk so that the calcium element is assimi- 
lated, is a proven fact beyond dispute. 

Tests have proved conclusively that more calcium and phosphorous are 
stored up in the body in normal amounts, by using Alberty’s Food even when 
the intake of ordinary milk is three or four times greater than the quantity of 
Alberty’s Food used. 

Long ago, the Alberty Laboratories discovered that calcium was a great 
rejuvenating agency. People taking the Alberty Treatment looked years 
younger and felt that way. 

Alberty’s Food is the only food ever discovered that does offset acidosis. 
Acidosis can only be neutralized by a powerful alkaline—the Alberty Com- 
bination makes the most powerful alkaline food known. 

Bismuth subnitrate has a soothing effect on the digestive tract and is a 
valuable harmless remedy. 


The above and foregoing representations made by said respondent 
concerning her said baby food and alleged health preparations and 


contained in her advertisements thereof are extravagant and decep- 
tive and misleading. ; 
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Par. 5. Respondent does not own, operate, maintain, or control, 
any laboratories, and she does not manufacture or test any of the 
various baby foods and alleged health preparations which are sold 
and distributed by her in interstate commerce. 

Par. 6. Respondent’s preparation Labara Pellets are Homeopathic 
pellets known as “Natrum Sulphate.” 

Respondent’s preparation Alberty’s Phosphate Pellets are home- 
opathic pellets composed of M4999 grain each of potassium phosphate, 
sodium phosphate, iron phosphate, and calcium phosphate. Re- 
spondent represents in her advertising that said preparation is of 
medicinal or therapeutic value in the treatment of various human ail- 
ments. These pellets are a polypharmacal mixture of insoluble 
phosphates of calcium, iron, soda and potassium, the doses contained 
therein are too small to do any good, and the preparation is without 
therapeutic value. Such a combination is not recognized generally 
by either allopathic or homeopathic doctors as competent medication. 

Respondent’s preparation Alberty’s Laxative Blend (formerly 
called German Herb Lax-Tonic) consists of senna, fennel seed, uva- 
ursi leaves, licorice root, buckthorn, dog grass, anise seeds, nettle 
leaves, sassafras bark, shave grass, yarrow, peppermint, althea wood, 
guaiac wood, elder flowers, ononis root, and buchu leaves. Respond- 
ent represents said preparation to be a new Laxative blend which 
has a therapeutic value. This preparation is an irrational combi- 
nation of materials, many of which had a folklore and household 
reputation as remedial agents in the fifteenth and sixteenth centuries. 
A majority of the ingredients contained in this preparation have been 
omitted from the United States Pharmacopeia as being of no sig- 
nificant value in medicine. The only active constituent contained 
therein is Senna, which is a cathartic. The remainder of the con- 
stituents are obsolete and are without additional value. The cathar- 
tic action of the preparation is due to Senna, but the Senna con- 
tained therein does not stimulate the muscles of the intestines in a 
physiological sense of stimulation, and the preparation is without 
therapeutic value, and is not recognized by the medical profession 
as proper medication. 

Respondent’s preparation Cheno Combination Tablets (formerly 
called Restorex Cheno Tablets) are composed of spinach, celery and 
leaves, okra, Irish moss, rhubarb root, rhubarb stock, Dulse, calcium 
mix, and water mixed with glucose. Respondent represents that said 
preparation has a medicinal or therapeutic value in the treatment of 
obesity and that its use will bring about a reduction in weight. 
This preparation contains no ingredient which would have a sig- 
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nificant influence on fat metabolism, and the only reduction in weight 
caused by the preparation would be such a reduction as was due to 
increased bowel movement. The preparation is not accepted by the 
medical profession as proper medication, and is without medicinal 
or therapeutic value. 

Respondent’s preparation Alberty’s No. 3 Tablets (formerly knov 
as Alberty’s Spleen and Iron Tablets) are composed of Spleen sub- 
stance desiccated, 1 grain; Gaduol, 3% grain; Reduced iron, 1 grain; 
Zinc Phosphate, %9 grain; Berberine Sulphate neutral, 14. grain; 
Powdered ginger 14 grain; Strychnine Sulphate, 460 grain. Re- 
spondent represents in her advertising that said preparation has a 
medicinal or therapeutic value in the treatment of various human 
ailments. This preparation is a polypharmacal mixture of a num- 
ber of obsolete drugs. The preparation contains a number of ma- 
terials which have no recognized or significant action on living tissues | 
and is not recognized generally by the medical profession as com- 
petent medication. The preparation contains unrelated and counter- 
acting or incompatible materials in the physiological sense, and has 
no therapeutic or medicinal value. 

Responédent’s preparation Cheno Tea is composed of kelp, bean 
shells, senna, peppermint, black alder bark, sassafras, chic weed, 
rest hara, ivy leaves, licorice root, fennel, anise, and coriander. Re- 
spondent represents that said preparation has a medicinal or thera- 
peutic value in the treatment of obesity and that its use will bring 
about a reduction in weight. Said preparation does not contain any 
ingredient which in, or of, itself causes or produces any reduction 
in the weight of the user, nor does it have any effect on the metab- 
olism of fat. It is an irrational, unjustified combination of ma- 
terials which may produce undesired effects on a sensitive person if 
taken in self medication, and is not generally recognized by the 
medical profession as competent medication. Its only therapeutic 
value would be that of a mild laxative action due to the presence of 
senna in the preparation. 

Respondent’s preparation Diabetic is a dehydrated vegetable mix-_ 
ture of watercress, spinach, lettuce, celery, cauliflower, beet leaves 
and asparagus. Respondent represents that said preparation has a 
medicinal or therapeutic value in the treatment of diabetes. This 
preparation has no relation to diabetes. The preparation is not a 
remedy for diabetics, and has no therapeutic or medicinal value. Its 
value would be chiefly a food value. 

Respondent’s preparation Pluri-Gland Tablets for Men are com- 
posed of orchic substance, 3 grains; thymus, 1 grain; thyroid U. S. P., 
yy grain; pituitary whole, 14 grain; ex-nux vomica, jy grain. Re- 


: 
; 


ALBERTY’S FOOD PRODUCTS, ETC. 223 
210 Findings 


spondent’s preparation Pluri-Gland Tablets for Women are composed 
of ovarian residue, 3 grains; pituitary whole, 14 grain; thyroid 
U.S. P., zy grain; ex-nux vomica, 34 grain; orchic substance, 2 grains. 
Respondent represents that said preparations possess a therapeutic or 
medicinal value and that the use of said preparations will serve to 
increase or stimulate sex activity. Said preparations are not gener- 
ally accepted by the medical profession as proper medication. The 
preparations contain nothing which would increase sex activity. 
Said preparations are without medicinal or therapeutic value, and 
their use may be dangerous due to the thyroid and the ex-nux vomica 
contained therein. 

Respondent’s preparation Alberty’s Special Formula is composed 
of orchic substances, spleen substances, pancreatin substance, calcium 
phosphate, manganese, hemoglobin, and nux vomica. Respondent 
represents that said preparation is a tonic, that it will produce blood 
regeneration, will increase sexual activity and that it has a medicinal 
or therapeutic value. Said preparation is not commonly accepted 
by the medical profession as proper medication. The preparation 
would not increase sexual activity, it would not act as a tonic, nor 
would it produce blood regeneration, and it has no medicinal or 
therapeutic value. Its use might be dangerous because of the pres- 
ence of nux vomica therein. 

Respondent’s preparation Alberty’s Food Regular is a special 
grind of cereals, wheat and barley. To each pound of cereal is 
added one ounce organized calcium and phosphate. This special] 
cereal mix may be used as a milk modifier, or may be used as a cooked 
cereal, or to thicken gravy, etc. Respondent represents that said 
preparation has medicinal or therapeutic value in the treatment of 
a variety of human ills and maladies including cancer and ulcer 
and that its use in conjuction with milk renders the milk more readily 
digestible. Alberty’s Food Regular has no therapeutic value. It 
is a food rather than a remedy. Any value possessed by said prep- 
aration would be nutritional rather than therapeutic. Its use in 
conjunction With milk would not render the milk more readily digest- 
ible, and it has no therapeutic or medicinal value in the treatment 
of cancer or ulcer. 

Respondent’s preparation Alberty’s Food Instant (new style) is 
made from low butterfat condensed milk. The curd is subdivided 
by Regular Alberty Food, to which two ounces of organized cal- 
cium phosphate has been added to each pound of cereal. The con- 
densed milk is first heated to 180° before the Regular Alberty Food 
is added. Then the mixture is pumped through a homogenizer at 
3,000 pound pressure through a visculizer. It is then spray-dried 
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and vitamin D is added. Respondent represents in her advertising 
that the use of said preparation in conjunction with milk renders the 
milk more readily digestible and that it has a therapeutic or medici- 
nal value and is an effective treatment for cancer or ulcer. Alberty’s 
Food Instant (new style) has a nutritional rather than a thera- 
peutic value. Its use in conjunction with milk does not render the 
milk more readily digestible and it has no therapeutic or medicinal 
value in the treatment of cancer, ulcer, or any other ailment of the 
human body. 

Respondent’s preparation Alberty’s Food Instant (old style) is 
no longer made. It was formerly prepared in the ‘same manner 
as the New Style Instant Alberty Food except that the condensed 
milk was dried on rollers and no vitamin D was added. Respond- 
ent in her advertising directly and indirectly represented that said 
preparation had a therapeutic or medicinal value in the treatment 


of many human ailments. Said preparation in fact possessed no 


more therapeutic value than would be possessed by ordinary milk. 

Par. 7. Respondent, in a booklet entitled “Calcium—The Staff 
of Life,” which said booklet was written by the respondent and is 
distributed by her in aid of the sale of her said preparations, in 
connection with various photographs contained therein, gives the 
case history of various users of her said preparations and states 
what are purported to be the results obtained by the respective users 
of her said preparations. The photographs exhibit persons either 
in apparent health or, for the purpose of contrasting the apparent 
comparative health of the person, exhibit the persons before and 
after using the preparations. 

In one case respondent misrepresents the condition of the patient 
after taking her preparation in that she represents the patient to 
have been suffering with ulcers in the duodenum and pylorus, as 
being forced to live on a liquid diet and being unable to work, and 
that after taking Alberty’s Food he was able in 8 weeks’ time to go 
to work, in 2 months’ time he had gained 8 pounds, and can 
now eat solid food and works every day. As a matter of fact, the 
patient, after using her treatment, is still suffering with ulcers in 
the duodenum and pylorus, he was unable to go to work within 3 
weeks after starting to use Alberty’s Food, and although he gained 
some weight, he was, at the same time during which he took re- 
spondent’s treatment, living on a diet and following practices that 
would naturally tend to increase his weight, and he was unable in 
2 months to work every day and eat solid food. 

In said pamphlet, respondent also represented that a certain Albert 
Smith, suffering from an advanced case of tuberculosis which had 
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produced a large cavity in his lung, was treated by the use of Al- 
berty’s Food, and that after 1 week’s use of said Food there was 
such an improvement in the patient that the attending physician was 
amazed, that the improvement continued, and that the patient was 
now “back home esablished in business.” She also represented that 
prior to the beginning of the treatment, a noted lung specialist: had 
stated that the patient Smith’s case was hopeless. As a matter of 
fact, the patient was not visited by a lung specialist, and the person 
referred to in respondent’s statement as a lung specialist was, in fact, 
a doctor of osteopathy and a doctor of divinity. There was no such 
improvement as to “amaze” the attending physician, and said product, 
Alberty’s Food, did not and could not have produced the therapeutic 
effects and benefits represented in respondent’s booklet. 

In the booklet “Cheno—Keep or Regain that Youthful Figure,” 
written by said respondent and distributed by her in aid of the sale 
of her said products, respondent gives the case history of a patient 
who took Cheno Tablets for the purpose of reducing her weight. 
Said booklet contains a testimonial purported to have been written 
by the user of said preparation. In truth and in fact, the said testi- 
monial was not written by the user of said preparation, nor were 
the results claimed to have been obtained by the said testimonial in 
truth and in fact so obtained. The use of the preparation Cheno 
did not and could not have produced the beneficial and therapeutic 
results and effects attributed to it by said testimonial and, in truth 
and in fact, the loss in weight brought about was produced by a 
strict diet, extending over a period of months, and strenuous 


exercise. 
Par. 8. The advertisements and representations made to the pur- 


chasing public by the respondent, as hereinbefore set out in para- 
graph 4, are false and misleading. They have had, and do now 
have, the capacity and tendency to mislead and deceive the public 
into the erroneous and mistaken belief that the various preparations 
sold and distributed by the respondent have the therapeutic value 
represented by the respondent and that the use of said products 
will result in the benefits indicated to the user, and to induce such 
purchasing public to purchase said preparations in preference to 
other preparations designed and sold for the treatment of the various 
ailments for which respondent’s respective products are recommended 
and offered for sale by manufacturers, retail dealers, and distributors. 
The result of the use of such false, deceptive, and misleading repre- 
sentations on the part of said respondent is to unfairly divert trade 
in commerce between and among the several States of the United 
States and in the District of Columbia to the respondent from dis- 
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tributors of other preparations for use in treating the various ail- 
ments for which respondent’s respective products are recommended, 
who do not misrepresent the character and quality of their respective 
products or the results to be obtained from the use thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Adah Alberty, 
trading as Alberty’s Food Products, Alberty’s Food Lab., Alberty’s 
Food Laboratories, The Alberty Food Laboratories, Cheno Labor- 
atories, Chena Products, and U. S. Okey, are to the prejudice of the 
public and competitors of the respondent, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Charles P. 
Vicini, an examiner of the Commission theretofore duly designated 
by it in support of the allegations of said complaint, and in opposi- 
tion thereto, and the briefs filed herein, the respondent not having 
requested oral argument and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent, Adah 
Alberty, has violated the provisions of an act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

[t is ordered that, Respondent Adah Alberty, an individual, in- 
dividually, and trading as Alberty’s Food Products, Alberty’s Food 
Lab., Alberty’s Food Laboratories, The Alberty Food Laboratories, 
Cheno Laboratories, Cheno Products, and U. S. Okey, or trading 
under any other name, her representatives, agents, and employees in 
connection with the offering for sale, sale, and distribution of various 
baby foods and health preparations, now sold by her under various 
and sundry names in interstate commerce or in the District of Co- 
lumbia, do forthwith cease and desist from: 

1. Representing that the preparations now designated as Alberty’s 
Food Regular and Alberty’s Food Instant (new style), or any other 
preparations composed of the same or similar ingredients and pos- 
sessing similar properties, under whatever name sold, render milk 
more readily digestible, constitute a competent remedy, cure, or 


treatment for cancer or ulcer, or have any therapeutic or medicinal 
value. 
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2. Representing that the preparation Alberty’s Food Instant (old 
style) or any other preparation composed of the same or similar in- 
gredients and possessing similar properties, has any therapeutic 
value in excess of the therapeutic value possessed by ordinary milk. 

3. Representing that the preparation now designated as Alberty’s 
Laxative Blend, or any other preparation composed of the same 
or similar ingredients and possessing similar properties, under what- 
ever name sold, has any therapeutic value or affects the muscles of 
the intestines other than that the senna contained in the preparation 
is a cathartic. 

4. Representing that the preparation now designated as Alberty’s 
Special Formula Tablets, or any other preparation composed of the 
same or similar ingredients and possessing similar properties, under 
whatever name sold, is a tonic and will produce blood regeneration 
or will increase sexual activity, or that it has any medicinal or 
therapeutic value. 

5. Representing that the preparations now designated as Alberty’s 
Phosphate Pellets and Alberty’s No. 3 Tablets, or any other prepa- 
rations composed of the same or similar ingredients and possessing 
similar properties, under whatever name sold, have any therapeutic 
value. 

6. Representing that the preparation now designated as Cheno 
Combination Tablets, or any other preparation composed of the 
same or similar ingredients and possessing similar properties, under 
whatever name sold, contains any ingredient which would have an 
influence on fat metabolism or that the use of said preparation will 
cause any weight reduction other than the reduction due to the laxa- 
tive properties of said preparation, or that said preparation has a 
therapeutic value. 

7. Representing that the preparation now designated as Cheno 
Herb Tea, or any other preparation composed of the same or similar 
ingredients and possessing similar properties, under whatever name 
sold, contains any ingredient which will cause or produce any weight 
reduction, or that by the use thereof the user will bring about a 
reduction in weight, or that said preparation has any effect on the 
metabolism of fat, or that it has any therapeutic value other than 
that of a mild laxative. 

8. Representing that the preparation now designated as Diabetic 
is a competent remedy, cure, or treatment for diabetes, or that it 
has any therapeutic or medicinal value. 

9. Representing that the preparations now designated as Alberty’s 
Phenix Pluri-Gland Tablets For Men and Alberty’s Phenix Pluri- 
Gland Tablets For Women contain any ingredient which would in- 
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crease or stimulate sex activity, or that said preparations have any 
medicinal or therapeutic value, ; 

10. Representing that the preparation now designated as Alberty’s 
Food, or any other preparation composed of the same or similar in- 
eredients and possessing similar properties under whatever name sold, 
rebuilds the intestinal tract and is the only food which accomplishes 
this result; that it eliminates rickets and other calcium-starvation dis- 
eases in children, adults, and animals; that it modifies milk so that 
the calcium element is assimilated; that by taking it more calcium 
and phosphorus are stored up in the body than would be by the use 
of three or four times the quantity of ordinary milk; that it is the 
only food discovered that offsets acidosis and is the most powerful 
alkaline food known. 

11. Misrepresenting the cause of and the effect of an excess of 
magnesium in the human body. 

12. Misrepresenting the character and properties of calcium, the 
effect on the system of a lack of calcium content; and the results and 
benefits accruing from the taking of calcium. 

13. Representing that respondent was the first person in the United 
States to recognize the value of calcium; that calcium is a great rejuve- 
nating agency; that the taking of Alberty’s Food supplies the neces- 
sary calcium to the body in the proper quantities; and that stunted 
growth, tooth decay, acidosis, sickness, suffering, premature old age, 
and death are due either to a lack of calcium or the inability to 
assimilate it. 

14. Representing that the spleen controls the sex organism and that 
acid fruits or vinegar, being “foreign acids,” have a detrimental effect 
on the spleen, destroying red blood corpuscles. 

15. Representing that acidosis is one of the contributing causes of 
waning sex life. 

16. Representing that respondent’s gland treatment will produce or 
bring about any beneficial results to the user. 

17. Representing that bismuth subnitrate has a soothing effect on 
the digestive tract and is a valuable, harmless remedy. 

18. Representing that the gall bladder should never be removed. 

19. Representing by citing purported case histories of users thereof 
which said case histories are not true, and by the use of testimonials 
which are untrue in fact or which were not given by the person alleged 
to have given the testimonial that the various products sold by her 
have a value and efficacy which they do not possess. 

20. Representing through the use of the word “laboratory,” or any 
other term of similar meaning or like import, as a part of her trade 
name, or in any other manner or through any other means or device, 
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that she conducts, operates, or maintains a laboratory for the purpose 
of manufacturing, testing, or experimenting with the various prepara- 
tions sold by her, until and unless she actually owns and operates, or 
directly and absolutely controls, a laboratory maintained for said 
purposes. 

21. And from making any other similar representations of like 
import or effect as to the therapeutic or medicinal value of said prep- 
arations or the benefits accruing from the use thereof. 

It ts further ordered, That the respondent, Adah Alberty, an indi- 
vidual, shall, within 60 days after service upon her of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which she has complied with the order herein- 
before set forth. 
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I~ THE MATTER OF 


MORRIS L. RAUER, TRADING AS EARL CHROME 
MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3426. Complaint, May 13, 1938—Decision, June 26, 1939 _ 


Where an individual engaged in sale and distribution of radios, clocks, cocktail 
shakers, coffee sets, and novelty merchandise, to purchasers in other 
States— 

(a) Furnished with his said products, for use in sale thereof by his merchant 
customers, punchboards for sale and distribution in accordance with a 
plan by which person securing, out of 2,500 tubes on board, certain num- 
ber as result of 5-cent chance purchased by him, became entitled to or won ~ 
the radio, or other article being thus sold or disposed of by said individual 
to or through particular merchant, 8 other designated numbers entitled 
winners each to 50 cents in trade, and 30 other numbers entitled winners 
each to 25 cents in trade, and person punching last available punch in 
each of 25 sections into which board was divided received 50 cents in 
trade, and merchant was reimbursed for such trade furnished from his 
general stock, and said individual’s agent called upon and collected for 
said individual from merchant about every 2 weeks from 50 to 60 per- 
cent of amount received by merchant for punches; and 

Placed thereby in hands of others means of conducting lotteries in the sale 
of his said merchandise, contrary to the established public policy of the 
United States Government and in violation of the criminal laws, and in 
competition with those who do not use the same or similar methods 
of distribution ; 

With result that many persons, because of element of chance involved, were 
induced to buy and sell his said products in preference to merchandise 
offered and sold by competitors who, as aforesaid, do not use such or 
similar method of distribution, and from whom, as a result, trade was 
thereby diverted to said individual; and 

(b) Represented, through inclusion of word “manufacturing” in trade name 
used by him, that he was the manufacturer of products which he sold, 
facts being he did not make such merchandise and neither owned, oper- 
ated, nor controlled any plant in which such merchandise was made; 

With result of causing purchasing public to believe that he was the manu- 
facturer of the products sold by him and was a manufacturer for the 
purchase of the products of whom there is a preference on the part of a 
considerable portion of purchasing public as securing them thereby lower 
prices, superior quality, and other advantages, and with result that trade was 
diverted to said individual from his competitors who do not falsely repre- 
sent that they are the manufacturers of the products which they sell: 

Held, That such practices, as above set forth, were to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


gore 
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_ Before Mr. Charles F. Diggs, trial examiner. 
Mr. D. C. Daniel and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Morris L. Rauer, 
individually and trading as Earl Chrome Manufacturing Co., here- 
inafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracraru 1. The respondent, Morris L. Rauer, is an individual 
trading under the name of Earl Chrome Manufacturing Co., with his 
principal office and place of business located at 2757 Lincoln Avenue, 
Chicago, Il]. Respondent is now, and for some time last past has 
been, engaged in the sale and distribution of radios, clocks, cocktail 
shakers, coffee sets, and other articles of novelty merchandise, to 
purchasers thereof located at points in the various States of the 
United States and in the District of Columbia. Respondent causes 
and has caused said merchandise, when sold, to be transported from 
his principal place of business in Chicago, Ill., to purchasers thereof 
in the various States of the United States other than the State of 
Iilinois and in the District of Columbia, at their respective points of 
location. There is now, and has been for some time last past, a course 
of trade by said respondent in such merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business respondent 
is in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to dealers such 
assortments of said merchandise, so packed and assembled as to in- 
volve the use of a lottery scheme when sold and distributed to the 
consumers thereof. One of respondent’s assortments substantially 
illustrates the sales plan or method used in the sale and distribution 
of his products to the purchasing public, and is as follows: This 
assortment consists of a radio and trade credits, together with a 
device commonly called a punchboard. The punchboard is divided 
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into 25 sections. Sales are 5 cents each, and each purchaser is entitled 
to 1 punch from said board. When a punch is made from said board 
a number is disclosed. The board bears statements informing pro- 
spective purchasers that a certain number entitles the purchaser 
thereof to a radio; that certain other numbers entitle the purchasers 
thereof to 25 cents in trade; that certain other numbers entitle the 
purchasers thereof to 50 cents in trade, and that the last punch in 
each section entitles the purchaser thereof to 50 cents in trade. The 
purchaser punching numbers calling for specified amounts “in trade” 
are entitled to and receive from the dealer operating said board 
articles of merchandise of values equal to said specified amounts “in 
trade.” A purchaser who does not qualify by obtaining the number 
calling for a radio or 1 of the numbers calling for 25 cents or 60 
cents in trade, or the last number in 1 of said sections, receives 


nothing for his money other than the privilege of punching a number 


from, said board. The numbers are effectively concealed from pur- 
chasers and prospective purchasers until a punch has been made and 
the particular punch separated from the board. The said radio and 
trade credits are thus distributed to the purchasers of said punches 
from said board wholly by lot or chance. 

Respondent sells and distributes various assortments of his mer- 
chandise and sells and furnishes various punchboards for distribution 
of such merchandise by means of a game of chance, gift enterprise, or 
lottery scheme. Such plan or method varies in detail, but the above- 
described plan or method is illustrative of the principle involved. 

Par. 3. The dealers to whom respondent sells or furnishes said 
punchboards use the same in selling and distributing respondent’s © 
merchandise in accordance with the aforesaid sales plan. Respond- 
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent of 
said method in the sale of his merchandise, and the sale of such 
merchandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which is contrary to an established 
public policy of the Government of the United States, and which is 
in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much lesa 
than the normal retail price thereof, or a specified amount “in trade,” 
which said amount is greatly in excess of the sum to be paid therefor. 
Many persons, firms, and corporations who sell or distribute merchan- 
dise in competition with the respondent as above alleged are unwill- 
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ing to adopt and use said method or any method involving the use 
of a game of chance or the sale of a chance to win something by 
chance, or any other method that is contrary to public policy, and 
such competitiors refrain therefrom. Many persons are attracted 
by respondent’s said method and by the element of chance involved 
in the sale of said merchandise in the manner above alleged, and are 
thereby induced to buy and sell respondent’s merchandise in prefer- 
ence to merchandise offered for sale and sold by said competitiors of 
respondent who do not use the same or an equivalent method. The 
use of said method by the respondent, because of said game of chance, 
has the tendency and capacity to and does unfairly divert trade and 
custom to respondent from his said competitors who do not use the 
same or an equivalent method. 

Par. 5. In the course and conduct of his business as hereinabove 
described, respondent has included within his trade name the word 
“manufacturing.” Respondent has used continuously, for some time 
last past, and is now using the word “manufacturing” in said trade 
name under which he carries on his business. Respondent has also 


- used and is using the word “manufacturers” within the phrase “Manu- 


facturers and Distributors,” with which to describe his said business. 


In soliciting the sale of and selling his products in commerce as 


hereinabove alleged, respondent causes and has caused his said 


trade name and the phrase “Manufacturers and Distributors” to 


appear on his letterheads, invoices and other printed matter. All of 
said printed matter has been and is distributed in and among the 
various States of the United States and in the District of Columbia 
to customers and prospective customers of the respondent. The use 
of the word “manufacturing” in respondent’s trade name and the 
word “manufacturers” within the phrase “Manufacturers and Dis- 
tributors” serves as a representation that respondent owns, operates, 
or controls the factory or mill wherein the products which he sells 
are made or manufactured. 

In truth and in fact respondent does not now, nor has he ever 
made or manufactured said products. Respondent does not own or 
operate any mill or factory wherein the products sold by him are 
made or manufactured. Respondent has at all times herein alleged 
filled, and now fills, orders received by him with products made or 
manufactured in factories or mills which he does not own, operate, 
or control. 

Par. 6. There is a preference on the part of certain purchasers and 
prospective purchasers located in the various States of the United 
States and in the District of Columbia, for buying said products and 
like or similar products directly from the manufacturer or mill pro- 
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ducing the same. There is an impression and belief existing among 
certain of said purchasers or prospective purchasers of said products 
that a saving of the middleman’s profit may be obtained, that a more 
uniform line of goods may be purchased, and that other advantages 
may be obtained by purchasing goods directly from a manufacturer 
or mill operator. 

The use by respondent of the word “manufacturing” in his trade 
name and the word “manufacturers” within the phrase “Manufactur- 
ers and Distributors,” as hereinabove alleged, has the tendency and 
capacity to mislead and deceive, and has misled and deceived, pur- 
chasers by causing them to mistakenly and erroneously believe that 
the respondent actually owns and operates or controls the factories or 
mills in which said products are made or manufactured, and to 
purchase respondent’s products on account of such mistaken and 
erroneous beliefs. The aforesaid representations by respondent have 
the tendency and capacity to, and do, unfairly divert trade to re- 
spondent from individuals, partnerships, and corporations who are 
actually manufacturing products like or similar to the products of 
respondent, or who sell and distribute like or similar products, both 
of which classes sell their respective products in commerce between 
and among the various States of the United States and in the District 
of Columbia, and do not misrepresent their business status. In con- 
sequence thereof injury has been done, and is being done, by re- 
spondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FInprnes as To THH Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
on May 13 A. D. 1938, the Federal Trade Commission issued and 
served its complaint in this proceeding upon the respondent, Morris 
L, Rauer, individually and trading as “Earl Chrome Manufacturing 
Company,” charging him with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, no answer being filed by the respond- 
ent, testimony and other evidence in support of the allegations of 
the complaint were introduced by D, C. Daniel and P. C. Kolinski, 
attorneys for the Commission, before Charles F. Diggs, an examiner 
of the Commission theretofore duly appointed by it. John A, Nash 
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appeared as attorney for the respondent, but introduced no testimony 
or other evidence in opposition to the complaint. The testimony and 
other evidence introduced on behalf of the Commission were duly 
recorded and filed in the office of the Commission: Thereafter, the 
proceedings came on for final hearing on the said complaint, the 
testimony and other evidence, and brief in support of the complaint; 
no brief being filed in opposition thereto. And the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the public interest and makes — 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Morris L. Rauer, for 21 years has been engaged in 
the business of selling merchandise by means of punchboards. Re- 
spondent, from 1936 to 1937, conducted his business under the trade 
name “Earl Chrome Manufacturing Company,” and since that time 
as “Earl Chrome Company.” For the past 2 years respondent’s 
principal place of business has been located at 2757 Lincoln Avenue, 
Chicago, Ill. Respondent sells and distributes radios, clocks, cock- 
tail shakers, coffee sets, and novelty merchandise to purchasers thereof 
in States other than the State in which respondent’s place of business 
is located and from which said shipments are made. 

Par. 2. Respondent, in the course and conduct of his said business 
was and is in competition with individuals, partnerships, and corpo- 
rations engaged in the sale and distribution of like or similar articles 
of merchandise in interstate commerce. 

Par. 3. Respondent disposes of his merchandise in Wisconsin, 
Indiana, and Iowa, through his agents residing in said States, to 
whom he pays salaries, and, if they sell a certain amount of merchan- 
dise, they receive additional compensation in the form of commissions. 
These agents receive the merchandise from respondent together with 
punchboards, and they visit stores located in their territories and 
place same with the merchants. The respondent distributes 4 types 
of punchboards, which differ only in minor details; the punchboard 
used in disposing of radios is typical. This board is divided into 25 
sections of 100 tubes each, or a total of 2,500 tubes, each constituting 
a punch. Each of these tubes contains a roll of paper bearing aj 
number which is not disclosed until the tube has been punched. The 
merchant operating this board collects from his patrons 5 cents for 
each punch, and the person punching the tube bearing the number 
100 wins a radio. Eight other designated numbers entitle the win- 
ners each to 50 cents in trade and 30 other numbers entitle the win- 
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ners each to 25 cents in trade. The person punching the last available 
punch in each section also receives 50 cents in trade. Patrons punch- 
ing other than such winning numbers receive nothing. The mer- 
chandise other than the radio is furnished by the merchant from his 
general stock, but he is reimbursed therefor by the respondent. 

After respondent’s agent has placed the merchandise and punch- 
board with the merchant, he calls upon the merchant about every 2 
weeks and collects from 50 to 60 percent of the amount received by 
the merchant for punches and at certain intervals delivers the amount 
so collected to the respondent at his place of business in Chicago. 

In approximately 300 instances, merchants located in the several 
States hereinbefore mentioned have placed orders directly with the 
respondent at his place of business in Chicago, and he has shipped 
his merchandise and punchboards directly to them in such cases, and 


the same method of disposing of the merchandise was used as herein- — 


before set forth and the proportion of receipts due the respondent 
from such sales of punches was collected by respondent’s agents in 
the same manner as when the merchandise was originally placed 
by them. 

There are others engaged in selling in interstate commerce mer- 
chandise similar to that sold by respondent who do not use punch- 
boards in connection with the sale of their merchandise because such 
method is contrary to public policy. 

Par. 4. Many persons, because of the element of chance involved, 
have been induced to buy and sell the respondent’s merchandise in 
preference to the merchandise offered for sale by respondent’s com- 
petitors who do not use the same or similar methods of distribution, 
and as a result, trade has been diverted from such competitors to, 
the respondent. ° ; 

Par. 5. Respondent, by the sales methods hereinbefore described, 
places in the hands of others the means of conducting iotteries in the 
sale of his said merchandise, and the said method of sale and dis- 
tribution of his merchandise is contrary to the established public 
policy of the Government of the United States and in violation of 
the criminal law. 

Par. 6. Respondent, by use of the trade name “Earl Chrome Man- 
ufacturing Company,” represents himself to be the manufacturer of 
the products which he sells, when in fact he does not manufacture 
said merchandise and neither owns, operates, or controls any factory 
or plant in which said merchandise is manufactured. Said repre- 
sentations of respondent cause the purchasing public to believe that 
he manufactures the products sold by him. <A considerable portion 
of the purchasing public prefer to buy from the manufacturer, in the 
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belief that they thereby secure lower prices, superior quality, and 
other advantages, and, as a result, trade is diverted to the respondent 
from his competitors who do not falsely represent that they are the 
manufacturers of the products which they sell. 


CONCLUSION 


The practices of the respondent as set forth in the foregoing find- 
ings as to the facts are to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce in violation of the Federal Trade Commission Act 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles F. Diggs, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint, brief filed herein by counsel 
for the Commission (respondent having offered no proof, filed no 
brief, and oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Morris L. Rauer, individually, 
and trading as Earl Chrome Manufacturing Co., or trading under any 
other name or names, his representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of radios, clocks, cocktail 
shakers, coffee sets, or any other merchandise in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Selling or distributing any merchandise so packed and assembled 
that sales of such merchandise to the general public are to be made, 
or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of others any merchandise 
together with punchboards, push or pull cards, or any other lottery 
device, or separately, for the purpose of enabling said persons to sell 
or distribute said merchandise by the use of said punchboards, push 
or pull cards, or any other lottery device. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 
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4. Representing that respondent is the manufacturer of the mer- 
chandise which he sells and distributes unless and until he owns and 
operates or directly and absolutely controls the plant or factory 
wherein said merchandise is manufactured by him. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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KING CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3437. Complaint, May 21, 1938—Decision, June 26, 1939 


Where a corporation engaged in manufacture, sale, and distribution of candy to 
dealer purchasers in various States— 

Furnished or sold, with certain assortments of candy, various push cards and 
punchboards for use in display, sale, and distribution thereof under a plan 
in accordance with which purchaser selecting by chance, for 10 cents paid, 
feminine name corresponding to that concealed under card’s master seal, 
received a package of candy; and 

Supplied thereby to and placed in the hands of others means of conducting lot- 
teries in the sale of its products, in accordance with aforesaid or similar 
sales plan, by retail dealer purchasers of its candies, who exposed and sold 
same to purchasing public in accordance therewith, contrary to an estab- 
lished policy of the United States Government, and in competition with many 
who are unwilling to offer or sell their products so packed and assembled 
as above described for sale by any method involving game of chance or 
lottery, and refrain therefrom; 

With effect of inducing purchasers of candy to buy its said product in prefer- 
ence to that offered and sold by competitors, and of excluding from candy 
trade all competitors who do not adopt and use such or similar method 
involving elements of chance or lottery, and with result that many dealers 
in and ultimate purchasers of candy were attracted by said method and 
manner of packing same and by element of chance involved in sale thereof 
as above set forth, and thereby induced to purchase such candy, thus packed 
and sold by it, in preference to that offered and sold by competitors who 
do not use similar methods, and with tendency and capacity, because of 
said game of chance, to divert to it trade and custom from its competitors 
who do not use similar methods, exclude from trade in question all com- 
petitors who are unwilling to and do not use such methods as against pub- 
lic policy, lessen competition in said trade, and create monopoly in it and in 
such other distributors of candy as use Same or similar methods, and de- 
prive purchasing public of benefit of free competition : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Mr. Hugo Swan, of Dallas, Tex., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that King Candy Co., a 
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corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, King Candy Co., is a corporation organ- 
ized and doing business under the laws of the State of Texas, with its 
offices and principal place of business located at 813 East Ninth 
Street, Fort Worth, Tex. Respondent is now, and for some time last 
past’ has been, engaged in the manufacture of candy and in the sale 
and distribution thereof to dealers. Respondent causes, and has 
caused, its products, when sold to be transported from its prin- 
cipal place of business in the city of Fort Worth, Tex., to purchasers 
thereof located in the State of Texas and in other States of the 
United States and in the District of Columbia, at their respective 
places of business. There is now and has been for some time last 
past a course of trade and commerce by said respondent in such candy 
between and among the various States of the United States and in the 
District of Columbia. In the course and conduct of its business, 
respondent is in competition with other corporations and with indi- 
viduals and partnerships likewise engaged in the sale and distribu- 
tion of candy in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers 
thereof. One of said assortments consists of a package of candy and 
a device commonly called a push card. Said package of candy is 
displayed to the purchasing public and is awarded to a purchaser by 
means of said push card in the following manner: The push card con- 
tains a number of partially perforated disks, a printed feminine name 
adjacent to each disk, and a blank space opposite each feminine name 
for writing in the name of the customer. The push card has a master 
seal concealed within which is one of the feminine names appearing 
adjacent to the disks on said card. Sales are 10 cents each and upon 
perforation of a disk and selection of one of the printed feminine 
names, the customer writes his name in the blank opposite such femi- 
nine name. When the last feminine name has been selected and the 
iast disk perforated, the master seal is removed and the feminine name 
concealed thereunder is disclosed. The purchaser who selected the 
feminine name corresponding to the feminine name disclosed under 
the master seal is awarded the package of candy. The remaining 
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purchasers receive nothing for their money. The name printed under 
the master seal is effectively concealed from purchasers and prospec- 
tive purchasers until all purchases have been made, all feminine names 
selected and the last disk separated from the card. The said package 
of candy is thus distributed to the purchasers of pushes from said 
card wholly by lot or chance. 

Respondent furnishes or sells various push cards and punchboards 
for use in the sale and distribution of candy by means of a game of 
chance, gift enterprise, or lottery scheme. The unit sale on some 
of such punchboards is 5 cents. Said punchboards involve the same 
lot or chance feature, but vary in size, running 300, 400, 600, 1,000, 
1,200, and 1,500 punches per board. 

Par. 3. Retail dealers who purchase respondent’s candy directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lottery 
in the sale of its products in accordance with the sales plan herein- 
above set forth. Said sales plan has a tendency and capacity to 
induce purchasers of candy to purchase respondent’s candy in pref- 
erence to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure packages of candy. The use by respondent of said 
method in the sale of candy and the sale of candy by and through 
the use thereof, and by the aid of said method, is a practice of the 
sort which is contrary to an established policy of the Government 
of the United States and in violation of the criminal laws. The use 
by respondent of said method has a tendency unduly to hinder com- 
petition or to create a monopoly in this, to wit: that the use thereof 
has a tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same method or equivalent or 
similar methods involving the same or equivalent elements of chance 
or lottery. Many persons, firms, and corporations who make and 
sell candy in competition with the respondent as above alleged are 
unwilling to offer for sale or to sell their products so packed and 
assembled as above alleged or by any other method involving a game 
of chance or lottery, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
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not use the same or equivalent methods. The use of said method by 
respondent has a capacity and tendency, because of said game of 
chance, to divert to respondent trade and custom from its competitors, 
who do not use the same or equivalent methods, to exclude from the 
candy trade all competitors who are unwilling to and who do not use 
the same or equivalent method because the same are against public 
policy and unlawful, to lessen competition in the candy trade, to 
create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or similar or equivalent 
methods, and to deprive the purchasing public of the benefit of free 
competition. The use of said method by respondent has the capacity 
and tendency to eliminate from said candy trade all actual competi- 
tors and to exclude therefrom all potential competitors who do not 
adopt and use the same method or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FrInpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1938, issued and thereafter 
served its complaint in this proceeding upon the respondent, King 
Candy Co., a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
Thereafter, to wit on November 10, 1938, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Edward W. Thomerson, acting for D. C. Daniel, attorney for the 
Federal Trade Commission before A. F. Thomas, an examiner of this 
Commission duly appointed for that purpose, and in opposition to 
the allegations of said complaint by Hugo Swan, attorney for the 
respondent, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the proceedings 
regularly came on for final hearing before the Commission on the said 
complaint, testimony and other evidence, and brief of the attorney for 
the Commission, and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


KING CANDY CO. 243 
239 Findings 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, King Candy Co., is a corporation, organ- 
ized and doing business under and by virtue of the laws of the State 
of Texas with its offices and principal place of business located in Fort 
Worth, Tex. Respondent is now, and for a long time past has been, 
engaged in the manufacture, sale, and distribution of candies to deal- 
ers. Respondent causes said candies, when sold to be transported from 
its principal place of business in Fort Worth, Tex., to purchasers 
thereof, some located in the State of Texas and others located in the 


various States of the United States and in the District of Columbia. 


There is now and has been for some time last past a course of trade 
and commerce by said respondent in such candy between and among 
various States of the United States and in the District of Columbia. 
In the course and conduct of its business, respondent is in competition 
with other corporations, partnerships, firms, and individuals likewise 
engaged in the sale and distribution of candy in commerce between 
and among various States of the United States and in the District of 
Columbia. Respondent does a business of approximately $500,000 
per annum, 20 percent of which is done in interstate commerce, and 
approximately 10 percent of this business involves the use of the push 
card or punchboard as herein described. 

Par. 2. In the course and conduct of its business, as above de- 
scribed, respondent sells and has sold to dealers certain assortments 
of candy for distribution to consumers by use of the following plans: 
One of said assortments consists of a package of candy and a device 
commonly called a push card. Said package of candy is displayed 
to the purchasing public and is awarded to a purchaser by means of 
said push card as follows: The push card contains a number of 
partially perforated disks, a printed feminine name adjacent to each 
disk, and a blank space opposite each feminine name in which is 
written the name of the purchaser. The push card has a master seal 
concealed within which is one of the feminine names appearing 
adjacent to the disks on said card. Sales are 10 cents each and upon 
perforation of a disk and selection of one of the printed feminine 
names, the purchaser writes his name in the blank space opposite 
such feminine name. When the last feminine name has been selected 
and the last disk perforated, the master seal is removed, and the 
feminine name concealed thereunder is disclosed. The purchaser who 
selects the feminine name corresponding to the feminine name dis- 
closed under the master seal is awarded the package of candy. The 
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name printed under the master seal is effectively concealed from 
purchasers and prospective purchasers until all purchases have been 
made, all feminine names selected and the last disk separated from 
the card. 

Par. 3. Respondent also furnishes or sells various push cards and 
punchboards for use in the sale and distribution of candy by means 
of a lottery scheme. The unit of sale on some of said punchboards 
is 5 cents. Said punchboards involve the same lottery feature, but 
vary in size running 300, 400, 600, 1,000, 1,200, and 1,500 punches 
per board. 

Par. 4. Retail dealers who purchase respondent’s candies expose 
and sell the same to the purchasing public in accordance with the 
aforesaid sales plan. Respondent supplies to and places in the hands 
of others, means of conducting a lottery in the sale of its products 
in accordance with the sales plans hereinabove set forth. Said sales 
plan has a tendency and capacity to and does induce purchasers of 
candy to purchase respondent’s candy in preference to candy offered 
for sale and sold by its competitors. 

Par. 5. The use by respondent of said methods in the sale of candy 
is a practice of a sort which is contrary to an established policy of 
the United States Government, and the use of said methods has a 
tendency and capacity to and does exclude from the candy trade, 
competitors of respondent who do not adopt and use the same method ~ 
or similar methods involving elements of chance or lottery. Many 
persons, firms, and corporations who manufacture and sell candy in 
competition with the respondent are unwilling to offer for sale or 
to sell their products so packed and assembled as hereinabove de- 
scribed to be sold by any method involving a game of chance or 
lottery, and such competitors refrain therefrom. 

Par. 6. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s method and manner of packing said candy 
and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy of- 
fered for sale and sold by said competitors of respondent who do not 
use similar methods. The use of said methods by respondent has 
a capacity and tendency, because of said game of chance, to divert to 
respondent trade and custom from its competitors who do not use 
similar methods, to exclude from the candy trade all competitors 
who are unwilling to and who do not use similar methods because 
the same are against public policy, to lessen competition in the candy 
trade, to create a monopoly of said candy trade in respondent and in 
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such other distributors of candy as use the same or similar 
methods; and to deprive the purchasing public of the benefit of free 
competition. 


CONCLUSION 


The aforesaid acts and practices of the respondent, King Candy 
Co., as herein found, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
im commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondent having 
filed no answer) testimony and other evidence taken before Arthur F. 
Thomas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, brief filed herein 
by counsel for the Commission (respondent having offered no proof, 
filed no brief, and oral argument not having been requested), and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It 7s ordered, That the respondent King Candy Co., a corporation, 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of candy or any other merchandise in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of such candy or other merchandise to the 
general public are to be made or may be made by means of a lottery, 
gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of others assortments of 
candy or other merchandise together with push or pull cards, punch- 
boards, or other lottery devices, which said push or pull cards, punch- 
boards, or other lottery devices are to be used or may be used in selling 
or distributing such candy or other merchandise to the general public. 

3. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or any other lottery devices, either with assort- 
ments of candy or other merchandise or separately, which said push 
or pull cards, punchboards, or other lottery devices are to be used or 
may be used in selling or distributing such candy or other merchan- 
dise to the general public. 
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4, Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


BOBS CANDY & PECAN CO. 247 


Syllabus 


In THE Marrer oF 


BOBS CANDY AND PECAN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3580. Complaint, Sept. 12, 1938—Decision, June 26, 1939 


Where a corporation engaged in manufacture and sale of candy including certain 


assortments of candy and nut confections which were so packed and as: 
sembled as to inyolve a lottery scheme when sold and distributed to the con- 
sumer thereof and which included assortments composed of (1) number of 
individually wrapped bars of candy of uniform size and shape and sale 
and distribution thereof to purchasing public in accordance with concealed 
legend set forth on cardboard strips included with said individually wrapped 
pieces by which purchaser or customer securing with bar cardboard bearing 
letter “O” received such bar without charge and those securing bars with 
cardboards containing, as case might be numbers 1, 2, or 3 paid 1, 2, or 3 
cents for bar thus secured; and, (2) number of 1 pound bars or rolls of 
nut confections of uniform size and shape, together with push card, for 
sale under a plan and in accordance with said cards’ explanatory legend 
pursuant to which customer or purchaser received, for 5 cents paid, one of 
said pecan rolls in accordance with success or failure in selecting one of two 
numbers, or feminine name from list displayed corresponding to name dis- 
played under card’s master seal, and, failing any such selection received 
nothing other than privilege of pushing or separating disk from card— 


Eo to dealers for display and resale by retailer dealer purchasers in accord- 


ance with aforesaid sales plans, such assortments and thereby supplied to and 
placed in the hands of others means of conducting lottery in the sale of 
its said products in accordance with aforesaid sales plan involving game of 
chance or sale of a chance to procure a bar or roll of candy or nut confection 
without charge, or at a price greatly below normal retail price thereof, 
contrary to an established public policy of the United States Government 
and in violation of the criminal laws and in competition with many who are 
unwilling to offer or sell their products so packed and assembled as above 
described or otherwise arranged and packed for sale to purchasing public 
so as to involve game of chance or any other method of sale contrary to 
public policy and refrain therefrom ; ; 


With tendency and capacity to induce purchasers of candy and nut confections 


to buy its said products in preference to those offered and sold by its com- 
petitors, and with result that many dealers in and other purchasers of such 
products were attracted by its said method of packing same and by 
element of chance involved in sale thereof as above described, were thereby 
induced to purchase substantial amounts of such candy and confections 
so packed and sold by it in preference to those offered and sold by competitors 
who do not use such or equivalent methods, and with capacity and tendency 
because of said game of chance to divert to it trade and customers from 
its competitiors who do not use such or equivalent methods, to exclude 
from candy and nut confection trade all competitors who are unwilling to 
and do not use such or equivalent methods as unlawful, to lessen competi- 
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tion in said trade, and to create monopoly thereof in it and in such other 
distributors of such products as used such or equivalent methods, and to 
deprive purchasing public of benefit of free competition in said trades and 
to eliminate therefrom all actual, and exclude therefrom all potential 
competitors, who do not adopt and.use such or equivalent methods: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William B. Lott, trial examiner. 
Ur. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bobs Candy & 
Pecan Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, Bobs Candy & Pecan Co., is a corpo- 
ration organized and doing business under the laws of the State of 
Georgia with its principal office and place of business located on Main 
Street, in Albany, Ga. Respondent is now, and for some time last past 
has been, engaged in the manufacture of candy and nut confections 
and in the sale and distribution thereof to dealers. Respondent 
causes and has caused its products when sold to be transported from 
its principal place of business aforesaid to purchasers thereof lo- 
cated in the various States of the United States and in the District 
of Columbia, at their respective places of business. There is now 
and has been for some time last past a course of trade by respondent 
in said candy and nut confections in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia. In the course and conduct of its business, respondent is and 
has been in competition with other corporations and with individuals 
and partnerships engaged in the sale and distribution of candy and 
nut confections in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy and nut confections so packed and assembled 
as to involve a lottery scheme when so sold and distributed to the 
consumers thereof. One of said assortments is sold and distributed 
to the purchasing public in the following manner: 
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This assortment consists of a number of bars of candy of uniform 
size and shape together with a corresponding number of strips of 
cardboard. Each of said bars of candy together with one of said 
strips of cardboard is contained within an individual cellophane 
wrapper. The said strips of cardboard bear legends stating that 
either the letter “O” or number 1, 2, or 3 is printed on the reverse 
side of each of said strips and that persons selecting bars of said 
candy with strips of cardboard on which are printed the letter “O” 
will receive bars of said candy without charge; persons selecting 
bars of said candy with strips of cardboard on which are printed 
the number 1 pay 1 cent each for bars of said candy; persons select- 
ing bars of said candy with strips of cardboard on which are 
printed the number 2 pay 2 cents each for bars of said candy; and 
persons selecting bars of said candy with strips of cardboard on 
which are printed the number 8 pay 3 cents each for bars of said 
candy. The fact as to whether a bar of said candy is to be given 
without charge or the price to be paid for same is effectively con- 
cealed from purchasers and prospective purchasers until a bar of 
said candy has been selected and the wrapper removed therefrom 
and the printing on the reverse side of the accompanying strip of 
cardboard revealed. The said bars of candy are thus distributed to 
the purchasing public wholly by lot or chance. 

Another of said assortments is sold and distributed to the pur- 
chasing public as follows: 

This assortment consists of a number of one pound bars or rolls 
of nut confections of uniform size and shape together with what 
is commonly known as a push card. Sales are 5 cents each. The 
card contains a number of partially perforated discs on the face 
of which is printed the word “push,” and immediately beneath each 
of said discs is printed a feminine name. Within each of said dises 
is printed a number. The card also contains a master seal with a 
feminine name concealed therein. Said names are alphabetically 
arranged elsewhere on said card and opposite each of said names is 
a ruled space for recording the name of the purchaser opposite the 
feminine name selected. The card bears legends or statements in- 
forming purchasers or prospective purchasers that persons receiving 
the numbers 10 and 20 will each receive a pecan roll and that the 
persons selecting the name corresponding with the name under the 
master seal will also receive a pecan roll. Persons who do not 
qualify by selecting either the number 10 or the number 20 or the 
name corresponding to the name under the master seal receive noth- 
ing for their money other than the privilege of pushing or separating 
a disc from said card. The numbers within said discs are effectively 
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concealed from purchasers and prospective purchasers until a selec- 
tion has been made and a disc pushed or removed from said card. 
The name under the master seal is effectively concealed from pur- 
chasers and prospective purchasers until all of the said discs have 
been pushed or removed from said card. The said rolls are thus 
distributed to the purchasing public wholly by lot or chance. 

Par. 3. Retail dealers who purchase respondent’s candy and nut 
confections expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lot- 
tery in the sale of its product in accordance with the sales plan 
hereinabove set forth. Said sales plan has a tendency and capacity 
to induce purchasers of candy and nut confections to purchase re- 
spondent’s candy and nut confections in preference to candy and nut 
confections offered for sale and sold by its competitors. 

Par. 4. The sale of said candy and nut confections to the purchas- 
ing public in the manner above alleged involves a game of chance or 
the sale of a chance to procure a bar or roll of candy or nut confec- 
tion without charge or at a price greatly below the normal retail 
price thereof. The use by respondent of said methods in the sale of 
candy and nut confections and the sale of candy and nut confec- 
tions by and through the use thereof and by the aid of said methods 
is a practice of the sort which is contrary to an established public 
policy of the Government of the United States and which is in viola- 
tion of the criminal laws. The use by respondent of said methods 
has a tendency unduly to hinder competition or to create a monopoly 
in this, to wit: That the use thereof has a tendency and capacity to 
exclude from the candy and nut confections trade competitors who 
do not adopt and use the same method or equivalent methods involv- 
ing the same or equivalent elements of chance or lottery. Many 
persons, firms, or corporations who make and sell candy and nut con- 
fections in competition with respondent as above alleged are un- 
willing to offer for sale or to sell their products so packed and 
assembled as above alleged or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of chance or 
any other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy and nut 
confections are attracted by respondent’s said methods of packing 
said candy and nut confections and by the element of chance in- 
volved in the sale thereof in the manner above described, and are 
thereby induced to purchase said candy and nut confections so packed 
and sold by respondent in preference to candy and nut confections 
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offered for sale and sold by competitors of respondent who do not 
use the same or equivalent methods. The use of said methods by 
respondent has a capacity and tendency because of said game of 
chance to divert to respondent trade and custom from its competitors 
who do not use the same or equivalent methods to exclude from the 
candy and nut confections trades all competitors who are unwilling 
to and who do not use the same or equivalent methods because the 
same are unlawful, to lessen competition in the candy and nut con- 
fections trades, to create a monopoly of said candy and nut confec- 
tions trades in respondent and in stich other distributors of candy 
and nut confections as use the same or equivalent methods and to 
deprive the purchasing public of the benefit of free competition in 
said candy and nut confections trades. The use of said methods by 
respondent has the capacity and tendency to eliminate from said 
eandy and nut confections trades all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and use 
the same methods or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the injury and prejudice of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FinpiNGs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission ~Act, 
the Federal Trade Commission on September 12, 1938, issued, and 
on September 14, 1938, served, its complaint in this proceeding upen 
respondent, Bobs Gandy & Pecan Co., a corporation, charging it 
with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission 
to withdraw said answer and to substitute therefor an answer admit- 
ting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearings as to 
said facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint, and the 
substitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 
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Paracrary 1. Respondent, Bobs Candy & Pecan Co., is a corpora- 
tion, organized and doing business under the laws of the State of 
Georgia with its principal office and place of business located in 
Albany, Ga. Respondent is now, and for some time last past has 
been, engaged in the manufacture of candy and nut confections and 
in the sale and distribution thereof to dealers. Respondent causes 
and has caused its products when sold to be transported from its 
principal place of business aforesaid to purchasers thereof located 
in the various States of the United States and in the District of 
Columbia, at their respective places of business. There is now and 
has been for some time last past a course of trade by respondent in 
said candy and nut confections in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its business, respondent is and has been 
in competition with other corporations and with individuals and 
partnerships engaged in the sale and distribution of candy and nut 
confections in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy and nut confections so packed and assembled 
as to involve a lottery scheme when so sold and distributed to the 
consumers thereof. One of said assortments is sold and distributed 
to the purchasing public in the following manner: 

This assortment consists of a number of bars of candy of uniform 
size and shape together with a corresponding number of strips of 
cardboard. Each of said bars of candy together with one of said 
strips of cardboard is contained within an individual cellophane 
wrapper. The said strips of cardboard bear legends stating that 
either the letter “O” or number 1, 2, or 3 is printed on the reverse 
side of each of said strips and that persons selecting bars of said candy 
with strips of cardboard on which are printed the letter “O” will 
receive bars of said candy without charge; persons selecting bars 
of said candy with strips of cardboard on which are printed the 
number 1 pay 1 cent each for bars of said candy; persons selecting 
bars of said candy with strips of cardboard on which are printed the 
number 2 pay 2 cents each for bars of said candy; and persons select- 
ing bars of said candy with strips of cardboard on which are printed 
the number 3 pay 3 cents each for bars of said candy. The fact as 
to whether a bar of said candy is to be given without charge or the 
price to be paid for same is effectively concealed from purchasers 
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and prospective purchasers until a bar of said candy has been selected 
and the wrapper removed therefrom and the printing on the reverse 
side of the accompanying strip of cardboard revealed. The said 
bars of candy are thus distributed to the purchasing public wholly 
by lot or chance. 

Another of said assortments is sold and distributed to the purchas- 
ing public as follows: 

This assortment consists of a number of 1 pound bars or rolls of 
nut confections of uniform size and shape together with what is 
commonly known as a push card. Sales are 5 cents each. The card 
contains a number of partially perforated disks on the face of which 
is printed the word “push,” and immediately beneath each of said 
disks is printed a feminine name. Within each of said disks is 
printed a number. The card also contains a master seal with a femi- 
nine name concealed therein. Said names are alphabetically arranged 
elsewhere on said card and opposite each of said names is a ruled 
space for recording the name of the purchaser opposite the feminine 
name selected. The card bears legends or statements informing 
purchasers or prospective purchasers that persons receiving the num- 
bers 10 and 20 will each receive a pecan roll and that the persons 
selecting the name corresponding with the name under the master 
seal will also receive a pecan roll. Persons who do not qualify by 
selecting either the number 10 or the number 20 or the name cor- 
responding to the name under the master seal receive nothing for their 
money other than the privilege of pushing or separating a disk 
from said card. The numbers within said disks are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and a disk pushed or removed from said card. The 
name under the master seal is effectively concealed from purchasers 
and prospective purchasers until all of the said disks have been 
pushed or removed from said card. The said rolls are thus dis- 
tributed to the purchasing public wholly by lot or chance. 

Par. 3. Retail dealers who purchase respondent’s candy and nut 
confections expose and sell the same to the purchasing public in ac- 
cordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lottery 
in the sale of its product in accordance with the sales plan herein- 
above described. Said sales plan has a tendency and capacity to in- 
duce purchasers of candy and nut confections to purchase respond- 
ent’s candy and nut confections in preference to candy and nut 
confections offered for sale and sold by its competitors. 
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Par. 4. The sale of said candy and nut confections to the purchas- 
ing public in the manner above described involves a game of chance 
or the sale of a chance to procure a bar or roll of candy or nut confec- 
tion without charge or at a price greatly below the normal retail 
price thereof. The use by respondent of said methods in the sale of 
candy and nut confections and the sale of candy and nut confections 
by and through the use thereof and by the aid of said methods is 
a practice of the sort which is contrary to an established public policy 
of the government of the United States and which is in violation of 
the criminal laws. The use by respondent of said methods has 
a tendency unduly to hinder competition or to create a monopoly in 
this, to wit: That the use thereof has a tendency and capacity to 
exclude from the candy and nut confections trades competitors who 
do not adopt and use the same method or equivalent methods involv- 
ing the same or equivalent elements of chance or lottery. Many 
persons, firms, or corporations who make and sell candy and nut 
confections in competition with respondent as above described are 
unwilling to offer for sale or to sell their product so packed and as- 
sembled as above described or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of chance or 
any other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy and nut 
confections are attracted by respondent’s said methods of packing 
said candy and nut confections and by the element of chance involved 
in the sale thereof in the manner above described, and are thereby in- 
duced to purchase substantial amounts of said candy and nut confee- 
tions so packed and sold by respondent in preference to candy and 
nut confections offered for sale and sold by competitors of respond- 
ent who do not use the same or equivalent methods. The use of 
said methods by respondent has a capacity and tendency, because of 
said game of chance, to divert to respondent trade and custom from 
its competitors who do not use the same or equivalent methods, to 
exclude from the candy and nut confections trades all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are unlawful, to lessen competition in the 
candy and nut confections trades, to create a monopoly of said candy 
and nut confections trades in respondent and in such other distribu- 
tors of candy and nut confections as use the same or equivalent 
methods and to deprive the purchasing public of the benefit of free 
competition in said candy and nut confections trades. The use of 
said methods by respondent has the capacity and tendency to elimi- 
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nate from said candy and nut confections trades all actual competi- 
tors and to exclude therefrom all potential competitors who do not 
adopt and use the same methods or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the injury and prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 


allegations of fact set forth im said complaint and states that it 
waives all intervening procedure and further hearing as to said 


facts, and the Commission having made its findings as to the facts 


-and conclusion that said respondent has violated the provisions of 


the Federal Trade Commission Act. 
It is ordered, That the respondent, Bobs Candy & Pecan Co., its 


officers, representatives, agents, and employees, directly or through 
-any corporate or other device, in connection with the offering for 


sale, sale and distribution of candy and nut confections or any other 
merchandise in commerce, as commerce is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing candy, nut confections or any other 
merchandise so packed and assembled that sales of such candy, nut 
confections or such merchandise, are to be made or may be made by 
means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of others, packages or 
assortments of candy, nut confections or other merchandise together 
with a push or pull card, punchboard, or other lottery device, which 
push or pull card, punchboard or other lottery device is to be used 
or may be used in selling and distributing such candy, nut confec- 
tions or other merchandise to the public. 

3. Supplying to or placing in the hands of others any lottery 
device either with assortments of candy, nut confections or other 
merchandise, or separately, which lottery device is to be used, or 
may be used in selling or distributing such candy, nut confections 
or other merchandise to the general public. 
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4. Selling or otherwise distributing any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which it has complied with this order. 


FEE & STEMWEDEL, INC. 25% 


Order 


In THE MAtTrer oF 


FEE & STEMWEDEL, INC. 
MODIFYING CEASE AND DESIST ORDER 


Docket 3202. Order, July 6, 1939 


Order modifying, on motion of counsel for respondent, cease and desist order 
against said respondent in Docket 3202, on May 2, 1989, 28 F. T. ©. 1536, 
prohibiting certain misrepresentations in connection with manufacture, 
assembling, sale, and distribution of certain barometer models and com- 
bination models of thermometer, hygrometer, and barometer, as herein- 
below set forth. 


_ Before Mr. Arthur F. Thomas and Mr. John W. Addison, trial 
examiners. 


Mr. Joseph C. Fehr for the Commission. 
Wham & O’Brien, of Chicago, Ill., for respondent. 


: MODIFIED ORDER TO CEASE AND DESIST 
This matter having been heard by the Federal Trade Commission 
upon the motion of Frank T. O’Brien, attorney for the respondent, 
to modify the order to cease and desist issued in this proceeding on 
May 2, 1939, and the Commission having considered said motion and 
the record and being now fully advised in the premises: 

It is ordered, That the order to cease and desist issued herein on 
May 2, 1939, be modified so as to read as follows: 

This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Arthur F. 
Thomas and John W. Addison, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and oral 
arguments by Joseph C. Fehr, counsel for the Commission, and by 
Frank T. O’Brien, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Fee & Stemwedel, Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of barometers having movements or mechanisms of 
foreign origin, or manufacture whether sold as single instruments 
or as part of combination instruments, in commerce, as “commerce” 
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is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, by use of the term “Made in U. S. A.,” or any 
other term indicative of American manufacture, that such barometers 
are wholly of American manufacture. 

2. Causing the brands or marks on imported barometer movements 
or other parts, or on other similar products, which indicate the 
foreign origin or manufacture thereof to be removed, erased, or 
concealed so as to mislead or deceive ultimate purchasers with refer- 
ence to the foreign origin or manufacture thereof, unless the removal 
or erasure or concealment of said brands or marks is necessary to the 
further manufacture or processing of said products. 

3. Representing, by the use of the term “Made by,” or any other 
term of similar import or meaning, or in any other manner, that it 
is the manufacturer of said barometers, or is other than the assembler 
thereof, until and unless it actually manufactures such barometers 
and the movements or mechanisms thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


SILVER MANUFACTURING CO., ETC. 259 


Syllabus 


In tHe MaArrer oF 


JAMES I. SILVER, TRADING AS SILVER MANUFACTUR- 
ING COMPANY, SILVER SALES COMPANY, AND WORLD- 
WIDE RADIO COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3211. Complaint, Aug. 24, 1987—Decision, July 7, 1939 


Where an individual engaged in offer, sale, and distribution of various articles 
of merchandise and novelties, including, among others, clocks, radios, 
silverware sets, and other products, to purchasers in various States and 
in the District of Columbia— 

(a) Represented, through use of trade name including word “Manufacturing,” 
under which he carried on portion of his business, and otherwise to custom- 
ers and prospective customers, that he was manufacturer of the mer- 
chandise offered, notwithstanding fact he neither owned, controlled nor 
operated a factory, but purchased products dealt in from others, and was 
not, as represented, a manufacturer, for purchase of products of which 
direct there is preference on part of substantial portion of purchasing 
public and wholesale and retail dealers as affording, in their opinion, 
lower prices, merchandise of superior quality and other advantages not 
obtainable in purchasing from selling agency or middleman ; 

With effect of misleading and deceiving many of his customers and causing 
them to purchase merchandise offered by said individual in the erroneous 
belief that he owned, controlled, or operated a factory in which such 
merchandise was made, and with result of diverting trade to him from 
competitors who sell like or similar merchandise ; 

(b) Represented, in advertisements to secure agents or representatives in 
newspapers and periodicals of general circulation, that agents or representa- 
tives could give away, free of charge, R. C. A. licensed radios and make 
$13.92 on each deal, and that by obtaining such products from him they 
could secure same at factory prices and save up to 50 percent, notwith- 
standing fact he was not, as aforesaid, manufacturer of radios offered, 
did not sell same at factory prices, was only a middleman or dealer, 
purchasers did not save any such amount as above set forth, and he 
required his agents or representatives in all instances to sell to members 
of public chances on pull cards, push cards, or punchboards, or to render 
other services in payment for same, or to pay cash therefor ; 

(c) Represented, in advertisements, as aforesaid, that radios offered for sale 
by him were R. C. A. radios or those made by the Radio Corporation of 
America, through featuring letters “R. C. A.” as descriptive thereof in 
large type, followed by word “license” or “licensed,” or abbreviation thereof, 
in much smaller type, notwithstanding fact products in question, with tubes 
or other parts made by manufacturer operating under limited license from 
the Radio Corporation of America, had not been made by said company, 
products of which display prominently said letters, and for which there is 
a preference on the part of substantial portion of purchasing public and 
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wholesale and retail dealers, and which, in advertising such products, 
makes use of said letters as descriptive thereof ; 

With effect of misleading and deceiving many customers and inducing them to 
purchase radios offered by said individual in erroneous belief that they had 
been made and sold by said company, and with effect of diverting trade to 
him from many competitors who did not falsely represent that their radios 
were manufactured by corporation aforesaid; and 

(ad) Mailed and supplied to those replying to his advertisements for agents or 
representatives, circular letter and circulars descriptive of articles which 
he was offering, and push cards for use in sale and distribution of his said 
products, under a plan in accordance with which selection, or failure to 
‘select, from number of girls’ names displayed on card, that name corre- 
sponding to name concealed under card’s seal, determined whether or not 
person taking chance on card secured article being thus disposed of, and 
amount, if any, paid for chance was dependent upon number pushed by 
chance, and supplied thereby to and placed in the hands of others means 
whereby such persons might conduct lotteries in the sale and distribution 
of his said articles through plans involving games of chance or sales of 
chances to procure articles of merchandise, contrary to the public policy 
long established in the common law and criminal statutes and contrary to 
an established public policy of the United States Government, and in com- 
petition with others engaged in sale and distribution of articles of same 
general nature and in same trade territory, and who do not sell the same 
through the use of games of chance, gift enterprises, or lottery schemes; 

With the result that many purchasers of articles of merchandise from him were 
attracted by element of chance involved in his sales plan and thereby induced 
to purchase such articles in preference to like or similar merchandise offered 
by competitors who did not and do not use same or Similar sales plan, and 
with further result that members of public, by reason of such preference, 
purchased substantial volume of merchandise from him and trade was 
unfairly diverted to him from competitors: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. Henry C. Lank and Mr. D.C. Daniel for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that James I. 
Silver, individually and trading as Silver Manufacturing Co., Silver 
Sales Co., and World-Wide Radio Co., hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent is an individual doing business under 
the trade names and styles of Silver Manufacturing Co., Silver Sales 
Co., and World-Wide Radio Co., and has his principal office and place 
of business located at 2868 Elston Avenue, Chicago, Il]. Respondent 
also has a mail address at 612 North Michigan Avenue, Chicago, Il. 
He is now, and for some time last past has been, engaged in the sale 
and distribution of radio receiving sets, silverware sets, clocks, 
fountain pens, fountain pen and pencil sets, bedspreads, blankets, 
electric irons, wrist watches, luggage, bathroom scales, baseball gloves, 
dishes, beverage sets, lamps, card tables, electric fans, smoking sets, 
cameras, and various other articles of merchandise, to wholesale 
dealers, jobbers, retail dealers, and to the purchasing public. Re- 
spondent’s customers are located at points in the various States of 
the United States, and respondent causes his said products when sold 
to be transported from his principal place of business in the city 
of Chicago, State of Illinois, to purchasers thereof in the State of 
Illinois and in other States of the United States at their respective 
places of business. There is now, and has been for some time last 
past, a course of trade and commerce by said respondent in such mer- 
chandise between and among the States of the United States. In the 
course and conduct of said business, respondent is in. competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of similar or like articles of mer- 
chandise in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described, 
in paragraph 1 hereof, respondent in soliciting the sale of and in 
selling and distributing the said merchandise has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is distributed to the ultimate consumers thereof wholly 
by lot or chance. Said devices or plans of merchandising consist 
of a variety of pull cards, punchboards, and push cards. The 
methods and practices adopted and used by respondent are substan- 
tially as follows: 

Respondent distributes and has distributed to the public through 
the United States mails in interstate commerce certain literature, 
instructions, and sales outfits, including paper pull cards, punch- 
boards, and push cards, order blanks, advertisements, and catalogs 
containing illustrations of his merchandise, and circulars explaining 
respondent’s plan of selling said merchandise and of allotting it as 
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premiums or prizes to the consuming public and to the operators of 
the said pull cards, punchboards, or push cards. Said pull cards 
bear a number of feminine names arranged alphabetically, with a 
blank space opposite each for writing in the name of the customer. 
Said pull cards have a corresponding number of partially perforated 
“pulls,” on each of which is printed 1 of the feminine names printed 
alphabetically elsewhere on the card. Concealed under each pull 
is a number, which is disclosed when the pull is separated from the 
card. The pull cards have a master seal, concealed within which is 
1 of the feminine names appearing elsewhere on the said cards. 
‘Purchasers and prospective purchasers select 1 of the names and 
remove the pull, disclosing the number thereunder. Persons select- 
ing numbers from 1 to 89 pay in cents the amount of such number, 
and persons selecting numbers over 39 pay 39 cents for the privilege 
of selecting 1 of the names. Persons selecting certain specified num- 
bers receive the same free of charge. When all the names have been 
purchased, the master seal is removed, and the person who has se- 
lected the name corresponding to the name under the master seal 
receives a specified article of merchandise or the choice of certain 
specified articles of merchandise without further charge. The per- 
son, salesman, agent, representative, or retail dealer soliciting pur- 
chases of chances, as above described, also receives a specified article 
of merchandise or the choice of certain specified articles of mer- 
chandise or a cash commission or profit without further charge or 
additional service. The numbers under the names are concealed from 
purchasers and prospective purchasers, and they do not know how 
much they will have to pay for the privilege of selecting 1 of the 
names, or whether the same will be free of charge, until the selection 
has been made and the name removed. The name under the master 
seal is concealed from purchasers and prospective purchasers until all 
the names have been selected, and the customers or purchasers do not 
know what they will receive, if anything, until after the master 
seal has been removed. Customers selecting names which do not 
correspond to the name under the master seal receive nothing but the 
privilege of making a selection for the money which they pay. The 
pull cards bear various legends informing purchasers and prospec- 
tive purchasers of the plan or method by which said pull card is 
being operated and by which the merchandise described thereon is 
being distributed. 

The articles of merchandise sold and distributed by respondent 
vary in value, but each of said articles of merchandise is of a greater 
value than the cost of a single pull from said pull cards. The pur- 
chasing public are thus induced and persuaded into purchasing pulls 
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from said cards in the hope that they may select a prize-winning 
name and thus obtain an article of merchandise of a greater value 
than the amount paid. The various articles of merchandise are thus 
distributed to the purchasing public wholly by lot or chance, and 
the amount which the customers pay for a chance, or whether the 
same is free of charge, is also determined wholly by lot or chance. 

As stated above, respondent sells and distributes various assort- 
ments of merchandise, and furnishes or sells various devices for use 
| in the sale and distribution of such merchandise by means of a game 
of chance, gift, enterprise, or lottery scheme. Such plans or methods 
vary in detail, but the above-described plan or method is illustrative 
of the principle involved. 

Par. 3. Respondent, in selling said merchandise in connection with 
the sale or distribution of the aforesaid pull cards, punchboards, or 
push cards, conducts lotteries or places in the hands of others the 
means of conducting lotteries in the sale of his merchandise in ac- 
cordance with the sales plan hereinabove set forth, and respondent’s 
) merchandise is sold or distributed to the consuming public in ac- 
cordance therewith. The sale of respondent’s merchandise to the 
» purchasing public, as hereinabove alleged, involves a game of chance 
| or the sale of a chance to procure respondent’s merchandise free or 
at a price much less than the normal retail price thereof. The use 
|) by respondent of said method in the sale of his merchandise, and the 
sale of his merchandise by and through the use thereof and by the 
| aid of said method, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy and 
is contrary to an established public policy of the Government of 
the United States. 

Par. 4. Many persons, firms, and corporations who sell or dis- 
+ tribute merchandise in competition with respondent, as above alleged, 
} are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such 
competitors refrain therefrom. Many persons are attracted by 
respondent’s said method and by the element of chance involved in 
| the sale thereof in the manner above described, and are thereby 
| induced to buy and sell respondent’s merchandise in preference to 
| merchandise offered for sale and sold by said competitors of respond- 
| ent who do not use the same or an equivalent method. The use of 
| said method by respondent, because of said game of chance, has the 
tendency and capacity to and does divert trade and custom to re- 
| spondent from his said competitors who do not use the same or an 
| equivalent method. 
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Par. 5. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent has caused and causes the representa- 
tion to be made to his customers and prospective customers, by the 
use of the trade name and style of Silver Manufacturing Co. and by 
other means, that he is the manufacturer of the merchandise which he 
sells and distributes. A substantial portion of the purchasing public, 
including also wholesale dealers, jobbers, and retail dealers, have ex- 
pressed and have a preference for dealing direct with the manufac- 
turer of the products being purchased, such purchasers believing that 
they secure lower prices, superior quality, and other advantages that 
are not obtained when they purchase from a selling agency or 
middleman. 

The use by respondent of said representation that he is a manufac- 
turer of the merchandise which he sells and distributes, has the ca- 
pacity and tendency to and does mislead and deceive many of re- 
spondent’s said customers into the erroneous belief that respondent is 
a business concern which controls operates or owns a factory in which 
the merchandise sold by respondent is manufactured, and that per- 
sons dealing with respondent are buying said merchandise directly 
from the manufacturer thereof, thereby eliminating the profits of 
middlemen and obtaining various advantages, including advantages 
in price, service, delivery, and adjustment of account, that are not 
obtained by persons purchasing goods from middlemen. The truth 
and fact is that respondent neither owns, controls, nor operates any 
factory whatsoever and does not manufacture any of the merchandise 
sold by him, but on the contrary purchases such merchandise from 
others. There are many competitors of respondent who do not falsely 
represent that they manufacture the merchandise sold by them. The 
use of said representation by respondent has the tendency and ca- 
pacity to and does unfairly divert trade to respondent from his said 
competitors. 

Par. 6. In the course and conduct of his business, respondent has 
caused advertisements to be inserted in newspapers, magazines, and 
other periodicals of general circulation throughout the United States, 
containing, among others, statements and representations of which 
the following are typical illustrations: 

Give away free R. ©. A. lic. radios. Buy at factory prices. 


CARDMEN: Give away radios free. The sweetest deal you ever saw. Send 


10¢ for sample pushcard, and plan. Give radio illustrated away free and make 
$13.92 on every deal. 


R. C. A. lice. radios. Factory prices. Save up to 50%. 
Respondent inserted and caused to be published these advertise- 
ments In newspapers, magazines, and other periodicals of general cir- 
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culation, with the intent and knowledge that the advertising would be 
displayed before and read by the public. The advertisements referred 
to above are false and misleading in that the radios are not given 
away, they are not free, salesmen and agents do not make money 
giving away radios free, respondent is not a manufacturer and does 
not sell at factory prices, and persons purchasing radios from re- 
spondent do not save 50 percent. Respondent requires persons 
receiving radios to sell chances on pull cards, punchboards, or push 
cards, or to render other service, or to pay cash for said radios. It is 
necessary for somebody to buy or sell something before the radios are 
delivered. Respondent, in the sale and distribution of radios and 
other merchandise, is a middleman or dealer and does not sell or dis- 
tribute radios or other merchandise at factory prices or at a 50 per- 
cent saving. 2 
Par. 7. In the course and conduct of his business, respondent has 
caused and causes the representation to be made to his customers and 


' prospective customers, by means of advertisements inserted in news- 


papers, magazines, and other periodicals of general circulation 


_ throughout the United States, that certain of the radios sold and dis- 
_ tributed by him are R. C. A. radios, thereby meaning radios manufac- 
tured and distributed by the Radio Corporation of America. These 
representations are made by the use of the letters R. C. A. in large 
_ type, and the words license or licensed, or lic. as an abbreviation for: 


license or licensed, in much smaller type or print. A substantial por- 
tion of the purchasing public, including also wholesale and retail’ 
dealers, have expressed and have a preference for radio receiving sets 
manufactured or distributed by the Radio Corporation of America, 
and the Radio Corporation of America, in selling and distributing its 
radios, uses the letters R. C. A. prominently in its advertisements and 
on itsradios. Said letters have, in the minds of the purchasing public, 
including also wholesale and retail dealers, come to mean radios man- 
ufactured and distributed by the Radio Corporation of America. 

The use by respondent of the letters R. C. A. has the capacity and 
tendency to and does mislead and deceive many of respondent’s cus- 
tomers into the erroneous belief that the said radios are manufactured, 
sold, and distributed by the Radio Corporation of America. The 
truth and fact is that said radios are not manufactured, sold or dis- 
tributed by the Radio Corporation of America, but the tubes or certain 
other features of the said radio sets are manufactured by others under 
a limited license from the Radio Corporation of America. There are 
many competitors of respondent who do not falsely represent that the 
radios which they are selling and distributing are made and distrib- 
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uted by the Radio Corporation of America. The use of said repre- 
sentations by respondent has the tendency and capacity to and does 
unfairly divert trade to respondent from his said competitors. 

Par. 8. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and respondent’s competitors, 
as hereinabove alleged. Said acts and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Rerort, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August. 24, 1937, issued its com- 
plaint in this proceeding and caused same to be served upon the re- 
spondent, James I. Silver, individually and trading as Silver Manu- 
facturing Co., Silver Sales Co., and World-Wide Radio Co., charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Henry C. Lank and D. C. Daniel, attorneys for 
the Commission, and in opposition to the allegations of the complaint 
by John A. Nash, attorney for the respondent, before William C. 
‘Reeves, an examiner for the Commission, theretofore duly designated 
by it, and said testimony was reduced to writing and filed in the 
office of the Commission together with numerous pieces of documen- 
tary evidence received as exhibits. Thereafter a stipulation was 
made and entered into by and between William T. Kelley, chief 
counsel for the Commission, and John A. Nash, counsel for the 
respondent, as to certain additional facts material to the issues herein, 
which stipulation was approved by the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony, and other 
evidence, the stipulation as to certain of the facts, briefs in support 
of the complaint (respondent not having filed brief and oral argu- 
ment not having been requested) ; and the Commission having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 
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Paracrapu 1. Respondent, James I. Silver, is an individual and at 
various times prior to the issuance of the complaint herein and sub- 
sequent thereto, has carried on business under the names and styles 
of Silver Manufacturing Co., Silver Sales Co., World-Wide Radio 
Co., and World-Wide Distributing Co., with his principal place of 
business located at 2868 Elston Avenue in the city of Chicago, State 
of Illinois. Since the latter part of the year 1936 respondent has - 
been engaged in the business of offering for sale, selling, and dis- 
tributing various articles of merchandise and novelties including, 
among others, clocks, radios, silverware sets, fountain pens, foun- 
tain pen and pencil sets, bedspreads, blankets, and electric irons, to 
purchasers thereof located in various States of the United States and 
in the District of Columbia. Respondent has caused said articles of 
merchandise, when sold, to be transported from his place of business 
in the State of Illinois to the respective purchasers thereof located at 
various points in States of the United States other than the State 
of Illinois and in the District of Columbia. Respondent has been, 
and is now, in substantial competition with various partnerships and 
corporations and other persons likewise engaged in the sale and 
distribution of similar articles of merchandise in commerce among 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, by use of the trade name, Silver 
Manufacturing Co., under which he carried on a portion of his busi- 
ness, and by other means, has caused the representation to be made to 
customers and prospective customers that he was the manufacturer 
of the merchandise which he was offering for sale, although respond- 
ent did not own, control, or operate a factory but purchased the 
merchandise in which he dealt from others. A substantial portion 
of the purchasing public, also wholesale and retail dealers, have a 
preference for dealing direct with manufacturers of articles which 
they desire to purchase and believe that by so doing they will be 
uble to purchase at lower prices and will-receive merchandise of 
superior quality and obtain other advantages not obtainable when 
purchases are made from a selling agency or middleman. The use by 
respondent of such representations has the capacity and tendency to 
mislead and deceive and has misled and deceived many of his cus- 
tomers and has caused them to purchase merchandise offered for sale 
by respondent in the erroneous belief that respondent owned, con- 
trolled, or operated a factory in which such merchandise had been 
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manufactured. Many competitors of respondent do not falsely rep- 
resent that they manufacture merchandise sold by them, and the use 
of such representations by respondent has the capacity unfairly to 
divert and has diverted trade to respondent from such competitors 
who sell like or similar merchandise to that sold by respondent, in 
commerce between and among various States of the United States. 

Par. 3. Respondent further in the course and conduct of his busi- 
ness, for the purpose of obtaining agents or representatives through 
whom radios offered for sale by him might be distributed, has caused 
advertisements to be inserted in newspapers, magazines, and other 
periodicals having general circulation in various States of the United 
States, in which advertisements statements and representations were 
made to the effect that agents or representatives of respondent could 
give away, free of charge, R. C. A. licensed radios and make $138.92 
on each deal; that by obtaining radios from respondent, agents and 
representatives of respondent could obtain such radios at factory 
prices and save up to 50 percent although respondent was not the 
manufacturer of the radios offered for sale by him and did not sell 
same at factory prices, but in the distribution of such radios, respond- 
ent was only a middleman or dealer and purchasers of such radios 
from respondent did not save up to 50 percent. That in all instances, 
respondent required his agents or representatives to sell to members of 
the public chances on pull cards, push cards, or punchboards, or to 
render other services in payment for said radios or to pay cash for 
same. 

Par. 4. Respondent, in the course of his business, in advertisements 
which he caused to be published, as set out in paragraph 3 hereof, 
has represented that the radios offered for sale by him were R. C. A. 
radios or radios manufactured by the Radio Corporation of America; 
that such representation was made by the use by respondent of the 
letters R. C. A. as descriptive of such radios, which letters appeared 
in large type followed by the word “license” or “licensed,” or an 
abbreviation of one of these words printed in much smaller type. A 
substantial portion of the purchasing public, also wholesale and retail 
dealers, have expressed a preference and have a preference for radios 
manufactured by the Radio Corporation of America, which corpora- 
tion in selling and distributing radios, makes use of the letters R. C. A., 
as descriptive of such radios, which letters are displayed prominently 
in its advertisements and upon the radios sold by it and as a result the 
purchasing public and dealers in radios have believed that radios so 
described had been manufactured and sold by the Radio Corporation 
of America, and the use by respondent of said letters as descriptive of 
the radios offered for sale by him has the capacity and tendency to 
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mislead and deceive and has misled and deceived many customers of 
respondent and has induced such customers to purchase the radios 
offered for sale by respondent in the erroneous belief that they had 
been manufactured and sold by the Radio Corporation of America, 
although such radios had not been manufactured by the Radio 
Corporation of America, but the tubes or other parts of the radios 
had been made bya aneMignds which was operating under a limited 
license from the Radio Corporation of America. Many competitors 
of respondent do not falsely represent that radios offered for sale 
by them were manufactured by the Radio Corporation of America 
and the use by respondent of such representation has the capacity and 
tendency unfairly to divert and has diverted trade to respondent from 
said competitors In commerce between and among various States of 
the United States. 

Par. 5. As a means of obtaining agents or representatives through 
whom he might sell radios and other articles of merchandise dealt 
in by him, respondent has caused advertisements to be published in 
numerous periodicals of general circulation in various States of the 
United States. When responses to such advertisements were re- 
ceived by respondent, he mailed to those making inquiries a circular 
letter and circulars descriptive of articles of merchandise which he 
was offering for sale. For a period of about 2 months in 1937, 
respondent mailed to a number of prospective customers devices 
described as “pull cards.” These cards had printed thereon a num- 
ber of girls’ names and under each name was a concealed number. 
Near the upper right-hand corner of the card was a disk in the 
form of a seal which concealed a name which was the same as 1 of 
the names displayed on the cards; accompanying each of the cards 
were instructions as to the use to be made of the cards in the dis- 
tribution of articles of merchandise. Members of the public were 
to be solicited to select one or more of the numbers on the card and 
to pay the number of cents indicated by the number concealed be- 
neath each of the names selected, except that selectors of numbers 
higher than 39 paid only 39 cents and some of the numbers were 
designated as free and selectors of those numbers paid nothing. 
When all names had been selected and collections made, the seal was 
then opened and the name concealed thereby disclosed and the article 
of merchandise involved was then awarded to the person who had 
selected the name which was the same as that concealed by the seal. 
Other cards of the same general nature but which contained fewer 
names, and which provided that selectors of numbers higher than 
29 paid only 29 cents, also were distributed by respondent. In the 
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use of these cards the selection of a name which might entitle the 
selector to the article of merchandise involved and the amount which 
each of the selectors was required to pay, was wholly a matter of 
chance. 

Par. 6. The Commission finds that the persons to whom respond- 
ent furnished the cards described in paragraph 5 hereof, used same 
in purchasing, selling, and distributing the articles of merchandise 
sold by respondent in accordance with the sales plan described in 
said paragraph 5, and that by so furnishing such cards respondent 
thereby supplied to and placed in the hands of others the means 
whereby such persons might conduct lotteries in the sale and dis- 
tribution of such articles of merchandise; that sales of such articles 
of merchandise to the purchasing public by means of the sales plan 
described in said paragraph 5, involved games of chance or the sales 
of chances to procure articles of merchandise sold by respondent and 
that the use of such sales plan constituted a lottery and was and is 
a practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy and was and is contrary 
to an established policy of the Government of the United States. 

Par. 7. There are among the competitors of respondent persons, 
partnerships, and corporations engaged in the sale and distribution 
of articles of merchandise of the same general nature as those sold 
by respondent and in the same trade territory as that reached by 
respondent, in commerce among various States of the United States, 
which competitors do not sell such articles of merchandise by the 
use of games of chance, gift enterprises, or lottery schemes. Many 
purchasers of articles of merchandise from respondent were at- 
tracted by the element of chance involved in the sales plan of the 
respondent and were thereby induced to purchase the articles of 
merchandise from respondent in preference to like or similar articles 
of merchandise offered for sale by competitors of respondent, which 
competitors did not and do not use the same or a similar sales plan 
and because of this preference members of the public have purchased 
a substantial volume of merchandise from respondent with the re- 
sult that trade has been unfairly diverted to respondent .from his 
competitors. 


CONCLUSION 


The acts and practices of respondent as hereinbefore found are 
all to the injury and prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before William C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, brief filed herein by counsel for the Commission (re- 
spondent having filed no brief, and oral argument not having been 
requested) and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, James I. Silver, individually 
and trading under the names of Silver Manufacturing Co., Silver 
Sales Co., and World-Wide Radio Co., or trading under any other 
name or names, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of clocks, radios, silverware 
sets, fountain pens, fountain pen and pencil sets, bedspreads, blankets, 
electric irons, or any other merchandise, in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices for the purpose of en- 
abling such persons to dispose of or sell any merchandise by the use 
thereof. 

2. Mailing, shipping, or transporting to agents or to distributors 
or members of the public push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to 
sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

4, Representing that respondent is a manufacturer of said products 
or sells said products at factory prices which eliminate the middle- 
man, unless and until he owns and operates or directly and absolutely 
controls the factory or plant wherein said products are manufactured 
by him. 

5. Representing, directly or by inference, through the use of the 
trade name “R. C. A.,” or any colorable simulation thereof, or in 
any other manner, that radios manufactured by manufacturers other 
than Radio Corporation of America are “R. C. A.” radios or are 
made by the Radio Corporation of America. 
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6. Representing that the purchasers of respondent’s products 
obtain a saving of 50 percent, or any other amount, when such is 
not the fact. 

7. Using the term “free” or any other term or terms of similar 
import or meaning to describe or refer to merchandise furnished 
by respondent to his agents or representatives for distribution to 
their customers when said agents or representatives are required to 
pay for such merchandise or to procure the sale of other articles of 
merchandise or to perform other services in connection with obtaining 
such merchandise. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MAtTrer oF 


SHAW & DAVIS, INC., AND ABNER SHAW AND JANET 
SHAW 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3635. Complaint, Oct. 25, 1938—Decision, July 7, 1939 


Where a corporation and two individuals, officers thereof and in control of its 
advertising policies and business activities, engaged in importing diamonds 
for resale, and in purchasing, from manufacturers or jobbers in this country, 
jewelry, silverware, diamonds, watches, clocks, leather goods, and kindred 
products, and in selling such various items or articles to consuming public 
by mail order; acting in cooperation and in concert with one another in the 
below set forth acts and things— 

(a) Described themselves as “wholesalers” in their catalogs and thereby repre- 
sented that they were wholesalers engaged in sale and distribution of mer- 
chandise to trade for resale, notwithstanding fact substantially all of their 
sales were made to members of buying and consuming public who do not 
purchase for resale purposes, and they were not wholesalers of jewelry, 
sellers to trade for resale, but seldom, if ever, to consumer or purchasing 
public, and were not ‘‘wholesalers,” marked and distinguished by character 
of sales to trade, but constituted corporate mail-order house engaged in sale 
to consuming public; and 

(b) Quoted, in connection with each of items listed in aforesaid catalogs, “list 
prices”, so-called, and advised prospective customers and members of con- 
suming public, through catalog insert, that such “list prices” for dealers of 
all items in such catalogs were “subject to discounts of 50% and 2% addi- 
tional for cash” on the remaining 50 percent, making total discount on 
‘dist prices” of 51 percent, notwithstanding fact said prices were not list 
prices or retail prices in connection with sales to retail trade, as under- 
stood from trade term as used by manufacturers, jobbers, and wholesalers 
to designate such price, but figures which, reduced by discount aforesaid, 
would show prices of articles as offered to members of purchasing public, 
and their said prices were not wholesale prices thereof, but usual and 
customary prices charged by them in usual course of business ; 

With result of causing consuming public to buy their merchandise under belief 
that said corporation was wholesaler engaged in selling to retail dealer 
trade, and that consuming public was buying from it at retail dealer prices, 
and with capacity and tendency to mislead and deceive substantial portion 
of purchasing public into belief that products offered and sold by them were 
sold at wholesale prices and that such persons as purchased from them 
might buy at such prices and save retail dealer’s profit, and to induce pur- 
chase of their said products by members of purchasing public through 
reliance upon such erroneous belief, and with effect of diverting trade un- 
fairly to it from competitors engaged in distribution and sale in commerce 
of products aforesaid : 

Held, That such acts and practices, under the conditions and circumstances set 
forth, were all to the prejudice and injury of the public and constituted 
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unfair methods of competition and unfair and deceptive acts and practices © 


in commerce. 


Before Mr. Edward E. Reardon, trial examiner. 
Mr. John M. Russell for the Commission. 
Mr. Herman Goldman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Shaw and Davis, 
Inc., a corporation, and Abner Shaw and Janet Shaw, individuals, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Shaw and Davis, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, and respondents Abner Shaw and Janet Shaw, 
individuals, are president and vice president, respectively, thereof. 
The individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent, and all 
of said respondents have cooperated each with the other and have 
acted in concert in doing the acts and things hereinafter alleged. 
Respondents’ office and place of business is located at 20 West 47 
Street, city of New York, State of New York. 

Par. 2. Respondents now are and for more than two years last 
past have been engaged in the business of importing for resale 
diamonds and in purchasing for resale from manufacturers or 
jobbers located in this country jewelry, silverware, diamonds, 
watches, clocks, leather goods, and kindred items. Respondents are 
engaged in a mail order business by means of which they sell the 
products above mentioned direct to the consuming public. Respond- 
ents cause said products, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said articles of merchandise in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of said business, respondents 
are in active and substantial competition with other corporations 
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and individuals and with firms and partnerships engaged in the sale 
and distribution of similar products in commerce among and between 
the various States of the United States and in the District of Co- 
lumbia. Among such competitors there are many who do not make 
any misrepresentations or false statements as to the nature and char- 
acter of their business and as to the value and prices of the articles 
sold by them respectively. 

Par. 4. In the course and conduct of their business as described 
in paragraph 2 hereof, the respondents in soliciting the sale of and 
selling their products as aforesaid have published or caused to be 
published and have distributed or caused to be distributed to 
purchasers or prospective purchasers of respondents’ products 
located in various States of the United States and in the District 
of Columbia catalogs in which the products offered for sale and sold 
by the respondents are pictorially and descriptively represented. On 
the first pages of and at various places in said catalogs said respond- 
ents refer to themselves as “wholesalers.” A wholesaler is one who 
sells to the trade but never to the ultimate consumer of an individual 
unit as such. It is the character of the sales to the trade that marks 
and distinguishes a wholesaler. In truth and in fact, the respond- 
ents are not wholesalers but said corporate respondent is a mail order 
house engaged in selling to the consuming public. 

Par. 5. In the course and conduct of said business as described 
in paragraph 2 hereof, the respondents, in connection with the offer- 
ing for sale and sale of their products in said commerce under a 
trade status designated by them as “wholesalers,” have quoted in con- 
nection with each of the items listed in their catalogs heretofore re- 
ferred to certain figures termed by the respondents “list prices.” 
An insert in said catalogs advises prospective customers, members of 
the consuming public, that the said “list prices” for dealers of all 
items in respondents’ catalogs are “subject to discounts of 50 percent 
and 2 percent additional for cash” on the remaining 50 percent mak- 
ing a total discount from the “list prices” of 51 percent. The term 
“list prices” is a trade term used by manufacturers, jobbers or whole- 
salers in connection with sales to the retail trade. The term “list 
prices” as used by respondents and the discounts therefrom are used 
by them for the purpose of inducing the consuming public to buy 
their merchandise under the belief that the said corporate respond- 
ent is a wholesaler engaged in selling to the retail dealer trade and 
that the consuming public is buying from said corporate respond- 
ent at retail dealer prices. 

In truth and in fact, the so-called “list prices” are not “list prices” 
but are figures that will, when reduced by the discount of 51 percent. 
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be the usual and customary prices charged by retail dealers to mem- 
bers of the consuming public. 

Par. 6. The aforesaid practices of the respondents have had and 
have the capacity and tendency to mislead and deceive a substantia] 
portion of the purchasing public into the belief that the products 
offered for sale and sold by them are sold at wholesale prices and 
that such persons as purchase such articles from the respondents may 
buy at the wholesale prices and save the retail dealer’s profit, and to 
induce the purchase of the respondents’ products by members of the 
purchasing public in reliance upon such erroneous belief. 

The aforesaid practices of respondents have had and have, and 
each of them has had and has, the capacity and tendency unfairly 
to divert trade to the respondents from competitors who truthfully 
describe their status and the prices at which their products are regu- 
larly sold. 

Par. 7. The above named acts and practices of the respondents 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition and unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Rerort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 25th day of October 1938, 
issued and served its complaint in this proceeding upon said respond- 
ents, Shaw and Davis, Inc., a corporation, and Abner Shaw and 
Janet Shaw, individuals, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said 
act. On November 12, 1938, the respondents filed their answers in 
this proceeding. At the hearing on December 14, 1938, in New York 
City, a conditional stipulation was entered into by the attorney for 
the respondents and the trial attorney for the Federal Trade Com- 
mission, subject to the approval of the Commission, which was made 
a part of the record herein, whereby it was stipulated and agreed 
that a statement of facts set forth therein may be taken as the facts 
in this proceeding and in leu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make 
its report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter a 
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supplemental stipulation was executed by respondents and_ their 
counsel Herman Goldman, whereby it was stipulated and agreed 
that the conditional nature of said prior stipulation should be 
eliminated. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answers stipula- 
tions, said stipulations having been approved, accepted and filed, 
and the Commission having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Shaw and Davis, Inc. is a corporation 
organized and existing and doing business under and by virtue of 
the laws of the State of New York, and respondents Abner Shaw 
and Janet Shaw, individuals, are president and vice president, re- 
spectively, thereof. The individual respondents have dominant con- 
trol of the advertising policies and business activities of said corpo- 
rate respondent, and all said respondents have cooperated each with 
the other, and have acted in concert, in doing the acts and things 
hereinafter alleged. Respondents’ office and place of business is 
located at 20 West Forty-seventh Street, city of New York, State 
of New York. 

Par. 2. Respondents now are, and for more than 2 years last past 
have been, engaged in the business of importing for resale, diamonds, 
and in purchasing from manufacturers or jobbers located in this 
country, jewelry, silverware, diamonds, watches, clocks, leather goods 
and kindred items. Respondents are engaged in the mail order 
business by means of which they sell the products above-mentioned 
to the consuming public. Respondents cause said products when sold 


to be transported from their place of business in the State of New 


York to purchasers thereof located in other States of the United 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in such articles of merchandise in 
commerce among and between the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its business the corporate respondent is in active and substantial 
competition with other corporations and with individuals and part- 
nerships engaged in the sale and distribution of jewelry, silverware, 
diamonds, watches, clocks, leather goods, and kindred items, in 
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commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their business as described in 
paragraph 2 hereof, the respondents in soliciting the sale of and sell- 
ing their products as aforesaid have published or caused to be 
published, and have distributed or caused to be distributed to pur- 
chasers or prospective purchasers of respondents’ products located in 
various States of the United States and in the District of Columbia, 
catalogs in which the products offered for sale and sold by respond- 
ents are pictorially and descriptively represented. In the first pages 
of, and at various places in, said catalogs, said respondents refer to 
themselves as “wholesalers.” By this means the respondents repre- 
sent that they are wholesalers engaged in the sale and distribution 
of merchandise to the trade for resale. In truth and in fact sub- 
stantially all of the sales made by the respondents are made to mem- 
bers of the buying and consuming public who do not purchase for 
resale purposes. A wholesaler of jewelry is one who sells to the 
trade for resale but seldom if ever to the ultimate consumer or pur- 
chasing public. It is the character of the sales to the trade that 
marks and distinguishes a wholesaler. The respondents are not 
wholesalers, but said corporate respondent is a mail order house 
engaged in selling to the consuming public. 

Par. 4. In the course and conduct of said business as hereinabove 
described, the respondents, in connection with the offering for sale 
and sale of their products in said commerce, under a trade status 
designated by them as “wholesalers,” have quoted in connection with 
each of the items listed in their catalogs heretofore referred to, 
certain figures termed by the respondents “list prices.” An insert in 
said catalogs advises prospective customers and members of the con- 
suming public that the said “list prices” for dealers of all items in 
the respondents’ catalogs are “subject to discounts of 50% and 2% 
additional for cash” on the remaining 50 percent, making a total 
discount from the “list prices” of 51 percent. The term “list 
prices” is a trade term used by manufacturers, jobbers and 
wholesalers to designate retail price in connection with sales to the 
retail trade and are so understood by members of the purchasing, 
buying and consuming public. The term “list prices” as used by re- 
spondents, and the discounts therefrom, and used by them cause the 
consuming public to buy their merchandise under the belief that the 
said corporate respondent is a wholesaler engaged in selling to the 
retail dealer trade, and that the consuming public is buying from 
said corporate respondent at retail dealer prices. 


: 
: 
: 
: 
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In truth and in fact, so-called “list prices” are not “list prices” but 
are figures that will, when reduced by the discount of 51 percent, be 
figures which will show the prices of respondents’ articles as offered 
for sale to members of the purchasing public. The said prices at 
which respondents’ articles are sold to the purchasers thereof are not, 
and have not been, wholesale prices of such articles, but are the usual 
and customary prices charged by respondents in the usual course of 
business. 

Par. 5. The aforesaid practices of the respondents have had, and ~ 
have, the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the belief that the products 
offered for sale and sold by them are sold at wholesale prices, and 
that such persons as purchase such articles from the respondents may 
buy at the wholesale prices and save the retail dealer’s profit, and to 
induce the purchase of respondents’ products by members of the 
purchasing public by reliance upon such erroneous belief, with the 
result that trade has been diverted unfairly to the corporate respond- 
ent from its competitors likewise engaged in the business of dis- 
tributing and selling jewelry, silverware, diamonds, watches, clocks, 
leather goods, and kindred items, in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

CONCLUSION 


The acts and practices of respondents, under the conditions and 
circumstances described in the foregoing findings, are all to the 
prejudice and injury of the public, and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, a stipulation as to the facts entered upon the record, and 
a supplemental stipulation executed by respondents and their counsel, 
which stipulations provide among other things that without further 
evidence or other intervening procedure the Commission may issue and 
serve upon the respondents herein findings as to the facts and con- 
clusion based thereon, and an order disposing of the proceedings, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 
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It is ordered, That the respondents, Shaw and Davis, Inc., a cor- 
poration and its officers, and Abner Shaw and Janet Shaw, and their 
respective agents, representatives, and employees, directly or through 
any corporate or other devices, in connection with the offering for sale, 
sale and distribution of jewelry, silverware, diamonds, watches, clocks, 
leather goods, or any other merchandise to the purchasing public 
other than the retail trade in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Designating, describing or representing the corporate or indi- 
vidual respondents as “Wholesalers” or “Wholesale Jewelers” in cata- 
logs, printed matter, or in any other manner. 

2. Using the terms “list prices” or “discount,” or representing that 
the price at which respondents offer for sale and sell their various 
products constitutes a discount to the purchaser or is a wholesale price, 
when in fact said price is the usual and customary price at which the 
respondents sell said products in the normal and usual course of 
business. 

It is hereby further ordered, That the respondents shall, within 60 
days from the date of service upon them of this order, file with this 
Commission a report in writing setting forth the manner and form in 
which they have complied with this order. 
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WYETH CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3754. Complaint, Apr. 7, 1989—Decision, July 7, 1939 


Where a corporation engaged in sale and distribution of “Freezone,” preparation 


for removal of corns and callouses, to purchasers in other States and in the 
District of Columbia, in substantial competition with others engaged in sale 
and distribution of like and similar products or other products and treat- 
ments designed, intended and used for similar purposes, in commerce as 
aforesaid, and in said District— 


(a) Represented, in its advertising in newspapers and periodicals of general 


circulation, and in bulletins and other advertising literature circulated to 
prospective purchasers in various States and in said District, that use of 
said “Freezone” would cure corns and callouses and prevent their formation 
and recurrence, and promptly stop the pain which they caused and prevent 
its recurrence ; 


Facts being that, while such preparation might have analgesic effect and mitigate 


pain caused by corns, use thereof would not promptly stop such pain and 
prevent recurrence, and its said statements and representations with respect 
to therapeutic value of its said product and effectiveness thereof were false, 
misleading and untrue; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that all of its said representations were 
true, and with result, as direct consequence of such erroneous and mistaken 
belief, that number of purchasing public bought substantial volume of its 
product, and trade in commerce was diverted unfairly to it from competitors 
likewise engaged in sale and distribution of like and similar products, or 
other products and treatments intended, designed and used for similar pur- 
poses, and who truthfully advertise their products and effectiveness thereof ; 
to the substantial injury of competition in commerce among the States and 
in said District: 


Held, That such acts and practices were all to the prejudice and injury of the 


public and competitors and constituted unfair methods of competition in 
commerce ; and 


Where said corporation engaged in sale and distribution of its said “Freezone,” 


(b) 


for removal of corns and callouses, to purchasers in other States and in 
the District of Columbia, as aforesaid; in advertisements which it dis- 
seminated through the mails, through insertion in newspapers and periodicals 
of general circulation, and through other printed or written matter dis- 
tributed in commerce among the various States, and through continuities 
broadcast from radio stations of extrastate audience, and through other 
means, and which were intended and calculated to induce purchase of its 
said product— 

Represented, directly and by implication, that corns had roots, and that 
said preparation would remove such roots and deaden pain caused by corns 
and prevent their recurrence, and that entire corn could be removed by 
the fingers through one application, through such statements, among others, 
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as “There is one—and only one—way to treat a piercing, painful corn— 
to remove it completely, root and all. * * *,” “* * * Put the corn to 
sleep, then in a few days you lift it right out with the fingers,” and 
“* * * pain is scientifically deadened. * * *”; 

Facts being corns do not have roots, it is necessary to make repeated applica- 
tions of such preparation to corn and to remove cornified layers gradually 
by peeling off tissue dissolved after each application of preparation, and 
entire corn cannot be removed, as above set forth, and, while said product 
may have an analgesic effect and mitigate pain caused by corns, it will not 
deaden such pain or prevent its recurrence, and said statement and repre- 
sentations relative to therapeutic value of such product and its effective- 
ness were deceptive, misleading and untrue, and constituted false adver- 
tisements ; 

With effect of misleading and deceiving members of purchasing public in various 
States into erroneous and mistaken belief that such statements and repre- 
sentations were true and into purchase of its said drug-containing product: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Mr. George Foulkes for the Commission. 
Mr. Simon Michelet, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Wyeth Chemical 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacraPH 1. Respondent, Wyeth Chemical Co., is a corporation 
organized, existing and doing business under the laws of the State 
of Deleware with its office and principal place of business located 
at 15 Exchange Place, Jersey City, N. J. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of selling and distributing a preparation for 
the removal of corns and calluses, designated by respondent as 
“Freezone.” Respondent causes a product when sold to be trans- 
ported from its place of business in New Jersey to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said product in commerce 
between and among the various States of the United States and in the 
District of Columbia. 


; 
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Par. 3. In the course and conduct of its business respondent is 
in substantial competition with other corporations and with individ- 
uals, firms and partnerships engaged in the sale and distribution of 
like and similar products or other products and treatments intended, 
designed and used for similar purposes in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its preparation, respondent has 
caused statements and representations relative to the therapeutic 
value of such preparation and its effectiveness in use to be inserted 
in newspapers and periodicals having a general circulation through- 
out the United States and in bulletins and other advertising liter- 
ature circulated to prospective purchasers of such preparation situ- 
ated in various States of the United States and in the District of 
Columbia. Among and typical of the statements and representations 
disseminated or caused to be disseminated by the respondent, as 
aforesaid, are the following: 

If you want to keep your feet free from aching corns, just get a bottle of 
Freezone from any druggist. 

Now lift off corns AND STOP PAIN INSTANTLY. 

Pain stops like a flash and soon the corn gets so loose you can lift it right 
off with your fingers. You will agree that it is the quickest, easiest way to 
stop pain and get rid of hard and soft corns, even corns between the toes. 

Hard corns, soft corns, corns between the toes, and callouses lift right 


off. * * * 

Stops pain instantly. Corns lift off. 

Hard corns or soft—all are quickly ended by FREEZONE. Callouses, too. 

The aforesaid statements and representations by respondent and 
statements and representations of similar import and meaning not 
herein set out but disseminated as aforesaid purport to be descriptive 
of the therapeutic value of respondent’s preparation and of its effec- 
tiveness in use. In the manner and by the means aforesaid, respond- 
ent represents directly and by implication that the use of such 
preparation will cure corns and callouses and prevent the formation 
and recurrence thereof, and will promptly stop the pain caused by 
corns and prevent the recurrence thereof. 

Par. 5. The aforesaid statements and representations by respond- 
ent with respect to the therapeutic value of such preparation and 
of its effectiveness in use are false, misleading and untrue. In truth 
and in fact, such preparation will not cure corns and callouses and 
will not prevent the formation and recurrence thereof. Such prep- 
aration may have an analgesic effect and mitigate the pain caused 
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by corns but the use of such preparation will not promptly stop the 
pain caused by corns and will not prevent the recurrence thereof. 

Par. 6. Each and all of the false and misleading representations 
made by the respondent in its advertising in newspapers and maga- 
zines, in offering for sale, and selling, its product, as hereinabove 
set out, had, and now has, the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of said representations 
are true. As a direct result of this erroneous and mistaken belief 
a number of the purchasing public has purchased a substantial 
volume of respondent’s product with the result that trade in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
has been diverted unfairly to respondent from competitors likewise 
engaged in the business of selling and distributing like and similar 
products or other products and treatments intended, designed and 
used for similar purposes and who truthfully advertise their products 
and the effectiveness thereof when used. As a result thereof, injury 
has been done, and is being done, by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 7. In the course and conduct of its said business and since 
March 21, 1938, the respondent has disseminated, and is now dissem- 
inating, and has caused, and is now causing, the dissemination of false 
advertisements concerning its said product, by United States mails, 
by insertion in newspapers and periodicals having a general circula- 
tion, jand also in other printed or written matter, all of which are 
distributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations 
which have sufficient, power to, and do, convey the programs emanat- 
ing therefrom to listeners located in the various States of the United 
States other than the State in which said broadcasts originate 
and by other means in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of its said 
product; and has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of, false advertisements 
concerning its said product, by various means, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as commerce is defined in 
the Federal Trade Commission Act. Among and typical of the false 
and misleading representations contained in said advertisements, 


disseminated and caused to be disseminated as aforesaid, are the 
following: 
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Just a few drops at a time is all that is necessary. The corn is quickly put 
to sleep—pain is scientifically deadened. Soon the corn lifts right out. It’s 
as easy as that—even with the most painful corns and callouses. 

Just a few drops of this clear liquid are enough. * * * It puts the corn 
to sleep and soon you can lift the corn right out * * *, 

There is one—and only one—way to treat a piercing, painful corn—to remove 
it completely, root and all. * * * This scientific remedy, a clear liquid, gets 
at the real trouble, the roots of the corn. Freezone soon lets you lift the corn 
out completely. Even more, Freezone rapidly puts the corn to sleep—deadens 
eheypain. .* * * 

CORNS LIFT RIGHT OUT. Freezone does it. Put the corn to sleep, then 
in a few days you lift it right out with the fingers. 

In the manner and by the means aforesaid, respondent represents 
directly and by implication that corns have roots and that such prep- 
aration will remove the roots of corns, will deaden pain caused by 
corns and prevent the recurrence thereof, and that the entire corn 
can be removed by use of the fingers by reason of one application 
of such preparation. 

Par. 8. The aforesaid statements and representations by the re- 
spondent relative to the therapeutic value of such preparation and of 
its effectiveness in use are deceptive, misleading and untrue and con- 
stitute false advertisements. In truth and in fact, corns do not have 
roots and consequently such preparation will not remove the roots 
of acorn. Such preparation may have an analgesic effect and miti- 
gate the pain caused by corns but will not deaden such pain and pre- 
vent the recurrence thereof. The entire corn cannot be removed by 
use of the fingers by reason of one application of such preparation. 
In fact, it is necessary to make repeated applications of such prepa- 
ration to the corn and to remove the cornified layers gradually by 
peeling off the tissue dissolved after each application of the prepara- 
tion. 

Par. 9. The use by respondent of the aforesaid false, misleading, 
and deceptive statements and representations has the capacity and 
tendency to, and does, mislead and deceive members of the purchas- 
ing public situated in various States of the United States into the 
erroneous and mistaken belief that such statements and representa- 
tions are true and into the purchase of respondent’s aforesaid medici- 
nal preparation containing drugs. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, in paragraphs 1 to 6, inclusive, are all to the prejudice and 
injury of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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The aforesaid acts and practices of respondent, as herein alleged, 
in paragraphs 1, 2, 7, 8, and 9, are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 7, 1939, issued, and on 
April 10, 1939, served, its complaint in this proceeding upon the 
respondent, Wyeth Chemical Co., a corporation, charging it with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On May 12, 1939, the respondent filed its 


answer in this proceeding. Thereafter, a stipulation was entered 


into whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondent’s counsel, Simon Michelet, 
and W. T. Kelley, chief counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on said complaint, answer and stipulation, said stipulation having 
been approved, accepted and filed, and the Commission, having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Wyeth Chemical Co., is a corporation 
organized, existing and doing business under the laws of the State of 
Delaware with its office and principal place of business located at 15 
Exchange Place, Jersey City, N. J. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of selling and distributing a preparation for 
the removal of corns and callouses, designated by respondent as 
“Freezone.” Respondent causes said product when sold to be trans- 
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ported from its place of business in New Jersey to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said product in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business respondent is in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale and distribution of like 
and similar products or other products and treatments intended, 
designed and used for similar purposes in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its preparation, respondent has caused 
statements and representations relative to the therapeutic value of 
such preparation and its effectiveness in use to be inserted in news- 
papers and periodicals having a general circulation throughout the 
United States and in bulletins and other advertising literature circu- 
lated to prospective purchasers of such preparation situated in various 
States of the United States and in the District of Columbia. Among 
and typical of the statements and representations disseminated or 
caused to be disseminated by the respondent, as aforesaid, are the 
following: 

“Tf you want to keep your feet free from aching corns, just get a bottle of 
Freezone from any druggist. 

Now lift off corns AND STOP PAIN INSTANTLY. 

Pain stops like a flash and soon the corn gets so loose you can lift it right off 
with your fingers. You will agree that it is the quickest, easiest way to stop 
pain and get rid of hard and soft corns, even corns between the toes. 

Hard corns, soft corns, corns between the toes, and callouses lift right 


SL 

Stops pain instantly. Corns lift off. 

Hard corns or soft—all are quickly ended by FREEZONE. Callouses, too. 

The aforesaid statements and representations by respondent and 
statements and representations of similar import and meaning not 
herein set out but disseminated as aforesaid purport to be descriptive 
of the therapeutic value of respondent’s preparation and of its effec- 
tiveness in use. In the manner and by the means aforesaid, respondent 
represents directly and by implication that the use of such preparation 
will cure corns and callouses and prevent the formation and recurrence 
thereof, and will promptly stop the pain caused by corns and prevent 
the recurrence thereof. 
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Par. 5. The aforesaid statements and representations by respondent 
with respect to the therapeutic value of such preparation and of its 
effectiveness in use are false, misleading, and untrue. In truth and in 
fact, such preparation will not cure corns and callouses and will not 
phevent the formation and recurrence thereof. Such preparation may 
have an analgesic effect and mitigate the pain caused by corns but the 
use of such preparation will not promptly stop the pain caused by 
corns and will not prevent the recurrence thereof. 

Par. 6. Each and all of the false and misleading representations 
made by the respondent in its advertising in newspapers and maga- 
zines, in offering for sale, and selling, its product, as hereinabove set 
out, had, and now has, the tendency and capacity to, and does, mis- 
lead, and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all of said representations are 
true. As a direct result of this erroneous and mistaken belief a 
number of the purchasing public has purchased a substantial volume 
of respondent’s product with the result that trade in commerce, as 
commerce is defined in the Federal Trade Commission Act, has been 
diverted unfairly to respondent from competitors likewise engaged 
in the business of selling and distributing like and similar products 
or other products and treatments intended, designed and used for 
similar purposes and who truthfully advertise their products and 
effectiveness thereof when used. As a result thereof, injury has 
been done, and is being done, by respondent to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 7. In the course and conduct of its said business and since 
March 21, 1938, the respondent has disseminated, and is now dis- 
Pemiatne. and has caused, and is now causing, the dissemination 
of false advertisements concerning its said product, by United States 
mails, by insertion in newspapers and periodicals having a general 
circulation, and also in other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States; and by continuities broadcast from radio sta- 
tions which have sufficient power to, and do, convey the programs 
emanating therefrom to listeners located in the various States of the 
United States other than the State in which said broadcasts orig inate, 
and by other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said product; and has disseminated, and is now disseminating, and 
has caused, and is now causing, the dissemination of, false adver- 
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tisements concerning its said product, by various means, for the pur- 
pose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of its said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false and misleading representations contained in said adver- 
tisements, disseminated and caused to be disseminated as aforesaid, 
are the following: 

Just.a few drops at a time is all that is necessary. The corn is quickly put 
to sleep—pain is scientifically deadened. Soon the corn lifts right out. It’s 
as easy as that—even with the most painful corns and callouses. 

Just a few drops of this clear liquid are enough. * * * It puts the corm 
to sleep and soon you can lift the corn right out * * *, 

There is one—and only one—way to treat a piercing, painful corn—to remove 
it completely, root and all. * * * This scientific remedy, a clear liquid, 
gets at the real trouble, the roots of the corn. Freezone soon lets you lift the 
corn out completely. Eyen more. Freezone rapidly puts the corn to sleep— 
deadens the pain. * * * 

CORNS LIFT RIGHT OUT. Freezone does it. Put the corn to sleep, then 
in a few days you lift it right out with the fingers. 

In the manner and by the means aforesaid, respondent represents 
directly and by implication that corns have roots and that such prepa- 
ration will remove the roots of corns, will deaden pain caused by 
corns and prevent the recurrence thereof, and that the entire corn 
can be removed by use of the fingers by reason of one application 
of such preparation. 

Par. 8. The aforesaid statements and representations by the re- 


-spondent relative to the therapeutic value of such preparation and 


of its effectiveness in use are deceptive, misleading, and untrue and 
constitute false advertisements. In truth and in fact, corns do not 
have roots and consequently such preparation will not remove the 
roots of a corn. Such preparation may have an analgesic effect and 
mitigate the pain caused by corns but will not deaden such pain or 
prevent the recurrence thereof. The entire corn cannot be removed 
by use of the fingers by reason of one application of such preparation. 
In fact, it is necessary to make repeated applications of such prepara- 
tion to the corn and to remove the cornified layers gradually by peel- 


ing off the tissue dissolved after each application of the preparation. 


Par. 9. The use by respondent of the aforesaid false, misleading 
and deceptive statements and representations has the capacity and 
tendency to, and does, mislead and deceive members of the pur- 
chasing public situated in various States of the United States into 
the erroneous and mistaken belief that such statements and repre- 
sentations are true and into the purchase of respondent’s aforesaid 
medicinal preparation containing drugs. 
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The aforesaid acts and practices of respondent, as herein found, 


in paragraphs 1 to 6, inclusive, are all to the prejudice and injury 


of the public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

The aforesaid acts and practices of respondent, as herein found, 
in paragraphs 1, 2, 7, 8, and 9, are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal ‘Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 


sion, which provides, among other things, that without further evi- _ 


dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Wyeth Chemical Co., a corpo- 
ration, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution in commerce, as commerce is 
defined by the Federal Trade Commission Act, of a preparation for 
the removal of corns or callouses now designated as “Freezone,” or of 
any other preparation containing substantially the same ingredients 
or possessing similar therapeutic properties whether sold under the 
name of “Freezone” or under any other name or names, do forthwith 
cease and desist from: 

1. Representing that said product, when used, will cure corns or 
callouses or prevent the formation or recurrence of corns or callouses. 

2. Representing that said product, when used, will promptly stop 


the pain caused by corns or prevent the recurrence of pain caused 


by corns. 
3. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or in commerce, as commerce is 
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defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of a preparation for the removal of corns, now 
designated by the name of “Freezone,” or any other preparation for 
the removal of corns composed of substantially the same ingredients 
or possessing substantially similar therapeutic properties, whether 


sold under that name or any other name, or names, or disseminating 


or causing to be disseminated any advertisement by any means for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase in commerce, as commerce is defined in the 
Federal Trade Commission Act, of said product, which advertise- 
ments represent, directly or through implication, that corns have 
roots or that the preparation “Freezone” will remove the roots of 
corns or will deaden pain caused by corns or will prevent the re- 
currence of corns, or that an entire corn can be removed by the use of 
the fingers by reason of one application of such preparation. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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HART, SCHAFFNER & MARX, AND WALLACH’S, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3560. Complaint, Aug. 29, 1938. Decision, July 10, 1939 


Where a corporation engaged in manufacture, sale and distribution of men’s 

clothing, and subsidiary thereof engaged in sale and distribution of men’s 

- clothing and furnishings, and in featuring, in retail trade, products of 
former, and, as thus engaged, in selling their said products to purchasers 
in various other States and in the District of Columbia, in substantial 
competition with others engaged in sale and distribution of men’s wearing 
apparel made from wool, silk, rayon and other fibers, in commerce among 
the various States and in said District— 

(a) Attached to garments made by said corporation and sold and distributed 
by it and by said subsidiary, labels which displayed under name of said 
manufacturing corporation, designation ‘Silkool” and legend “Cool, sheer, 
porous, style retaining. Made of 50% natural silk. 50% man made silk 
(acetate)”; and 

(0) Made use also of other label bearing word “Silkool”’ without qualification, 
and advertised their said products under said name in newspapers and 
other periodicals of interstate circulation, and supplied to dealers purchas- 
ing its products electrotype mats, for newspaper advertisements, featuring 
said word, together with legend “What’s the secret of this unique fabric? 
A blend of 50% natural silk and 50% man made silk (Acetate) ;” 

Facts being garments thus advertised and offered were not, as thus represented, 
composed wholly of silk, product of cocoon of silkworm, as long understood 
by consuming public generally from word “silk,” but were composed of wild 
silk and rayon of about equal parts, and use of word “acetate,” not gen- 
erally understood by substantial portion of purchasing public as identify- 
ing product as rayon, did not place purchasers on notice that fabric thus 
designated was in fact rayon and not silk, products of which have long 
been held in great public esteem and confidence for their preeminent 
qualities ; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous belief that such statements and representa- 
tions were true, and that garments in question were composed entirely of 
silk, and to induce purchase of their said products as result of such 
erroneous and mistaken belief, and to divert unfairly trade to them from 
competitors who do not misrepresent the goods which they manufacture 
and offer: 

Held, That such acts and practices, as above set out, were all to the prejudice 
of the public and competitors and constituted unfair methods of competition. 


Before Mr. Edward EF. Reardon, trial examiner. 
Mr. James L. Fort for the Commission. 


Mayer, Meyer, Austrian & Platt, of Chicago, Ill, and Mr. George 
S. Ward, of Washington, D. C., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Hart, Schaffner & 
Marx, a corporation, and Wallach’s, Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParscrapH 1. Respondent, Hart, Schaffner & Marx, is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 36 South Franklin Street, in the city of Chi- 
cago, State of Illinois. 

Respondent, Wallach’s, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 
Fifth Avenue and Thirty-third Street, in the city of New York, State 
of New York. Respondent, Wallach’s, Inc., is a wholly-owned sub- 
sidiary of, and is controlled and directed by, respondent Hart, Schaff- 
ner & Marx. Respondent, Wallach’s, Inc., is hereinafter referred to 
on occasion as the respondent subsidiary. 

Respondent is now, and for many years last past has been, engaged 
in the manufacture, sale, and distribution of men’s clothing. Re- 
spondent subsidiary is now, and for many years last past has been, 
engaged in the sale and distribution of the respondent’s products to 
the retail trade. Respondent and respondent subsidiary cause, and 
at all times herein mentioned have caused, respondent’s said goods, 
when sold, to be shipped from their respective places of business in 
the city of Chicago, State of Illinois, and in the city of New York, 
State of New York, to the purchasers thereof located in the various 
States of the United States other than Illinois and New York, and 
in the District of Columbia. Respondent and respondent subsidiary 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Respondent and respondent subsidiary are now, and have been, in 
substantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the sale and distribution of men’s 
wearing apparel made from silk, rayon, cotton, and other fibers, in 
commerce among and between the various States of the United 
States and in the District of Columbia. 
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Par. 2. In the course and conduct of their businesses, as mentioned 
in paragraph 1 hereof, respondent and respondent subsidiary, in 
soliciting the sale of and selling certain of respondent’s products to 
their respective customers, attach to certain garments manufactured 
by respondent and sold and distributed by it and by respondent sub- 
sidiary tags reading as follows: 


HART, SCHAFFNHER & MARX 
SILKOOL 


Cool, sheer, porous, style retaining Made of 50% natural silk. 50% man 
made silk (acetate). 


Another type of label used by respondent and by respondent subsidi- 


ary in the sale and distribution of respondent’s products bears the word 


“STLKOOL” without any qualification. In soliciting the sale of and 
selling said products, and for the purpose of inducing the purchase 


thereof, respondent and respondent subsidiary also caused, and now. 


cause, advertising matter to be inserted in newspapers and other peri- 
odicals having an interstate circulation wherein such products of re- 
spondent were, and are, described and referred to as “SILKOOL.” 
Respondent also supplied to dealers purchasing its product certain 
electrotype mats, for use in newspapers, containing advertisements of 
certain of its suits in which the word “STLKOOL” was in larger type 
and appeared much more prominently than any other word printed on 
the mat. Under this name was printed, among other things, the 
following: 

What’s the secret of this unique fabric. A blend of 50% natural silk and 
50% man made silk (Acetate). 

The foregoing statements and representations made by the respond- 
ent and respondent subsidiary, as in this paragraph set out, serve 
as representations to dealers in men’s wearing apparel and to the 
members of the purchasing public that such products, so advertised 
and offered for sale, were and are products composed wholly of silk. 
The representations hereinabove set forth were and are false and 
misleading, in that said products so represented, designated, and re- 
ferred to, are not, and were not, composed wholly of silk, the 
product of the cocoon of the silkworm, but are and were composed 
of wild silk and rayon in about equal parts. 

Par. 3. The word “silk” for many years last past has had, and 
still has, in the mind of the consuming public generally, a definite 
and specific meaning, to wit: The product of the cocoon of the silk- 
worm. Silk products for many years have held and still hold great 
public esteem and confidence for their preeminent qualities. 
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The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk in that it has the appearance and feel of silk and is by 
the purchasing and consuming public practically indistinguishable 
from silk. 

Par. 4. There are, among the competitors of respondent and of 
respondent subsidiary, as described in paragraph 1 hereof, those who 
do not misrepresent the goods manufactured and offered for sale by 
them. 

The use by respondent and respondent subsidiary of the false, de- 
ceptive, and misleading statements and representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of 
the purchasing public into the erroneous belief that such statements 
and representations are true, and that said garments were composed 
entirely of silk, and into the purchase of said respondent’s products 
as a result of such erroneous belief. By the statements and repre- 
sentations aforesaid, trade is diverted unfairly to respondent and 
respondent subsidiary from the competitors referred to in paragraph 
4 hereof. Asa result thereof, injury is being done, and has been 


done, by respondent and respondent subsidiary to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 


Par. 5. The aforesaid acts and practices of respondent and re- 


_spondent subsidiary, as herein alleged, are all to the prejudice of 


the public and of their competitors, and constitute unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 29, 1938, issued, and on 
August 30, 1938 served its complaint against respondent Hart, Schaff- 
ner & Marx and Wallach’s, Inc., corporations, charging them with the 
use of unfair methods of competition in commerce in violation of 
the provisions of section 5 of said act. The respondents filed their 
answer on September 19, 1938. Subsequently a stipulation as to the 
facts was entered into between the attorneys of record and said 
stipulation was accepted and approved by the Commission. There- 
after this proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer and the stipulation 
as to the facts and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent, Hart, Schaffner & Marx, is a cor- 
poration, organized, existing and doing business under and by vir- 
tue of the laws of the State of New York with its principal place 
of business located at 36 South Franklin Street, Chicago, Ill. Re- 
spondent, Wallach’s Inc., is a corporation, organized and doing busi- 
ness under and by virtue of the laws of the State of New York, 
with its principal place of business located at Fifth Avenue and 
Thirty-third Street, New York, N. Y. Respondent Wallach’s, Ine., 
is a wholly owned subsidiary of, and is controlled and directed by, 
respondent Hart, Schaffner & Marx. For convenience, when both 
respondents are referred to hereinafter they will be referred to as 
respondents. When respondent, Hart, Schaffner & Marx is referred 
to, it will be as respondent; when respondent Wallach’s, Inc., is re- 
ferred to, it will be as respondent subsidiary. 

Respondent is now, and for many years last past has been, engaged 
in the manufacture, sale and distribution of men’s clothing. Re- 
spondent subsidiary is now, and for many years last past has been, 
engaged in the sale and distribution of men’s clothing and furnish- 
ings, featuring in retail trade the products of respondent. Respond- 
ent and respondent subsidiary cause and at all times herein men- 
tioned have caused, respondent’s said merchandise when sold to be 
transported from their respective places of business in the city of 
Chicago, State of Illinois, and the city of New York, State of New 
York, to purchasers thereof located in the various States of the 
United States other than Illinois and New York, respectively, and 
in the District of Columbia. 

The respondents maintain, and at all times herein mentioned have 
maintained, a course of trade in said merchandise in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Respondents are now and have been in substantial competition 
with other corporations and with individuals, firms, and partnerships 
engaged in the sale and distribution of men’s wearing apparel made 
from wool, silk, rayon, and other fibers, in commerce among and be- 
tween the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their businesses as mentioned 
in paragraph 1 hereof, and in soliciting the sale of and selling cer- 
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tain garments to their respective customers, respondents attach to 
said garments manufactured by respondent and sold and distributed 
by it and by respondent subsidiary labels reading as follows: 


HART, SCHAFFNER & MARX 
SILKOOL 

Cool, sheer, porous, style retaining. Made of 50% natural silk. 50% man 
made silk (acetate). 

Another type of label used by respondent and respondent subsidiary 
in conjunction with label just referred to in the sale and distribution 
of respondent’s products bears the word “SILKOOL” without any 
qualification. In soliciting the sale of, and selling, said products, and 
for the purpose of inducing the purchase thereof, respondents also 
caused advertising matter to be inserted in newspapers and other 
periodicals having an interstate circulation wherein such products of 
respondent were described and referred to as “SILKOOL.” Respond- 
ent also supplied to dealers purchasing its product certain electrotype 
mats, for use in newspapers, containing advertisements of certain of 
its suits in which the word “SILKOOL” was in larger type and 
appeared much more prominently than any other word printed on the 


mat. Under this name as printed, among other things, the following: 


What's the secret of this unique fabric? A blend of 50% natural silk and 
50% man made silk (Acetate). 

The foregoing statements of respondents as in this paragraph set 
out served as representation to dealers in men’s wearing apparel 
and to the members of the purchasing public that such products so 
advertised and offered for sale were products composed wholly of 
silk. In fact the aforesaid products were not composed wholly of 
silk, the product of the cocoon of the silkworm, but were composed 
of wild silk and rayon of about equal parts. 

Par. 3. The word “silk” for many years last past has had, and 
still has, in the minds of the consuming public generally, a definite 
and specific meaning, to wit: the product of the cocoon of the silk- 
worm. Silk products for many years have held, and still hold, great 
public esteem and confidence for their preeminent qualities. 

The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk, in that it has the appearance and feel of silk, and is 
by the purchasing and consuming public, practically indistinguish- 
able from silk. 

The word “acetate” used by respondents as above set forth, is not 
generally understood by a substantial portion of the purchasing 
public to identify a product as rayon, or to place said purchasers 
on notice that the fabric so designated is in fact rayon and not silk. 
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Par. 4. There are among the competitors of respondents, as 
described in paragraph 1 hereof, those who do not misrepresent the 
goods manufactured and offered for sale by them. 

The use by respondents of the methods hereinabove described had 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous belief that such 
statements and representations were true, and that said garments 
were composed entirely of silk and to induce the purchase of said 
respondents’ products as the result of such erroneous beliets. The 
aforesaid statements and representations of respondents had _ the 
capacity and tendency to unfairly divert trade to respondents from 
the competitors referred to in this paragraph. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts, in which stipulation 
respondents waive all intervening procedure and further hearing as 
to said facts, and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, 'That the respondents, Hart, Schaffner & Marx, and 
Wallach’s, Inc., corporations, their respective officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of men’s clothing and other articles of merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the unqualified word “Silk” or “Silkool” or any other 
word or words of similar import or meaning, to designate or describe 
fabrics which are not composed wholly of unweighted silk, the prod- 
uct of the cocoon of the silkworm, except that in the case of a fabric 
or product composed in part of unweighted silk and in part of ma- 
terials other than unweighted silk, such words may be used as de- 
scriptive of the silk content if there is used in immediate connection 
or conjunction therewith, in letters of equal size and conspicuousness, 
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a word or words accurately describing and designating each constit- 
uent fiber or material thereof in the order of its predominance by 
weight, beginning with the largest single constituent; 

2. Advertising, offering for sale or selling men’s clothing or any 
other similar products composed in whole or in part of rayon without 
clearly disclosing the fact that such men’s clothing or similar prod- 
ucts are composed of rayon and when such clothing or similar prod- 
ucts are composed in part of rayon and in part of other fibers or 
materials, such fibers or materials, including the rayon, shall be 
named in the order of their predominance by weight, beginning with 
the largest single constituent. 

It is further ordered, That the respondents shall within 60 days 


after the service upon them of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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SCHALL CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3776. Complaint, Apr. 29, 1939—Decision, July 10, 1939 


Where a corporation engaged in manufacture and sale of candy including 
certain assortments which were so packed and assembled as to involve 
use of games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consumer thereof and which included assqrtments com- 
posed of number of small chocolate covered egg-shaped pieces of candy, 
number of larger size chocolate covered candy bars, and push card, for 
sale under a plan and in accordance with said card’s explanatory legend 
pursuant to which purchaser, pushing by chance certain numbers, received 
for his penny, in addition to one of said-egg-shaped pieces, as premium 
one of such larger candy bars, and certain other numbers entitled per- 
sons securing same, by chance, to four of such premiums, and last number 
in each of three sections into which card was divided entitled persons 
securing same to three of such premiums— 

Sold to wholesalers, jobbers, and retailers for display and resale to purchasing 
public by retail dealer purchasers thereof, in accordance with aforesaid 
or similar sales plan, such or similar assortments and thereby supplied to 
and placed in the hands of others the means of conducting lotteries in 
the sale of its products in accordance with aforesaid or similar plans, 
under which said larger bars were distributed to purchasing public wholly 
by lot or chance and involving game of chance or sale of a chance to pro- 
cure additional pieces or bars of candy without additional cost, contrary 
to an established public policy of the United States Government and in 
violation of the criminal laws, ‘and in competition with many who are © 
unwilling to adopt and use said or any method involving game of chance or _ 
sale of a chance to win something by chance, or any other method con- 
trary to public policy, and refrain therefrom; 

With result that many persons were attracted by said sales plan or method 
employed by it in the sale and distribution of its said candy and by ele- 
ment of chance involved therein and were thereby induced to buy and 
sell its said candy in preference to that of said competitors who do not 
use such or equivalent methods, and with effect, because of such game of 
chance, of unfairly diverting trade to it from its competitors aforesaid 
who do not use such or equivalent meted to the substantial injury of 
competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 


all to the injury and prejudice of the public and competitors and consti- 
tutes unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. | 
Mr. D. C. Daniel for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Schall Candy Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent, Schall Candy Co., is a corporation or- 
ganized and doing business under the laws of the State of Iowa, with 
its principal office and place of business located in the city of Clinton, 
State of Iowa. Respondent is now and for some time last past has 
been engaged in the manufacture of candy and in the sale and dis- 
tribution thereof to wholesale dealers, jobbers, and retail dealers 
located at points in the various States of the United States and in 
the District of Columbia. Respondent causes and has caused said 
products, when sold, to be transported from his principal place of 
business in the city of Clinton, Iowa, to purchasers thereof in the 
various other States of the United States and in the District of Co- 
lumbia at their respective points of location. There is now and has 
been for some time last past a course of trade by respondent in such 
candy in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business, respondent is and has been in competition 
with other corporations and with partnerships and individuals en- 
gaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers, certain assortments of candy so 
packed and assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when soid and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described for 
the purpose of showing the method used by respondent and is as 
follows: 

This assortment consists of small chocolate covered egg-shaped 
pieces of candy and medium sized chocolate covered candy bars, the 
latter to be given as premiums, together with a device commonly 
called a push card. The push card is divided into 3 sections and 
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each of said sections contains 50 partially perforated disks on the 
face of which is printed the word “Push.” Concealed within the 
said disk is a number which entitles the purchaser thereof to addi- 
tional and larger pieces of candy when said number compares with 
the numbers set out in the legend at the top of said card. The last 
disk pushed out of each section also entitles the purchaser thereof 
to additional pieces of candy. The sales are 1 cent each and those 
not securing a winning number receive 1 of the smaller pieces of 
candy. The said card bears statements or legends as follows: 


YOUR LUCKY DAY FOR 1¢. 
Everybody Wins 
All Numbers Ending in 5 receive One Premium 
No. 50, 100, 150 Receive Four Premiums 
LAST NUMBER IN BACH SECTION RECEIVES THREE PREMIUMS 
All Other Numbers Receive One Chocolate Hgg 


Sales of respondent’s candy are made in accordance with the above 
legend. The numbers aforesaid are effectively concealed until a 
purchase has been made and the disk separated or removed from 
said card. The said pieces of candy are thus distributed to the pur- 
chasing public wholly by lot or chance. 

The respondent sells and distributes and has sold and distributed 
various push cards for use in the sale and distribution of its candy 
by means of a game of chance, gift enterprise, or lottery scheme. 
Such cards are similar to the one herein described and vary only in 
detail. 

Par. 3. Retail dealers who purchase respondent’s said candies, 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan 
or method in the sale of its candies and the sale of said candies by 
and through the use thereof and by the aid of said sales plan or 
method is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in viola- 
tion of the criminal laws. 

Par. 4. The sale of candies to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure additional pieces of candy without additional 
cost or such larger pieces of candy in the manner alleged. Many 
persons, firms, and corporations who sell and distribute candy in 
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competition with respondent, as above alleged, are unwilling to adopt 
and use said methods or any method involving a game of chance or 
the sale of a chance to win something by chance or any other method 
contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of its candies and in the 
element of chance involved therein and are thereby induced to buy 
and sell respondent’s candies in preference to candies of said com- 
petitors of respondent who do not use the same or equivalent methods. 
The use of said method by respondent because of said game of chance 
has a tendency and capacity to, and does, unfairly divert trade to 
respondent from its said competitors who do not use the same or 
equivalent methods, and as a result thereof substantial injury is 
being and has been done by respondent to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 29, 1939, issued and on May 1, 
1939, served its complaint in this proceeding upon respondent Schall 
Candy Co. charging it with the use of unfair methods of competition 
and unfair and deceptive acts or practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of the respondent’s answer, the Commission by order entered 
herein granted respondent’s request for permission to withdraw said 
answer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearings as to said facts, which substi- 
tute answer was duly filed in the office of the Comteciots Thereafter 
this pr oceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the substitute answer and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
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ParacraPH 1. Respondent, Schall Candy Co., is a corporation organ- 
ized and doing business under the laws of the State of Iowa, with its 
principal office and place of business located in the city of Clinton, 
State of Iowa. Respondent is now and for some time last past has been 
engaged in the manufacture of candy and in the sale and distribution 


thereof to wholesale dealers, jobbers, and retail dealers located at points - 


in the various States of the United States and in the District of Colum- 
bia. Respondent causes and has caused said products, when sold, to be 
transported from its principal place of business in the city of Clinton, 
Towa, to purchasers thereof in the various other States of the United 
States other than the State of Iowa and in the District of Columbia 
at their respective points of location. There is now and has been for 
some time last past a course of trade by respondent in such candy in 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business, respondent is and has been in competition with other corpora- 
tions and with partnerships and individuals engaged in the sale and 
distribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers, certain assortments of candy so packed and 
assembled as to involve the use of games of chance, gift enterprises, 
or lottery schemes when sold and distributed to the consumers thereof. 
One of said assortments is hereinafter described for the purpose of 
showing the method used by respondent and is as follows: 

This assortment consists of a number of small chocolate-covered 
egg-shaped pieces of candy and a number of larger sized chocolate 
covered candy bars, the latter to be given as premiums, together with 
a device commonly called a push card. The push card is divided into 
3 sections and each of said sections contains 50 partially perforated 
disks on the face of which is printed the word “Push.” Sales are 
1 cent each and each purchaser is entitled to 1 of said small pieces of 
candy. Concealed within the said disks are numbers which entitle 
the purchasers thereof to said larger bars of candy when said numbers 
compare with the numbers set out in the legend at the top of said 
card. The last disk pushed out of each section also entitles the pur- 
chaser thereof to said larger bars of candy. The said card bears 
statements or legends as follows: 
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YOUR LUCKY DAY FOR 1¢. 
Everybody Wins 
All Numbers Ending in 5 Receive One Premium 
No. 50, 100, 150 Receive Four Premiums 
LAST NUMBER IN EACH SECTION RECEIVES THREE PREMIUMS 
All Other Numbers Receive One Chocolate Hgg 


Sales of respondent’s candy are made in accordance with the above 
legend. The numbers aforesaid are effectively concealed until pur- 
chases have been made and the said disks separated or removed from 
said card. The said larger bars of candy are thus distributed to the 
purchasing public wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed 
various push cards for use in the sale and distribution of its candy by 
means of a game of chance, gift enterprise, or lottery scheme. Such 
cards are similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candies, 
directly or indirectly, expose and sell the same to the purchasing pub- 
lic in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. The use by respondent of said sales plan or 
method in the sale of its candies and the sale of said candies by and 
through the use thereof and by the aid of said sales plan or method is 
a practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of candies to the purchasing public by the method 
and plan hereinabove found involves a game of chance or the sale 
of a chance to procure additional pieces or bars of candy without 
additional cost or such larger pieces or bars of candy in the manner 
found. Many persons, firms, and corporations who sell and distrib- 
ute candy in competition with respondent, as above found, are unwill- 
ing to adopt and use said methods or any method involving a game 
of chance or the sale of a chance to win something by chance or any 
other method contrary to public policy and such competitors refrain 
therefrom. Many persons are attracted by said sales plan or method 
employed by respondent in the sale and distribution of its candies 
and by the element of chance involved therein and are thereby in- 
duced to buy and sell respondent’s candies in preference to candies of 
said competitors of respondent who do not use the same or equivalent 
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methods. The use of said method by respondent because of said 
game of chance has a tendency and capacity to, and does, unfairly 
divert trade to respondent from its said competitors who do not use 
the same or equivalent methods, and as a result thereof substantial 
injury is being and has been done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent in which substitute answer respondent admits all the 
material allegations of fact set forth in said complaint and states that 
it waives all intervening procedure and further hearings as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It ts ordered, That the respondent, Schall Candy Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale 
and distribution of candy or any other merchandise in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Selling or distributing candy, or any other merchandise, so 
packed and assembled that sales of such candy, or other merchan-— 
dise, to the general public are to be made, or may be made, by means 
of a lottery scheme, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, others assortments 
of candy, or other merchandise, together with push or pull cards, 
punchboards, or other lottery devices, which said push or pull cards; 
punchboards, or other lottery devices, are to be used, or may be used, 
in selling or distributing such candy, or other merchandise, to the 
general public. 

3. Supplying to, or placing in the hands of, others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
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of candy, or other merchandise, or separately, which said push or 
pull cards, punchboards, or other lottery devices are to be used, or 
may be used, in selling or distributing such candy, or other merchan- 
cise, to the general public. 

4. Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


MONICA M. ROCK, INDIVIDUALLY AND AS EXECUTRIX 
OF THE ESTATE OF DR. ARTHUR A. ROCK, DECEASED, 
AS SUCCESSOR TO DR. ARTHUR A. ROCK, DOING BUSI- 
NESS IN HIS OWN NAME AND ALSO AS DR. ROCK AND 
DR. A. A. ROCK? 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2509. Complaint, Aug. 8, 1935—Decision, July 11, 1939 


Where a physician, and the widow and executrix thereof, following his demise, 
engaged in sale and distribution of tablets and ointment for use, in accordance 
with directions furnished, in treatment of goiter by those thus afflicted, and 
in sending to prospective customers replying to their advertisements form 
of questionnaire with blank spaces for answers covering length of time 
goiter had existed, and symptoms and general history of progress of disease, 
for their use in making diagnosis from answers given in such questionnaires 
without personal contact with patient, and in competition, as thus engaged, 
with others likewise engaged in selling and distributing to consumers and 
retail drug stores, for resale to consumers, medicines and preparations 
designed, intended and used for treatment of said ailment and condition; 
in advertising their said tablets and ointments in numerous periodicals and 
other publications of interstate circulation, and through circulars and other 


1 Order of June 4, 1937, substituting Monica M. Rock as respondent in proceeding in 
question, etc., follows: 

This matter coming on for consideration by the Commission upon the record to date, 
and it appearing that respondent, Dr. Arthur A. Rock, died on or about July 17, 1936; 
and that thereafter Monica M. Rock, his widow, was appointed executrix of the estate 
of said Arthur A. Rock, deceased, and is now acting as such executrix; that said Monica 
M. Rock has tendered to the Commission a stipulation, authorized by the County Court 
of Milwaukee County, Wis., in which she agrees that she, as such executrix and individu- 
ally, shall and may be substituted as respondent in this proceeding in the place of said 
respondent so deceased, and that upon such substitution being made this case may proceed 
in accordance with the rules of the Commission in the same manner as it would have 
proceeded had not said original respondent so died; and the said stipulation having been 
considered by the Commission and approved, and the Commission having only considered 
the same and being now fully advised in the premises ; 

It is ordered, That Monica M. Rock, individually and as executrix of the estate of 
Dr. Arthur A. Rock, deceased, be, and she hereby is substituted as respondent herein for 
Dr. Arthur A. Rock, the original respondent hereinabove named. 

It is further ordered, In accordance with the terms and provisions of said stipulation, 
that this case now proceed as against said substituted respondent in like manner and to 
the same effect as it would have proceeded had not said original respondent so died, and 
all testimony and proceedings heretofore taken and had herein be considered in the same 

-mantiner and given like effect as though said substituted respondent had been the respond- 
ent originally named in the complaint heretofore issued herein. 

It is further ordered, That the title of this case shall be and same hereby is amended 
to read as follows: ; 

“In the Matter of: MONICA M. ROCK, individually and as Executrix of the Estate of 
Dr. Arthur A. Rock, deceased, as successor to Dr. Arthur A. Rock, an individual, doing 
business in his own name and also under the name and style of Dr. Rock and Dr. A. A. 
Rock, respondent.”’ 
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literature distributed throughout the United States by mail to prospective 
purchasers in all the States— 

Represented that said method of treatment and preparations in question, 
taken and used as directed, constituted scientific, efficacious, safe and 
proper treatment for goiter, without regard to variety or form thereof or 
stage to which it might have progressed, and that such treatment and 
preparation would cure and drive out goiter, remove cause thereof, and 
get rid of the enlargement or swelling occurring therewith, and that treat- 
ment and preparations were a remedy or specific for condition in question 
and had therapeutic value and would correct the function of the thyroid 
gland; 

Represented that use of medicines was proper and efficacious treatment in 
all types of goiter, and that surgical operations therefor were unnecessary 
and would not remove the cause, and were generally inefficacious and 
dangerous, and that they could and had accurately correctly diagnosed cases 
of goiter from answers sent in question blanks furnished as above 
indicated, without physical examination and personal observation of cus- 
tomer, and that presence of goiter might be determined from answers thus 
submitted, and that individual in question had successfully treated goiter 
by mail and could successfully do so; and 

Represented that treatment and preparation in question were harmless 
to all customers in all cases, and constituted the only treatment and 
preparation which could be used efficaciously in treating such conditions, 
and that other treatments and preparations were old style and worthless, 
and that treatment and preparation in question were a remedy or cure 
for the various bodily ailments which occur with or are usually found 
present in cases of goiter ; 


Facts being it is impossible to diagnose case of goiter with any degree of 


accuracy from such answers or without personal observation and physical 
examination of patient by physician, layman can neither determine whether 
he actually has goiter or type thereof, of several, with which, if any, he 
may be afflicted, tablets and ointment in question were not scientific, 
efficacious, safe and proper treatment for any type of said condition and 
would not cure or drive out same, remove causes thereof, or absorb and get 
rid of enlargement or swelling occurring therewith, medication is not 
proper and efficacious treatment for all types, but surgery, in some, is only 
effective remedy, neither individual had or could diagnose cases of goiter 
from answers submitted as above set forth and furnished without physical 
examination and personal observation of patient, said tablets were not 
harmless to all, but might cause injury through reliance thereon of patients 
and consequent failure to secure medical care, surgical operations in cer- 
tain types are not dangerous and constitute, as aforesaid, only effective 
remedy, said tablets and ointment were not only treatment which could 
be used, and were not efficacious in such treatment, as contrasted with 
others which were, and were not old style and worthless, they had not 
successfully treated and could not successfully treat such ailment by mail, 
and their said tablets or ointments were not remedy or cure for the various 
bodily ailments which occur with or are usually found present in cases 
thereof ; 


With result that many persons, relying upon such false and misleading repre- 


sentations of said individuals as to efficacy of their tablets and ointments 
in treatment of goiter, purchased same, and trade was thereby diverted 
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to them from competitors engaged in sale in interstate commerce to con- 
sumers, and to retail drug stores for resale to consumers, of medicines 
and medicinal preparations designed, intended and used efficaciously in 
treatment of such condition: 

Held, That such practices, under the circumstances set forth, were to the 
prejudice of the public and competitors and constituted unfair methods 
of competition in commerce. 


Before Mr. Joseph A. Simpson, trial examiner. fre 
Mr. Allen OQ. Phelps and Mr. James I. Rooney for the Commission. 
Rosen, Francis & Cleveland, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Dr. Arthur A. Rock, 
an individual, doing business in his own name and also under the 
name and style of Dr. Rock and Dr. A. A. Rock, has been or is using 
unfair methods of competition in commerce, as. “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Dr. Arthur A. Rock, is the sole owner 
and manager of a certain business conducted by him in his own name 
and also under the name and style of Dr. Rock and Dr. A. A. Rock. 
That said respondent has owned, maintained, and operated said busi- 
ness since prior to April 1929, and has, and has had during said time, 
his office and place of business in the city of Milwaukee, State of 
Wisconsin. 

Par. 2. That said business so owned, maintained, and operated by 
respondent consists in the offering for sale, sale and distribution in 
interstate commerce of a method of treatment for use by those of the 
general public afflicted with goiter. Said method of treatment con- 
sists in the use by the customer of certain medical preparations or 
tablets and an ointment, prepared and sold by respondent, to be used 
in accordance with directions furnished by respondent, the method of 
treatment prescribed being practically the same for all cases treated, 
except for a differentiation for sex. Respondent in the course and 
conduct of the said business causes his said preparations and products 
to be transported in interstate commerce from his said place of busi- 
ness in Wisconsin to, into and through States of the United States 
other than Wisconsin to the various members of the consuming public 
in the several states to whom they are or have been sold. Respondent 
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usually sells and distributes his said products directly to the purchas- 
ing public by and through the use of the United States mails. 

Par. 3. That during the time above-mentioned other individuals, 
firms, and corporations in various States of the United States are 
and have been engaged in the sale and distribution in interstate com- 
merce of courses of treatment, medicines and preparations designed, 
intended and used for the same general purpose as respondent’s 
method of treatment, medicines and preparations, and also other med- 
icines and preparations designed, intended and used for the treat- 
ment of the various bodily ailments that accompany or produce the 
condition for which respondent’s said medicines and preparations are 
advertised as a remedy, as hereinafter shown, and such other indi- 
viduals, firms, and corporations have caused and do now cause their 
said treatments, medicines and preparations, when sold by them, to 
be transported from various States of the United States to, into 
and through States other than the State of the origin of the shipment 
thereof. That said respondent has been during the aforesaid time, 
in competition in interstate commerce in the sale and distribution 
of the said treatment and preparations with such other individuals, 
firms and corporations. That said competing products are sold di- 
rectly to the consumer and also to retail drug stores for resale to the 
consumer on prescription and otherwise, and transmitted through 
the United States mail. 

Par. 4. That respondent in advertising his said method of treat- 
ment of goiter causes advertisements to be inserted in magazines and 
other publications circulated to the purchasing public in the various 
States of the United States and also distributes form letters, question 
blanks, a copyrighted book, advertising circulars and folders by mail 
to prospective customers in various States of the United States, which 
said advertisements, copyrighted book, form letters, question blanks, 
advertising circulars and folders represent or imply: That said method 
of treatment when followed, and said preparations, tablets, and oint- 
ments when taken and used as directed’ constitute a scientific, effica- 
cious, safe, and proper treatment for goiter (except exophthalmic), 
without regard to the variety or form thereof or the stage to which 
the goiter may have progressed; that respondent’s treatment and 
preparations will cure and drive out goiter, remove the cause thereof, 
and absorb and get rid of the enlargement or swelling occurring 
therewith; that respondent’s treatment and preparations are a rem- 
edy or specific for goiter, the same have a therapeutic value and will 
correct the functioning of the thyroid gland; that the use of medi- 
cines is the proper and efficacious treatment in all types of goiter; 
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that respondent can and has accurately and correctly diagnosed cases 
of goiter from answers submitted to question blanks furnished by him 
without a physical examination and without personal observation of 
the customer; that the presence of goiter can be determined from 
answers so submitted on such question blanks; that respondent’s 
treatment and preparations are harmless to all customers in all cases; 
that surgical operations for goiter are unnecessary, do not remove the 
cause of goiter and are generally unefficacious and dangerous; that 
respondent’s treatment and preparations are the only treatment and 
preparations which can be used efficaciously in treating goiter and 
that other treatments and preparations are “old style” and worthless; 
that respondent can and has successfully treated goiter by mail; that 
respondent’s treatment and preparations are a remedy or cure for 
the various bodily ailments which occur with or are usually found 
present in cases of goiter; and other representations of lke import. 
That respondent in advertising his said treatment and preparations 
as aforesaid causes advertisements to be inserted in magazines or 
other publications of general circulation among the several States, 
an example of which is as follows: 


GOITRE NOT A DISEASE 


Milwaukee, Wis.—It has been brought to light by scientific research that 
goitre is not a disease and is not to be treated as such. Dr. A. A. Rock, Dept. 
705, Box 737, Milwaukee, Wis., a prominent goitre specialist for over 30 years 
has perfected a different method of treatment which has proven highly suc- 
cessful. He is opposed to needless operations. Dr. Rock has published a copy- 
righted book at his own expense which tells about goitre and this treatment. 
He will send this book free to anyone interested. Write him today. 

To those who answer such advertisements as the above, respondent 
sends by mail various form letters, question blanks, a copyrighted 
book, advertising circulars and folders containing many statements 
and representations as aforesaid in regard to such treatment and 
preparations, among which are the following: 


PHOTOGRAPH 


2 Women 
Yes my goitre is gone and now I am well and happy. Thousands have said 
this and so may you if you will only read and believe what I have to say. 


Treat goitre by 
Removing the Cause 
Absorbing the Enlargement 
PHOTOGRAPH 
One Woman 
In Dancing Posture 


Dances from sheer happiness because her swelling of the neck is gone! 
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PHOTOGRAPH 
(Woman Looking into Hand Mirror) 


Oh! How happy, the swelling is gone. 


PHOTOGRAPH 
(Woman’s Head with Beautiful Neck) 


A neck and throat restored to normal adds wonderfully to the appearance of 
any woman, a goitre ruins it. Be wise, get rid of your swelling and improve 
your appearance. 

PHOTOGRAPH 
(Man Admiring Woman) 

Why Susan! Your throat looks as natural and nice as when I saw you the 
first time! 

Yes, Bob, that treatment is surely wonderful; and I feel so much better and 
so happy that—that horrid swelling is gone. 


My treatment drives goitre out! 

The object is to have the combined treatment, of ointment and tablets, to 
absorb the overgrowth of tissue and to correct the functioning of the gland, 

* * * TI picked up a paper with your advertisement and used your goitre 
treatment for two of our other boys and they got well of their goitres * * * 
Mike Mattson, Independence, Wis. 

* * * you can prove what I claim by using full month’s treatment. 

In fact, my treatment is sound and so favorably known all over the country 
that I don’t have to send out any sample treatments. 

I have such success in treating goitre. 

My method of treating goitre is based upon many years of experience and 
the following principles, viz: To re-establish the natural function of the thyroid 
gland to absorb the overgrowth of tissue, to tone up the system to remove 
toxins (poisons) and to overcome any so-called “female trouble” if possible. 

It is now conceded by the medical profession in general and also recognized 
by the people that goitre can be prevented and overcome by the proper use of 
certain medicines. I have known this to be true ever since 1902 and as a result 
nearly 200,000 persons in all parts of the world have used my treatment. 

I feel very proud that I was able to introduce a treatment for goitre which 
possesses that valuable addition, Dr. Rock’s Special Treatment Tablet No. 2 
(yellow) for women—No. 3 (pink) for men, which act directly upon the re- 
productive organs and in that way indirectly upon the goitre, MAKING THE 
TREATMENT MORE EFFECTIVE AND MORE RAPID IN ACTION. 

I have treated thousands of cases, I get splendid results * * * 

That I have treated goitre for 80 consecutive years should convince any 
fair minded person that I must have something good. 

Remember, if you are a man, a woman or a child, and have a goitre, I 
have a treatment for your trouble. 

Goitre is, as a rule, a stubborn thing and it requires patience and perse- 
verance to overcome it, so when you begin treatment make up your mind to 
stick to it every day until the goitre is entirely gone. Don’t quit treatment 
too soon. Be sure that the goitre is completely gone. 

_ My treatment has been successful in some of the worst goitres that I have 
ever seen. 
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With my treatment I have relieved a goitre from the neck of my own sister, 
a woman over 50 years of age, and also of her daughter, my niece, and a 
cousin, besides friends and acquaintances too numerous to mention. 


[PHOTO- MY MESSAGE TO [PHOTO- 
GRAPH] GOITRE SUFFERERS GRAPH] 


Over a quarter of a century ago I developed a treatment for goitre which 
has been used in nearly every civilized country on earth, and by between one 
and two hundred thousand persons, young and old. That treatment was, in 
my opinion, the most successful treatment ever offered the general public, 
but: through long experience it was found that the reproductive organs play a 
very important part in any condition whereby the thyroid gland is abnormally 


affected and I found that if I directed my treatment at both the reproductive — 


organs and the goitre at the same time results were far more satisfactory and 
more rapid. To put it in plain words—I always had a good treatment for 
goitre, but I have now a treatment which is, in my opinion, far better, for I 
have added Dr. Rock’s Special Treatment Tablet No. 2 (yellow—for women), 
and Dr. Rock’s Special Treatment Tablet No. 3 (pink—for men), a combina- 
tion of wild plant extracts which act directly upon the reproductive organs 
and thus indirectly upon the goitre. 

When deciding upon a treatment for your goitre be sure that you get a 
treatment which has something which will act favorably on the reproductive 
organs, if you don’t get that—results may not be what you expect. 


with my 
NEW TREATMENT 
Results 
MORE RAPID 
MORE LASTING 
May be Expected 


Don’t waste time and money with the old style treatment for goitre. 1 
speak from an experience of over 80 years and my honest advice is make use 
of my new method of treatment, its results should please and surprise you. 

Sincerely, 
Dr. A. A. Rock, 
Milwaukee, Wis. 


* * * my treatment has brought results * * * jin removing gottres 
which I thought hopeless. 

There is an underlying cause for every goitre, by operation a part of the 
goitre is cut out but DOES THAT REMOVE THE CAUSE? That is a ques- 
tion and what is left may grow again, as thousands have found out. 

NOTE: Few days pass that I do not receive letters from persons who were 
operated and telling me the trouble has returned. 

Remember, my treatment can be taken with any other medicine, at any 
time, it will not affect the heart or stomach, nor the weakest system. It will 
not affect a nursing baby and an expectant mother should take treatment for 
her goitre for her own good and the good of her coming child. 

A pregnant woman should use goitre treatment for two very important rea- 
Sons: First, to keep the goitre from growing which it is apt to do during 
pregnancy and to remove it entirely if possible. Second, so that the coming 
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baby will have a normal thyroid gland, and not be born with a goitre (con- 
genital goitre). This is very important, expectant mothers, remember this! 

I use my medicines both locally and internally and they are of such a nature 
that they are safe to use and cause no distress in any way. 

You cannot do harm by treating a goitre properly, great good to both body 
and mind follows the successful treatment of goitre, never does any harm follow 
such treatment. 

My treatment will not impair your health. 


and others of like import, some of which are contained in testimonials 
reproduced by respondent in its said advertising literature. 

Par. 5. That, in truth and in fact, respondent’s said method of 
treatment when followed, and his preparations, tablets, and oint- 
ments when taken and used as directed, do not constitute a scientific, 
efficacious, safe, or proper treatment for goiter (except exophthal- 
mic), without regard to the variety or form thereof, or the state 
to which the goiter may have progressed; that respondent’s treatment 
and preparations will not cure and drive out goiter, will not remove 
the cause thereof, nor absorb and get rid of the enlargement or swell- 
ing occurring therewith; that respondent’s treatment and prepara- 
tions are not a remedy or specific for goiter, nor do the same have 
any therapeutic value, nor will they correct the functioning of the 
thyroid gland; the use of medicines is not the proper and efficacious 
treatment in all types of goiter, but on the contrary some types and 
cases require a surgical operation and others require no medical 
treatment whatever; respondent has not and cannot accurately and 
correctly diagnose cases of goiter from answers submitted by cus- 
tomers to question blanks furnished by him, without a physical 
examination and without observation of the customer; the presence 
of goiter cannot be determined from answers submitted on such 
question blanks; respondent’s treatment and preparations are not 
harmless to all customers in all cases, but on the contrary when used 
by purchasers thereof in accordance with directions furnished by 
the respondent they may and often do permanently or temporarily 
injure such purchasers either as a result of the effects of the prop- 
erties in said medicines and preparations furnished by the respond- 
ent, or because of consequent postponement of a proper treatment 
for goiter; surgical operations for goiter are often necessary and do 
remove the cause of goiter and are generally efficacious and may be 
safely undergone; respondent’s treatment and preparations are not 
the only treatment and preparations which can be used efficaciously 
in treating goiter, and other treatments and preparations are not 
“old style” and worthless; respondent cannot and has not successfully 
treated goiter by mail; respondent’s treatment and preparations are 
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not a remedy or cure for the various bodily ailments which occur 
with or are usually found present in cases of goiter. 

That all the statements, representations, and implications set forth 
in paragraph 4 above are either wholly unfounded in fact or are 
greatly exaggerated or wholly inaccurate. 

Par. 6. That the representations of respondent, as aforesaid, have 
had and do have the tendency and capacity to confuse, mislead and 
deceive members of the public into the belief that respondent’s said 
method of treatment, medicines and preparations are a cure, remedy, 
or a scientific, efficacious and proper treatment for goiter (except 
exophthalmic) regardless of the cause thereof, the variety or form 
which the same may assume or the stage to which it has progressed; 
that respondent’s method of treatment, medicines and preparations 
will cure and drive out goiter, remove the cause thereof, and absorb 
and get rid of the enlargement or swelling occurring therewith; that 
respondent’s treatment and preparations are a remedy or specific for 
goiter and will correct the functioning of the thyroid gland; that 
respondent can and has accurately and correctly determined the pres- 
ence of goiter and diagnosed cases thereof by mail; that said treatment 
when followed and preparations when used are harmless and are the 
only treatment and preparations which can be used efficaciously in 
treating goiter; that respondent’s treatment and preparations are a 
remedy or cure for the various bodily ailments which occur with or are 
usually found present in cases of goiter; when, in truth and in fact, 
such are not the facts, or only to a limited extent. That such repre- 
sentations of respondent have had and do have the tendency and 
capacity to induce members of the public to buy and use said method 
of treatment and preparations because of the erroneous beliefs en- 
gendered, as above set forth, and to divert trade to respondent from 
competitors engaged in the sale in interstate commerce of treatments 
and preparations of the same or similar kind and of those adapted and 
used for the treatment of goiter and the various ailments and condi- 
tions that accompany and induce the same. 

Par. 7. The above acts and things done by the respondent are all to 
the injury and prejudice of the public and the competitors of respond- 
ent in interstate commerce within the intent and meaning of Section 5 
of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, FinprNes as To THE Facts, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 8th day of August, A. D. 193: 
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issued and thereafter served its complaint in this proceeding upon 
the respondent Dr. Arthur A. Rock, an individual doing business 
under his own name and also under the name and style, “Dr. Rock” 
and “Dr. A. A. Rock,” charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuing of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the alle- 
gations of the complaint were introduced by Allen C. Phelps, at- 
torney for the Commission, and in opposition thereto by John A. 
Rosen, attorney for the respondent, before Joseph A. Simpson, an 
examiner of the Commission theretofore appointed by it; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Said respondent departed this life on the 
17th day of July, A. D., 1936, and his widow, Monica M. Rock, being 
the sole beneficiary under his will and the executrix thereof, was sub- 
stituted as respondent, by order of the Commission dated June 4, A. 
D., 1937. Thereafter, the proceedings regularly came on for final 
hearing before the Commission on the complaint of the Commission, 


the answer thereto, the testimony and other evidence, and briefs in 
support of the complaint and in opposition thereto; and the Com- 
mission, having duly considered the matter and being now fully ad- 


vised in the premises, finds that this proceeding is in the interest of 


the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


4 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Dr. Arthur A. Rock was an individual 
who was doing business in his own name and also under the name and 
style “Dr. Rock” and “Dr. A. A. Rock.” His principal place of busi- 
ness was located at 5409 Vliet Street, Milwaukee, Wis. 

Par. 2. Respondent Dr. Arthur A. Rock departed this life on the 
17th day of July, A. D., 1936. Monica M. Rock, widow of said re- 
spondent and sole beneficiary under his last will and testament, was, 
on the 24th day of July, A. D., 1936, duly appointed executrix of the 
estate of said respondent. On the 15th day of August, 1936, the 
County Court of Milwaukee County, Wis., authorized and empowered 
the said Monica M. Rock to conduct the business of her late husband, 
Dr. Arthur A. Rock, and said Court, on the 14th day of November, 
A. D., 1936, authorized and empowered said Monica M. Rock to sub- 
stitute herself in the place and stead of her deceased husband, Dr. 
Arthur A. Rock, as respondent in this proceeding. On June 4, 1937, 
the Commission, acting upon motion of said Monica M. Rock, sub- 
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stituted the said Monica M. Rock as respondent in this proceeding, in 
the place of respondent Dr. Arthur A. Rock. 

Respondent Monica M. Rock stipulated that, as executrix of the 
will of her late husband, respondent Dr. Arthur A. Rock, she would 
conduct the hereinafter described business formerly conducted by her 
deceased husband, respondent herein, during the period of her 
executrixship, and thereafter in her individual capacity, in the same 
manner and by the same methods as were formerly used by respond- 
ent Dr. Arthur A. Rock. 

Par. 3. Respondent Dr. Arthur A Rock was a physician duly 
licensed to practice medicine in the State of Wisconsin, and from 


1906 to the date of his death was engaged in the sale and distribution 


of tablets and an ointment to be used in accordance with directions 
furnished by said respondent in the treatment of goiter by persons 
thus afflicted. Said respondent, in the course and conduct of his said 
business, caused the said tablets and ointment to be transported from 
his principal place of business, in the State of Wisconsin, to pur- 
chasers thereof located in all the States of the United States. 

Par. 4. Respondents have been, and respondent Monica M. Rock 
now is, in competition in interstate commerce, in the sale and distri- 
bution of said tablets and ointment, with individuals, firms, and 
corporations engaged in the business of selling in interstate com- 
merce, to consumers and to retail drug stores for resale to consumers, 
medicines and preparations designed, intended and used for the treat- 
ment of goiter. 

Par. 5. Respondents have advertised their said tablets and oint- 
ment in numerous magazines and other publications having interstate 
circulation, and also by means of circulars and other literature dis- 
tributed through the United States mails to prospective purchasers 
in all the States of the United States. Respondents have also sent to 
prospective customers who answer their advertisements a form of 
questionnaire with blank spaces for answers, covering the length of 
time the goiter has existed, the symptoms and a general history of 
the condition and progress of the disease, and from the answers 
given in such questionnaires the respondents make diagnosis without 
having had personal contact with the patient. 

Par. 6. Among the representations made by the respondents in 
their advertising matter are the following: 

1. That said method of treatment, when followed, and said 
preparations, tablets and ointments, when taken and used as directed, 
constitute a scientific, efficacious, safe, and proper treatment for 
goiter (except exophthalmic), without regard to the variety or form 
thereof, or the stage to which the goiter may have progressed. 
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2. That respondent’s treatment and preparations will cure and 
drive out goiter, remove the cause thereof and absorb and get rid 
of the enlargement or swelling occurring therewith. 

3. That respondent’s treatment and preparations are a remedy or 
specific for goiter, that same have a therapeutic value and will cor- 
rect the functioning of the thyroid gland. 

4. That the use ae medicines is the proper and efficacious treat- 
ment in all types of goiter. 

®. Lhat Poponiea can diagnose, and has accurately and cor- 
rectly diagnosed cases of goiter from answers submitted in question 
blanks furnished by him, without a physical examinapion and with- 
out personal observation of the customer. 

6. That the presence of goiter can be determined from answers so 
submitted on such question blanks. 

7. That respondent’s treatment and preparations are harmless to 
all customers in all cases, 

8. That surgical operations for goiter are unnecessary, do not 
remove the cause of goiter, and are generally ineflicacious and 
dangerous. 

9. That respondent’s treatments and preparations are the only 
treatment and preparations which can be used efficaciously in treat- 
ing goiter, and that other treatments and preparations are “old 
style” and worthless. 

10. That respondent can successfully treat and has successfully 
treated goiter by mail. 

11. That respondent’s treatments and preparations are a remedy 
or cure for the various bodily ailments which occur with or are 
usually found present in cases of goiter. 

Par. 7. It is impossible to diagnose a case of goiter with any 
degree of accuracy from the answers to the above-mentioned ques- 
tionnaire, or without personal observation and physical examina- 
tion of the patient by a physician. There are several types of goiter 
and a layman can neither determine whether he actually has a goiter, 
or the type of goiter, if any, with which he may be afflicted. 

Par. 8. All of the representations made by respondents, as set forth 
in paragraph 6 hereof, are false and misleading, in that: 

1. The tablets and ointment sold by respondents are not a scientific, 
efficacious, safe and proper treatment for any type of goiter. 

2. Respondents’ tablets and ointment will not cure or drive out 
goiter, remove the cause thereof, or absorb and get rid of the enlarge- 
ment or swelling occurring therewith. 
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3. Respondents’ tablets and ointment are not a remedy or specific 
for goiter, have no therapeutic value, and will not correct the func- 
tioning of the thyroid gland. 

4. Medication is not a proper and efficacious treatment for all types 
of goiter; in some types of goiter surgery is the only effective remedy. 

5. Respondents have not diagnosed, and cannot accurately and 
correctly diagnose, cases of goiter from answers submitted on the 
question blanks furnished by them, without a physical examination 
and personal observation of the patient. 

6. The presence of a goiter cannot be determined from answers 
entered in said questionnaires. 

7. Respondents’ tablets and ointments are not harmless to all cus- 
tomers, and injury may be caused to patients because of their reli- 
ance on said preparations, and consequent failure to secure proper 
medical care. 

8. In certain types of goiter surgical operations are necessary, not 
dangerous, and constitute the only effective remedy. 

9. Respondents’ tablets and ointment are not the only treatment 
which can be used for goiter, nor can they be efficaciously used in 
the treatment of goiter; there are a number of other preparations 
which are efficacious in such treatment, and which are not “old style” 
and worthless. 

10. Respondents have not successfully treated, and cannot success- 
fully treat goiter by mail. 

11. Respondents’ tablets and ointment are not a remedy or cure 
for the various bodily ailments which occur with, or are usually 
found present in, cases of goiter. 

Par. 9, Many persons, relying upon the false and misleading repre- 
sentations of the respondents as to the efficacy of their tablets and 
ointment in the treatment of goiter, purchase said preparations of 
the respondents, and, as a result, trade has been diverted to the re- 
spondents from individuals, firms, and corporations engaged in the 
business of selling in interstate commerce to consumers, and to retail 
drug stores for resale to consumers, medicines and medical prepara- 
tions designed, intended and used efficaciously in the treatment of 
goiter. 


CONCLUSION 


The practices of the respondents, as set forth in the foregoing find- 
ings as to the facts, are to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce in violation of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Joseph A. Simp- 
son, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by Allen C. Phelps, 
counsel for the Commission, and by John A. Rosen, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Monica M. Rock, individually 
and as executrix of the estate of Dr. Arthur A. Rock, deceased, her 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of her medicinal preparations or treatment in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from representing: 

1. that respondent’s method of treatment, when followed, and 
respondent’s preparations, when taken and used as directed, consti- 
tute a scientific, efficacious, safe and proper treatment for goiter, with- 
out regard to the variety or form thereof or the stage to which the 
goiter may have progressed. 

2. that said treatment and preparations will cure and drive out 
goiter, remove the cause thereof and absorb and get rid of the en- 
largement or swelling occurring therewith. 

3. that said treatment and preparations are a remedy or specific 
for goiter, that same have a therapeutic value and will correct the 
functioning of the thyroid gland. 

4. that the use of medicines is the proper and efficacious treatment 
in all types of goiter. 

5. that respondent can diagnose and has accurately and correctly 
diagnosed cases of goiter from answers submitted in question blanks 
furnished by her, without a physical examination and without per- 


~ sonal observation of the customer. 


6. that the presence of goiter may be determined from answers so 
submitted on such question blanks. 

7. that respondent’s treatment and preparations are harmless to 
all customers in all cases. 

8. that surgical operations for goiter are unnecessary, do not re- 
move the cause of goiter and are generally inefficacious and dangerous. 
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9. that respondent’s treatment and preparations are the only treat- 
ment and preparations which can be used efficaciously in treating 
goiter and that other treatments and preparations are “old style” and 
worthless. 

10. that respondent can successfully treat and has successfully 
treated goiter by mail. 

11. that respondent’s treatment and preparations are a remedy or 
cure for the various bodily ailments which occur with or are usually 
found present in cases of goiter. 

It. is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 
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In THE MATTER OF 


AMERICAN MEMORIAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3369. Complaint, Mar. 31, 1988—Decision, July 11, 1939 


Where a corporation engaged in sale and distribution of marble and granite 


wa 


(a 


(d) 


(c) 


monuments, tombstones, and footstones, to members of purchasing public in 
various States and in District of Columbia, in substantial competition with 
others engaged in sale and distribution of such, and similar, products 
designed, intended, and used for same or similar purposes, including many 
who do not in any manner misrepresent their business status or the life 
and duration of their respective granite and marble tombstones, monuments, 
and like products; in its advertisements in magazines and newspapers 
circulating among the various States, and in catalogs, pamphlets, bulletins, 
and other literature which it disseminated to members of purchasing public 
in various States and in District of Columbia— 

Represented, directed and by implication, that its marble monuments were 
everlasting, and that tombstone selling for certain price was a 400-pound 
stone, facts being its said products were not everlasting and it offered and 
sold many stones which it represented as weighing said amount which, in 
truth and in fact, weighed substantially less; 

Represented that it had executed a bond which was available to purchas- 
ers as a guarantee of the quality of its products, and that such guarantee 
insured full satisfaction on the part of the purchaser and conformed to 
the rules and regulations of the United States postal laws, facts being it 
had not posted any such bond nor obtained any approval from Government 
or Post Office Department for any guarantee made incident to sale of its 
product, nor posted any bond with Government or anyone else which 
insured satisfaction on part of its customers or conformity by it with rules 
and regulations of the postal laws; and 

Represented that it was the manufacturer of both its marble and granite 
tombstones and that all profits of middlemen or commission firms were 
eliminated by reason of purchase of granite or marble monuments from it, 
facts being it did not manufacture monuments sold and distributed by it, 
but was merely jobber thereof, profits of middlemen and commission firms 
were not eliminated by reason of purchase of granite monuments from it, 
and it was not a manufacturer, for dealing directly with which vhere is 
preference on part of a substantial number of members of purchasing 
public as securing more advantageous prices and other benefits ; 


With effect of misleading and deceiving substantial number of members of such 


public into erroneous belief that said false and misleading statements and 
representations were true, and into purchase of its products because of 
such belief, and with result as direct consequence thereof, that trade in 
commerce, aS aforesaid, was diverted unfairly to it from its competitors 
engaged in sale and distribution of similar products and who do not falsely 
represent the same or their business status: 
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Held, That such acts and practices as above set forth were all to the prejudice 
and injury of the public and competitors and constituted unfair methods 
of competition in commerce. 


Before Ur. Edward E. Reardon, trial examiner. =< 
Mr. John Darsey and Mr. Carrel F. Rhodes for the Commission. 
Douglas, Andrews & Cole, of Atlanta, Ga., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission act, 
and.by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that American Memorial 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof woud be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrarn 1. The respondent, American Memorial Co., is a corpo- 
ration organized and existing under the laws of the State of Georgia, 
having an office and principal place of business at 2135 Piedmont Road, 
Atlanta, Ga. It is now, and for several years last past has been, en- 
gaged in the business of manufacturing and selling marble and granite 
monuments. To a substantial extent, sales of said products have been 
made by respondent to corporations, partnerships, firms, and indi- 
viduals located in States other than the State of Georgia, pursuant to 
which sales, and as a part thereof, shipments are, and have been, made 
by the respondent from the State of Georgia through and into other 
States of the United States to such purchasers. 

Par. 2. There are other corporations, partnerships, firms, and indi- 
viduals engaged in the sale of similar products, or products to be used 
for the same and similar purposes, who cause their said products, 
when sold, to be transported from their respective places of business 
to purchasers thereof located in the various other States of the United - 
States, and with such corporations, partnerships, firms, and individ- 
uals, the respondent is, and has been at all times herein named, in 
competition in commerce as herein described. 

Par. 3. In connection with the promotion of sale, and sale of the 
said products in interstate commerce as aforesaid, and as an induce- 
ment for the purchase thereof, the respondent causes many false and 
misleading statements and representations respecting the quality and 
weight of its said products, and the guarantees issued and executed 
incident to the sales thereof to be inserted in newspapers, periodicals, 
and circulars which are distributed in the various States of the United 
States. The following statements and representations are typical, 
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but not all inclusive, of those made by the respondent to the foregoing 
effect and meaning: 
This monument is built of genuine, natural quarried marble guaranteed by us 


to be everlasting ; 
400-Ib. tombstone, $17.95, genuine marble and granite footstone free, lettering 


free; 
Our bond of guarantee protects you in quality and safe delivery to 


destination ; 
One of the strongest guarantees ever given on monuments ; 
Buy the direct way and save the difference ; 
Buy direct from our factory with no middleman or commission firm 


involved ; 
This guarantee is given to you to conform to the rules and regulations of 


the United States mail laws, which in effect say, “you must be fully satisfied 
or your money back” on anything ordered by mail. 

Par. 4. Through the foregoing statements and representations, 
and through other similar statements not herein set-out in full, the 
respondent has represented that its marble monuments are ever- 
lasting; that its tombstone selling for $17.95 is a 400-pound stone; 
that a genuine granite footstone 1s furnished free in connection with 
the $17.95 tombstone; that respondent has executed a bond which 
is available to purchasers as a guarantee of the quality of respond- 
ent’s products; that respondent’s guarantee imsures full satisfaction 
on the part of the purchaser and conforms to the rules and regula- 
tions of the United States postal laws; that respondent is the man- 
ufacturer of both its marble and granite tombstones; and that all 
profits of a middleman or commission firm are eliminated by pur- 
chasing granite or marble monuments from the respondent. 

The foregoing statements and representations made by the respond- 
ent in connection with the promotion of sale and sale of its said 
products are false and misleading. The said monuments made from 
marble are not everlasting. The tombstone selling for $17.95 is not 
a 400-pound stone and does not weigh within a hundred pounds or 
more of the amount represented, and no granite footstone is fur- 
nished free in connection with the purchase of the $17.95 tombstone. 
The respondent has not posted any bond which insures and guar- 


-antees to its customers the quality of its products. The guarantee 


issued by the respondent does not insure satisfaction on the part of 
purchasers and does not insure conformity to the rules and regula- 
tions of the postal laws of the United States Government. Respond- 
ent is not the manufacturer of the granite monuments which it sells, 
but on the contrary, is merely a jobber thereof. 

Par. 5. There is on the part of the general purchasing public a 
preference for dealing direct with the manufacturer of the product 
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being purchased rather than with any middleman or broker, said 
members of the purchasing public believing that in so doing they 
secure superior quality, more advantageous prices and other benefits. 

Par. 6. Respondent’s false and misleading representations of and 
concerning its said products and its status, as hereinabove set forth, 
have the capacity and tendency to, and do, mislead and deceive 
purchasers and prospective purchasers of said products into the 
erroneous belief that such representations are true, and have caused 
a substantial portion of such purchasers, because of such erroneous 
belief, to purchase respondent’s products, thereby unfairly diverting 
trade in said commerce to the respondent from competitors who: 
truthfully represent their products. As a result thereof, injury is 
now, and has been, done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, FInvrn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 31st day of March 1938, issued 
and thereafter served its complaint in this proceeding upon said 
respondent, American Memorial Co., charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
John Darsey, attorney for the Commission, and in opposition to the 
allegations of the complaint by Hamilton Douglas, attorney for the 
respondent, before Edward E. Reardon, an examiner of the Com- 
mission theretofore duly designated by it. Stipulations as to cer- 
tain facts were made a part of the record herein by agreement of 
counsel of record. Said testimony, stipulations, and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony, 
stipulations, and other evidence, and briefs in support of the com- 
plaint and in opposition thereto, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
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finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarPH 1. The respondent, American Memorial Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Georgia, and having its principal office 
and place of business located at 2135 Piedmont Road, Atlanta, Ga. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of selling and distributing marble 
and granite monuments, tombstones, and footstones. Respondent sells 
its said monuments, tombstones, and footstones to members of the 
purchasing public located in the various States of the United States 
and in the District of Columbia, and causes said products when sold 
by it to be transported from its aforesaid place of business in Georgia 
to purchasers thereof at their respective points of location in the vari- 
ous States of the United States other than Georgia, and in the Dis- 
trict of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent is, and has been during all the times mentioned 
herein, engaged in substantial competition in commerce among and 
between the various States of the United States and in the District 
of Columbia, with other corporations and with firms and partnerships 
and individuals selling and distributing marble and granite tomb- 
stones, monuments, and like products designed, intended, and used 
for the same or similar purposes. Among such competitors in said 
commerce are many who do not in any manner misrepresent their 
business status or the life and duration of their respective granite 
and marble tombstones, monuments, and like products. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said products, the respond- 
ent has caused false and misleading representations with respect to 


its business status, the life and duration of its tombstones, monu- 


ments, and footstones, and the guarantees executed incident to the 
sale thereof, to be inserted in magazines and newspapers having a 
circulation among and between the various States of the United 
States, and in catalogs, pamphlets, bulletins, and other literature dis- 
seminated by respondent to the members of the purchasing public 
located in the various States of the United States and in the District 
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of Columbia. Among and typical of such representations so used 
and disseminated as aforesaid are the following: 

This monument is built of genuine natural quarried marble guaranteed by us 
to be everlasting. 

400-Ib. tombstone—$17.95—Genuine marble and granite foot-stone free—tlet- 
tering free. 

Our bond of guarantee protects you in quality and safe delivery to destination. 

One of the strongest guarantees ever given on monuments. 

This guarantee is given to you to conform to the rules and regulations of 
the United States mail laws which in effect say “you must be fully satisfied or 
your money back” on anything ordered by mail. 

Buy direct from our factory with no middle man or commission firm involved. 

Par. 5. Through the use of the aforesaid statements and representa- 
tions and others of similar import or meaning not herein set out, the 
respondent has represented directly and by implication that its marble 
monuments are everlasting; that its tombstone selling for $17.95 is a 
400-pound stone; that respondent has executed a bond which is avail- 
able to purchasers as a guarantee of the quality of respondent’s prod- 
ucts; that respondent’s guarantee insures full satisfaction on the part 
of the purchaser and conforms to the rules and regulations of the 
United States postal laws; that respondent is the manufacturer of both 
its marble and granite tombstones; and that all profits of middlemen 
or commission firms are eliminated by reason of the purchase of granite 
or marble monuments from the respondent. 

Par. 6. The said statements and representations by the respondent, 
used and disseminated in the manner aforesaid, are false, misleading, 
and deceptive. In truth and in fact the tombstones, monuments, and 
footstones offered for sale and sold by respondent are not everlasting. 
The respondent has offered for sale and sold many stones which it rep- 
resented to weigh 400 pounds, which stones in truth and in fact 
weighed substantially less than 400 pounds. The respondent has not 
posted a bond which insures and guarantees to its customers the qual- 
ity of its products, and has not obtained any approval from the United 
States Government or the Post Office Department thereof for any 
guarantee made incident to the sale of its said products; nor has the 
respondent posted any bond with the United States Government or 
with anyone else which insures satisfaction on the part of its cus- 
tomers, or which insures conformity by the respondent with the rules 
and regulations of the postal laws of the United States Government. 
Respondent does not manufacture the granite monuments which it sells 
and distributes, but is merely a jobber thereof. The profits of middle- 
men and commission firms are not eliminated by reason of the purchase 
of granite monuments from respondent. 
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Par. 7. There is now, and has been during all the times mentioned 
herein, a preference on the part of a substantial number of members of 
the purchasing public for dealing directly with the manufacturer of a 
product rather than with a middleman or jobber because of the belief 
that in dealing with the manufacturer they secure more advantageous 
prices and other benefits. 

Par. 8. The use by the respondent of the aforesaid false and mislead- 
ing statements and representations has the capacity and tendency to, 
and does, mislead and deceive a substantial number of members of the 
purchasing public into the erroneous and mistaken belief that said false 
and misleading statements and representations are true and into the 
purchase of respondent’s products because of said erroneous and mis- 
taken belief. As a direct result thereof, trade in commerce among and 
between the various States of the United States and in the District of 
Columbia has been diverted unfairly to the respondent from its com- 
petitors engaged in the sale of and distribution of similar products and 
who do not falsely represent their respective products or their business 
status. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Edward E. Reardon, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, American Memorial Co., its offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of granite or marble monuments, tombstones, or foot- 
stones in commerce between and among the various States of the 
United States and in the District of Columbia, do forthwith cease and 
desist from: 

1. Representing by the use of the words “everlasting” or “eternal,” 
or any other word of similar import or meaning, or in any other man- 
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ner, that respondent’s monuments, tombstones, or footstones are 
everlasting. 

2. Representing that respondent’s monuments or tombstones weigh 
400 pounds or any other specified weight or weights unless and until 
such is the fact. 

3. Representing that the respondent has posted a bond guaranteeing 
the quality of its products, or has posted a bond which insures con- 
formity by the respondent with the laws of the United States Govern- 
ment or with the rules and regulations of any agency thereof, or has 
posted any other bond, unless and until such is the fact. 

4, Representing, by means of pictorial or other representations of a 
factory or manufacturing plant, or in any other manner, that respond- 
ent makes or manufactures its granite monuments or tombstones unless 
and until it owns and operates or directly and absolutely controls the 
factory or plant wherein such monuments or tombstones are made or 
manufactured by it. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has 
complied with this order, 
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In tHE Marrer or 


MAX BERGMAN, TRADING AS INTERSTATE PREMIUM 
NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3577. Complaint, Sept. 8, 19388—Decision, July 11, 1989 


Where an individual engaged in sale and distribution of dresser sets, watches, 
bedspreads, cameras, silverware, and numerous other articles of mer- 
chandise to purchasers in the various States and in the District of 
Columbia— 

Sold and distributed said articles by means of a game of chance, gift enter- 
prise or lottery scheme under which he distributed to representatives 
and prospective representatives certain advertising literature including a 
sales circular listing number of items of merchandise and prices thereof, 
and including pull card for use in distribution and sale of products in 
question under plan in accordance with which item of merchandise se- 
cured and price paid therefor and value or apparent value secured were 
determined by chance, in accordance with item and price disclosed by 
separation of particular tab selected from said card, and person operating 
ecard was compensatel, after sale of all tabs or chances and remission of 
amounts, by premium; and 

Supplied thereby and placed in the hands of others means of conducting lot- 
teries in the sale of his merchandise in accordance with aforesaid or sim- 
jlar plans varying therefrom in detail only and under which members of 
purchasing public were induced by apparent greater value and regular 
prices of some of said articles as compared to price prospective purchaser 
would be required to pay in eyent he secured one, to purchase tabs or 
chances in hope of receiving article of merchandise of far greater value 
than designated price to be paid therefor, and under which fact as to 
whether purchaser of said tabs received article of apparent greater value 
and higher regular price than that designated on such tab and which of 
said articles purchaser was to receive and amount to be paid therefor 
were determined wholly by lot or chance, and involving game of chance or 
sale of a chance to procure an article of merchandise at price much less 
than apparent normal price thereof, contrary to an established public policy 
of the United States Government and in violation of criminal laws and in 
competition with many who are unwilling to adopt and use said or any 
method involving game of chance or sale of a chance to win something by 
a chance or any method contrary to public policy and refrain therefrom ; 

With result that many persons were attracted by his said method and by ele- 
ment of chance involved in sale of such merchandise as above described 
and were thereby induced to buy and sell such merchandise in preference 
to that offered and sold by competitors aforesaid who do not use such or 
equivalent method and with effect, by reason of the use of said method 
and because of said game of chance, of unfairly diverting trade and 
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custom to him from his competitors aforesaid who do not use such or 
equivalent method, to the substantial injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constitute unfair methods of competition. 


Before Mr. Randolph Preston and Mr. Miles J. Furnas, trial 


examiners. 
Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Max Bergman, 
individually and trading as Interstate Premium Novelty Co., herein- 
after referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapn 1. Respondent Max Bergman is an individual trading 
under the name of Interstate Premium Novelty Co. Respondent’s 
principal office and place of business was for some time located at 
689 Broadway, Brooklyn, N. Y. Since respondent discontinued the 
operation of his business at the address set out hereinabove, he has 
conducted his business from 700 Glenmore Avenue, Brooklyn, N. Y. 
Respondent is now and for some time last past has been engaged in 
the sale and distribution of dresser sets, watches, bedspreads, quilts, 
cameras, dolls, kitchenware, silverware, razors, razor blades, foun- 
tain pen and pencil sets, jewelry, cigarette lighters, cosmetics, pocket 
knives, mirrors, men’s and women’s clothing, and other articles of 
merchandise, in commerce between and among the various States of 
the United States and in the District of Columbia. Respondent 
causes and has caused said products when sold to be shipped or trans- 
ported from his places of business aforesaid to purchasers thereof in 
the various States of the United States and in the District of Colum- 
bia, at their respective points of location. There is now and has 
been for some time last past a course of trade by said respondent in 
such merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, said articles of merchandise by means of a game of 
chance, gift enterprise, or lottery scheme. The respondent distributes 
or causes to be distributed to representatives and prospective repre- 
sentatives certain advertising literature, including a sales circular. 
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Respondent’s merchandise is distributed to the purchasing public in 
the following manner : 

A portion of said sales circular consists of a list on which there 
are designated a number of items of merchandise and the prices 
thereof. Adjacent to the list is printed and set out a device com- 
monly called a pull card. Said pull card consists of a number of 
tabs, under each of which is concealed the name of an article of 
merchandise and the price thereof. The name of the article of mer- 
chandise and the price thereof are so concealed that purchasers or 
prospective purchasers of the tabs or chances are unable to ascertain 
which article of merchandise they are to receive or the price which 
they are to pay until after the tab is separated from the card. When 
a purchaser has detached a tab and learned what article of merchan- 


_dise he is to receive and the price thereof, his name is written on 


the list opposite the named article of merchandise. Some of said 
articles of merchandise have purported and represented retail values 
and regular prices greater than the prices designated for them, but 
are distributed to the consumer for the price designated on the 
tab which he pulls. The apparent greater values and regular prices 
of some of said articles of merchandise, as compared to the price the 
prospective purchaser will be required to pay in the event he secures 
one of said articles, induces members of the purchasing public to 
purchase the tabs or chances in the hope that they will receive articles 
of merchandise of far greater value than the designated prices to be 
paid for same. The facts as to whether a purchaser of one of said 
pull card tabs receives an article which has apparent greater value 
and higher regular price than the price designated for same on such 
tab, which of said articles of merchandise a purchaser is to receive, 
and the amount of money which a purchaser is required to pay, are 
determined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
ealled for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise 
designated on said card, together with a premium for the repre- 


‘sentative as compensation for operating the pull card and selling the 


said merchandise. Said operator delivers the merchandise to the 
purchasers of tabs from said pull card in accordance with the list 
filled out when the tabs were detached from the pull card. 
Respondent sells and distributes and has sold and distributed 
various assortments of said merchandise and furnishes and has fur- 
nished various pull cards for use in the sale and distribution of such 
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merchandise by means of a game of chance, gift enterprise, or lot- 
tery scheme. Such plan or method varies in detail but the above- 
described plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supphes to and places in 
the hands of others the means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plan hereinabove set 
forth. The use by respondent of said method in the sale of his mer- 
chandise and the sale of such merchandise by and through the use 
thereof and by the aid of said method is a practice of the sort which is 
contrary to an established public policy of the Government of the 
United States and in violation of criminal laws. 


Par. 4. The sale of merchandise to the purchasing public in the 3 


manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
apparent normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method, or any method involving a game of chance or the sale of a 
chance to win something by chance, or any method which is contrary 
to public policy, and such competitors refrain therefrom. Many per- 
sons are attracted by respondent’s said method and by the element of 
chance involved in the sale of such merchandise in the manner above 
described, and are thereby induced to buy and sell respondent’s mer- 
chandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva- 
jent method. The use of said method by respondent, because of said 
game of chance, has the capacity and tendency to, and does, unfairly 
divert trade and custom to respondent from his said competitors who 
do not use the same or an equivalent method and, as a result thereof, 
substantial injury is being and has been done by respondent to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND Orprer 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 8, 1938 issued and 


EEE 


tomerees 
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thereafter served its complaint in this proceeding upon respondent 
Max Bergman, individually and trading as Interstate Premium 
Novelty Co., charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of the said act. 
On the 20th day of June 1939, the respondent filed an answer in 
which answer he admitted all the material allegations of fact set 
forth in the complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and answer thereto, and the Commission having duly consid- 
ered the matter and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Max Bergman is an individual trading 
under the name of Interstate Premium Novelty Co. Respondent’s 
principal office and place of business was for some time located at 
689 Broadway, Brooklyn, N. Y. Since respondent discontinued the 
operation of his business at the address set out hereinabove, he has 
conducted his business from 700 Glenmore Avenue, Brooklyn, N. Y. 
Respondent is now and for some time last past has been engaged in 
the sale and distribution of dresser sets, watches, bedspreads, quilts, 
cameras, dolls, kitchenware, silverware, razors, razor blades, fountain 
pen and pencil sets, jewelry, cigarette lighters, cosmetics, pocket 
knives, mirrors, men’s and women’s clothing, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. Respondent 
causes and has caused said products when sold to be shipped or trans- 
ported from his places of business aforesaid to purchasers thereof 
in the various States of the United States and in the District of 
Columbia, at their respective points of location. There is now and 
has been for some time last past a course of trade by said respondent 
in such merchandise in commerce between and among the various 


’ States of the United States and in the District of Columbia, 


Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, said articles of merchandise by means of a game 
of chance, gift enterprise or lottery scheme. The respondent. dis- 
tributes or causes to be distributed to representatives and prospective 
representatives certain advertising literature, including a sales cir- 


cular. Respondent’s merchandise is distributed to the purchasing 


public in the following manner: 
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A portion of said sales circular consists of a list on which there 
‘are designated a number of items of merchandise and the prices 

thereof. Adjacent to the list is printed and set out a device com- 
monly called a pull card. Said pull card consists of a number of 
tabs, under each of which is concealed the name of an article of 
merchandise and the price thereof. The name of the article of 
merchandise and the price thereof are so concealed that purchasers 
or prospective purchasers of the tabs or chances are unable to ascer- 
tain which article of merchandise they are to receive or the price 
which they are to pay until after the tab is separated from the card. 
When a purchaser has detached a tab and learned what article of 
merchandise he is to receive and the price thereof, his name is written 
on the list opposite the named article of merchandise. Some of said 
articles of merchandise have purported and represented retail values 
and regular prices greater than the prices designated for them, but 
are distributed to the consumer for the price designated on the tab 
which he pulls. The apparent greater values and regular prices of 
some of said articles of merchandise, as compared to the price the 
prospective purchaser will be required to pay in the event he secures 
one of said articles, induces members of the purchasing public to 
purchase the tabs or chances in the hope that they will receive articles 
of merchandise of far greater value than the designated prices to be 
paid for same. The facts as to whether a purchaser of one of said 
pull card tabs receives an article which has apparent greater value 
and higher regular price than the price designated for same on such 
tab, which of said articles of merchandise a purchaser is to receive, 
and the amount of money which a purchaser is required to pay, are 
determined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise 
designated on said card, together with a premium for the representa- 
tive as compensation for operating the pull card and selling the said 
merchandise. Said operator delivers the merchandise to the pur- 
chasers of tabs from said pull card in accordance with the list filled 
out when the tabs were detached from the pull card. 

Respondent sells and distributes and has sold and distributes vari- 
ous assortments of said merchandise and furnishes and has furnished 
various pull cards for use in the sale and distribution of such mer- 
chandise by means of a game of chance, gift enterprise, or lottery 
scheme. Such plan or method varies in detail but the above-described 
plan or method is illustrative of the principle involved. 
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Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others the means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plan hereinabove set 
forth. The use by respondent of said method in the sale of his mer- 
chandise and the sale of such merchandise by and through the use 
thereof and by the aid of said method is a practice of the sort which 
is contrary to an established public policy of the Government of 
the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing publie in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the apparent normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above described, are unwilling to adopt and use 
said method, or any method involving a game of chance or the sale 
of a chance to win something by chance, or any method which is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by the 
element of chance involved in the sale of such merchandise in the 
manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respond- 
ent, because of said game of chance, has the capacity and tendency 
to, and does, unfairly divert trade and custom to respondent from 
his said competitors who do not use the same or an equivalent method 
and, as a result thereof, substantial injury is being and has been done 
by the respondent to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, Max Bergman, in which answer respondent admits all 
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material allegations of fact set forth in said complaint and states: 
that he waives all intervening procedure and further hearings as to. 


the facts, and the Commission having made its findings as to the. 


facts orl conclusion that said respondent has violated the provisions. 


of the Federal Trade Commission Act. 


It is ordered, That the respondent, Max Bergman, individually and 


trading under the name of Interstate Premium Novelty Co. or trad- 


ing under any other name, his representatives, agents, and employees,, 


directly or indirectly, or ‘through any corporate or other device in 
connection with the offering for sale, sale and distribution of dresser 
sets, watches, bedspreads, quilts, cameras, dolls, kitchenware, silver- 
ware, razors, razor blades, fountain pen and pencil sets, jewelry, cig- 
arette lighters, cosmetics, pocket knives, mirrors, men’s and women’s. 
clothing, or any other articles or merchandise in commerce as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Mailing, shipping, or transporting to his agents or to distribu- 
tors or to members of the public pull cards or circulars having pull 
tabs thereon or other lottery devices so prepared or printed as to 
enable said persons to sell or distribute any merchandise by the use 
thereof. 

2. Selling or otherwise disposing of any merchandise by the use of. 
pull cards or circulars having pull tabs thereon or any other lottery 
device. 

It 7s further ordered, That the respondent shall within 60 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


CHENILLE CORPORATION OF AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3201. Complaint, Aug. 10, 1937—Decision, July 21, 1939 


Where a corporation engaged in manufacture of chenille yarns and of loom rugs 
and hooked rugs for sale to jobbers and department stores, and, in selling» 
same to purchasers in various States, in substantial competition with those 
engaged in manufacture and sale of hooked rugs similar thereto— 

Represented as “hand-hooked” or “hand-made” rugs, machine-made rugs sold by 
it to department stores, and, in other instances, left with buyer, without 
direct representation, impression that such rugs, cost of which to it was 
lower than that of its former genuine hand-made rugs, were hand hooked 
or hand made; 

Notwithstanding fact said rugs, thus represented by it and advertised by depart- 
ment store purchasers, thus misled, in newspapers, as ‘“Hand-hooked, Requir- 
ing Hours and Hours to Produce,” and “Hand-Made,” ete., were not, as afore- 
said, fashioned and produced by craftsmen expert in the art of making rugs 
by hand, as long understood in the rug industry from term ‘“hand-hooked” 
as meaning “hand-made,” and as similarly associated by purchasing public 
with former term and latter meaning, with their valuable good will as thus 
applied ; 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that such rugs were 
genuine hand-made or hand-hooked rugs, purchased and used by many 
among the public, and especially decorators and antique collectors, in pref- 
erence to the machine-made product, as much superior in quality and in 
durability, and into purchase of such rugs because of such erroneous and 
mistaken belief, and of thereby diverting trade unfairly to it from its com- 
petitors aforesaid who truthfully represent the manner of manufacture of 
their respective products: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition in 
commerce. 


Before Mr. Arthur F. Thomas and Mr, Miles J. Furnas, trial 


examiners. 
Mr. DeWitt T. Puckett, Mr. Joseph C. Fehr, and Mr. Rk. A. McOuat 


for the Commission. 
Mr. Samuel R. Wittelle, of Chicago, Ll., for respondent. 


COMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Chenille 
Corporation of America, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, Chenille Corporation of America, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, having its principal office 
and place of business located at 3945 North Western Avenue, in the 
city of Chicago, in the State of Illmois. Respondent, for more than 
2 years last past has been, and still is engaged in the business of 
manufacturing rugs, and in offering said rugs for sale and selling the 
same in commerce between the State of Illinois and the several States 
of the United States, and in the District of Columbia. When said 
rugs are sold, respondent transports, or causes the same to be trans- 
ported from its place of business in the State of Illinois to the pur- 
chasers thereof located in States of the United States other than the 
State of Illinois, and in the District of Columbia. There has been 
for more than 2 years last past, and still is, a constant current of 
trade and commerce in said rugs, thus manufactured, sold, and dis- 
tributed by respondent between and among the various States of the 
United States and in the District of Columbia. Respondent is now, 
and for more than 2 years last past has been in substantial competi- 
tion with other corporations, and with firms, partnerships, and indi- 
viduals engaged in the manufacture, or in the sale and distribution of 
rugs in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, the 
respondent in soliciting the sale of and selling its said rugs, caused 
and now causes said rugs to be represented to retail store customers, 
located in various States of the United States as “hand-hooked” or 
“hand-made.” Pursuant to these representations by the respondent, 
certain of said store customers advertised, and now advertise, re- 
spondent’s rugs as being “hand-hooked” and “hand-made” through 
the use of statements such as “Every Rug is a Work of Art, Hand- 
Hooked, Requiring Hours and Hours to Produce,” and “Every Rug 
Hand-Hooked.” 

Par. 3. The statements and representations of respondent referred 
to in paragraph 2 hereof, and others similar thereto, have the capacity 
and tendency to deceive purchasers and prospective purchasers of 
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respondent’s said rugs into the false and erroneous belief that said 
rugs were and are “hand-made,” “hand-woven,” “hand-hooked” and 
are hooked rugs within the common understanding of those terms 
as set out in paragraph 4. 

Par. 4. In the rug industry, the term “hooked rug” has for many 
years been understood to mean, and does mean, “hand-made rug,” 
and the purchasing public has long associated, and still associates, 
with the term “hooked rug” the idea and meaning of a “hand-made” 
or “hand-woven” rug, fashioned and produced by craftsmen expert. 
in the art of weaving rugs by hand. The value of the hand-made 
output of these craftsmen is substantial, and their rugs, designated 
as hooked rugs, have acquired a reputation for superior wearing 
qualities, and there is a valuable good will in the terms “hooked,” 
“hand-hooked,” and “hand-made” as applied to said rugs. There 
are also among the public many purchasers who buy and use hand- 
woven, hand-made, and hand-hooked rugs in preference to machine- 
made rugs, believing that hand-woven, hand-made, and hand-hooked 
rugs are superior in quality and more durable than rugs made by 
machine. 

Par. 5. In truth and in fact, respondent’s said rugs were not, 
and are not made by hand, so as to be properly represented, desig- 
nated, and referred to as “hand hooked,” “hand-made,” or as “hooked” 
rugs. Respondent’s said rugs are not the product of hand labor nor 
of handcraft or artistry, but are rugs made with the aid of a ma- 
chine in the form of an electrically powered needle, and are of 
lower cost and less beauty than rugs actually “hand-made,” “hand- 
woven,” or “hand-hooked.” 

Par. 6. There are among the competitors of respondent referred 
to in paragraph 1 hereof, many manufacturers, sellers, and distribu- 
tors of rugs who truthfully advertise and represent their rugs as 
being hand-woven, hand-made, or hand-hooked. There are also 
among said competitors many manufacturers, sellers, and distribu- 
tors of machine-made rugs who do not advertise and represent that 
their rugs are or have been hand-woven, hand-made, or hand-hooked 
when such is not the case. 

Par. 7. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para- 
graph 3 hereof, and into the purchase of respondent’s said rugs 
in and on account of such beliefs. Thereby trade is unfairly 
diverted to respondent from those competitors referred to in para- 
graph 6 as herein described. As a consequence thereof substantial 
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injury is done by respondent to competition in commerce among and 
between the various States of the United States, and in the District 
of Columbia. 

Par. 8. Said acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors and con- 
stitute unfair methods of competition in commerce within the in- 
tent, and meaning of Section 5 of an Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 10, 1937, issued and served — 
its complaint in this proceeding upon respondent, Chenille Corpora- 
tion of America, a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by DeWitt T. 
Puckett, Joseph C. Fehr, and R. A. McOuat, attorneys for the Com- 
mission, and in opposition to the allegations of the complaint by 
Samuel R. Wittelle, attorney for the respondent, before A. F. Thomas 
and Miles J. Furnas, examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on before the Commission on said com- 
plaint, the answer thereto, testimony and other evidence, brief in 
support of the complaint (respondent not having filed brief and oral 
argument not having been requested) ; and the Commission, having 
duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Chenille Corporation of America, is a 
corporation organized and existing under the laws of the State of 
Illinois, with its office and principal place of business located in the 
city of Chicago, State of Illinois. Respondent is now, and has been 
since the year 1925, engaged in the manufacture of chenille yarns, 
and in the manufacture of loom rugs and hooked rugs for sale to 
jobbers and department stores. Respondent has caused, and now 
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causes, said rugs, when sold, to be transported from its principal place 
of business in Chicago, State of Illinois, to the purchasers thereof 
located in the various States of the United States other than the State 
of Illinois. There is now, and has been for many years last past, a 
course of trade in commerce in said hooked rugs by respondent be- 
tween and among the several States of the United States, and in the 
District of Columbia. Respondent is now, and has been since the year 
1925, in substantial competition with other corporations and with 
firms and individuals also engaged in the manufacture and sale of 
hooked rugs, similar to those of respondent, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In 1935 respondent employed in Chicago, and in the States 
of North and South Carolina, 200 or 300 home workers. It supplied 
or furnished yarns to these workers who made the rugs in their homes, 
and respondent sold the finished product. In 1935 respondent ceased 
this practice and used thereafter a recently invented machine, under 
a license from the patentee. This machine contains an electric motor 
which supplies the power to drive the needle. This machine is hand- 
guided and its product is a machine-made rug in contradistinction to 
a “hand-hooked” or “hand-made” rug which is made without any 
implement other than a simple punch, and the operator uses his own 
manual labor or muscular force to fabricate the rug. The cost of manu- 
facture of a machine-made rug is about 45¢ per square foot; and the 
cost of a hand-made rug is from 75¢ to $1.25 a square foot. 

Par. 3. In the course and conduct of its business as herein described, 
respondent sold the machine-made rugs to department stores and in 
some instances represented them to be “hand-hooked” or “hand-made” 
rugs, and in other instances without direct representation left with the 
buyer the impression that the rugs were “hand-hooked,” or “hand- 
made.” These department stores acting under said representations or 
impressions then proceeded to advertise respondent’s rugs in news- 
papers and pamphlets as “Hand-hooked, Requiring Hours and Hours 
to Produce,” and “Hand-Made,” etc. 

Par. 4. In the rug industry the term “hand-hooked” has for many 
years been understood to mean and does mean “hand-made.” The 
purchasing public has long associated and still associates with the term 
“hand-hooked” the idea and meaning of a “hand-made” rug, fashioned 
and produced by craftsmen expert in the art of making rugs by hand, 
There is a valuable good will in the terms “hand-hooked” and “hand- 
made” as applied to said rugs. There are also among the public many 
purchasers, especially decorators and antique collectors, who buy and 
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use hand-made and hand-hooked rugs in preference to machine-made 
rugs believing that hand-made and hand-hooked rugs are very much 
superior in quality and more durable than rugs made by machine. 

Par. 5. There are among the competitors of the respondent many 
manufacturers, sellers, and distributors of rugs who truthfully adver- 
tise and represent their rugs as being hand-made or hand-hooked. 
There are also among said competitors many manufacturers, sellers, 
and distributors of machine-made rugs who do not advertise and repre- 
sent that their rugs are or have been hand-made or hand-hooked when 
such is not the case. 

Par. 6. The aforesaid acts and practices of respondent have the 
capacity and tendency to, and do, mislead and deceive a substantial 
number of members of the purchasing public into the erroneous and 
mistaken belief that such rugs, sold and distributed by respondent, are 
“hand-made” or “hand-hooked,” and into the purchase of such rugs 
because of such erroneous and mistaken belief. As a result thereof, 
trade in commerce among and between the various States of the United 
States and in the District of Columbia has been diverted unfairly to 
the respondent from its said competitors who truthfully represent the 
manner of manufacture of their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Chenille Corpo- 
ration of America, as herein found, are all to the prejudice and injury 
of the public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before A. F. Thomas and Miles. 
J. Furnas, examiners of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, brief filed by counsel for the Commission (respondent not 
having filed brief and oral argument not having been requested) ; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

Lt is ordered, That the respondent, Chenille Corporation of Amer- 
ica, a corporation, its officers, representatives, agents, and employees 
directly or through any corporate or other device, in connection with 
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the offering for sale, sale, and distribution of rugs in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

Using the terms “hand-made” or “hand-hooked” or any other terms 
of similar import or meaning to designate, describe or refer to rugs 
which have not been made entirely by hand labor and hand craft. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MarTrer oF 


ADELE MILLAR, DOING BUSINESS AS MME. ADELE AND 
CHEZ ADELE 


COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3346. Complaint, Mar. 3, 1938—Decision, July 21, 1939 


Where an individual engaged in sale and distribution of her “Wonder Peel 
Paste” for various skin ailments and conditions, to purchasers in various. 
other States; in advertising said product in newspapers, periodicals and 
other publications of general circulation throughout the United States, and 
in circulars, booklets, and other printed matter distributed to prospective 
purchasers in various States— 

Represented that use of said product was effective in withdrawing toxins from 
the skin and accelerating the chemical changes in the living cells, and in 
supplying new materials to repair waste tissues, and that use thereof 
normalized tissues by metabolic control and would prevent or remove 
blemishes such as wrinkles, puffs, freckles, crepey neck, pimples, black- 
heads, scars, pits, liver spots, and acne, facts being it was not effective for 
withdrawing toxins from the skin or accelerating chemical changes as 
aforesaid, or Supplying new materials, as above set forth, to repair waste 
tissues, did not have any beneficial effect on metabolism of tissues or on 
nutrition thereof or of the skin, and would not prevent blemishes on the 
skin or remove or aid in the removal of blemishes such-as pimples, black- 
heads, puffs, scars, pits, acne, or crepey neck when such blemishes were 
due to or persisted because of a systemic disorder or condition, or prevent, 
remove or aid in removal of any blemishes due to or persisting because of 
such condition ; : 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that such false and 
misleading statements and representations were true, and into purchase 
of substantial quantities of her said preparation because of such erroneous 
and mistaken belief, and of thereby diverting trade unfairly to her from 
her competitors who truthfully represent effectiveness of their respective 
products: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition in 
commerce. 


Before Mr. Charles P. Vicini, trial examiner. 


Mr. Joseph OC. Fehr and Mr. Reuben J. Martin for the Commission. 
Mr. Lourene J. Krueger, of San Francisco, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 


MME. ADELE, ETC. 347 
346 Complaint 


Federal Trade Commission, having reason to believe that Adele 
Millar, an individual, doing business under the trade names of Mme. 
Adele and Chez Adele, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing in 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, Adele Millar, is an individual doing 
business under the trade names of Mme. Adele and Chez Adele, with 
her principal office and place of business located at 177 Post Street, 
in the city of San Francisco, in the State of California. For more 
than five years last past, respondent has been engaged in the sale of 
a certain cosmetic paste known as “Wonder Peel Paste,” which is 
recommended for the treatment of puffs, freckles, crepey neck, wrin- 
kles, pimples, blackheads, acne, scars, pits, discoloration of the skin 
such as liver spots, and other skin ailments. In the course and con- 
duct of her business, respondent offers said cosmetic preparation for 
sale and sells the same in commerce between the State of California 
and the various other States of the United States and in the District 
of Columbia. When said “Wonder Peel Paste” is sold, respondent 
causes it to be transported from her place of business in the State of 
California to the purchasers thereof located in States of the United 
States other than the State of California and in the District of 
Columbia. There has been for more than 5 years last past, and still 
is, a course of trade and commerce in said cosmetic preparation sold 
by respondent, between and among the various States of the United 
States, and in the District of Columbia. Respondent is now, and for 
more than 5 years last past has been, in substantial competition with 
other individuals, and with firms, partnerships, and corporations 
engaged in the sale and distribution of preparations designed for 
similar usage in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of her business as aforesaid, 
the respondent, in soliciting the sale of and in selling her “Wonder 
Peel Paste,” and for the purpose of creating a demand upon the part 
of the purchasing public for said cosmetic preparation, now causes, 
and for more than five years last past has caused, advertisements to 
be issued, published and circulated to and among the general public 
of the United States in newspapers, magazines and various other 
forms of printed matter, and in other ways. Respondent, through 
said advertisements, has made to the general public many unfair, 
false and misleading statements with reference to the alleged thera- 
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peutic value of said “Wonder Peel Paste” and its ba: upon the 
users thereof, a portion of which is as follows: 


ADELE MILLAR 


WONDER 
PEEL PASTE 


1-Day Home Treatment 
Freckles, Pimples 
for 


Blackheads, Bnlarged Pores, Wrinkles, Pits, Scars, Puffs, Acne condition of back 
and shoulders. Wonder Peel Paste gives new life and youth to aging faces 


No failure, No redness afterwards, Price $5 

Wonder Peel Paste draws impurities, freckles, wrinkles, and discolorations to 
the surface of the scarfskin, which in its turn peels off gently and painlessly, 
leaving the new skin underneath fresh, clear and soft as a child’s. 

Wonder Peel Paste gives new life and youth to aging faces. It will firm a 
relaxed condition of cheeks and throat, smooth out lines and wrinkles and reduce 
puffiness under the eyes. Invaluable in the treatment of Freckles, Acne Pimples, 
Wrinkles, Pits, Scars, Blackheads, discolorations and premature old skin of face 
and neck. 

The greatest aid in face rejuvenation and in clearing a fréckled and unclean 
skin, 

Remove neck wrinkles and double chin with our sponge rubber face-lift contour 
mold. 


Par. 3. Through the use of advertisements currently appearing in 
newspapers, magazines, and other printed matter, respondent makes 
and has made many other unfair, false and misleading statements with 
reference to the alleged therapeutic value of said “Wonder Peel Paste” 
and its effect upon the users thereof, a portion of which is as follows: 

* * * * * * * 
Wonder Peel Paste $5.00 
Modern aid in face rejuvenation. Prevent wrinkles, puffs, freckles, crepey 


neck. It is intelligence, not vanity to look your best. 
* ok * * * * * 


The process of this treatment is one of normalized Tissues by Metabolic Con- 
trol. The first part of the treatment withdraws toxins from the skin, and the 
second part accelerates the chemical Change in the living Skin Cells. This sup- 
plies Energy for vital Activities and New Materials to repair Waste Tissues. 


Par. 4. The statements and representations set forth in paragraphs 
2 and 8 hereof, and others similar thereto, with respect to the nature 
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and effect of respondent’s cosmetic preparation, when used, are grossly 
exaggerated, false, misleading and untrue. Such statements serve as 
representations on the part of respondent to purchasers and prospec- 
tive purchasers of respondent’s cosmetic preparation that said prepara- 
tion, when used, is effective for withdrawing toxins from the skin, 
accelerating desirable chemical changes in the living skin cells and 
supplying energy for vital activities and new materials to repair waste 
tissues, and is effective for preventing or removing blemishes such as 
wrinkles, pufts, freckles, “crepey” neck, pimples, blackheads, sears, pits, 
so-called liver spots and acne. 

Par.5. By reason of its underlying formula, respondent’s said 
“Wonder Peel Paste” may act as a corrosive to the skin, but it is not 
efficacious in removing or preventing wrinkles, pimples, crepey neck, 
blackheads, scars, pits, so-called liver spots, acne on the back, face or 
shoulders, and it is not an efficacious treatment for flabby skin on neck 
and throat, hands and arms. Such surface blemishes generally are 
caused by or associated with a systemic, metabolic or other similar con- 
dition which is not local or external in character. When such blem- 


_ishes are due to or are associated with such conditions, the external 


application of respondent’s preparation will have no beneficial effect 
whatever on them. The formula for such preparation is not such that 
there is any absorption thereof through the outer layers of the 
epidermis so as to in any way remove or prevent the blemishes above 
referred to. 

In truth and in fact respondent’s said preparation does not possess 
such therapeutic properties as to constitute it a competent and efli- 
cacious treatment for the removal ar prevention of the ailments here- 
inabove mentioned, nor is said preparation an effective treatment for 
the withdrawal of toxins from the skin. It does not accelerate de- 
sirable chemical changes in the living skin cells or have any beneficial 
effect therein. It does not supply energy for vital activities and new 
materials for the reparation of waste tissues and it has no therapeutic 
value for the correction of systemic disorders or for effecting a change 
in metabolism. 

Par. 6. There are among the competitors of respondent in com- 
merce as herein described, distributors of preparations designed for 
similar usage, who truthfully advertise and represent the nature, 
merit, and therapeutic value of their respective preparations and who 
do not advertise and otherwise represent that such preparations have 
merit or therapeutic value which they do not have. 

Par. 7. Each and all of the false and misleading statements and 
representations used by the respondent herein through advertise- 
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ments in newspapers, magazines, and various other forms of printed 
matter, and in other ways, in offering for sale and selling the afore- 
said cosmetic preparation known as “Wonder Peel Paste,” were and 
are calculated to, and had and now have a tendency and capacity to, 
- and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous beliefs that all of said representations are 
true, and that said preparation possesses substantial therapeutic 
value. Further, as a direct consequence of such mistaken and 
erroneous beliefs, induced by the statements and representations 
made by the respondent, as aforesaid, a number of the purchasing 
public purchases a substantial volume of said cosmetic preparation 
known as “Wonder Peel Paste,” with the result that trade has been 
unfairly diverted from other individuals, partnerships, firms, and 
corporations likewise engaged in the sale of like and similar prepara- 
tions for the treatment of skin ailments, or in the sales distribution 
of other products and preparations designed for treating the con- 
ditions and ailments herein discussed, who truthfully advertise 
their preparations. As a result thereof, substantial injury has been 
and is now being done by the respondent herein to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices and representa- 
tions of the respondent herein have been, and are, all to the 
prejudice of the public and of respondent’s competitors, as afore- 
said, and have been, and are, unfair methods of competition in 
commerce within the meaning and intent of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, Frxprnés As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 3, 1938, issued and served 
its complaint in this proceeding upon respondent, Adele Millar, now 
known as Adele Millar Prentiss, an individual doing business under 
the trade names Mme. Adele and Chez Adele, charging her with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of said complaint were intro- 
duced by Reuben J. Martin, attorney for the Commission, and in 
opposition to the allegations of the complaint by Laurenz J. Krueger, 
attorney for the respondent, before Charles P. Vicini, an examiner 


| 
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of the Commission theretofore duly designated by it; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and evidence and brief of 
counsel for the Commission (respondent having filed no brief and 
not having requested oral argument); and the Commission having 
duly considered the same and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and - 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 
FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent Adele Millar, now Adele Millar 
Prentiss, is an individual doing business under the trade names of 
Adele Millar Prentiss, Mme. Adele and Chez Adele, having her 
office and principal place of business at the El Cortez Hotel in the 
city of San Francisco, State of California. Respondent is now, 
and has been for more than 1 year last past, engaged in the busi- 
ness of the sale and distribution of a preparation designated “Wonder 
Peel Paste” which respondent recommends for the treatment of 
puffs, freckles, crepey neck, wrinkles, pimples, blackheads, acne, 
scars, pits, discolorations of the skin such as liver spots and other 
skin ailments. Respondent causes said preparation, when sold, to 
be transported from the State of California to the purchasers thereof 
at their respective points of location in various States of the United 
States other than in the State of California. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 


in commerce in said preparation among and between the various 


States of the United States, 

Par. 2. In the course and conduct of her business as aforesaid the 
respondent is now, and has been at all times mentioned herein, in 
substantial competition with other individuals and with firms, partner- 
ships, and corporations engaged in the sale and distribution of prepara- 


_ tions designed for similar usage in commerce among and between 


the various States of the United States. 
Par. 3. In the course and conduct of her business as aforesaid and 


‘In the furtherance of the sale of such preparation, respondent has 


caused various statements and representations relative to such prep- 
aration and its effectiveness in use to be inserted in advertisements in 
hewspapers, magazines and other publications having a general cir- 
culation throughout the United States and in circulars, booklets and 
other printed matter distributed to prospective purchasers of such 
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preparation situated in various States of the United States. Among _ 

and typical of aforesaid statements and representations are the 

following: . 
WONDER PEEL PASTE $5 


The Modern Aid in 
FACH REJUVENATION 
Blackheads, Wrinkles, Freckles, 
Crowsfeet, Sallow Skin, Saggy 
Neck. It is not Vanity but 
intelligence to look your best. 
CHEZ ADELE, 

Dept. 2; 177 Post St., 
San Francisco. 


WONDER PEBL PASTE $5 


The Modern Aid in 
FACHK REJUVENATION 
Prevent Wrinkles, Puffs, Freckles, 
Crepey Neck. It is intelligence 
not vanity to look your best 
ADELD MILLAR 
Dept. 2, 177 Post St., 
San Francisco. 


WONDER PEEL PASTE 


One day home treatment (means only one application ) : 

$5. * * * The process of this treatment is one of normalizing Tissues by 
Metabolic Control. The first part of the treatment withdraws toxins from the 
skin, and the second part accelerates the chemical change in the living skin cells. 
This supplies energy for vital activities and new materials to repair waste tissues. 

Wonder Peel Paste draws impurities, freckles, wrinkles, and discolorations to 
the surface of the scarfskin, which in its turn peels off gently and painlessly,- 
leaving the new skin underneath fresh, clear and soft as a child’s. 

Wonder Peel Paste gives new life and youth to ageing faces. It will firm a 
relaxed condition of cheeks and throat, smooth out lines and wrinkles and reduce 
puffiness under the eyes. Invaluable in the treatment of freckles, acne, pimples, 
wrinkles, pits, scars, blackheads, discolorations and premature old skin of face 
and neck. 

The greatest aid in face rejuvenation and in clearing a freckled and unclean 
skin. 


Remove neck wrinkles and double chin with our sponge rubber face-lift contou 


r 
mold. ; 


The aforesaid statements by respondent, together with other state- | 
ments of similar import or meaning not herein set out, serve as repre- | 
sentations by respondent to prospective purchasers of “Wonder Peel | 
Paste” that the use of such preparation is effective in withdrawing 
toxins from the skin, accelerating chemical changes in the living skin © 
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cells and in supplying new materials to repair waste tissues, that the 
use of such preparation will prevent or remove blemishes such as 
wrinkles, puffs, freckles, crepey neck, pimples, blackheads, scars, pits, 
liver spots and acne, and that the use of such preparation normalizes 
tissues by metabolic control. i 

Par. 4. “Wonder Peel Paste” is composed of the following ingredi- 
ents: 


Ts ALR BP ham lla ee ee ie beam a Aas cael ae 15 parts 
Re SN ee ee A ta sige dt 4 ey 10 parts 
PteGe SUL Ut 2 seers oe eet re OR re 25 parts 
See ReOrectroras bse seenere ees cee AM MBEKI AKO) SU | 25 parts 
Sremnssonprtery etn Ashi s tenia hire veoperty 25 parts 


Par. 5. The aforesaid statements and representations by the re- 
spondent used and disseminated in the manner aforesaid are false 
and misleading. In truth and in fact the use of such preparation is 
not effective for withdrawing toxins from the skin or for accelerating 
chemical changes in the living skin cells. The use of such prepara- 
tion will not supply new materials to the skin to repair waste tissues. 
The use of such preparation will not prevent or remove freckles, 
liver spots, or wrinkles. The use of such preparation will not pre- 
vent blemishes on the skin such as pimples, blackheads, puffs, scars, 
pits, acne, or crepey neck. Such preparation will not remove or aid 
in the removal of blemishes on the skin such as pimples, blackheads, 
puffs, scars, pits, acne, or crepey neck when such blemishes are due 
to or persist because of a systemic disorder or condition. Such prepa- 
ration will not prevent, remove or aid in the removal of any blemishes 
on the skin which are due to or persist because of a systemic or 
metabolic disorder or condition. The use of such preparation does 
not normalize the tissues by metabolic control. Such preparation 
does not have any beneficial effect on the metabolism of the tissues 
or on the nutrition of the tissues or of the skin. 

Par. 6. The use by respondent of the aforesaid false and mislead- 
ing statements and representations has the capacity and tendency 
to, and does, mislead and deceive a substantial number of members 
of the purchasing public into the erroneous and mistaken belief that 
the aforesaid false and misleading statements and representations 
are true and into the purchase of substantial quantities of respond- 
ent’s said preparation because of such erroneous and mistaken belief. 
As a direct result thereof, trade in commerce among and between the 
various States of the United States has been diverted unfairly to 
the respondent from her said competitors who truthfully represent 
the effectiveness in use of their respective products. 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Charles P. 
Vicini, an examiner of the Commission theretofore duly designated. 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, brief filed by counsel for the Commission (respondent 
not having filed brief and oral argument not having been requested) , 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent Adele Millar, now known as 
Adele Millar Prentiss, individually and trading as “Mme. Adele” 
and “Chez Adele,” or under any other name or names, her representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distri- 
bution of a cosmetic preparation now designated “Wonder Peel 
Paste,” or any other preparation containing substantially similar 
ingredients or possessing substantially similar therapeutic properties, 
whether sold under the name “Wonder Peel Paste” or under any 
other name or names, in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing that said preparation will withdraw toxins from 
the skin, accelerate chemical changes in the living skin cells, or 
supply materials to the skin to repair waste tissues. 

2. Representing that the use of said preparation will prevent or 
remove freckles, liver spots, or wrinkles. 

3. Representing that said preparation will prevent or remove or 
have any beneficial effect in aiding in the removal of, any blemishes 
or other conditions of the skin which are due to or persist because of 
a systemic or metabolic disorder or condition. 

4, Representing that said preparation will prevent pimples, black- 
heads, puffs, scars, pits, acne, or crepey neck. 

5. Representing that’ said preparation has any beneficial effect in 
aiding in the removal of pimples, blackheads, puffs, scars, pits, acne, 
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or crepey neck, unless such representation is limited to those 


conditions which are of a surface character only. 

6. Representing that said preparation has any beneficial effect on 
the metabolism or nutrition of the tissues. 

It is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 
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GOLD MEDAL FARMS, INC., JOSEPH FROMM AND 
PAUL STEFFIN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3380. Complaint, Apr. 13, 1938—Decision, July 21, 1939 


Where a New York corporation engaged in operating receiving stations and 
‘cooling plants in the New York milk shed, and in purchasing milk and 

cream at such stations and plants for transmission to the New York 
metropolitan milk market for pasteurization and bottling and delivery at 
wholesale and retail in New York City, and in operating, as thus engaged, 
among others owned and operated by it, one of the largest receiving sta- 
tions in the State at Buskirk, where it bought milk and cream from some 
650 farmers, as compared with average State station of about 100 patrons, 
for shipment as aforesaid to the city, and where, licensed. by the State to 
import milk and cream therein from other States, it secured about two- 
thirds of its milk from farmers in Washington and Rensselaer Counties 
and one-third from Vermont dairy farmers, and, as thus engaged in the 
New York metropolitan milk market as above described, in competition with 
Similarly situated milk dealers and distributors engaged in interstate com- 
merce in sale and distribution of milk in area in question, and in direct 
and substantial competition in said trade and commerce with others en- 
gaged in purchase of fluid milk and cream in the 7-State area making up 
New York milk shed aforesaid and in sale and distribution, as above de- 
seribed, of said products in said metropolitan market; and the general 
manager of said corporation, and the superintendent of its large receiving 
station above referred to, and who controlled and directed its policies and 
practices in relation to the milk and cream producing patrons in the area 
which supplied milk and cream. to said States; 

In opposing efforts to get farmers throughout the New York milk shed to form 
and maintain local cooperatives to join a producers’ bargaining agency 
which was created to carry out provisions, policy, and purpose of State 
law with respect to sale of milk in New York milk shed, and was followed 
by organization of bargaining agency by dealers and distributors in the 
New York metropolitan milk market to carry out said law’s provisions and | 
bargain collectively with said producer agency as to price to be paid pro- 
ducers by dealers or distributors, and creation, organization, and functioning 
of which two agencies, more particularly, respectively included— 

I. Creation of a corporation which (1) was organized under the State’s 
Cooperative Corporations law as the Metropolitan Cooperative Milk Pro- 
ducers’ Bargaining Agency, Inc., (2) had as one of its primary objectives 
action as a milk producers’ bargaining agency with all the functions, 
powers, and duties expressed or implied in or under the provisions of said 
Rogers-Allen law, passed to encourage federation of cooperative associa- 
tions of milk producers for united action in collective bargaining for the 
sale of their milk, in harmony with the considered conclusion of State and i] 
Federal agencies that through producer cooperative associations, controlled 


356 


(a) 


GOLD MEDAL FARMS, INC., ET AL. 357 


Syllabus 


exclusively by dairy-farmer members thereof, was to be found the most 
effective means of stabilizing dairy industry in said New York milk shed 
so as to secure adequate and proper supply of milk for people in said 
metropolitan milk market and assure fair return to producers of milk in 
said shed, and in harmony with the policy of the Federal and State Gov- 
ernments of fostering and encouraging formation of producer-controlled 
cooperatives, and which law necessitated formation of producer coopera- 
tives in State in which producers of milk and cream lived in order for 
them to take advantage of said law, (8) bargained as to price of milk and 
cream on behalf of its member cooperative associations of local producers 
in said milk shed, (4) was the only dairy farmers’ bargaining agency - 
created under laws of said State whereby more than 1 producers’ coopera- 
tive might join with other such cooperatives in bargaining jointly for price 
to be paid to producer by dealer for milk for said New York metropolitan 
milk market, and with which cooperative producers’ agency (5) there were 
affiliated about 48,000 of the approximately 62,500 producers in said New 
York milk shed, through 90 cooperative associations operated locally in 
New York and other States comprising said shed, and which, (6) follow- 
ing its creation, sent representatives throughout said shed to acquaint 
producers with said State’s Rogers-Allen law, and to aid them in forming 
local producers’ cooperatives to take advantage thereof, and did so aid, 
when desired, and usually with assistance of State representative; and 

II. Creation of a corporation organized by the milk dealers and dis- 
tributors in the New York metropolitan milk market as the Metropolitan 
Milk Distributors’ Bargaining Agency, to carry out provisions of said 
State Rogers-Allen law and to bargain collectively with said Producers’ 
Agency through meeting and agreeing upon prices to be paid by dealers 
or distributors to the producers, and membership of which, numbering, at 
one time, from 42 to 46 dealers or distributors who purchased from 65 to 
70 percent of all milk bought in said shed, had dropped to 4, due to 
failure of milk producers to organize into cooperative which would join 
the Producers’ Agency, and opportunity to buy milk from nonmember and 
unorganized milk producers, as opposed to situation prevailing in event of 
all producers in said milk shed becoming affiliated with such Producers’ 
Agency— 
Made false and disparaging statements concerning said Producers’ Agency, 
its members, its objectives, and the character of its representatives, at 
meetings of representatives of said Producers’ Agency and State Depart- 
ment of Agriculture, in furtherance of their joint efforts and to form 
first cooperative ever proposed among producers selling their milk to said 
corporation at its aforesaid receiving station, and put producers involved, 
who supplied said corporation, in fear of losing it as a market for their 
milk if they formed such cooperative, and represented, at said meetings, 
at which they did their utmost to prevent such producers from forming 
producer-controlled cooperative association, that said Producers’ Agency 
was an instrument of and dominated by the dairymen’s league, coopera- 
tive member thereof, and that said league’s certificates of indebtedness 
were worthless, facts being said Producers’ Agency’s bylaws were designed 
to and did prevent control by the League or any other large coopera- 
tive, provisions of such bylaws were enforced, and certificates referred to 
were not worthless, but, on the other hand, of substantial value and 
readily marketable; and 
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(b) Repeated, at meetings called by them and at other times and places, 
to producers who sold to said corporation, the same arguments and mis- 
representations employed by them to prevent formation of producer 
cooperative as hereinabove described, and made use of their barn inspec- 
tor employee, who passed upon fitness of producers’ barns and equipment 
to determine whether or not they were in proper condition to supply milk 
for said metropolitan market, to solicit producers whose barns he inspected 
to join a cooperative which they had induced and caused their said New 
York and Vermont producers to form shortly after first of said Producers’ 
Agency’s meetings above referred to, to sell milk directly to said corpora- 
tion, and thereby, and through exaggerated promises to pay producers 
involved higher prices for their milk than prices secured by producers 
belonging to cooperative membership of said producer agency, and through 
misrepresenting methods to be used by the cooperative sponsored and 
promoted by them, as immediately above set forth, and through putting 
their producers in fear of losing their market through said corporation 
if they did not join said cooperative, induced and caused more than 400 
of their patrons so to join; 

With result that— 

(1) Producer-controlled cooperative which was voted for by a large 
majority of the producers attending first Producers’ Agency sponsored 
meeting for purpose of joining said Producers’ Agency and bargaining 
through it for prices to be paid for the milk of its members, and in the 
adoption of which producer-controlled cooperative’s bylaws about 100 of 
the patrons in question participated at second Producers’ Agency spon- 
sored meeting, failed, nevertheless, to function because of formation of 
said former local cooperative, formed at instance of said corporation and 
its said officers, and in organization, management, control, and operation 
of which milk producer members thereof apparently had little, if any, 
voice ; 

(2) Vermont and New York producers selling to said corporation were 
prevented from exercising their free and unimpeded choice in deciding 
whether or not to form producer cooperative association and sell through 
said Producers’ Agency, and such producers were thereby deprived of the 
higher prices which would normally result from a single selling agency 
in control of all milk produced in the New York milk shed, and entering if 
the New York metropolitan milk market, and of giving said corporation 
a competitive advantage over competitive dealers who do not unfairly 
interfere with their producers and prevent them from joining producer- 
controlled cooperative associations and becoming affiliated with and selling 
their products through said Producers’ Agency; and 

(3) Opposition arose from other dealers similar to that involved in 
practices above set forth, and following initiation of such opposition by 
said corporation and its said officers, and including threats to discontinue | 
purchasing milk from farmers taking part in meetings to form local 
cooperatives to join said Producers’ Agency, 15 contemplated cooperatives 
failed to perfect their organization, 10 that were formed and joined said 
Producers’ Agency later withdrew their membership, and 10 local co- 
operatives were formed to Sell their milk direct to dealers instead of 
through said Agency, and said Producers’ Agency’s attempts to get all 
dealers to pay prices bargained for by it were frustrated; and 
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With capacity and tendency, through said acts and practices of said corporation 
and its said officers, and through similar acts and practices on the part 
of other dealers in said New York milk shed, to encourage unfair competi- 
tion among such dealers and to reduce prices paid by them to their 
producers for milk below cost of production, and thus to threaten quality 
and quantity of milk deemed suitable for consumption in said New York 
metropolitan milk market; to the injury of said market’s consuming 
public: 

Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. John W. Addison, trial examiner. 

Mr. Fletcher G. Cohn for the Commission. 

Mr. Willard R. Pratt, of Utica, N. Y., and Mr. Harold 8. Fleischer, 
of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gold Medal Farms, 
Inc., a corporation, and Joseph Fromm and Paul Steffin, individuals, 
herein after referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Gold Medal Farms, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 1157 East One Hundred fifty-sixth Street, in the 
city of New York, N. Y. 

Respondent Joseph Fromm is general manager of the respondent 
Gold Medal Farms, Inc., and he controls and directs its practices and 
policies. 

Respondent Paul Steffin is manager of the country receiving plant 
operated by the respondent Gold Medal Farms, Inc., at Buskirk, N. Y., 


and, under the supervision of respondent Joseph Fromm, he con- 


trols and directs the operation of said plant and the practices and 
policies of the respondent Gold Medal Farms, Inc., in its relations 
with farmer producers of dairy products located in the vicinity of 
Buskirk, N. Y. 

Par. 2. Respondent Gold Medal Farms, Inc. is now and for several 
years has engaged in purchasing milk from dairy farmers in the 
States of New York and Vermont, transporting it to New York City, 
where it is pasteurized, bottled, and sold to both the wholesale and 
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retail trade. It operates the aforementioned country receiving plant 
at Buskirk, N. Y., where the milk is assembled, cooled and loaded into 
trucks for transportation to the pasteurizing plant of the respondent 
Gold Medal Farms, Inc., in New York City. 

At the aforementioned plant of respondent, Gold Medal Farms, 
Inc., located at Buskirk, N. Y., the said respondent is supplied with 
milk by approximately 650 farmer producers, including approximately 
85 such farmer producers located in the State of Vermont. 

Par. 8. Respondent, Gold Medal Farms, Inc., sells and distributes 
milk to wholesalers and retailers located in the area commonly 
referred to as the New York metropolitan milk market, which is 
situated partly in the State of New York and partly in the State of 
New Jersey, including New York City, the counties of Nassau, Suf- 
folk, Rockland, and parts of Westchester County in New York State, 
Hudson County and parts of Bergen, Essex, Middlesex, Monmouth, 
Passaic, Somerset, and Union Counties in New Jersey. The area 
oceupied by said New York metropolitan milk market is the most 
densely populated urban area in the United States. The daily fluid 
milk requirement for the inhabitants of said area is in excess of 
4,000,000 quarts of whole milk, plus approximately 2,000,000 quarts 
in the form of cream. Said New York metropolitan milk market, 
since no substantial amount of milk is produced within the confines 
of said market, is dependent upon milk producers located in what is 
commonly referred to as the New York milk shed for a supply of 
fresh, fluid milk; said New York milk shed extends roughly 500 miles 
to the west and north and includes the whole of the State of New 
York and parts of the States of Vermont, Massachusetts, Connecti- 
cut, Pennsylvania, New Jersey, and Maryland. Anything which 
hampers the continuous movement of milk from the New York 
milk shed to the metropolitan market affects the well being of the 
inhabitants of said market. 

More than 40 percent of the total fluid milk consumed in the New 
York metropolitan milk market is produced in States other than the 
States of New York and New Jersey, and approximately 70 percent 
of all of the milk consumed in the New York metropolitan milk 
market moves in interstate commerce. 

Par. 4. Fluid milk sold and consumed in the New York metro- 
politan milk market originates on dairy farms located in rural sec- 
tions of the States comprising the New York milk shed. The milk 
is purchased from operators of these dairy farms, or their repre- 
sentatives, by so-called dealers who operate receiving stations and 
cooling plants at various points in the New York milk shed, where 
the milk is gathered, cooled, or processed, and prepared for ship- 
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ment to plants operated by said dealers located in the area covered 
by the New York metropolitan milk market, where said milk is 
processed er treated and placed in containers for delivery to whole- 
sale, retail and ultimate consumer purchasers. 

Par. 5. Respondent Gold Medal Farms, Inec., in the course and 
conduct of its said business, as aforesaid, is in direct and substantial 
competition in said trade and commerce between, among, in and 
with the several States of the United States, with other corporations, 
and with firms, partnerships and individuals engaged in the pur- 
chase of fluid milk in the New York milk shed and in the sale and 
distribution thereof in the New York metropolitan milk market, as 
hereinabove described. 

Par. 6. The Metropolitan Cooperative Milk Producers Bargaining 
Agency, Inc., hereinafter referred to as the “Agency” was incorpo- 
rated on June 15, 1937, under the provisions of article 4 of the Co- 
operative Corporations Law of the State of New York, with its 
principal office in the city of Syracuse, N. Y. One of its primary 
objects is to act as a milk producers bargaining agency, with all of 
the functions, powers, and duties, expressed or implied in or under 
the provisions of chapter 383 of the New York Laws of 1937. (The 
Rogers-Allen Act). This bargaining agency has approximately 95 
constituent cooperative association members in the various states com- 
prising the New York milk shed, representing some 52,000 milk pro- 
ducers, out of a total of approximately 69,000 farmer producers in 
said shed qualified to supply milk to the New York metropolitan 
milk market. Since its organization, the agency, in the exercise of 
the functions vested in it by law, has acted as a bargaining agency for 
the dairy farmer producers, who, through membership in one of the 
dairy farmers’ cooperative associations which are members of the 
Agency, are served by it. The said Metropolitan Cooperative Milk 
Producers Bargaining Agency, Inc., is the only dairy farmers’ bar- 
gaining agency created under the provisions of the said New York 
State Law, which serves the dairy farmers who produce the milk 
supplying said New York metropolitan milk market, 

A large percentage of the milk dealers and distributors supplying 
the New York metropolitan milk market are cooperating with the 
Agency, having under the provisions of the existing law organized 
themselves into a dealers’ bargaining agency known as the New York 
Metropolitan Milk Distributors’ Bargaining Agency, hereitiafter re- 
ferred to as the “Dealers’ Agency.” 

Par. 7. Various milk distributors or dealers in the New York milk 
shed, among whom is respondent Gold Medal Farms, Inc., have com- 
mitted or caused to be committed acts which seriously impair the 
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effective operation of the Agency and which threaten its very exist- 
ence. These acts were done at various times and places, in many 
instances simultaneously, and included different forms of activities 
directed against the Agency in an effort to destroy same; among 
which, were efforts by corporations, partnerships, and individuals 
to coerce, intimidate and threaten, in devious and sundry ways, dairy 
farmers throughout the New York milk shed in order to cause such 
dairy farmers to refrain from exercising their legal rights to form 


producer controlled cooperative associations, with the view to having | 


such cooperative associations affiliate with the Agency. 


In many instances, such activities resulted in the formation of | 


dealer controlled producers associations, which the farmer producers, 
from whom said dealers purchased their supply of milk, were com- 
pelled to join through misstatements and coercive methods employed 
by the dealers. 

Par. 8. Among other things, respondent Gold Medal Farms, Inc., 
acting through respondents Joseph Fromm, Paul Steffin, and others, 
has engaged in the practices and acts hereinafter set out in an attempt 
to prevent the affiliation of the dairy farmers, from whom it pur- 
chases milk, with the Agency: 

On or about July 9, 1937, at Buskirk, New York, representatives 
of the Agency met with certain of the dairy farmers in that vicinity 
who were selling and delivering milk to the respondent Gold Medal 
Farms, Inc. at its country receiving plant at Buskirk, N. Y., for 
the purpose of effecting the organization of said producers as a 
producer controlled cooperative and having the same become affiliated 
with the Agency. 

Prior to July 9, 1937, the farmer producers located in the vicinity 
of Buskirk, N. Y., and selling and delivering milk to the respondent 
Gold Medal Farms, Inc. at that point had never organized a co- 
operative nor had any attempt ever been made by respondents Gold 
Medal Farms, Inc., Joseph Fromm, and Paul Steffin to form any 
type of cooperative. 

At the organization meeting on or about July 9, 1937, respondent 
Gold Medal Farms, Inc., through its representatives and respondent 
Paul Steffin, made many false, disparaging, and scurrilous state- 
ments concerning the Agency, = members, its objectives, and the 
character of its representatives, in an attempt to prevent said farmer 
producers from forming a producer-controlled cooperative and be- 
coming afliiated with the Agency. In spite of the acts of the 
respondents, as aforesaid, the farmer producers at said meeting 
voted to form a producers’ cooperative to become affiliated 
with the Agency and effected a temporary organization, including 
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the election of temporary officers. Announcement was made at this 
meeting of plans for a meeting to be held at a later date to perfect 
a permanent organization, and become affiliated with the Agency. 
Immediately following the adjournment of said meeting on or 
about July 9, 1937, the respondents, Gold Medal Farms, Inc., Joseph 
Fromm, Paul Steffin, and other representatives of the respondent 
Gold Medal Farms, Inc., initiated a campaign among the farmers 
from whom the respondent Gold Medal Farms, Inc., purchased milk 
at its Buskirk, N. Y. plant, including not only those farmers who 
produced milk in New York, but also some who produced milk in 
the State of Vermont and shipped said milk from the State of 
Vermont to the plant of respondent Gold Medal Farms, Inc. at Bus- 
kirk, N. Y., to dissuade them from perfecting the organization of a 
cooperative to become affiliated with the Agency and to persuade 
them to form a cooperative controlled and dominated by respondent 
Gold Medal Farms, Inc. As a result of this campaign, a meeting 
was held on or about July 12, 1937, at or near Buskirk, N. Y., which 
meeting was called by one John P. Weatherwax, a lawyer, acting 
in behalf of respondent Gold Medal Farms, Inc. During the cam- 
paign preliminary to said meeting and at the meeting itself, false, 
disparaging, and scurrilous statements were made concerning the 
Agency, its members, its objectives, and the character of its repre- 
sentatives, by respondents Joseph Fromm, Paul Steffin, and said 
John P. Weatherwax. The meeting was dominated and controlled 
by respondents Joseph Fromm, Paul Steffin, and others acting at 
the instance and behest of the respondent Gold Medal Farms, Inc., 
with the farmer producers having no voice whatsoever in the conduct 
of same. As a result of the false, disparaging, and scurrilous 
statements so made and used by the respondents and the manner in 
which said meeting was conducted by the representatives of the 
respondent Gold Medal Farms, Inc., certain farmer producers, in 
both New York and Vermont, selling and delivering milk to re- 
spondent Gold Medal Farms, Inc., at its Buskirk, N. Y. plant were 
induced to and did form a cooperative organization known as the 
Washington and Rensselaer Counties Producers Cooperative <As- 


‘sociation, Inc., and since its formation, this organization has been 


under the complete control of respondent Gold Medal Farms, Inc., 


acting through its representatives. 
As a result of the above mentioned activities of the respondents, 


more than two thirds of the farmer producers in both New York 


and Vermont selling and delivering milk to the aforementioned 
Buskirk, N. Y. plant of respondent Gold Medal Farms, Inc., have 
now signed up to become members of said company controlled 
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cooperative association, and have designated that association as 
their sole agent for the sale of their collective milk production, and 
said cooperative has entered into a contract with respondent Gold 
Medal Farms, Inc., whereby said respondent purchases all the milk 
produced by the members of the cooperative. A majority of the 
farmer milk producers who join this company controlled coopera- 
tive did not do so voluntarily and of their own accord but because of 
coercion, intimidation, threats, and misrepresentations by respond- 
ents, their agents, and representatives, as aforesaid. 

The aforementioned activities on the part of the respondents, their 
agents and representatives, have effectively prevented the formation 
of a producer controlled cooperative and the affiliation of said pro- 
ducers, through such cooperative, with the Agency. 

Par. 9. Dealers purchasing milk from producers affiliated with 
the Agency are compelled to and do bargain with the Agency, 
either directly or through the Dealers’ Agency, as to the price to be 
paid producers for their milk and cannot bargain directly with the 
farmer producer or with the cooperative to which the producer be- 
longs. The affiliation of the farmer producers in a given area with 
the Agency places them in a more advantageous position to bargain 
for the price of their milk, because of the collective bargaining 
power of the Agency. Milk dealers who are not members of the 
Dealers’ Agency or who do not bargain with the Agency, but bar- 
gain directly with the farmer producer from whom they purchase 
milk, or with local producers’ cooperatives, have a competitive ad- 
vantage over dealers who have become members of the Dealers’ 
Agency or who bargain directly with the Agency. 

Par. 10. The aforesaid acts, practices, and methods used by re- 
spondents in the course and conduct of the business of respondent 
Gold Medal Farms, Inc., in said commerce between, among, in and 
with the several States of the United States, have the tendency and 
capacity to and do mislead, intimidate, and coerce the farmer pro- 
ducers from whom the respondent Gold Medal Farms, Inc. pur- 
chases milk, and cause such farmer producers, because of such 
deception, coercion, and intimidation, to refrain from becoming 
affiliated with the Agency, and to continue to bargain directly with 
respondent Gold Medal Farms, Inc. As a result thereof, respondent 
Gold Medal Farms, Inc. has a competitive advantage over competi- 
tors in said commerce who do not use such acts, practices, and 
methods in the conduct of their said business, but who deal with the 
Agency rather than with farmer producers individually or company 
controlled cooperatives, which unfairly diverts substantial trade 
in said commerce to the respondent Gold Medal Farms, Inc. from 
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its said competitors to their injury and to the injury of the public. 

Par. 11. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of competi- 
tors of respondent, Gold Medal Farms, Inc., and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Frxpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 13, 1938, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Gold Medal Farms, Inc., a corporation, and Joseph Fromm and Paul 
Steffin, individuals charging them with the use of unfair methods of 
competition in commerce in violation of said act. After the issuance 
of said complaint, and the filing of respondents’ answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by Fletcher G. Cohn, attorney for the Com- 
mission, and in opposition to the allegations of the complaint by 
Willard R. Pratt, and Harold S. Fleischer, attorneys for the respond- 
ents, before John W. Addison, an examiner for the Commission there- 
tofore duly designated by it; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral argument of counsel, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Gold Medal Farms, Inc., is a corporation 
organized under the laws of the State of New York in 1932 and is now 
existing and doing business under and by virtue of the laws of said 


State, with its principal office and place of business located at 1157 


East One Hundred and Fifty-sixth Street, New York, N. Y. It is en- 
gaged in the business of buying milk and cream at a receiving station 
(creamery) at Buskirk, N. Y., and of pasteurizing, bottling, selling, 
and delivering the same at wholesale and retail in the city of New 
York, N. Y. Its paid-in capital is about $230,000, and its officers and 
directors are Hyman and Solomon Bagdanowsky and Abraham and 
Philip Bagdan. Its New York plant has a capacity for pasteurizing 
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220,000 pounds of milk a day. Its receiving station at Buskirk, N. Y., 
is one of the largest in the State of New York. At this plant, it buys 
milk and cream from about 650 farmers. The average station in the 
State of New York has about 100 patrons. It receives at this plant, 
at the season’s height, in excess of 5,000,000 pounds of milk a month, 
and from here daily ships to its pasteurizing plant in New York City 
about 970 cans of milk and 75 cans of cream. Respondent, Gold Medal 
Farms, Inc., also buys milk from other distributors of milk. 

Par. 2. Respondent, Gold Medal Farms, Inc., secures about two- 
thirds of all the milk received at its Buskirk station from farmers 
in Washington and Rensselaer Counties, N. Y., with the other one- 
third coming from 188 farmers with dairy farms in the State of 
Vermont. 

Par. 3. Respondent, Gold Medal Farms, Inc., sends its representa- 
tives into the State of Vermont to negotiate with Vermont milk pro- 
ducers for the delivery of their milk to its Buskirk station and also 
as to the prices to be paid for the milk of these Vermont producers. 
The milk and cream from Vermont are delivered in trucks to the 
Buskirk, N. Y., station; the truckmen are hired by and the handling 
charges borne by the Vermont farmers. These Vermont producers 
deal continuously with respondent, Gold Medal Farms, Inc., in the 
manner aforesaid, thus causing their milk to be delivered every day 
from their farms in Vermont to the purchaser thereof, respondent, 
Gold Medal Farms, Inc., at its Buskirk, N. Y., station. 

Par. 4. Respondent, Joseph Fromm, is General Manager of re- 
spondent Gold Medal Farms, Inc., and respondent, Paul Steffin, is 
Superintendent of the Buskirk station. They control and direct re- 
spondent, Gold Medal Farms, Inc.’s policies and practices in its rela- 
tion with the milk and cream producing patrons in the area which 
supplies milk and cream to the Buskirk station of respondent, Gold 
Medal Farms, Inc. 

Par. 5. The City of New York, Long Island, and several counties 
in the State of New Jersey, comprise the area usually referred to as 
the New York metropolitan milk market. ‘This area is the most 
densely populated region in the United States, and its daily milk 
consumption is approximately 4,000,000 quarts of milk and 2,000,000 


quarts of cream. The New York milk shed is the area which extends - 


throughout the State of New York and takes in parts of the States of 
Pennsylvania, New Jersey, Vermont, Massachusetts, Connecticut, and 
Maryland, throughout the rural sections of which the milk and cream 
produced on the dairy farms is approved by the proper authorities 
for sale and distribution in the New York metropolitan milk market. 
The milk is purchased from operators of these dairy farms or their 
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representatives by so-called dealers or distributors, among whom is 
respondent, Gold Medal Farms, Inc., who operate receiving stations 
and cooling plants at various points through the New York milk shed. 
Here the milk is gathered, cooled and processed and prepared for 
shipment to plants operated by said dealers located in the New York 
metropolitan milk market, where said milk and cream are processed 
or treated and placed in containers for delivery to wholesale, retail 
and ultimate consumer purchasers. About 34 percent of the milk 
consumed in the New York metropolitan milk market comes from 
States other than New York, and about 47 percent of same crosses 
state lines in reaching the market. 

Par. 6. Respondent, Gold Medal Farms, Inc. depplica for and re- 
ceived from the New York State Teparenent 6t Health a permit to 
ship, transport or import milk and cream into the State of New York 
from other States of the United States. In the New York metro- 
politan milk market, which is supplied with milk from the New York 
milk shed, respondent, Gold Medal Farms, Inc., sells and distributes 
milk and cream in competition with similarly situated milk dealers 
and distributors, engaged in interstate commerce in the sale and dis- 
tribution of milk in this area. Respondent, Gold Medal Farms, Inc., 
in the course and conduct of its said business, as aforesaid, is in direct 
and substantial competition in said trade in commerce between and 
among the several States of the United States, with other corpora- 
tions, and with firms, partnerships, and individuals engaged in the 
purchase of fluid milk and cream in the New York milk shed and in 
the sale and distribution thereof in the New York metropolitan milk 
market, as hereinabove described. 

Par. 7. The production and distribution of milk in the State of 

New York is a paramount industry affecting in a large measure the 
health and welfare of the people of that State. Both the Government 
of the United States and of the State of New York, through various 
agencies, have made investigations and reports as to the best method 
of stabilizing the dairy industry in the New York milk shed, so as 
to secure an adequate and proper supply of milk for the people in the 
New York metropolitan milk market and to assure a fair return to 
the producers of said milk in the New York milk shed. Through 
these investigations and reports, it has been determined that this could 
be accomplished most effectively through producer cooperative asso- 
ciations, controlled exclusively by the dairy farmer members thereof. 
It is the policy of the Government of the United States and of the 
State of New York to foster and encourage the formation of producer- 
controlled cooperatives. 
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Par. 8. In order to encourage a federation of cooperative associa- 
tions of milk producers for united action in collective bargaining for 
the sale of their milk, the State of New York, in accordance with the: 
reports of agencies of the Government of the United States and of 
the State of New York, in May 1937, passed the Rogers-Allen Law, 
which law in its original form was prepared by a conference of New 
York State farm organizations, which sponsored it in the Legisla- 
ture of the State of New York. The Rogers-Allen Law declares its 
purpose, among others, to be to promote, foster, and encourage intelli- 
gent and orderly marketing of milk through producer-owned and con- 
trolled cooperative associations; it provides for separate bargaining 
agencies to be established by incorporated producers’ associations, 
formed under the cooperative corporation laws of New York and 
other States in various production areas throughout the milk shed, 
and by distributors in various marketing areas. 

Par. 9. The Metropolitan Cooperative Milk Producers’ Bargaining 
Agency, Inc., hereinafter referred to as the “Agency,” was organized 
in June, 1987, under the New York Cooperative Corporations Law, 
with its principal office in the city of Syracuse, N. Y., with one of its 
primary objectives being to act as a milk producers’ bargaining 
agency, with all of the functions, powers and duties expressed or im- 
pled in or under the provisions of the Rogers-Allen law, so as to 
enable the milk producers to take advantage of the opportunity that 
was given them under said law. It bargains as to the price of milk 
and cream on behalf of its member cooperative associations of local 
producers in the New York milk shed. In order for producers of 
milk and cream to take advantage of the Rogers-Allen law, they must 
form producer cooperative associations under the laws of the State in 
which they live, and there are such local cooperatives organized under 
the laws of the States of New York, Vermont, and Pennsylvania. 
The said Agency is the only dairy farmers’ bargaining agency cre- 
ated under the laws of the State of New York, whereby more than 
one producers’ cooperative may join with other such cooperatives in 
bargaining jointly for the price to be paid to the producer by the 
dealer for milk for the New York metropolitan milk market. 

Par. 10. In carrying out the provisions of the Rogers-Allen law, 
the milk dealers and distributors in the New York metropolitan milk 
market organized the Metropolitan Milk Distributors’ Bargaining 
Agency, hereinafter referred to as the “Dealers’ Agency,” to bargain 
collectively with the Agency. Representatives of the two Agencies 
meet and agree upon the prices to be paid by the dealers or distributors 
to the producers. 
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Par. 11. About 48,000 of the approximately 62,500 producers in the 
New York milk shed are affiliated with the Agency through 90 cooper- 
ative associations operated locally in New York and other states which 
‘comprise the New York milk shed. The number of affiliates has been 
as high as 50,000. From 42 to 46 dealers or distributors, who pur- 
chased from 65 to 70 percent of all milk bought in the New York milk 
‘shed, were members of the Dealers’ Agency, but in June, 1938, this 
number had dropped to 4. This decrease in membership in the Dealers’ 
Agency was due to the fact that it was possible for the dealers to buy. 
milk from producers who were not members of the Agency; that is, 
from unorganized milk producers. This is related to the failure of 
milk producers to organize themselves into cooperatives, which in turn 
would join the Agency. If all the producers in the New York milk 
shed became affiliated with the Agency, distributors would be forced 
to deal with them by means of bargaining between the Agency and 
the Dealers’ Agency. 

Par. 12. Immediately after the creation of the Agency, it sent rep- 
resentatives throughout the New York milk shed to acquaint the pro- 
‘ducers with the Rogers-Allen law and to aid them in forming local 
producers’ cooperatives to take advantage of the provisions of this 
law. If, and when, a group of milk producers in a given area signi- 
fied a desire to form such a cooperative, the Department of Agricul- 
ture and Markets of the State of New York, through its representative, 
who usually accompanied a representative of the Agency, then assisted 
the milk producers in perfecting their organization of a local pro- 
-duters’ cooperative. 

Par. 13. The Agency, throughout the year following its formation, 
in its efforts to get farmers throughout the milk shed to form and main- 
tain local cooperatives which could join the Agency, met with much 
opposition from dealers and their representatives. This opposition 
from dealers, other than respondent, Gold Medal Farms, Inc., arose 
after the initiation of the opposition by respondents described in para- 
graphs 14 and 15 below, but was similar to that of the respondents 
and included threats to discontinue purchasing milk from farmers 
taking part in meetings to form such local cooperatives. Fifteen con- 
templated cooperatives failed to perfect their organization, 10 that 
were formed and joined the Agency later withdrew their membership, 
10 local cooperatives were formed to sell their milk direct to dealers 
instead of through the Agency. The Agency’s attempts to get all deal- 
ers to pay the prices bargained for by it were frustrated. 

Par. 14. In furtherance of the joint efforts of the Agency and the 
Department. of Agriculture and Markets of the State of New York, 
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representatives of both met with certain of the milk producers who 
delivered their milk to the Buskirk station of respondent, Gold Medal 
Farms, Inc., at Johnsonville and Eagle Bridge, N. Y., on July 9 and. 
August 10, 1937, respectively, in an effort to form the first cooperative 
ever formed or proposed among the producers selling their milk to, 
respondent, Gold Medal Farms, Inc., at its Buskirk, N. Y., station. 
Respondents did their utmost to prevent such producers from forming 
a producer-controlled cooperative association to affiliate with or join 
the Agency at these two Agency sponsored meetings, which were held 
for the purpose of forming and perfecting such a cooperative. Re- 
spondents and their representatives consumed a greater part of the 
time of the meetings, harangued the producers with arguments against 
forming the cooperative, making false and disparaging statements. 
concerning the Agency, its members, its objectives and the character 
of its representatives, and putting the producers of Gold Medal in 
fear of losing respondent, Gold Medal Farms, Inc., as a market for 
their milk if they formed such a cooperative. Among the representa- 
tions which were made by the respondents and their representatives at, 
these meetings, were statements that the Agency was an instrument. 
of, and was dominated by, the dairymen’s league, a cooperative which 
is a member of the Agency, and that said league’s certificates of 
indebtedness were worthless; whereas, in truth and in fact, the 
Agency’s bylaws are designed to, and do, prevent control by the league 
or any other large cooperative, and these provisions of the bylaws 
have been enforced. In truth and in fact, the league’s certificates of 
indebtedness are not worthless but, on the other hand, are of substan- 
tial value and are readily marketable. 

Par. 15. Respondents further induced and caused the producers,. 
located both in the States of Vermont and New York, all of whom 
sold their milk to respondent, Gold Medal Farms, Inc., at its Bus- 
kirk, N. Y., station, to form, on July 12, 1937, at a meeting called 
by the representatives of respondent, Gold Medal Farms, Inc., the 
Washington and Rensselaer Counties’ Producers’ Cooperative Associ- 
ation, Inc., hereinafter referred to as the “Washington and Rensse- 
laer Cooperative,” through which they were to sell this milk directly 
to Gold Medal Farms, Inc. At meetings, called and dominated by 
the respondents, and at other times and places, respondents and 
their agents or representatives repeated to the producers selling to 
respondent, Gold Medal Farms, Inc., the same arguments and mis- 
representations employed by them to prevent the formation of a 
cooperative heretofore mentioned in the preceding paragraph. The 
respondents, also, used the barn inspector of respondent, Gold Medal 
Farms, Inc., who passed upon the fitness of the producers’ barns and 
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equipment to determine whether or not they were in proper condition 
to enable them to supply milk for the New York metropolitan milk 
market, to solicit the producers whose barns he inspected, to join 
this cooperative. The respondents further held out to such produce- 
ers exaggerated promises to the effect that respondent, Gold Medal 
Farms, Inc., would pay them higher prices for their milk than the 
prices secured by producers who belonged to cooperatives which 
were members of the Agency. The respondents likewise misrepre- 
sented the methods to be used by the Washington and Rensselaer 
Cooperative in arriving at the prices to be paid by respondent, Gold 
Medal Farms, Inc., and as to the methods to be used in giving ad- 
vance notices of these prices to members. Furthermore, respondents 
put the producers selling to respondent, Gold Medal Farms, Inc., at 
his Buskirk, N. Y., station, in fear of losing this market if they did 
not join this cooperative. Respondents, through these acts and prac- 
tices, induced and caused more than 400 of their patrons to join the 
Washington and Rensselaer Cooperative. The result. has been that, 
although the producers attending the first Agency sponsored meet- 
ing voted 34 to 4 to form a producer-controlled cooperative to join 
the Agency and bargain through it for prices to be paid for the milk 


_ of its members, and although about 100 of the patrons at the second 


Agency sponsored meeting participated in adopting by-laws for such 
a cooperative, and although this cooperative did join the Agency, 
nevertheless it has failed to function because of the formation, as 
aforesaid, of the Washington and Rensselaer Cooperative, which 
cooperative was formed at the instance of the respondents and in 
the organization, management, control and operation, of which the 
milk producers who are members thereof apparently have had little, 
if any, voice. 

Par. 16. The acts and practices of respondents, as above found, 
have had, and do have, the tendency and capacity to, and did, and 
do, coerce, intimidate and deceive the Vermont and New York pro- 
ducers selling to respondent, Gold Medal Farms, Inc., and have pre- 
vented, and do prevent, them from’ exercising their free and unim- 
peded choice in deciding whether or not to form a producer-con- 
trolled cooperative association and sell through the Agency, thereby 
depriving such producers of the higher prices which would normally 
result from a single selling agency in control of all milk produced 
in the New York milk shed and entering the New York metropolitan 
milk market, and giving the respondent, Gold Medal Farms, Inc., a 
competitive advantage over competitive dealers who do not unfairly 
interfere with their producers and prevent them from joining pro- 
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ducer-controlled cooperative associations and becoming affiliated 
with and selling their products through the Agency. 

These acts and practices of the respondent, Gold Medal Farms, 
Inc., and the other respondents, as hereinabove set out, and stmilar 
acts and practices on the part of other-dealers in the New York milk 
shed subsequently thereto, had, and do have, the tendency and capac- 
ity to encourage unfair competition among such dealers and to reduce 
the prices paid by them to their producers for milk below the cost 
of production, and thus to threaten the quality and quantity of milk 
deemed suitable for consumption in the New York metropolitan milk 
market, with a resulting injury to the consuming public in said 
market. 

CONCLUSION 


The acts and practices of respondents, Gold Medal Farms, Inc., 
Joseph Fromm and Paul Steffin, as described above, are to the 
prejudice of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before John W. Addison, an 
examiner of the Commission, theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
briefs filed therein, and oral arguments by Fletcher G. Cohn, counsel 
for the Commission, and by Harold §S. Fleischer, counsel for the 
respondents, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent Gold Medal Farms, Inc., its suc- 
cessors or assigns, officers, representatives, agents, and employees, and 
respondents Joseph Fromm and*Paul Steffin, acting individually or 
through or by means of respondent Gold Medal Farms, Inc., or 
through or by means of any other dealer or distributor of milk or 
milk products, or through or by means of any group, association or 
combination of dealers or distributors, or any other agency, in con- 
nection ‘with the purchase, receipt, sale or distribution of milk in any 
form in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from doing directly or indirectly the following 
acts and things: 
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1. Deceiving, coercing or intimidating in any manner or by any 
means or method, any milk producer or producers from whom any of 
the respondents purchase or receive, or may hereafter purchase or 
receive, milk in any form whatsoever, for the purpose, or with the 
intent, or with the result, of preventing said producer or producers 
from assisting in organizing, or from forming, joining, or becoming 
a member of, or affiliated with, any milk producers’ cooperative 
association. 

2. Deceiving, coercing, or intimidating, in any manner or by any 
means or method, any milk producer or producers from whom any 
of the respondents purchase or receive, or may hereafter purchase 
or receive, milk in any form whatsoever for the purpose, or with the 
intent, or with the result, of causing said producer or producers to 
assist In organizing, or in forming, joining, or becoming a member 
of or affiliated with, any milk producers’ cooperative association. 

3. Threatening reprisals in any manner or form against any milk 
producer or producers from whom any of the respondents purchase 
or receive, or may hereafter purchase or receive, milk in any form 
whatsoever, as a penalty for, or as a result of, any attempt by said 
producer or producers to assist in organizing or forming any milk 
producers’ cooperative association, or, as a penalty for, or as a result 
of, any such producer or producers joining or becoming a member 
of, or affiliated with, any such association, or as a penalty for, or as 
a result of, the failure of any such producer or producers to assist 
in organizing, or forming any such association, or as a penalty for, 
or as a result of, his or their failing to join or failing to become a 
member of, or failing to become affiliated with, any such association. 

4. Interfering by means of deception, coercion, or intimidation, in 
any manner or form, with the free and unimpeded exercise of choice 
by any milk producer or producers from whom any of the respond- 
ents purchase or receive, or may hereafter purchase or receive, milk 
in any form whatsoever, in the determination by said producer or 
producers as to whether said producer or producers shall or should 
form, organize, join, or become affiliated with any producers’ coopera- 
tive association. 

5. Interfering by means of deception, coercion, or intimidation, 
in any form or manner, with the free and unimpeded exercise of 
choice by any milk producers’ cooperative association in its deter- 
mination of whether or not such milk producers’ cooperative associa- 
tion shall or should join or become affiliated, in any manner or form, 
with the Metropolitan Cooperative Producers’ Bargaining Agency, 
Inc., or any milk producers’ cooperative bargaining organization or 
agency, authorized by law. 
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6. Making, or causing to be made, in any form or manner, any 
falsely disparaging words or statements concerning or referring 
to the Metropolitan Cooperative Milk Producers’ Bargaining Agency, 
Inc., or any milk producers’ cooperative bargaining organization or 
agency, authorized by law, its purposes, objectives, its members, or 
the character of its representatives or membership. 

7. Controlling, dominating, interfering, or attempting to control, 
dominate, or interfere with, in any form, manner, or method what- 
soever, the organization, management, control, or operation of the 
Washington and Rensselaer Counties Producers’ Cooperative Asso- 
ciation, Inc., or any other milk producers’ cooperative associa- 
tion or agency, authorized by law, with the purpose, intent, or 
‘result of preventing the producer members, officers, or directors of 
such a cooperative, from exercising their free and unimpeded judg- 
ment as to its organization, management, control, or operation. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the form and manner in 
which they have complied with this order. 

Commissioner Davis dissenting. 
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‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
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Where a corporation had long engaged in manufacture and sale of storage bat- 
teries, dry batteries, radios, radio tubes, motor generator sets, distributors, 
spark-plug suppressors, intercommunicating devices, and electric clocks, for 
use, chiefly, in automobiles, under its registered trade name Philco, and had 
registered said name as trade-mark in various States and in foreign coun- 
tries and spent many millions of dollars in advertising its said products 
under said name and mark, and said products, as thus advertised by it and 
by advertisements placed by its dealers, had come to be well and favorably 
known to purchasing public, and said name Philco was understood by many 
buyers as meaning that any product offered for sale thereunder for use in 
or on automobile was product of said corporation, and it featured colors 
blue and yellow in its advertising and packed and marketed its radio tubes 
in blue and yellow cartons, and constantly litigated to prevent use of name 
Philco by others; and thereafter a corporation and individual, owner of 94 
percent of stock thereof prior to its dissolution, engaged in manufacture, sale 
and distribution of repair parts and automobile tires and tubes including 
tube repair kits, tire patches and reliner, patch cement and gasket cement, 
and three individuals, engaged as partners in sale and distribution of such 
products which they purchased from said corporation and, thereafter, from 
said individual— 

Made use of such trade names as Philco Rubber Co., Phileo Rubber Sales Co., 
Philco Auto Supply and others including term Philco and sold their said 
products, purchased as aforesaid from said individual, with brand or label 
Phileo thereon and thus sold inner tubes and spark plugs also dealt in and 
made use of labels on tube repair kits which were yellow with printed mat- 
ter on blue background, and, described as “True Blue” said kits and made 
use of said colors for spark plug containers, displaying, as aforesaid word 
Philco, and featured in their catalogues, at top and bottom of pages, in con- 
spicuous type such slogans as “Philco Guarantees You Satisfaction,” “Philco 
Gives You Highest Quality at Lowest Prices,” “Philco Products Mean Re- 
peat Business and Greater Profits” and others of similar tenor, and repre- 
sented thereby that said various products were made by said corporation or 
licensees, successors, or assignees thereof, 

Notwithstanding fact that said automobile tube repair kits, reliners, patches and 
other products thus designated, etc., were not made by said corporation first 
referred to or concern through which said corporation sold, under trade 
name Philco, its said products for resale to general public, and said indi- 
viduals and partners formed no part of and had no connection with said 
corporation or concern, which did not manufacture, sell or distribute said 
repair kits, patches and other products sold and distributed by said indi- 
viduals and partners; 
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With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that such false and 
misleading statements and representations were true and into purchase of 
products of said individuals and partners because of such erroneous and 
mistaken belief and with result of thereby diverting trade unfairly to them. 
from said corporation and from their other competitors who do not mis- 
represent the manufacturer or manufacturers of their respective products ; 

Held, that such acts and practices of said individuals as above set forth were 
all to the prejudice and injury of the public and competitors and consti- 
tuted unfair methods of competition. 


Before Mr. John W. Addison, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Mr. Malvin H. Reinheimer, of Philadelphia, Pa., for Albert 
Schwartz. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Phila- 
delphia Rubber Waste Co., a corporation, and Albert Schwartz, Isa- 
dore M. Engel, and Simon Sperberg, copartners, trading as Philco 
Rubber Co., Philco Rubber Sales Co., Philco Auto Supply, Philco. 
Auto & Rubber Supply, and Philco Spark Plug Co., hereinafter 
referred to as respondents, have been and are now using unfair 
methods of competition in commerce as “commerce” is defined in 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its: 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Philadelphia Rubber Waste Co., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Delaware, with its principal place 
of business located in the city of Philadelphia, in the State of Penn- 
sylvania. Albert Schwartz, Isadore M. Engel, and Simon Sperberg 
are copartners, trading under the names and styles of Phileo Rubber 
Co., Phileo Rubber Sales Co., Philco Auto Supply, Philco Auto & 
Rubber Supply, and Philco Spark Plug Co., with their principal 
place of business located in the city of Washington, in the District 
of Columbia. They also operate a branch office and place of business 
in the city of Richmond, in the State of Virginia. 

Said respondent corporation is now, and has been for more than 1 
year last past, engaged in the manufacture of tire patches, tire 
reliners, rubber patch cement, gasket cement, spark plugs, inner tubes, 
and tire repair kits, which it sells and distributes among various 


PHILADELPHIA RUBBER WASTE CO. ET AL. Bit 
‘375 Complaint 


states of the United States, under the trade name or designation of 
“Philco,” upon which it uses the brand of “Phileo Rubber Company, 
Philadelphia.” Of the three copartners named, respondent Albert 
Schwartz has been and is now in charge of the respondent corpora- 
tion’s principal place of business in Philadelphia; respondent Isadore 
M. Engel is in charge of the said partnership’s principal place of 
business in Washington, D. C., known as “Phileo Rubber Company,” 
which also displays upon its windows the words “Philco Rubber 
Sales Company, Washington”; respondent Simon Sperberg is in 
charge of the said partnership’s branch office and place of business 
located in Richmond, Va. Said respondents’ places of business in 
Washington, D. C., and Richmond, Va., do no manufacturing but sell 
and distribute products manufactured by respondent corporation, the 
said Philadelphia Rubber Waste Company, in its plant in Phila- 
delphia, Pa., and labeled or branded with the name “Philco,” as 
aforesaid, in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their business, said respondents, 
Philadelphia Rubber Waste Co., a corporation, and said Albert 
Schwartz, Isadore M. Engel and Simon Sperberg, were at all times 
herein referred to in competition with other corporations, individuals, 
firms, and partnerships likewise engaged in the sale and distribution, 
of similar products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. The Philadelphia Storage Battery Co. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its factory and principal 
place of business located in the city of Philadelphia, in the State of 
Pennsylvania. It is now and since 1919 has been engaged in the 
manufacture of radio and television receiving and broadcasting 
equipment, condensers, transformers, power units, converters, ampli- 
fiers, radio and telephone central control equipments, public address 
systems, storage batteries, electrolytes, testing apparatus, lubricating 
oils, furniture, and of a wide variety of automotive and other me- 
_ chanical apparatus. It has for several years last past also been 
engaged in the sale and distribution of said products, in commerce, 
between and among various States of the United States and in the 
District of Columbia, through its subsidiary, Philco Radio and Tele- 
vision Corporation, under the trade name and designation of 
“Philco,” causing said products, when sold, to be shipped from its 
place of business in the State of Pennsylvania to purchasers thereof 
located in States of the United States other than the State of Penn- 
‘Sylvania. Said company has built up and enjoys a valuable good 
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will in the word “Philco” as applied to its said products, particularly 
batteries, radios, and the various parts used in the assembling thereof 
in automobiles and other devices. Purchasers and prospective pur- 
chasers of automobiles and radios and accessories thereof as well as 
member of the respective trades dealing therein have, through long 
usage and over a long period of time, identified automotive and other 
mechanical apparatus and accessories which bear the name “Philco” 
as the products of the well and favorably known Philadelphia Stor- 
age Battery Co. 

Par. 3. In the course and conduct of their business as described 
in paragraph 1 hereof, and for the purpose of creating a demand 
on the part of the purchasing public for their products, the aforesaid 
respondents began at a date long subsequent to the adoption and use 
by said Philadelphia Storage Battery Co. of the word “Philco” as 
a trade name or designation for its products, to use the word “Philco” 
as a trade name or brand, and have continued to the present time 
to use the same in the manufacture, sale and distribution of their 
own products. They have caused and now cause said products to 
be marked and branded with the word “Philco.” In catalogs and 
price lists used in soliciting the sale of and selling said products 
among customers and prospective customers in various States they 
have used and featured and now use and feature the word “Philco” 
as their trade name and as the brand name or designation for said 
products. 

Par. 4. The representations made by the respondents as set forth 
in paragraph 3 hereof and others similar thereto, are false, mis- 
leading and deceptive in that the products of respondents as thus 
advertised and branded have a tendency and capacity to confuse, 
mislead, and deceive purchasers and prospective purchasers into the 
belief that the products so described and referred to were and are the 
products of the Philadelphia Storage Battery Co., when such was 
and is not the fact, to the injury of said Philadelphia Storage Bat- 
tery Co. and other competitors, which said competitors have built 
up and have for many years enjoyed valuable good will, as aforesaid, 
in the manufacture, distribution and sale of their respective products 
among the purchasing public in various parts of the United States. 

Par. 5. There are, and have been for more than one year last past, 
among the competitors of respondent manufacturers and distributors 
likewise engaged in the business of manufacturing and selling in 
commerce, as herein set out, tire patches, tire reliners, rubber patch 
cement, gasket cement, spark plugs, inner tubes, tire repair kits, and 
similar products for use in automobiles who do not misrepresent said 
products and who do not deceive and mislead purchasers or prospective 
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purchasers of their products by simulating or using the word 
“Philco” as a trade name or brand or by simulating or using the trade 
name or brand of any other competitor, and who truthfully repre- 
sent their products under their own trade names or brands. 

Par. 6. The use by respondents of said methods, acts and practices 
as above set forth, has had and now has the tendency and capacity 
to unfairly divert trade to respondents from their said competitors 
to the substantial injury of said Philadelphia Storage Battery Co. 
and those competitors selling the products of said Philadelphia 
Storage Battery Co. and other competitors, and also has the tendency 
and capacity to injure a substantial portion of the public by inducing 
purchasers and prospective purchasers to purchase their products 
manufactured and sold by respondents, as aforesaid, in and because 
of the erroneous belief that said products thus advertised under the 
trade name or brand “Philco” are the products of the Philadelphia 
Storage Battery Co., as aforesaid. 

Par. 7. The aforesaid methods, acts and practices of the respond- 
' ents are all to the prejudice of the public and of the respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 5, 1936, issued and 
served its complaint in this proceeding upon respondents, Phila- 
delphia Rubber Waste Co., a corporation, and Albert Schwartz, 
Isadore M. Engel, and Simon Sperberg, copartners, trading as 
Phileo Rubber Co., Philco Rubber Sales Co., Philco Auto Supply, 
Philco Auto & Rubber Supply, and Philco Spark Plug Co., charg- 
ing them, with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of answer thereto by respondent 
Albert Schwartz, on behalf of Philadelphia Rubber Waste Co., a 
corporation, and Albert Schwartz, trading as Philco Rubber Co., 
and Philco Rubber Sales Co., testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by Joseph 
C. Fehr, attorney for the Commission, and in opposition to the 
allegations of the complaint by Malvin H. Reinheimer, attorney for 
the respondent Albert Schwartz, trading as Philco Rubber Co., be- 
fore John W. Addison, an examiner of the Commission theretofore 
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duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto filed on behalf 
of respondent, Albert Schwartz, trading as Philco Rubber Co., testi- 
mony and other evidence, brief in support of the complaint and 
brief in opposition thereto filed on behalf of respondent Albert 
Schwartz, trading as Philco Rubber Co. (respondents Isadore M. 
Engel and Simon Sperberg, copartners, trading as Phileo Rubber 
Co., Phileo Rubber Sales Co., Phileo Auto Supply, Philco Auto 
& Rubber Supply, and Phileco Spark Plug Co., not having filed a 
brief), and the oral arguments of counsel aforesaid (oral arguments 
not having been requested by or on behalf of respondents Isadore 
M. Engel and Simon Sperberg, copartners, trading as aforesaid) 5 
and the Commission, having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in 


the interest of the public and makes this its findings as to the facts 


and its conclusion drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1, Respondent Philadelphia Rubber Waste Co. was a 
corporation organized in August 1932, under and by virtue of the 


laws of the State of Delaware. Said corporation’s principal place — 
p p pal p 


of business was located in Philadelphia, Pa. During the life of said 
corporation, the respondent Albert Schwartz owned 94 percent of the 
stock of said corporation. On December 29, 1936, which date was 
subsequent to the filing of the complaint herein, said corporation 
was dissolved. Thereafter, on January 21, 1937, the respondent 
Albert Schwartz registered the name Philadelphia Rubber Waste Co. 
under the Fictitious Names Act of the State of Pennsylvania, and 
as an individual has been, and is, doing business under that trade 
name. ‘The business now carried on by respondent Albert Schwartz 
as an individual under said trade name and under the trade name 
Philco Rubber Co. is of the same character as that previously car- 
ried on by him through the respondent corporation, the Philadelphia 
Rubber Waste Co. 

Respondents Albert Schwartz, Isadore M. Engel and Simon Sper- 
berg are individuals trading as copartners under the names and 
styles of Phileo Rubber Co., Philco Rubber Sales Co., Phileo Auto 
Supply, and Philco Rubber & Auto Supply (misnamed Philco Auto 
& Rubber Supply in the complaint), with their principal place of 
business at 311 H Street NE., in the city of Washington, D.C. They 
also operate a branch office and place of business at 504 Broad Street, 
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Richmond, Va. They secured, in June 1934, the registration of the 
term “Philco” as a trade-mark for tire and tube repair kits in the 
name of Philco Rubber Co. Isadore M. Engel for about 3 years, 
beginning in September 1934, traded as Phileo Spark Plug Co. at 
311 H Street NE., Washington, D. C. He applied in 1935 for regis- 
tration in the United States Patent Office of the term “Philco” as a 
trade-mark for spark plugs, but the registration was denied in April 
1937, in an uncontested opposition by Philadelphia Storage Battery 
Co. 

Respondent Philadelphia Rubber Waste Co., a corporation was, and 
respondent Albert Schwartz, trading as Philco Rubber Co., has been, 
and is now, engaged in the business of manufacturing, selling and 
distributing in commerce among and between various States of the 
United States and in the District of Columbia repair parts for auto- 
mobile tires and tubes, including tube repair kits, tire patches and 
reliners, patch cement and gasket cement, all of which are branded 
or labeled with the designation “Philco.” Said corporate respondent 
and respondent Albert Schwartz caused and respondent Schwartz 
now causes said products, when sold by them, to be transported from 
their place of business in Philadelphia, Pennsylvania, to the pur- 
chasers thereof at their respective points of location in various States 
of the United States and in the District of Columbia. Respondents 
Albert Schwartz, Isadore M. Engel, and Simon Sperberg, copartners 
trading under the aforesaid trade names, purchase and have pur- 
chased said products branded or labelled with the designation 
“Philco” from respondent Albert Schwartz, (said respondents for- 
merly purchasing said products from respondent Philadelphia Rub- 
ber Waste Co., a corporation) and cause and have caused said prod- 
ucts, when resold by them, to be transported from their place of 
business in the District of Columbia to the purchasers thereof at 
their respective points of location in the States of Maryland, South 
and North Carolina, Florida, and in the District of Columbia. The 
said respondents trading as copartners also sell and distribute to the 
purchasers, situated as aforesaid, automobile inner tubes and spark 
plugs branded or labelled with the designation “Philco.” In their 
catalog, in conspicuous type, at the top and bottom of pages, they 
display these slogans: “Philco Guarantees You Satisfaction” ; “Philco 
Gives You Highest Quality at Lowest Prices”; ‘“Phileo Products 
Mean Repeat Business and Greater Profits”; “Let Philco Help You 
Meet Competition” and “Increase Your Profits With Philco Prod- 
ucts.” The labels used by respondents on said tube repair kits are 
yellow, with the printed matter appearing on a blue background, and 
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the kits are described as “True Blue.” The containers for said spark 
plugs are also blue and yellow and carry a cross in yellow, on one 
part of which appears the word “Philco,” and on the other the words 
“Spark Plugs,” both printed in blue. 

Par. 2. In the course and conduct of their business, said Phila- 
delphia Rubber Waste Co. was, and said individual respondents 
Albert Schwartz, Isadore M. Engel, and Simon Sperberg were at all 
times herein referred to, and still are, in competition with other cor- 
porations firms, partnerships, and individuals likewise engaged in 
the sale and distribution of like and similar products in commerce 


between and among the various States of the United States and in | 


the District of Columbia. 

Par. 8. The Philadelphia Storage Battery Co. is a corporation 
organized, existing, and doing business since 1906 under and by virtue 
of the laws of the State of Pennsylvania. It has a factory and prin- 
cipal place of business located at Ontario and C Streets in the city of 
Philadelphia, Pa. It makes or has made storage batteries, dry bat- 
teries, socket powers, radios, radio tubes, motor generator sets, vibra- 
tors, distributors, spark plug suppressors, intercommunicating devices, 
and electric clocks. Its radio receiving sets are for use some in homes 
and others in automobiles. Most of its other items are for use on auto- 
mobiles only. It began making radio tubes and automobile radios in 
1929 or 1930. Since 1919, it has, directly or indirectly, sold its prod- 
ucts throughout the United States under the trade name “Philco,” 
which it registered in the United States Patent Office as a trademark 
in 1920, for batteries, battery plates and battery plate separators; in 
1923, for batteries and battery parts and supplies; in 1924, for elec- 
trolytes; in 1929, for radio receiving sets and radio speakers; and in 
1930 for a long list of batteries and battery parts and supplies. It has 
also registered the name as a trademark in various States of the 
United States and in foreign countries. Its products have been 
handled in stores in every State of the Union since 1919, and have 
also been sold in foreign countries. Among the stores offering its 
products for sale at retail are: Radio stores, automobile accessories 
stores, department stores, tire stores, garages, jewelry stores, furniture 
stores, and hardware stores. Since 1918, it has spent more than 25 
million dollars, advertising “Philco” products, and for the three years 
ending with 1937, spent over 3 million dollars a year in advertising 
them in full-page advertisements in The Saturday Evening Post, 
newspaper advertisements, billboard advertising and outdoor signs, 
window displays, store displays, and advertising direct by mail. Its 
own advertising is supplemented by advertisements placed by its 
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dealers. Its annual sales have risen from about 3.4 million dollars in 
1919 to over 48 million dollars in 1937. The products are well and 
favorably known to the purchasing public and there are many buyers 
who understand that any product offered for sale under the name 
“Philco” for use in or on an automobile is the product of Philadelphia 
Storage Battery Co. Its radio tubes are packed and marketed in blue 
and yellow cartons, and it features these colors and a cross or grid in 
its advertising matter. It is constantly engaged in litigation to pre- 
vent use of the name “Philco” by other companies and has been 
successful in preventing its use in connection with the sale of razors 
and oil burners. 

Par. 4. The Philco Radio and Television Corporation is a Del- 
aware corporation having its principal place of business at Tioga and 
C Streets, Philadelphia, Pa., and is engaged in selling and distribut- 
ing in commerce, among and between the various States of the United 
States and in the District of Columbia, the products of the Phila- 
delphia Storage Battery Co. under the trade name Philco, to 
individuals, and to business concerns, who in turn sell the same to 
the general public. 

Par. 5. The use by the respondents of the term “Philco” in their 
aforesaid trade names and the branding or labelling by respondents 
of their said automobile tube repair kits, reliners, patches, patch 
cement, gasket cement, inner tubes and spark plugs with the 
term “Philco” is a representation by respondents to the purchasing 
public that said products have been manufactured by the Philadel- 
phia Storage Battery Co. and causes members of the purchasing 


_ public to have the erroneous and mistaken belief that said products 


have been manufactured by the Philadelphia Storage Battery Co. 

Par. 6. In truth and in fact, respondents do not form a part of or 
have any connection with the Philadelphia Storage Battery Co. or 
the Philco Radio & Television Corporation, which said corporations 
do not manufacture, sell, or distribute the said repair kits, patches, 
reliners, patch cement, gasket cement, inner tubes, or spark plugs 
which are sold and distributed by respondents. 

Par. 7. The use by the respondents of the aforesaid false and 
misleading statements and representations has the capacity and tend- 
ency to, and does, and did, mislead and deceive a substantial num- 
ber of members of the purchasing public into the erroneous and 
mistaken belief that the aforesaid false and misleading statements 
and representations are true and into the purchase of respondents’ 
said products because of said erroneous and mistaken belief. As a 
direct result thereof, trade in commerce among and between the 
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various States of the United States and in the District of Columbia 
has been diverted unfairly to the respondents from the Philadelphia 
Storage Battery Co. and from their other competitors who do not 
misrepresent the manufacturer or manufacturers of their respective 


products. 
CONCLUSION 


The aforesaid acts and practices of the respondents as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent Albert Schwartz, on behalf of himself and respondent 
Philadelphia Rubber Waste Co., testimony and other evidence taken 
before John W. Addison, an examiner of the Commission theretofore 
duly designated by it, in support of the allegations of said com- 
plaint, and in opposition thereto, briefs filed herein, and oral argu- 
ments by Joseph C. Fehr, counsel for the Commission, and by Malvin 
H. Reinheimer, counsel for respondent, Albert Schwartz, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent Philadelphia Rubber Waste 
Co., a corporation, its officers, representatives, agents, and employees, 
and respondents Albert Schwartz, Isadore M. Engel, and Simon 
Sperberg, individually and as copartners, trading as Philco Rubber 
Company, Philco Rubber Sales Co., Phileo Auto Supply, Philco 
Rubber & Auto Supply, and Philco Spark Plug Co., or under any 
other name or names, their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of their various items of 
merchandise, in commerce, as commerce is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1, Representing, directly or by inference, through the use of the 
ivade name “Philco” or any colorable simulation thereof, or in any 
other manner, that tire patches, tire reliners, tire and tube repair 
kits, repair patch cement, gasket cement, spark plugs, inner tubes, 
or any other merchandise manufactured by manufacturers other than 
the Philadelphia Storage Battery Co. or its licensees, successors or 
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assignees, are “Philco” products or are made by or under license from 
the Philadelphia Storage Battery Co.; 

2. Using the term “Philco” or any other brand, corporate or trade 
name designed to have, or having, a tendency or capacity to deceive 
the purchasing public as to the identity of the manufacturer of the 
products sold by respondents. 

It is further ordered, That respondents shall, wjthin 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MaTTER OF 


WACO DRUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3468. Complaint, June 28, 1938.—Decision, Aug. 1, 1939 


Where a corporation engaged in sale and distribution of “Omodyne” medicinal 
preparation; in advertising the same in newspapers, circulars and other 
periodicals distributed among the various States and through radio continu- 
ity broadcast from stations of extrastate audience— 

(w) Represented that said preparation was a competent and effective cure or 
remedy for, and had substantial therapeutic value in treatment of, arthritis, 
neuritis, lumbago, sciatica, gout, neuralgia, and rheumatism, and that use 
thereof quickly relieved aches and pains caused by or associated with such 
ailments and conditions; and 

(b) Represented that use thereof eliminated poisons from the system, and that 
such preparation was prepared and compounded according to a scientific 
method and formula; 

Facts being it was not a remedy or cure for said various ailments, would not 
relieve poisons as above set forth, nor aches and pains caused by or as- 
sociated with rheumatic conditions, it was not compounded or prepared 
in accordance with any scientific method or formula. but contained various 
drugs which were incompatible with others included therein, and such 
incompatible drugs thus included dissipated any therapeutic value which 
might otherwise be possessed by said drugs when used separately, each 
of which might cause toxic symptoms in users thereof, and it was not a 
competent or effective treatment for aforesaid ailments, and would not 
relieve user thereof of pains or aches caused by or associated with any of 
such conditions; 

With effect of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such false and 
misleading statements and representations were true, and into purchase of 
its said product, and with result that trade in commerce was diverted 
unfairly to it from its competitors who truthfully represent the thera- 
peutic value and effectiveness of their respective preparations: 

Held, That such acts and practices, under circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr. Henry M. White, trial examiner, 
Mr, Reuben J. Martin, Mr. Alden S. Bradley and Mr. M. C. Pearce 
for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Waco Drug Co., 
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a corporation, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrarn 1. The respondent, Waco Drug Co., is a corporation 
existing under the laws of the State of Oregon with its principal 
office and place of business at 406 Stock Exchange Building, Port- 
land, Oreg. Respondent is now, and for several years last past has 
been, engaged in the sale of a certain liquid mixture known as 
“OQmodyne” which is advertised and sold as an effective remedy and 
cure for arthritis, neuritis, sciatica, gout, all muscular aches and 
pains, related diseases and ailments. 

Respondent causes said preparation, when sold, to be transported 
from its place of business in Oregon into and through the various 
States of the United States and the District of Columbia and has 
maintained, and now maintains, a constant current of trade in com- 
merce in said commodity in and among the various States of the 
United States and the District of Columbia. 

Par. 2. In the course and conduct of its business respondent has 
been, and now is, in substantial competition with other corporations 
and =} individuals and partnerships engaged in the sale and distri- 
bution in commerce among and between the States of the United 
States and in the District of Columbia of preparations designed to 
cure and remedy the diseases and conditions for which the respond- 
ent recommends its said preparation. 

Par. 3. In the course and conduct of its business respondent has 
advertised said preparation by radio broadcasts and in newspapers, 
periodicals, and other publications circulated in and among the 
various States of the United States and the District of Columbia. In 
the course and conduct of its said business and for the purpose of 
inducing members of the public to purchase said preparation respond- 
ent in its advertisements of the same makes the following 
representations : 

If you suffer from rheumatic pains in the form of arthritis, neuritis, sciatica, 
lumbago or gout your body also needs a sprucing up. To eliminate the toxic 
poisons and acids accumulated * * * get a bottle of Omodyne for quick 
relief. Omodyne is a specific rheumatic remedy, * * * The quick results 
will surprise you. Don’t suffer unnecessary pains another day. 

The Waco Drug Co., manufacturers of Omodyne, is gratified to inform its 
listeners of the continued success of its product, in the relief of rheumatic 


afflictions. * * * Omodyne has been so thoroughly tested over a long period 
of years that its manufacturers have no doubt as to the efficacy of this won- 
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derful remedy, and every day the proof is in the amazing relief it is giving 
the users of Omodyne. It is a great pleasure to the Waco Drug Co. to feel 
that they are doing their bit to relieve the great and constant sufferers fiat 
rheumatic ills entail and they wish they could see and talk personally with 
each and every gone afflicted in this manner to the end that a fair trial at 


least would be given this tried and proven remedy. tae! 

* * * Tf you are suffering with arthritis, neuritis, lumbago, Solace 105 
any form of rheumatic aches or pains you owe it to yourself to do something 
about it. Give Omodyne a trial and you will be amazed at the results. 
Omodyne is not a prescription that can be prepared in the back room of a 
pharmacy in a few minutes. It is a product that takes time and scientific 
preparation and goes to its users efficient and pure and pleasant to take with 
medicinal properties that eliminate the poisons and acid that cause such untold 
suffering. Remember, Omodyne contains no alcohol, opiate, nor narcotic drug. 
Omodyne is a specific for rheumatic ills and nothing more and offers to its 
users the quickest and most economical home treatment available today. It 
is no longer necessary to suffer with disability, sleepless nights and pain, when 
immediate relief is at hand. No one should become reconciled to a condition 
that may lead to the permanent impairment of health. Omodyne acts directly 
upon the kidneys, dissolves and eliminates uric acid and other poisonous 
deposits from the body, which is the most common cause of all rheumatic ills. 
Omodyne further acts as an alterative, causing inflammation to subside and 
swelling to disappear, thus assisting nature to reestablish normal and healthy 
functions of the body. Omodyne quickly relieves pain without the use of any 
narcotic drug. Omodyne contains no alcohol or opiates. 


Many other statements of like import and effect are made and used 
by the respondent. 

Par. 4. The preparation of respondent is not an effective remedy 
or cure for any of the diseases, ailments, and ills hereinbefore 
described, and does not have the remedial, curative, or therapeutic 
properties represented by the respondent. Such preparation is not 
manufactured or prepared by any special or scientific method, nor 
does the manufacture or preparation of the same require any special 
or scientific knowledge or equipment. 

Par. 5. Among the competitors of the respondent in said com- 
merce, as herein set out, are many who sell and distribute prepara- 
tions manufactured and prepared in a special or scientific manner 
which are designed to cure or remedy the diseases and ailments above 
described, and who do not in any way falsely represent the remedial, 
curative, or therapeutic properties of the same. 

Par. 6. Various members of the purchasing public have an active 
preference for those preparations designed to cure the diseases and 
ailments hereinabove described which are manufactured or prepared 
according to special or scientific methods. 

Par. 7. In truth and in fact the preparation Omodyne, as pre- 
pared and sold by the respondent, is not prepared according to any 
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special or scientific method, nor does it have the curative, remedial, 
or therapeutic properties claimed by the respondent. 

Par. 8. The aforesaid false and misleading statements and repre- 
sentations used by respondent in offering for sale, and selling, its 
preparation in commerce, as herein set out, have had, and now have, 
the tendency and capacity to, and do, mislead and deceive members 
of the purchasing public into the erroneous belief that such prepara- 
tion has been manufactured or prepared according to a special or 
scientific method and has the remedial, curative, and therapeutic 
properties claimed by the respondent, and such. members of the pur- 
chasing public, because of such erroneous belief, purchase a sub- 
stantial volume of respondent’s said preparation. 

As a result thereof, trade in said commerce now is, and has been, 
unfairly diverted to respondent from competitors who do not, in the 
advertisement, sale, and distribution in said commerce of their re- 
spective products, make false claims about the manner of preparation 
of the same, or of the remedial, curative, or therapeutic properties 
thereof, to the injury of said competitors and to the injury of the 
public. 

Par. 9. The acts and practices of the respondent as hereinabove 
alleged are all to the prejudice of the public and the respondent’s 
said competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Revort, Frnprncs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 28, 1938, issued and thereafter 
served its complaint in this proceeding upon the respondent, Waco 
Drug Co., a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
The respondent, Waco Drug Co., a corporation, filed no answer to the 
complaint. 

After the issuance of said complaint, testimony and other evidence 
in support of the allegations of said complaint, were introduced by 
Reuben J. Martin, attorney for the Commission, before Henry M. 
White, an examiner of the Commission, theretofore duly designated 
by it; and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint, testimony and other evidence and brief in support of the 
complaint (respondent not having filed brief and oral argument not 
having been requested) ; and the Commission having duly considered 
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the same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Waco Drug Co., is a corporation organ- 
ized and existing under the laws of the State of Oregon and having its 
office and principal place of business in the Stock Exchange Building 
in the city of Portland, State of Oregon. Respondent for more than 
one year immediately prior to May 1, 1988, was engaged in the business 
of the sale and distribution of a medicinal preparation designated 
“Qmodyne.” Respondent caused said preparation when sold to be 
transported from its aforesaid place of business in the State of Oregon 
to purchasers thereof at their respective points of location in various 
States of the United States other than the State of Oregon. Re- 
spondent, at all times mentioned herein, maintained a course of trade 
in commerce in said preparation among and between various States 
of the United States. 


Par. 2. In the course and conduct of said business, respondent was, 
at all times mentioned herein, in substantial competition with other 


corporations and with individuals and partnerships engaged in the 
sale and distribution of medicinal preparations designed and used for 
the treatment of the ailments and conditions of the human body for 
which respondent recommended the use of its said preparations as 
hereinafter described. 

Par. 3. In the course and conduct of its business, as aforesaid, and 
for the purpose of inducing the purchase of said preparation the 
respondent caused various statements and representations relative to 
the therapeutic value of said preparation, to be inserted in advertise- 
ments in newspapers, circulars, and other publications having a circu- 
lation among and between various States of the United States, and 
in radio continuity broadcast from radio stations which had power 
to and did convey the programs emanating therefrom to listeners 
thereto situated in various States of the United States. Among and 
typical of the statements and representations by respondent, dis- 
seminated as aforesaid, are the following: 


If you suffer from rheumatic pains in the form of arthritis, neuritis, sciatica, 
lumbago or gout, your body also needs a sprucing up. To eliminate the toxic 
poisons and acids accumulated * * * get a bottle of Omodyne for quick 
relief. Omodyne is a specific rheumatic remedy * * * The quick results 
will surprise you. Don’t suffer unnecessary pains another day. 

The Waco Drug ©o., manufacturers of Omodyne is gratified to inform its 
listeners of the continued success of its product, in the relief of rheumatic 
afflictions. * * * QOmodyne has been so thoroughly tested over a long period 
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of years that its manufacturers have no doubt as to the efficacy of this wonderful 
remedy, and every day the proof is in the amazing relief it is giving the users 
of Omodyne. It is a great pleasure to the Waco Drug Co., to feel that they 
are doing their bit to relieve the great and constant sufferers that rheumatic 
ills entail and they wish they could see and talk personally with each and every 
one afflicted in this manner to the end that a fair trial at least would be given 
this tried and proven remedy. 

* * * Tf you are suffering with arthritis, neuritis, lumbago, sciatica or any 
form of rheumatism aches or pains you owe it to yourself to do something about 
it. Give Omodyne a trial and you will be amazed at the results. Omodyne is 
not a prescription that can be prepared in the back room of a pharmacy in a 
few minutes. It is a product that takes time and scientific preparation and 
goes to its users efficient and pure and pleasant to take with medicinal properties 
that eliminate the poisons and acid that cause such untold suffering. Remember, 
Omodyne contains no alcohol, opiate, nor narcotic drug. Omodyne is a specific 
for rheumatic ills and nothing more and offers to its users the quickest and 
most economical home treatment available today. It is no longer necessary 
to suffer with disability, sleepless nights and pain, when immediate relief is 
at hand. No one should become reconciled to a condition that may lead to the 
permanent impairment of health. Omodyne acts directly upon the kidneys, dis- 
solves and eliminates uric acid and other poisonous deposits from the body, 
which is the most common cause of all rheumatic ills. Omodyne further acts 
as an alterative, causing inflammation to subside and swelling to disappear, 
thus assisting nature to reestablish normal and healthy functions of the body. 
Omodyne quickly relieves pain without the use of any narcotic drug, Omodyne 
contains no alcohol or opiates. 

OMODYNE 
Quick Relief For 
Rheumatism 
Arthritis 
Neuritis 
Sciatica 
Neuralgia 
Lumbago 
Muscular and inflammatory 
rheumatism. 


Omodyne is a prescription which has been used for many years with marked 
success, in private, industrial and hospital treatment, for the several forms of 
rheumatism, including neuritis, arthritis, lumbago, gout, alcoholic neuritis, 
sciatica, muscular and inflammatory rheumatism or muscular aches and pains. 
Omodyne acts directly upon the kidneys, dissolves and eliminates uric acid, which 
is the most common cause of rheumatic CONCIEION. wees wee 

Waco Drug Company, 

406 Stock Exchange Bldg., 
8rd and Yambill, 
Portland, Oregon. 


Par. 4. Through the use of the aforesaid advertisement and others 


of similar import or meaning not herein set out, respondent represented 
that its preparation “Omodyne” is a competent and effective cure or 
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remedy for, and has substantial therapeutic value in the treatment of 
arthritis, neuritis, lumbago, sciatica, gout, neuralgia, and rheumatism, 
and that the use of such preparation quickly relieves the aches and 
pains which are caused by or associated with such ailments and condi- 
tions; that the use of such preparation eliminates poisons from the 
human system; and that such preparation is prepared and compounded 
according to a scientific method and formula. 

Par. 5. The formula for each fluid ounce of the product “Omodyne” 
is as follows: 


Strontiumesalicylatess a sesso eae ee mete eae eee 25 grains 
ORIN. Ss ee ee eae ee eee 10 grains 
Potassium: dodide@s. 235. == ee Se ee ee ee 6 grains 
GOT CII CHING ee a ey re Ws grain 
Non-alcoholic, aromatic elixir, Aqua aa qs ad_-_-_-___- fl. oz. 1. 


Par. 6. The aforesaid statements and representations by respondent 
relative to the therapeutic value of the preparation “Omodyne” are 
false and misleading. Said preparation is not a remedy or cure for 
arthritis, neuritis, lumbago, sciatica, gout, neuralgia, or rheumatism. 
The use of such preparation will not eliminate poisons from the human 
system or relieve the aches and pains which are caused by or associated 
with rheumatic conditions. Said preparation is not compounded or 
prepared in accordance with any scientific method or formula. Var- 
ious drugs contained in said preparation are incompatible with other 
drugs contained therein. The preparation is an aqueous solution, and 
the drug colchicine deteriorates or decomposes in an aqueous solution. 
Salicylates cause the decomposition of colchicine. Potassium iodide is 
incompatible with colchicine, and salicylates are not generally pre- 
scribed with iodides. The compounding of said incompatible drugs in 
the preparation “Omodyne” dissipates any therapeutic value which 
may be possessed by said drugs when used separately. Each of the 
drugs contained in said preparation may cause toxic symptoms in the 
users thereof. The strontium salicylate is irritating to the mucosa of 
the stomach. The potassium iodide may be injurious to persons suffer- 
ing from tuberculosis or goiter and colchicine is a deadly poison when 
taken in excessive amounts. Such preparation is not a competent or 
effective treatment for arthritis, neuritis, lumbago, sciatica, gout, neu- 
ralgia or rheumatism, and such preparation will not relieve the user 
thereof of the pains or aches which are caused by or associated with any 
of such conditions. 

Par. 7. The use by respondent of the aforesaid false and misleading 
statements and representations had the capacity and tendency to, and 
did, mislead and deceive a substantial number of the members of the 
purchasing public into the erroneous and mistaken belief that said 
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false and misleading statements and representations were true, and 
into the purchase of respondent’s said preparation. As a direct result 
thereof, trade in commerce among and between various States of the 
United States has been diverted unfairly to respondent from its said 
competitors who truthfully represent the therapeutic value and the 
effectiveness in use of their respective preparations. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition im commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence taken before Henry M. White, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the allegations of 
said complaint, brief filed by counsel for the Commission (respondent 
not having filed brief and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That respondent, Waco Drug Co., its officers, represen- 
tatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribu- 
tion of a medicinal preparation now designated “Omodyne” or any 
other preparation composed of substantially similar ingredients or 
possessing substantially similar therapeutic properties, in commerce, 
as commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing that said preparation is a remedy or cure for, or 
an effective treatment for, arthritis, neuritis, lumbago, sciatica, gout, 
neuralgia, or rheumatism, or has any beneficial value in relieving the 
aches or pains which are due to or persist because of such conditions ; 

2. Representing that the use of said preparation will cause the elim- 
ination of poisons from the human system, or that said preparation is 
prepared in accordance with a scientific formula ; 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


FRED ADELMANN, ALSO KNOWN AS FRANK ADELMANN, 
TRADING AS VIT-O-NET COMPANY, VIT-O-NET COR- 
PORATION AND ELECTRIC BLANKET COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


- Docket 3533. Complaint, Sept. 21, 1938 "—Decision, Aug. 1, 1939 


Where an individual engaged in manufacturing, advertising, selling and distribut- 
ing, under name “Vit-O-Net” and other names, an electrical device in the 
nature of a blanket; in advertising his said device in booklets, pamphlets, 
circulars, labels, and folders distributed among prospective purchasers, and 
in newspapers and magazines thus circulated, and in advertisements thereof 
which he thus disseminated in commerce and which were intended and 
likely to induce purchase thereof— 

(a) Represented and implied that said device created and diffused so-called 
“electromagnetic energy” which was transmitted to the person within or 
under the protection thereof, leading to increased activity and revitalization 
of organs and cells of the body, charging the blood stream with such energy, 
and resulting in elimination of many times more poisons than was possible by 
any other method, and that resulting stimulation of the various cells of the 
body produced the cure of practically all the diseases which afflicted man- 
kind, and that a large number of specified diseases, ailments and conditions, 
including blood pressure, rheumatism, arthritis, pneumonia, and numerous 
others, could be cured through use of said device, through correction of 
faulty elimination which he claimed to be responsible for said diseases, etc., 
facts being it did not create and diffuse so-called “electro-magnetic energy” 
which was transmitted as above set forth, or accomplish the other results 
claimed, use thereof did not cure said various diseases, ailments and condi- 
tions, and said device was. not beneficial in treatment of any of them, except 
in those instances where direct application of heat over an extended area was 
beneficial ; 

(0) Represented that said device was created and manufactured for practical 
application of the biological, chemical, and other scientific discoveries and 
theories of well-known scientists, and was the result of painstaking and 
long experiments and tests, and was used, endorsed, and recommended by 
prominent and well-known physicians, scientists and other persons, and by 
hospitals, schools, and various other institutions, on the basis of extensive 
medical and scientific research by such persons and institutions, facts being 
it was not created and made for practical application of such discoveries and 
theories, aS above set forth, or result of such experiments and tests, nor 
used, endorsed, or recommended by physicians, ete., as above claimed, and 
had not been tested or endorsed by such institutions and persons after such 
research ; 
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(c) Represented that said device possessed therapeutic properties and values 
other than those resulting from heat produced thereby, facts being it 
possessed no such yalues or properties, other than as a producer of heat for 
direct application to extended areas of the body; and 

(d) Represented that he maintained a health division under the supervision and 
direction of a physician, and operated a laboratory in connection therewith 
which gave medical advice to and made analyses for purchasers of said 
device, and that he rendered a medical service to such purchasers and their 
families as long as such purchasers owned such device, facts being he main- 
tained no such health division, operated no laboratory, and gave no competent 
medical advice to and made no scientific analyses for said purchasers, and 
maintained no such medical service therefor, and rendered no health or 
laboratory service of any kind to purchasers of his said device ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such statements, representations and 
implications, and such false adyertisenyents, were true, and that said device 
possessed curative and therapeutic values and properties claimed, and was 
used, recommended, and approved as above set forth, and was result of 
medical and scientific experiments enumerated, and that he maintained a 
health division under supervision and direction of a competent physician and 
a laboratory staffed by competent technicians for the dissemination of 
advice to and making analyses for purchasers of said device, and into buying 
such device as result of such erroneous and mistaken beliefs induced as above 
set forth: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
and injury of the public and constituted unfair and deceptive acts and 
practices. 


Before Mr. Randolph Preston, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Paul J. Donovan, of Chicago, Ll., for respondent. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Bets 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Frank Adelmann, an 
individual, trading and doing business under the names of Vit-O-Net 
Co., Vit-O-Net Corporation, and Electric Blanket Co., hereinafter 
referred to as the respondent, has violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended com- 
plaint, stating its charges in that respect as follows: 

Parscrapu 1. The respondent, Frank Adelmann, is an individual, 
trading and doing business under the names of Vit-O-Net Co., Vit-O- 
Net Corporation, and Electric Blanket Co., who for more than a year 
last past has been, and is now, engaged in the business of manufactur- 
ing, distributing, and selling an electrical device from his place of 
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business at 1716 South Michigan Avenue, Chicago, Ill., to persons 
located in the various States of the United States and in the District 
of Columbia. The device is a so-called electric blanket through which 
are run, or into which are woven, copper wires connected to an attach- 
ment for plugging into an electric socket, which respondent refers to 
as “Vit-O-Net” and other names. 

The respondent causes his device, when sold, to be transported from 
his said place of business in the State of Illinois to purchasers thereof 
iocated in various States of the United States other than the State of 
Illinois and in the District of Columbia. He maintains a course of 
trade in said device so sold and distributed by him in commerce be- 
tween the State of Illinois and various other States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business and for the 
purpose of inducing members of the public to purchase said device, 
respondent sends to, and disseminates among, prospective customers 
located at various points in many of the States of the United States 
and in the District of Columbia, letters, booklets, pamphlets, circulars, 
folders, and other forms of advertising matter wherein he describes 
said device, enumerates its claimed therapeutic value and makes many 
statements and representations regarding said device and its efficacy 
in the treatment and cure of various ailments, diseases, and conditions. 
Among, and typical of, said statements and representations so used 
and disseminated are the following: 


Scientists have long realized that if a method could be found for stimulating 
the tiny living cells to throw off this waste—to arouse the waste channels to 
carry it out of the system more promptly—all body cells and tissues would be 
healthy and the largest part of human ills would be wiped out. 

This end has been sought for centuries by drugs, by manipulation, by massage, 
by electric treatments of various sorts, all seeking the same end—to vibrate the 
tiny cells; to stimulate them to activity; to hasten elimination; then to encourage 
assimilation of new food supplies by live, healthy tissue. 

Hlectricity has been the great hope of corrective therapeutics, particularly since 
radio has opened a new sphere of science in the study of the unquenchable waves 
of electro-magnetic force which travel the whole world around. At first, high- 
frequency machines were used, but their application was only local. Magnetism 
alone had the same limitations. 

If only electrical energy, magnetism and a gentle heat could be made to reach 
all the tissues of the body at once, elimination would be general. So that wastes, 
removed from local spots, would not be dumped onto other organs to cause new 
troubles! Thousands have studied the problem. 

During seventeen years of patient, at times painful and discouraging effort, 
in literally thousands upon thousands of tests, the Vit-O-Net has worked its slow 
but sure way to that goal. 

Even after perfection was obtained in the laboratory and in the factory, it was 
determined that Vit-O-Net should not be marketed to the general public until 
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ample proof of its health-building properties had been established fully. For 
years it was sold principally to hospitals, physicians and sanitariums. These 
institutions have purchased blankets and used them regularly to relieve suffering 
and to save life. 

Over 18,000 actual users by their grateful acknowledgment of recovery from 
all manner of ‘elimination diseases”, attest the fact that Vit O-Net not only has 
reached the solution of the problem, but has established its success by literally 
thousands of successful recoveries. 

- Vit-O-Net vibrates the cells! Gently, as though by thousands of invisible 
fingers ! 

Vit-O-Net stimulates cells and blood stream—every tiny particle of both! 
Vit-O-Net eliminates wastes! By arousing the human sewage system to action. 
Assimilation follows. Healthy cells, tissues, organs, bodies——all follow. 

Vit-O-Net is not simply a heating and sweating device. Where the average heat 
treatment weakens, Vit-O-Net stimulates and increases energy. It has been 
notably successful with heart and anemia cases; also with aged people who ean- 
not Stand the weakening effect of ordinary heat treatments. 

Under Faraday’s Law, just as the wire loops in the dynamo pick up electric 
eurrent, so the blood stream, moving through the magnetic field, becomes 
charged with tiny, minute currents of electricity. Although these minute electric 
currents are so small they scarcely are measurable, they are sufficient to stim- 
ulate the tiny cells of the body; a heavy current would have overwhelmed these 
tiny cells. 

Movement of muscles in breathing or of the other organs of the body as they 
function, likewise charge them with electricity. Both the magnetic lines of 
force and the electrically charged blood stream reach every cell in the body— 
the cells in the very marrow of the bones just as readily as the cells of the skin. 
They stimulate each cell, the unit of life, to unload accumulation of waste 
directly into the blood stream and other waste channels. This explains why 
the Vit-O-Net produces results which cannot be obtained with any other form 
of treatment. 

With the blood stream electrified and all the cells of the body receiving the 
electro-magnetic energy, and under their influences unloading waste into the 
proper channels, the cells become “hungry” for new nourishment, which is taken 
up eagerly ; naturally each cell becomes sound and well. When all the cells in 
an organ or in a muscle are well, the organ or muscle is well; when all the 
organs and tissues are well, the body is well.. There is no guesswork about it. 
Proof has been established in thousands of cases. 


FAULTY ELIMINATION! 


Blood Pressure Bright’s Disease 
Rheumatism Stomach Troubles 
Arthritis Dropsy 

Neuritis Catarrah 

Sciatica Goitre 

Pneumonia Constipation 

Flu Auto-Intoxication 
Uremia Eezema 

Kidney Cases Diabetes 

Liver Disorders Women’s Ailments 
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Asthma Obesity 
Colds Hay Fever 
Acne and Pimples Neurasthenia 
Nervousness Varicose Veins 
Insomnia Social Diseases 
Paralysis Heart Diseases 


How is it possible that all these ailments are being relieved by the same treat- 
ment. The answer is simple; they have one common cause—Faulty Elimination. 


IMPORTANT! 
HEALTH SERVICE 


Every purchaser of Vit-O-Net, who thus becomes a member of our Health Club, 
is entitled to medical service for himself and all members of his family, as long as 
he owns a Vit-O-Net. There is no charge for this service. 

With each Vit-O-Net goes a Case History blank, which the purchaser is to fill 
out completely in his own words. There also is a container in which a sample 
for urinalysis may be sent our laboratories. 

Our Health Division is under direction of a physician, an M. D., who also is a 
Master of Arts and a Fellow of the American Medical Association. He is anxious 
to work with your physician with only one object in view—your health. 

Our laboratories are under direction of a nationally known technician. Advice, 
diets and analyses from our Health Division may be submitted to any recognized 
authority for verification. 

This service is yours, as long as you live! 

All of said statements, together with similar statements, appearing 
in respondent’s advertising literature, purport to be descriptive of 
respondent’s said device and of its effectiveness in use. By the means 
and in the manner aforesaid, respondent, directly and by inference, 
through the statements and representations herein set out, and other 
statements and representations of similar import and effect, represents 
and imphes that said device creates and diffuses so-called “electro- 
magnetic energy” which is transmitted to the person within or under 
the protection of said device, thereby causing an increased activity 
and revitalization of the organs and cells of the body, charging the 
blood stream with such energy, resulting in an elimination of many 
times more poisons than is possible by any other method, and that the 
resulting stimulation of the various cells of the human body produces 
a cure of practically all of the diseases, ailments and conditions which 
afflict mankind; that the following diseases, ailments and conditions 
can be cured through the use of said device because said device corrects 
faulty elimination, which respondent claims is responsible for said 
diseases, ailments and conditions: blood pressure, rheumatism, ar- 
thritis, neuritis, sciatica, pneumonia, flu, uremia, kidney cases, liver 
disorders, asthma, colds, acne and pimples, nervousness, insomnia, 
paralysis, Bright’s disease, stomach troubles, dropsy, catarrh, goitre, 
constipation, auto-intoxication, eczema, diabetes, women’s ailments, 
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obesity, hay fever, neurasthenia, varicose veins, social diseases, heart 
diseases; that said device is created and manufactured for practical 
application of the biological, chemical, and other scientific discoveries 
and theories of well-known scientists and as the result of painstaking 
and long experiments and tests; that said device is used, endorsed and 
recommended by prominent and well-known physicians, scientists, 
and other persons and by hospitals, schools, and various other insti- 
tutions, and that such endorsements and recommendations are based 
upon extensive medical and scientific research by such persons and 
institutions; and that said device possesses therapeutic properties and 
values other than those resulting from the heat produced by said 
device. 

By the means and in the manner aforesaid, respondent represents 
that he maintains a health division, under the supervision and direc- 
tion of a physician, operating a laboratory in connection therewith, 
which gives medical advice to, and makes analysis for, purchasers of 
said device; and that respondent renders a medical service to pur- 
chasers of said device and their families so long as said purchasers 
own said device. 

In truth and in fact, respondent’s said device does not create and 
diffuse so-called “electromagnetic energy” which is transmitted to the 
person within or under the protection of said device, thereby causing 
an increased activity and revitalization of the organs and cells of the 
body, and it does not charge the blood stream with such “energy” nor 
does it result in an elimination of many times more poisons from the 
system than is possible by any other method ; and its use does not result 
in a stimulation of the various cells of the human body or produce a 
cure of practically all the diseases, ailments and conditions which 
afflict mankind. The use of said device will not cure blood pressure 
(high or low), rheumatism, arthritis, neuritis, sciatica, pneumonia, 
flu, uremia, kidney cases, liver disorders, asthma, colds, acne and 
pimples, nervousness, insomnia, paralysis, Bright’s disease, stomach 
troubles, dropsy, catarrh, goitre, constipation, auto-intoxication, 
eczema, diabetes, women’s ailments, obesity, hay fever, neurasthenia, 
varicose veins, social diseases, and heart diseases, Said device is not 
beneficial in the treatment of any of said diseases, ailments and condi- 
tions, except in such instances where the direct application of heat 
over an extended area is beneficial. Said device was not created and 
manufactured for practical application of the biological, chemical and 
other scientific discoveries and theories of well-known scientists and 
as the result of painstaking and long experiments and tests; and said 
device is not used, endorsed and recommended by prominent and 
well-known physicians, scientists and other prominent and well- 
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known persons, nor is it used by hospitals, schools and various 
other institutions and it has not been tested or endorsed by such insti- 
tutions and such persons after extensive medical and scientific re- 
search. Said device does not possess any therapeutic values or prop- 
erties other than as a producer of heat for direct application to 
extended areas of the body. Respondent’s representations and claims 
as to the therapeutic value and usefulness of said device are false or 
grossly exaggerated and greatly exceed those which might truthfully 
be made for said device. 

In truth and in fact, respondent does not maintain a health division, 
under the supervision and direction of a physician, and does not oper- 
ate a laboratory in connection therewith, nor does he give competent 
medical advice to, or make scientific analysis for, purchasers of said 
device; nor does respondent maintain any medical service for pur- 
chasers of said device and their families so long as said purchasers own 
said device. In truth and in fact, respondent renders no health or 
laboratory service of any kind to purchasers of said device. 

Par. 3. The device offered for sale and sold by respondent as afore- 
said is an instrument, apparatus, or contrivance intended for use in 
the cure, mitigation, treatment or prevention of disease in man and 
which is intended to affect the structure or some function of the body 
of man. The advertisements, containing the statements and the repre- 
sentations and implications hereinabove set out, constitute false ad- 
vertisements in that such advertisements are misleading in material 
respects as hereinabove alleged, which are disseminated in commerce 
as aforesaid for the purpose of inducing, or which are likely to induce, 
directly or indirectly, the purchase of said device. 

Par. 4. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements, representations and implications with 
respect to said device, and the services rendered to purchasers thereof, 
and the dissemination of said false advertisements in commerce as 
aforesaid, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements, 
representations and implications, and said false advertisements, are 
true and that said device possesses the curative and therapeutic prop- 
erties and values claimed and that it is used, recommended and ap- 
proved by the persons and institutions named and is the result of the 
medical and scientific experiments enumerated; and that the respond- 
ent maintains a health division, under the supervision and direction 
of a competent physician, and a laboratory, staffed by competent tech- 
nicians, for the dissemination of advice to, and the making of analysis 
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for, purchasers of said device, and into the purchase of respondent’s 
said device as a result of such erroneous and mistaken beliefs induced 
by the aforesaid acts and practices of the respondent. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 21, 1938, issued, and 
on September 22, 1938, served, its amended complaint in this proceed- 
ing upon respondent, Fred Adelmann, also known as Frank Adelmann, 
an individual, trading as Vit-O-Net Co., Vit-O-Net Corporation, and 
Electric Blanket Co., charging him with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of the said act. After the issuance of the said amended complaint, 
certain testimony and other evidence in support of the allegations 
of the amended complaint were introduced by Wilham L. Taggart, 
attorney for the Commission. In the course of hearings herein, re- 
spondent filed his answer to said complaint admitting all the material 
allegations of fact set forth in said amended complaint and walving 
all intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said amended complaint, testimony, and evidence, 
and said answer, and the Commission having duly considered the 
matter, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Fred Adelmann, is an individual, 
trading and doing business under several names, principally Vit-O-Net 
Co., Vit-O-Net Corporation, and Electric Blanket Co., with his prin- 
cipal place of business at 1716 South Michigan Avenue in the city 
of Chicago, State of Illinois. The respondent is also known and does 
business as Frank Adelmann. Under one or the other of the trade 
names, respondent has been for some time past, and is now, engaged 
in the business of manufacturing, advertising, selling, and distribut- 
ing an electrical device in the nature of a blanket which he calls 
Vit-O-Net and other names. The respondent causes said device to 
be transported from his place of business in the State of Illinois to 
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purchasers thereof in various States other than the State of Illinois 
and in the District of Columbia, and maintains, and for more than 
a year last past has maintained, a course of trade in commerce in 
such device so sold and distributed between the State of Illinois and 
the various other States of the United States and the District of 


Columbia. 
Pax. 2. In the course and conduct of his business in said commerce, 


and for the purpose of inducing members of the public to purchase 
said device, respondent advertises said device in booklets, pamphlets, 
circulars, labels, and folders distributed among prospective pur- 
chasers and in newspapers and magazines circulated among said 
prospective purchasers. In said advertisements appear statements 
purporting to be descriptive of said device and its effectiveness and 
value for the uses and purposes for which it is advertised. 
Among such statements are the following: 


Scientists have long realized that if a method could be found for stimulating 
the tiny living celis to throw off this waste—to arouse the waste channels to 
carry it out of the system more promptly—all body cells and tissues would be 
healthy and the largest part of human ills would be wiped out. 

This end has been sought for centuries by drugs, by manipulation, by mas- 
sage, by electric treatments of various sorts, all seeking the same end—to 
vibrate the tiny cells; to stimulate them to activity; to hasten elimination ; 
then to encourage assimilation of new food supplies by live, healthy tissue. 

Electricity has been the great hope of corrective therapeutics, particularly 
since radio has opened a new sphere of science in the study of the unquenchable 
waves of electro-magnetic force which travel the whole world around. At 
first, high-frequency machines were used, but their application was only local. 
Magnetism alone has the same limitations. 

If only electrical energy, magnetism and a gentle heat could be made to reach 
all the tissues of the body at once, elimination would be general. So that 
wastes, removed from local spots would not be dumped onto other organs to 
cause new troubles! Thousands have studied the problem. 

During seventeen years of patient, at times painful and discouraging effort, 
in literally thousands upon thousands of tests, the Vit-O-Net has worked its 
slow but sure way to that goal. 

Even after perfection was obtained in the laboratory and in the factory, it 
was determined that Vit-O-Net should not be marketed to the general public 
until ample proof of its health-building properties had been established fully. 
For years it was sold principally to hospitals, physicians and sanitariums. 
These institutions have purchased blankets and used them regularly to relieve 
suffering and to save life. 

Over 13,000 actual users by their grateful acknowledgment of recovery from 
ail manner of “elimination diseases” attest the fact that Vit-O-Net not only 
has reached the solution of the problem, but has established its success by 
literally thousands of successful recoveries. 

Vit-O-Net vibrates the cells! Gently, as though by thousands of invisible 
fingers ! 
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Vit-O-Net stimulates cells and blood stream—every tiny particle of both! 
Vit-O-Net eliminates wastes! By arousing the human sewage system to action. 
Assimilation follows. Healthy cells, tissues, organs, bodies—all follow. 

Vit-O-Net is not simply a heating and sweating device. Where the average 
heat treatment weakens, Vit-O-Net stimulates and increases energy. It has 
been notably successful with heart and anemia cases; also with aged people who 
cannot stand the weakening effect of ordinary heat treatments. 

Under Faraday’s Law, just as the wire loops in the dynamo pick up electric 
current, so the blood stream, moving through the magnetic field, becomes 
charged with tiny, minute currents of electricity. Although these minute elec- 
tric currents are so small they scarcely are measurable, they are sufficient to 
stimulate the tiny cells of the body; a heavy current would have overwhelmed 
these tiny cells. 

Movement of muscles in breathing or of the other organs of the body as they 
function, likewise charge them with electricity. Both the magnetic lines of 
force and the electrically charged blood stream reach every cell in the body— 
the cells in the very marrow of the bones just as readily as the cells of the 
skin. They stimulate each cell, the unit of life, to unload accumulation of 
waste directly into the blood stream and other waste channels. This explains 
why the Vit-O-Net produces results which cannot be obtained with any other 
form of treatment. 

With the blood stream electrified and all the cells of the body receiving the 
electro-magnetic energy, and under their influences unloading waste into the 
proper channels, the cells become “hungry” for new nourishment, which is taken 
up eagerly; naturally each cell becomes sound and well. When all the cells in 
an organ or in a muscle are well, the organ or muscle is well; when all the 
organs and tissues are well, the body is well. There is no guess-work about it. 
Proof has been established in thousands of cases. 


FAULTY ELIMINATION 


Blood Pressure Bright’s Disease 
Rheumatism Stomach Troubles 
Arthritis Dropsy 

Neuritis Catarrh 

Sciatica Goitre 
Pneumonia Constipation 

Flu Auto-Intoxication 
Uremia Hezema 

Kidney Cases Diabetes 

Liver Disorders Women’s Ailments 
Asthma Obesity 

Colds Hay Fever 

Acne and Pimples Neurasthenia 
Nervousness Varicose Veins 
Insomnia Social Diseases 
Paralysis Heart Diseases 


How is it possible that all these ailments are being relieved by the same 
treatment. The answer is simple; they have one common cause—Faulty 


Elimination. 
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IMPORTANT! 
HEALTH SERVICE 


Every purchaser of Vit-O-Net, who thus becomes a member of our Health 
Club, is entitled to medical service for himself and all members of his family, 
as long as he owns a Vit-O-Net. There is no charge for this service. 

With each Vit-O-Net goes a Case History blank, which the purchaser is to 
fill out completely in his own words. There also is a container in which a sample 
for urinalysis may be sent our laboratories. 

Our Health Division is under direction of a physician, an M. D., who also 
is a Master of Arts and a Fellow of the American Medical Association. He is 
anxious to work with your physician with only one object in view—your health. 

Our laboratories are under direction of a nationally known technician. Advice, 
diets, and analyses from our Health Division may be submitted to any recognized 
authority for verification. 

This service is yours, as long as you live! 

All of said statements, together with similar statements, appearing 
in respondent’s advertising literature, purport to be descriptive of 
respondent’s said device and of its effectiveness in use. By the means 
and in the manner aforesaid, respondent, directly and by inference, 
through the statements and representations herein set out, and other 
statements and representations of similar import and effect, represents 
and implies that said device creates and diffuses so-called “electro- 
magnetic energy” which is transmitted to the person within or under 
the protection of said device, thereby causing an increased activity and 
revitalization of the organs and cells of the body, charging the blood 
stream with such energy, resulting in an elimination of many times 
more poisons than is possible by any other method, and that the re- 
sulting stimulation of the various cells of the human body produces a 
cure of practically all of the diseases, ailments, and conditions which 
afflict mankind; that the following diseases, ailments, and conditions 
can be cured through the use of said device because said device corrects 
faulty elimination which respondent claims is responsible for said 
diseases, ailments, and conditions: Blood pressure, rheumatism, arthri- 
tis, neuritis, sciatica, pneumonia, flu, uremia, kidney cases, liver 
disorders, asthma, colds, acne and pimples, nervousness, insomnia, 
paralysis, Bright’s disease, stomach troubles, dropsy, catarrh, goiter, 
constipation, autointoxication, eczema, diabetes, women’s ailments, 
obesity, hay fever, neurasthenia, varicose veins, social diseases, heart 
diseases; that said device is created and manufactured for practical 
application of the biological, chemical, and other scientific discoveries 
and theories of well-known scientists and as the result of painstaking 
and long experiments and tests; that said device is used, endorsed and 
recommended by prominent and well-known physicians, scientists and 
other persons and by hospitals, schools, and various other institutions, 
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and that such endorsements and recommendations are based upon ex- 
tensive medical and scientific research by such persons and institutions; 
and that said device possesses therapeutic properties and values other 
than those resulting from the heat produced thereby. 

By the means and in the manner aforesaid, respondent represents 
that he maintains a health division under the supervision and direction 
of a physician, operating a laboratory in connection therewith, which 
gives medical advice to, and makes analyses for, purchasers of said 
device; and that respondent renders a medical service to purchasers of 
said device and their families so long as said purchasers own said 
device. 

In truth and in fact, respondent’s said device does not create and 
diffuse so-called “electromagnetic energy” which is transmitted to the 
person within or under the protection of said device, thereby causing 
an increased activity and revitalization of the organs and cells of the 
body, and it does not charge the blood stream with such “energy” nor 
does it result in an elimination of many times more poisons from the 
system than is possible by any other method; and its use does not result 
in a stimulation of the various cells of the human body or produce a 
cure of practically all the diseases, ailments, and conditions which 
afflict mankind. The use of said device will not cure blood pressure 
(high or low), rheumatism, arthritis, neuritis, sciatica, pneumonia, flu, 
uremia, kidney cases, liver disorders, asthma, colds, acne and pimples, 
nervousness, insomnia, paralysis, Bright’s disease, stomach troubles, 
dropsy, catarrh, goiter, constipation, autointoxication, eczema, dia- 
betes, women’s ailments, obesity, hay fever, neurasthenia, varicose 
veins, social diseases, and heart diseases. Said device is not beneficial 
in the treatment of any of said diseases, ailments and conditions, ex- 
cept in such instances where the direct application of heat over an 
extended area is beneficial. Said device was not created and manu- 
factured for practical application of the biological, chemical, and 
other scientific discoveries and theories of well-known scientists and 
as the result of painstaking and long experiments and tests; and said 
device is not used, endorsed, and recommended by prominent and well- 
known physicians, scientists, and other prominent and well-known per- 
sons, nor is it used by hospitals, schools and various other institutions 
and it has not been tested or endorsed by such institutions and such 
persons after extensive medical and scientific research. Said device 
does not possess any therapeutic values or properties other than as a 
producer of heat for direct application to extended areas of the body. 
Respondent’s representations and claims as to the therapeutic value and 
usefulness of said device are false or grossly exaggerated and greatly 
exceed those which might truthfully be made for said device. 
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In truth and in fact, respondent does not maintain a health divi- 
sion, under the supervision and direction of a physician, and does not 
operate a laboratory in connection therewith, nor does he give compe- 
tent medical advice to, or make scientific analyses for, purchasers of 
said device; nor does respondent maintain any medical service for 
purchasers of said device and their families so long as said purchasers 
own said device. In truth and in fact, respondent renders no health 
or laboratory service of any kind to purchasers of said device. 

Par. 3. The device offered for sale and sold by the respondent as 
aforesaid is an instrument, apparatus, or contrivance intended for 
use in the cure, mitigation, treatment, or prevention of disease in man 
and which is intended to affect the structure or some function of the 
body of man. The advertisements, containing the statements and the 
representations and implications hereinabove set out, constitute false 
advertisements in that such advertisements are misleading in mate- 
rial respects as hereinabove alleged, which are disseminated in com- 
merce as aforesaid for the purpose of inducing, or which are likely 
to induce, directly or indirectly, the purchase of said device. 

Par. 4. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements, representations, and implications with re- 
spect to said device, and the services rendered to purchasers thereof, 
and the dissemination of said false advertisements in commerce as 
aforesaid, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements, 
representations, and implications, and said false advertisements, are 
true and that said device possesses the curative and therapeutic prop- 
erties and values claimed and that it is used, recommended, and 
approved by the persons and institutions named and is the result of 
the medical and scientific experiments enumerated; and that the re- 
spondent maintains a health division, under the supervision and 
direction of a competent physician, and a laboratory, staffed by com- 
petent technicians, for the dissemination of advice to, and the mak- 
ing of analyses for, purchasers of said device, and into the purchase 
of respondent’s said device, as a result of such erroneous and mis- 
taken beliefs induced by the aforesaid acts and practices of the 
respondent. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, testimony and 
other evidence taken before Randolph Preston, an examiner of the 
Commission, theretofore duly designated by it, in support of the 
allegations of the amended complaint, and the answer of the respond- 
ent, in which answer respondent admits all material allegations of 
fact set forth in the amended complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That respondent, Fred Adelmann, also known as 
Frank Adelmann, an individual, whether trading under either of 
said names or as Vit-O-Net Co., Vit-O-Net Corporation, or Electric 
Blanket Co. or any other name, his representatives, agents, and em- 
ployees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of an electrical device described and designated 
as a blanket which is now sold under the name “Vit-O-Net” and 
various other names, or any other device of similar design and con- 
struction or possessing similar properties, whether sold under the 
name “Vit-O-Net” or any other trade name; or disseminating, or 
causing to be disseminated, any advertisement by any means for the 
purpose of inducing or which is likely to induce directly or indirectly, 
the purchase in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of said device or any device of similar con- 
struction or possessing similar properties, which advertisements rep- 
resent, directly or through implication, that said device is created 
and manufactured for the practical application of the biological, 
chemical, and other scientific discoveries and theories of well-known 
scientists and is the result of painstaking and long experiments and 
tests; that said device sets up a radiomagnetic energy which is trans- 
mitted to the person within or under its protection, thus causing an 
increased activity and revitalizing of the organs and cells of the 
body, a charging of the blood stream with electromagnetic energy, an 
elimination of many times more poisons and waste matter than is 
possible by any other method, and. a magnetic stimulation of the 
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various cells of the human body with a resulting cure of any disease 
or ailment with which the person using the product may be suffering ; 
that said device has been tested and endorsed by prominent and well- 
known physicians, scientists, or other prominent and well-known per- 
sons, or by hospitals and other institutions for medical and scientific 
research, when such are not the facts; that said device is an amazing 
discovery, aids nature to eliminate the wastes and poisons responsible 
for high or low blood pressure, rheumatism, arthritis, neuritis, sci- 
atica, pneumonia, flu, uremia, kidney cases, liver disorders, asthma, 
colds, acne and pimples, nervousness, insomnia, paralysis, Bright’s 
disease, stomach troubles, dropsy, catarrh, goitre, constipation, auto- 
intoxication, eczema, diabetes, women’s ailments, obesity, hay fever, 
neurasthenia, varicose veins, social diseases, heart diseases; has thera- 
peutic value in all diseases known to man and creates new energy, new 
vitality, and is wonderful for, and soothing to, the nerves; that said 
device produces radiomagnetic or electromagnetic energy which is 
transmitted to, and has an effect on, the human body, or that it has 
any curative, remedial, or therapeutic effect at all on the human body 
other than that which would be produced by, and as a consequence of, 
the heat generated by, said device; and that purchasers of said device 
and their families, as long as they own said device, secure through 
a health division and laboratory, maintained under the supervision 
and direction of a competent physician, scientific analyses, and com- 
plete medical service. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE Marrer OF 


THE KNOX COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3597. Complaint, Sept. 19, 1938—Decision, Aug. 1, 1989 


Where a corporation engaged in sale and distribution of “Oystex” and “Mendaco,” 
proprietary preparations respectively advertised and sold as remedies for 
kidney and bladder disorders and for asthma; in advertisements which, it 
disseminated in commerce through newspapers and periodicals of general 
circulation throughout the various States, and through continuities broad- 
cast from radio stations of extrastate audience— 

(a) Represented that said “Cystex” was an adequate remedy or cure for ail- 
ments, disorders and diseased conditions of the kidneys and bladder, irre- 
spective of the cause or condition thereof, both through direct statements to 
that effect and indorsements attributed to various doctors; and 

(b) Represented that the presence of Symptoms, including swollen joints, leg 
and rhemuatic pains, backaches, nervousness, dizziness, cireles under the 
eyes, excess acidity, or loss of energy, and others, were indicative of ail- 
ments or diseased conditions which could be successfully treated by use 
of said preparation ; 

Facts being ailments, disorders, and diseased conditions of the kidneys or blad- 
der often arise from, are due to, or persist because of systemic or organic 
derangement of some character, said preparation, in such cases, does not 
constitute cure or remedy for such ailments and disorders and is not ade- 
quate or competent, treatment therefor, nor for all nonorganic or nonsys- 
temic cases due to such conditions, irrespective of cause, and various symp- 
toms mentioned in its advertising as being indicative of kidney or bladder 
derangement may also be symptoms of conditions disassociated from said 
organs, and presence of such symptoms does not positively indicate derange- 
ment of kidney or bladder, and functional disorders of said organs may 
sometimes arise from organic disturbances, and said preparation is not cure 
or remedy or adequate treatment for such disorders; and 

(c) Represented, as aforesaid, that said “Mendaco” was a cure or remedy or 
effective treatment for asthma, and permanently relieved symptoms thereof, 
such as choking, etc., and possessed therapeutic value in treatment of said 


ailment; and 
(d) Represented that said “Mendaco” stimulated and refreshed the blood and 


promoted body metabolism ; 

Facts being said ailment is caused by sensitization to some foreign protein or 
other varying causes which may not be readily determined, effective and 
adequate treatment thereof necessitates determination of cause or causes of 
disorder, and direct treatment thereof, and said ‘““Mendaco” does not con- 
stitute such remedy or cure or adequate or effective treatment for said 
condition, and does not permanently remove the symptoms thereof, or pos- 
sess therapeutic value in excess of furnishing, in some cases, temporary 
relief from said symptoms, and does not purify, stimulate, refresh, or have 
any beneficial effect on blood, or promote body metabolism ; 
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With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such representations were true, and into pur- 
chase of substantial quantities of its said products as result of such errone- 
ous belief, and with effect of thereby diverting trade unfairly to it from its 
competitors engaged in manufacture, sale, and distribution, or in sale and 
distribution of remedies and treatments for same ailments, disorders, and 
conditions of the body listed in its advertising, and who do not misrepresent 
the therapeutic values and qualities of their said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and consti- 
tuted unfair methods of competition and unfair and deceptive acts and 


practices. 


Mr. DeWitt T. Puckett for the Commission. 
Mr. James A. Taylor, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Knox Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, The Knox Co., a corporation doing busi- 
ness under the laws of the State of Missouri, with its principal 
office and place of business located at 811 West Seventh Street, city 
of Los Angeles, State of California, is now and has been for more 
than 1 year last past engaged in the sale and distribution of a 
proprietary preparation called “Cystex,” advertised and sold as a 
remedy for kidney and bladder disorders and a proprietary prepara- 
tion called “Mendaco” advertised and sold as a remedy for asthma. 

Respondent now causes, and for more than 1 year last past has 
caused, its said proprietary preparations, when sold by it, to be 
shipped from its said place of business in Los Angeles, Calif., to the 
purchasers thereof, located in the various States of the United States, 
other than the State of California, and in the District of Columbia. 
There is now, and has been at all times mentioned herein, a course 
of trade in said proprietary products so sold and distributed by the 
respondent in commerce between and among the various States of 
the United States and in the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent 
has been, and is now, in substantial competition with other corpora- 
tions and with partnerships and individuals likewise engaged in the 
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sale and distribution in interstate commerce of like and similar 
products or other products and treatments intended, designed and 
used for similar purposes. 

Par. 2. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its proprietary product, “Cys- 
tex,” respondent has caused false advertisements containing repre- 
sentations and claims with respect to the properties of said proprie- 
tary product, “Cystex,” and the results that may be expected to be 
obtained upon the use thereof to be disseminated in commerce as 
defined in the Federal Trade Commission Act through use of ad- 
vertisements in newspapers, magazines, and other periodicals having 
a general circulation throughout the various States of the United 
States, through continuities broadcast from radio stations which 
have power to, and do, convey the programs emanated therefrom to 
the listeners thereto located in the various States of the United 
States, and through other means. Among, and typical of, the 
representations contained in said false advertisements so used and 
disseminated as aforesaid are the following: 


If functional disorders of the kidneys or bladder make you suffer from get- 
ting up nights, nervousness, leg pains, circles under eyes, dizziness, backache, 
swollen joints, excess acidity, or burning passages, don’t rely on ordinary medi- 
cines, fight such troubles with the doctors prescription Cystex. 

Dr. Goodall says: “More than 5 million men and women in all parts of the 
world have used Cystex for functional kidney disorders.” 

I shall quote from a letter recently received from the head of the Health 
Department of an important city: “I am happy to say that in my opinion 
Cystex is the best remedy for functional kidney ailments.” 

Dr. Walter R. George, former Health Commissioner of Indianapolis, U. 8. A. 
says: “I unhesitatingly recommend Cystex to sufferers from functional kidney 
ailments.” 

Dr. Martin Grunschlag says: “In my opinion Cystex is one of the finest 
formulas which has come to my notice for the treatment of many common 
functional disorders of the kidneys.” 

A common cause of kidney ailments is germs which are developed in the 
body during colds, or by bad teeth or tonsils, or through bacterial diseases, 

Dr. George B. Knight, physician, Camden, says: “Yet Cystex contains no 
harmful or injurious ingredients.” 

The doctors formula Cystex starts fighting kidney germs in 3 hours, checks 
pains, stimulates and tones the kidneys and bladder, 

Cystex quickly combats germs in the kidneys. 

Fight such germs with the Dr.’s prescription Cystex. 

Dr. Goodall says: “Cystex acts in three ways to help combat these troubles, 
First, it fights the germs which may cause the kidneys to function poorly, sec- 
ond it soothes and tones kidneys, * * *” 

Dr. G. Van Straubenzee, a noted Huropean physician wrote: “I consider 
Cystex one of the most meritorious formulae of its kind that I have ever 
been privileged to examine and recommend it most highly.” 
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Thank you, Doctor. (This misleading phrase used in Cystex radio broad- 
casting programs, although as a matter of fact there is no doctor on the 
program. ) 

The aforesaid advertising claims for “Cystex” serve as representa- 
tions on the part of respondent that said product is an effective rem- 
edy and cure for the various ailments, disorders, and diseased con- 
ditions of the human kidneys and bladder and that said product is 
endorsed and recommended by competent medical authorities. 

Par. 3. In truth and in fact, “Cystex” is not effective remedy and 
cure for the various ailments, disorders and diseased conditions of 
the human kidneys and bladder enumerated in the respondent’s ad- 
vertising matter irrespective of the cause or causes of the said ail- 
ments and disorders, or the condition thereof. Ailments and dis- 
orders of the kidneys and bladder arise from many causes and there 
is no specific remedy or treatment that is effective in all cases and 
under all conditions. The proper method of treatment and the kind 
of medicine to be used in the treatment of diseased conditions of the 
human kidneys and bladder are determined by many factors and a 
thorough diagnosis by a competent physician is always advisable and 
in many instances essential to the proper and adequate treatment of 
such ailments and disorders. Respondent’s product is not endorsed 
or recommended by competent medical authorities as an effective 
remedy and cure for the various disorders and ailments of the human 
kidneys and bladder. 

Par. 4. In the course and conduct of its said business, and for 
the purpose of inducing the purchase of its proprietary product, 
“Mendaco,” respondent has caused false advertisements containing 
representations and claims with respect to the properties of said 
proprietary product, “Mendaco,” and the results that may be ex- 
pected to be obtained upon the use thereof to be disseminated in 
commerce as defined in the Federal Trade Commission Act through 
use of advertisements in newspapers, magazines, and other periodi- 
cals having a general circulation throughout the various States of 
the United States, through continuities broadcast from radio sta- 
tions which have power to, and do, convey the programs emanated 
therefrom to the listeners thereto located in the various States of 
the United States, and through other means. Among, and typical 
of, the representations contained in said false advertisements so 
ised and disseminated as aforesaid are the following: 


Asthma Cause Dissolved in 1 Day. Thanks to the Prescription of a physi- 
cian with 80 years experience, it now is possible to get rid of those terrible 
spells of choking, gasping, coughing and wheezing Asthma by dissolving the 
true cause which is mucus or phlegm. No more burning of powders, no more 
hypodermic injections. This prescription, Mendaco, starts to work in 3 min- 
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utes, removing the mucus cause of Asthma attacks, also helping to purify 
the blood and restore vitality so that you can sleep soundly all night, eat 
anything, and work and enjoy life. Mendaco is so successful it is guaranteed 
to give you free, easy breathing in 3 hours and to stop your Asthma attacks 
and satisfy completely in 8 days or money back on return of empty package. 
Get Mendaco from your druggist today. The guarantee protects you. 

It dissolves, releases and helps remove the mucus or phlegm that causes 
choking, gasping attacks of asthma. Second, it relaxes thousands of tiny 
contracted muscles in the bronchial tubes; and third, it stimulates and re- 
freshes the blood. 

It promotes body metabolism, stimulating and refreshing the blood. 

The aforesaid advertising claims for “Mendaco” serve as repre- 
sentations on the part of respondent that said product is an effec- 
tive remedy and cure for asthma. 

Par. 5. In truth and in fact “Mendaco” is not an effective remedy 
and cure for asthma. It will not dissolve the cause of asthma in one 
day or any other period of time irrespective of the cause or causes 
of the disorder, thus permanently relieving the symptoms such as 
choking, gasping, coughing, and wheezing. It will not stimulate 
or refresh the blood or promote body metabolism and does not 
remove the cause of asthma. 

Asthma is caused, in the majority of cases, by sensitization to 
some foreign protein, such as horse dander, rabbit fur, pollens, and 
other minute protein particles. In order to effectively and ade- 
quately treat asthma, therefore, it is necessary to determine the 
cause or causes of the disorder and treat such cause or causes. No 
specific remedy or type of treatment is effective in all cases and 
under all conditions and respondent’s product is nothing more than 
a palliative in any case and under any condition. 

Par. 6. The use of the aforesaid false advertisements, dissemi- 
nated in the manner above described, induce or is likely to induce, 
directly or indirectly, the purchase of respondent’s drugs, to wit, 
Cystex and Mendaco. 

Par. 7. There are among the competitors of respondent, as men- 
tioned in paragraph 1 hereof, corporations, partnerships, and indi- 
viduals engaged in the manufacture, sale, and distribution or in the 
sale and distribution of remedies and treatments for the same ail- 
ments, disorders, and diseased conditions of the human body listed 
in the respondent’s advertising matter who do not misrepresent the 
therapeutic values and qualities of their said products. 

Par. 8. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and has misled and deceived a substantial portion of 
the purchasing public into the erroneous belief that such repre- 
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sentations are true and into the purchase of substantial quantities 
of respondent’s said products as a result of such erroneous belief. 
By the representations aforesaid, trade is diverted unfairly to re- 
spondent from its aforesaid competitors and as a result thereof 
injury is being, and has been, done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 19th day of September 1988, 
issued and served its complaint in this proceeding upon said re- 
spondent, The Knox Co., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On January 10, 1939, the respondent filed its answer in 
this proceeding. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by the respondent and W. T. Kelley, chief counsel for the 
Federal Trade Commission, subject to the approval of the Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, answer, 
and stipulation, said stipulation having been approved, accepted, 
and filed, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom :. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent, The Knox Co., is a Missouri cor- 
poration, engaged in the sale and distribution of a proprietary 
preparation called “Cystex,” advertised and sold as a remedy for 
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kidney and bladder disorders, and a proprietary preparation called 
“Mendaco,” advertised and sold as a remedy for asthma. Its prin- 
cipal office is at 811 West Seventh Street, Los Angeles, Calif. Its 
warehouse and manufacturing plant are located at Buffalo, N. Y., 
from which its products are distributed by its sales agent, a part- 
nership by the same name. 

Respondent now causes, and for more than 1 year last past has 
caused, its said proprietary preparations, when sold by it, to be 
shipped from its said place of business in Buffalo, N. Y., to the pur- 
chasers thereof, located in the various States of the United States, 
other than the State of New York, and in the District of Columbia. 
There is now, and has been at all times mentioned herein, a course 
of trade in said proprietary products so sold and distributed by the 
respondent in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondent is, and for more than 1 year last past has been, in 
substantial competition with other corporations, and with indi- 
viduals and partnerships, engaged in the sale and distribution of like 
or similar proprietary products or other products designed and in- 
tended for similar usage in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its proprietary product, “Cys- 
tex,” respondent has caused misleading advertisements containing 
representations and claims with respect to the properties of said 
proprietary product, “Cystex,” and the results that may be expected 
to be obtained upon the use thereof to be disseminated in commerce 
as defined in the Federal Trade Commission Act through use of 
advertisements in newspapers, magazines, and other periodicals hav- 
ing a general circulation throughout the various States of the United 
States, through continuities broadcast from radio stations which 
have power to, and do, convey the programs emanated therefrom to 
the listeners thereto located in the various States of the United 
States, and through other means. Among, and typical of, the repre- 
sentations contained in said misleading advertisements so used and 
disseminated as aforesaid are the following: 

If functional disorders of the kidneys or pladder make you suffer from 
getting up nights, nervousness, leg pains, circles under eyes, dizziness, back- 
ache, swollen joints, excess acidity or burning passages, don’t rely on ordinary 
medicines, fight such troubles with the doctors prescription Cystex. 

Dr. Goodall says: “More than 5 million men and women in all parts of 
the world have used Cystex for functional kidney disorders.” 
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I shall quote from a letter recently received from the head of the Health 
Department of an important city: “I am happy to say that in my opinion 
Cystex is the best remedy for functional kidney ailments.” 

Dr. Walter R. George, former Health Commissioner of Indianapolis, U. S. A. 
says: “I unhesitatingly recommend Cystex to sufferers from functional kidney 
ailments.” 

Dr. Martin Grunschlag says: “In my opinion Cystex is one of the finest 
formulas which has come to my notice for the treatment of many common 
functional disorders of the kidneys.” 

A common cause of kidney ailments is germs which are developed in the 
body during colds, or by bad teeth or tonsils, or through bacterial diseases. 

Dr. George B. Knight, physician, Camden, says: “Yet Cystex contains no 
harmful or injurious ingredients.” 

The doctors formula Cystex starts fighting kidney germs in 3 hours, checks 
pains, stimulates and tones the kidneys and bladder. 

Cystex quickly combats germs in the kidneys. 

Fight such germs with the Dr’s. prescription Cystex. 

Dr. Goodall says: ‘“Cystex acts in three ways to help combat these troubles. 
First, it fights the germs which may cause the kidneys to function poorly, 
second it soothes and tones kidneys, * * *.” 

Dr. C. Van Straubenzee, a noted Huropean physician wrote: “I consider 
Cystex one of the most meritorious formulas of its kind that I have ever been 
privileged to examine and recommend it most highly.” 

Thank you, Doctor. (This misleading phrase used in Cystex radio broad- 
casting programs, although as a matter of fact there is no doctor on the 
program. ) 

Everyone at times may have functional kidney disorders. That may be 
your trouble too. Symptoms, often due to functional kidney disorders, are 
getting up nights, leg pains, nervousness, dizziness, rheumatic pains, swollen 
ankles, dark circles under your eyes and loss of energy. If you are suffering 
from these functional troubles, get Cystex, Cystex, from your druggist today. 
A money back guarantee protects you. 


Some of the aforesaid advertising claims for “Cystex” serve as rep- 
resentations on the part of respondent that said product is an ade- 
quate remedy or cure for ailments, disorders, and diseased conditions 
of the human kidneys and bladder, irrespective of the cause or 
condition thereof. 

Par. 3. Ailments, disorders, and diseased conditions of the human 
kidneys or bladder often arise from, or are due to, or persist because 
of a systemic or organic derangement of some character. In such 
cases, while urinary antiseptics and diuretics frequently are used for 
temporary relief, “Cystex” does not constitute a cure or remedy for 
such ailments and disorders nor is it an adequate or competent treat- 
ment therefor. Such ailments, disorders, and diseased conditions 
may also arise from other causes requiring various types of treatment, 
depending upon the particular cause of the condition in such case. 
“Cystex” does not constitute a cure or remedy for, or an adequate 
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or competent treatment for, all nonorganic or nonsystemic cases due 
to such conditions, irrespective of the cause. 

The various symptoms mentioned in respondent’s advertising 
inatter as being indicative of kidney or bladder derangement. also 
may be symptoms of conditions dissociated from the kidneys and 
bladder, and the presence of such symptoms does not positively indi- 
cate kidney or bladder derangement. Swollen joints, leg pains and 
so-called rheumatic pains may be and sometimes are symptoms of 
organic kidney and bladder disturbances. These symptoms, when 
present in cases of kidney or bladder troubles, may be and generally 
are of a systemic or organic origin. Backache, nervousness, dizzi- 
ness, burning of the urinary passage, and “getting up nights” may be 
and sometimes are symptoms of kidney or bladder ailments that are 
systemic or organic in character. 

Functional disorders of the kidneys and bladder may, and some- 
times do, arise from organic disturbances. For such functional dis- 
orders, while urinary antiseptics and diuretics frequently are used for 
temporary relief, “Cystex” is not a cure or remedy, nor is it an 
adequate treatment therefor. 

Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its proprietary product, 
“Mendaco,” respondent has caused misleading advertisements con- 
taining representations and claims with respect to the properties of 
said proprietary product, “Mendaco,” and the results that may be 
expected to be obtained upon the use thereof to be disseminated in 
commerce as defined in the Federal Trade Commission Act through 
use of advertisements in newspapers, magazines and other periodicals 
having a general circulation throughout the various States of the 
United States, through continuities broadcast from radio stations 
which have power to, and do, convey the programs emanated there- 
from to the listeners thereto located in the various States of the 
United States, and through other means. Among, and typical of, 
the representations contained in said misleading advertisements so 
used and disseminated as aforesaid are the following: 

Asthma Cause Dissolved in 1 Day. Thanks to the Prescription of a physician 
with 30 years experience, it now is possible to get rid of those terrible spells 
of choking, gasping, coughing and wheezing Asthma by dissolving the true 
cause which is mucus or phlegm. No more burning of powders, no more hypo- 
dermic injections. This prescription, Mendaco, starts to work in 3 minutes, 
removing the mucus cause of Asthma attacks, also helping to purify the blood 
and restore vitality so that you can sleep soundly all night, eat anything, and 


work and enjoy life. Mendaco is so successful it is guaranteed to give you 
free, easy breathing in 3 hours and to stcp your Asthma attacks and satisfy 
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completely in 8 days or money back on return of empty package. Get Mendaco 
from your druggist today. The guarantee protects you. 

It dissolves, releases and helps remove the mucus or phlegm that causes 
choking, gasping attacks of asthma. Second, it relaxes thousands of tiny 
contracted muscles in the bronchial tubes; and third, it stimulates and refreshes 


the blood. 

It promotes body metabolism, stimulating and refreshing the blood. 

The aforesaid advertising claims for “Mendaco” serve as repre- 
sentations on the part of respondent that said product is an effective 
remedy and cure for asthma. 

Asthma is caused by sensitization to some foreign protein, such as 
horse dander, rabbit fur, pollens, and other minute protein particles, 
or other varying causes which may not be readily determined. In 
order to effectively and adequately treat asthma, it is necessary to 
determine the cause or causes of the disorder and directly treat such 
cause or causes. 

Par. 5. “Mendaco” does not constitute a remedy or cure for asthma. 
It is not an adequate or effective treatment therefor and does not 
permanently relieve the symptoms thereof such as choking, gasping, 
coughing, or wheezing, or possess therapeutic value in excess of 
furnishing, in some cases, temporary relief from the symptoms of 
asthma. : 

“Mendaco” does not purify, stimulate, refresh or have any bene- 
ficial effect on the blood or promote body metabolism. ~~ _ 

Par. 6. There are among the competitors of respondent, as men- 
tioned in paragraph 1 hereof, corporations, partnerships, and indi- 
viduals engaged in the manufacture, sale, and distribution or in 
the sale and distribution of remedies and treatments for the same 
ailments, disorders, and diseased conditions of the human body listed 
in the respondent’s advertising matter who do not misrepresent the 
therapeutic values and qualities of their said products. 

Par. 7. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and has misled and deceived a substantial portion of the 
purchasing public into the erroneous belief that such representations 
are true and the purchase of substantial quantities of respondent’s 
said products as a result of such erroneous belief. By the represen- 
tations aforesaid, trade is diverted unfairly to respondent from its 
aforesaid competitors. 


CONCLUSION 
The aforesaid acts and practices of the respondent as herein found 


are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
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merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It ts ordered, That the respondent, The Knox Co., its officers, repre- 
sentatives, agents, and employees directly or through any corporate 
or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of medicinal preparations containing drugs 
now designated by the names “Cystex” and “Mendaco,” or any 
cther medicinal preparations composed of substantially similar in- 
gredients or possessing substantially similar therapeutic properties, 
whether sold under the same names, or under any other name or 
names, or disseminating or causing to be disseminated any adver- 
tisement, by any means, for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the purchase in commerce, 
as commerce is defined in the Federal Trade Commission Act, of 
said medicinal preparations, which advertisements represent, directly 
or through implication, that said preparation “Cystex” is an adequate 
remedy or cure or competent treatment for ailments, disorders, dis- 
eased conditions of the human kidneys and bladder, unless such 
representations are restricted to those cases of such disorders as are 
nonorganic and nonsystemic in character; or that said preparation 
is a cure or remedy for, or an effective treatment for, all ailments 
and disorders of the human kidneys and bladder which are non- 
systemic and nonorganic; or that the presence of any of the following 
symptoms—swollen joints, leg and rheumatic pains, backache, nerv- 
ousness, dizziness, burning of the urinary passage, “oetting up nights,” 
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circles under the eyes, excess acidity or loss of energy—is necessarily 
indicative of ailments or diseased conditions which can be success- 
fully treated by use of said preparation; or that the preparation 
“Mendaco” is a cure or remedy or an effective treatment for asthma 
or permanently relieves the symptoms thereof such as choking, gasp- 
ing, coughing, or wheezing, or possesses any therapeutic value in the 
treatment of asthma in excess of furnishing, in some cases, tempo- 
rary relief from the symptoms of asthma; or that “Mendaco” purifies, 
stimulates, refreshes or has any beneficial effect on the blood or 
promotes body metabolism. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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Sylabus 


In THE MATTER OF 


SAM BELL, DOING BUSINESS AS LONGWEAR PAINT & 


VARNISH WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3632. Complaint, Oct. 18, 1938—Decision, Aug. 1, 1939 


Where an individual engaged in manufacture and sale of mixtures or com- 


(a) 


(b) 


pounds by him described as paints, and in purchase of such mixtures or 
compounds from others, and in resale thereof, and in selling such products 
to peddlers who resold same direct to consumers from automobile trucks 
in other States, and in selling same to purchasers in States other than 
State of origin— 

Sold said mixtures and compounds in containers to which he caused 
labels to be affixed with purported statements of qualitative and 
quantitative analysis of contents thereof, and which indicated that such 
mixtures and compounds were paints of good quality and composed of 
usual ingredients, and in proper proportions, from which such paints 
are made, facts being mixtures or compounds therein contained were of 
no protective value as paints, but had calcium carbonate content of 65 
percent to 75 percent, and white lead or zinc sulphate content of only 1 
percent or less, and could not properly be classified as paints, and were 
not made of proper pigments and suitable liquids and were incapable of 
forming solid adherent covering when spread on surface for purposes of 
decoration or protection, or both; and 

Sold said mixtures or compounds in containers to which were affixed 
labels, in some cases, setting forth what appeared to be name of manu- 
facturer of contents, such as “Eagle Paint and Color Works,” together 
with brand name “Hagle,” and, in some cases, setting forth what ap- 
peared to be name and address of such manufacturer, such as “Crown 
White Lead & Zine Corporation, Detroit, Michigan,” together with brand 
name “Crown,” facts being such firm and brand names printed on said 
labels as aforesaid, were fictitious and contents in question had not been 
produced by manufacturers thus indicated ; 


With capacity and tendency to mislead and deceive members of purchasing 


public, and to induce them to buy such mixtures or compounds in mistaken 
belief that they were composed of the ingredients shown in what pur- 
ported to be the analysis printed upon the labels affixed to the containers, 
and had been produced by a manufacturer whose name was printed thereon, 
and of unfairly diverting trade to him from those of his competitors who 
sell paints of good quality and who do not falsely represent nature and 
quantity of the ingredients of which such paints are made, and origin of 
manufacturers of their products; to competitors’ substantial injury: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the purchasing public and competitors, and con- 
stituted unfair methods of competition. 
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Before Mr. William C. Reeves, trial examiner. 32h 
Mr. William L. Pencke and Mr. B. G. Wilson for the Commission. 
Charno & Drummond, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sam Bell, an in- 
dividual doing business under the name and style of Longwear 
Paint and Varnish Works, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. The respondent, Sam Bell, is an individual doing 
business under the name and style of Longwear Paint and Varnish 
Works, with his principal place of business located at 2014 Bur- 
lington Avenue, North Kansas City, Mo. Said respondent is engaged 
in the manufacture, the purchase for resale, and the sale and dis- 
tribution of paint and varnish in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Respondent maintains and at all times mentioned herein has 
maintained a course of trade in the said products sold and dis- 
tributed by him in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
is in active and substantial competition with other individuals and 
with firms, partnerships, and corporations engaged in the sale and 
distribution of like or similar products in commerce among and 
between the various States of the United States, and in the District 
of Columbia. 

Par. 3. In the course and conduct of respondent’s business and for 
the purpose of inducing the purchase of said products, respondent 
has caused and causes certain labels to be affixed to the containers of 
the paint manufactured, offered for sale, sold, and distributed by 
respondent in commerce as hereinbefore set out. 

Many of the said labels affixed as above have printed on their 
faces a purported analysis of the paint within the respective con- 
tainers whereon said labels appear. Certain of said labels affixed 
as above have printed on their faces general statements purport- 
ing to indicate the character, content, and standard of quality of 
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the paint within the respective containers whereon said labels ap- 
pear. Each and all of said labels affixed as above have printed on 
their faces certain statements purporting to represent and to indicate 
the name of the manufacturer and the location and place of manu- 
facture of the paint within the respective containers whereon said 
labels appear. 

Par. 4. The said representations as made by respondent in the 
manner and method as set out in paragraph 3 are in many instances 
false, misleading, and untrue. 

In truth and in fact, the analyses and general statements as printed 
and appearing on the faces of said labels are often false, incorrect, and 
misleading. Said analyses and statements are not true representa- 
tions of the actual analysis or the real character, content, and standard 
of quality of the paint within the respective containers whereon said 
labels are affixed and appear. 

Certain of the manufacturers’ names and the locations and places of 
manufacture as printed and appearing on the faces of said labels are 
fictitious and indicative of nonexistent individuals, firms, partnerships, 
or corporations never engaged in the manufacture or the sale and dis- 
tribution of paint and varnishes at the place or places indicated by the 
said representations as printed and appearing on the said labels so 
affixed as above. 

Par. 5. There are among respondent’s competitors, as described in 
paragraph 2, many who sell and distribute like or similar products who 
do not misrepresent their respective products or matters pertaining 
thereto. 

Par. 6. Each and all of the false and misleading representations 
made by the respondent in the sale and distribution of his products as 
hereinabove set out have a tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
belief that all said representations are true. As a direct result of this 
erroneous and mistaken belief, a number of the public have purchased a 
substantial volume of respondent’s product, with the result that trade 
has been unfairly diverted to respondent from competitors engaged in 
selling and distributing like and similar products who truthfully rep- 
resent the same. 

Respondent’s acts and practices as herein detailed serve to place in 
the hands of unscrupulous or uninformed retail dealers a means and 
instrumentality whereby said dealers may mislead the purchasing pub- 
lic into the erroneous belief that respondent’s products are as indi- 
cated by respondent’s descriptions and representations. 

As a consequence thereof, injury has been done, and is now being 
done, by respondent to competition in commerce among and between 
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the various States of the United States, and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition and unfair acts 
and practices in commerce within the intent and meaning of the 


Federal Trade Commission Act. 
Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 18, 1938, issued its com- 
plaint in the above entitled proceeding and caused same to be served 
on the respondent, Sam Bell, an individual doing business under 
the name and style of Longwear Paint and Varnish Works, charging 
him with violation of the provisions of said act. The respondent 
entered his appearance herein on December 3, 1938, and filed an 
answer to said complaint in which answer said respondent admitted 
all of the material allegations in said complaint, and thereafter on 
April 6 and 7, 1939, at the instance of Wm. L. Pencke, counsel for 
the Commission, testimony was introduced and evidence received 
in support of the charges stated in the complaint and in opposition 
thereto by Warren A. Drummond of the firm of Charno & Drum- 
mond before Wm. C. Reeves, an examiner for the Commission duly 
designated by it, and said testimony was reduced to writing and 
filed in the office of the Commission together with numerous pieces 
of documentary evidence received as exhibits. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
upon the said complaint and answer thereto, the testimony and other 
evidence and the brief of counsel for the Commission. Counsel for 
the respondent filed no brief and made no request for permission to 
present oral argument, and the Commission having duly considered 
the matter and being fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent Sam Bell for about 20 years has 
carried on business under the name and style of Longwear Paint 
and Varnish Works with his principal place of business at 2014 
Burlington Avenue, North Kansas City in the State of Missouri, 
during which time he has been engaged in the business of the manu- 
facture and sale of mixtures or compounds described by him as 
paints and the purchase of such mixtures or compounds from others 
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and the resale of same. Said respondent has caused such mixtures 
or compounds sold by him to be transported from his place of busi- 
ness in the State of Missouri to the respective purchasers thereof in 
States of the United States other than the State of Missouri. Re- 
spondent also has sold such mixtures or compounds to peddlers who 
have resold same direct to consumers from automobile trucks in 
States other than the State of Missouri, and in the course and con- 
duct of his said business has been and is now in active competition 
with various partnerships and corporations and other persons en- 
gaged in the manufacture and sale or the sale of various types of 
paints in commerce among several States of the United States. 

Par. 2. Respondent in the course of his business as described in 
paragraph 1 hereof caused labels to be aflixed to the containers of 
the mixtures and compounds sold by him as paints, which labels 
had printed thereon what purported to be statements of the result 
of a qualitative and quantitative analysis of each of said mixtures 
or compounds, but such statements were in all respects false and 
did not show each of the several ingredients constituting the contents 
of each of the containers to which such labels were affixed or the pro- 
portionate part of each of the ingredients of the several mixtures 
or compounds sold by him as paints. The statements so printed 
upon such labels indicated that the contents of the containers to 
which such labels were affixed were paints of good quality and were 
composed of the usual ingredients and in the proper proportions 
from which paints of good quality were made, whereas the contents 
of such containers were mixtures or compounds of no protective 
value as paints but had a calcium carbonate content of 65 to 75 
percent and had a white lead or zine sulphate content of only 1 
percent or less, and could not be properly classified as paints. Such 
mixtures or compounds were not made of proper pigments and 
suitable liquids and were incapable of forming a solid adherent 
covering when spread on a surface for purposes of decoration or 


protection or both. 
Par. 3. Some of the labels affixed to the containers of mixtures or 


compounds sold by respondent as paints, as set out in paragraph 2 


hereof, had printed thereon what would appear to be the name of 
the manufacturer of the contents of the containers, namely, the 
“Bagle Paint and Color Works” together with the brand name of 
“Bagle” and other such labels had printed thereon what would 
appear to be the name and address of the manufacturer of the contents 
of the containers to which such labels were affixed, namely, the “Crown 
White Lead & Zine Corporation, Detroit, Michigan,” together with the 
brand name of “Crown.” Each of these firm names and brand 
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names printed on the labels, as stated, was fictitious, and the contents 
of the containers to which the labels were affixed had not been pro- 
duced by manufacturers indicated by the names printed upon the 
respective labels. 
Par. 4. The sale by respondent of the mixtures or compounds, as 
set out in paragraphs 2 and 3 hereof, has had the capacity and 
tendency to mislead and deceive members of the purchasing public 
and to induce them to purchase such mixtures or compounds in 
the mistaken belief that such mixtures or compounds were composed 
of the ingredients shown in what purported to be the analyses printed 
upon the labels affixed to the containers and had been produced by 
a manufacturer whose name was printed upon the respective labels. 
The use of such labels has, and has had, the capacity and tendency 
unfairly to divert trade to respondent from those of his competi- 
tors who sell paints of good quality and who do not falsely represent 
the nature and quantity of the ingredients from which such paints 
are made and who do not falsely represent the origin or manu- 
facturers of paints sold by them, and as a result, substantial injury 
has been done to competitors of respondent in interstate commerce. 


CONCLUSION 


The acts and practices of the respondent Sam Bell, trading under 
the name and style of Longwear Paint and Varnish Works under the 
circumstances described in the foregoing findings are all to the 
prejudice of the purchasing public and to competitors of respondent 
and constitute unfair methods of competition in commerce and are 
in violation of the provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, in which answer the respondent admitted all the material 
allegations of the complaint, testimony and other evidence taken 
before William C. Reeves, an examiner of the Commission, there- 
tofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, brief filed by counsel for the 
Commission (respondent not having filed brief and oral argument 
not having been requested), and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commisison Act. 
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It is ordered, That the respondent, Sam Bell, individually and 
doing business as Longwear Paint and Varnish Wane, or under any 
Giher name or names, his representatives, agents, tai employees, 
directly or through any corporate or other device, in connection 
with the offering ic. sale, sale, and distribution of paint products 
or other like articles of merchandise in commerce, as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, labeling, or selling as paint any product which 
does not contain the necessary ingredients in quantities sufficient to 
to give it the quality, character, or value of paint. 

2. Using any analysis on labels, in advertising or in any other 
way which does not truthfully and accurately state the ingredients 
contained in said products and the proportion in which each appears. 

3. Representing, in any manner, that respondent’s paint products 
have a different quality, character, composition, or value different 
from the quality, character, composition, or value actually possessed 
by said products. 

4. Representing that respondent’s paint products are manufactured 
at any place other than the actual place of manufacture, or that they 
are manufactured by any person, corporation, or partnership other 
than that person, corporation, or partnership by whom said paint 
products are actually manufactured. 

It Is Further Ordered, That the respondent shall, within 60 days 
after service upon him be this order, file with the Ginmienon a re- 
port in writing setting forth in detail the manner and form in 
which he has complied with this arder. 
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In THE MarTrerR oF 


HARRY EPSTEIN, TRADING AS RESTORIA COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3737. Complaint, Mar. 14, 1989—Decision, Aug. 1, 1939 


Where an individual engaged in sale and distribution of ‘“Restoria,” medicinal 
preparation, as treatment for blood and remedy for blood disorders and 
related conditions; in advertisements which he disseminated through the 
mails, through newspapers and periodicals of general circulation, and 
through circulars and other printed matter, including purported testimonial 
letters, and pamphlets, booklets, and advertising copy, and which adver- 
tisements were intended and calculated to induce purchase of his said 
product— 

(a) Represented that said ‘“Restoria” was an effective remedy or cure for various 
conditions due to “bad blood,” such as ulcers, eruptions, swollen glands, 
eczema, etc., and constituted a competent treatment for such condition and 
was a remedy or cure for neuritis, neurasthenia, rheumatism, skin eruptions, 
blood poisoning, and other related conditions, and would furnish relief 
therefrom ; 

(b) Represented, as aforesaid, that it would control diseased blood and would 
restore the same, and was safe and harmless, and would produce no bad 
after effects, and that it was a remedy or cure for syphilis and a competent 
treatment therefor, and that persons suffering from said ailment would 
react favorably within a short time after using said ‘“Restoria;” and 

(c) Represented that it was manufactured in modern laboratories and under 
expert supervision ; 

Facts being it was not a competent treatment nor effective remedy or cure for 
said various conditions, and use would not relieve the same or build up 
the body, sufferers from syphilis would not be favorably affected thereby, 
it was not manufactured in a modern laboratory or under supervision of 
skilled scientist, and would not control diseased blood nor restore the same, 
was not harmless under all conditions of use, but might have severe harmful 
results when used by public in treatment of conditions for which it was 
recommended, and use by uninformed persons under conditions prescribed, 
or such as are customary and usual, might, in some cases, cause users to 
suffer irreparable injury to health, and it was definitely harmful, by reason 
of certain ingredients, in early treatment of syphilis, in which iodides 
contained therein might disseminate and generalize the disease, and, by 
reason of iodine content, might aggravate certain diseases, such as pul- 
monary tuberculosis, hyperthyroidism and nephritis; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements and repre- 
sentations and advertisements were true, and of inducing, directly or indi- 
rectly, purchase by public of such drug-containing medicinal preparation, 
and with likelihood so to induce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 
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Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Joseph A. Padway, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Harry Epstein, an 
individual, trading as Restoria Co., hereinafter referred to as re- 
spondent, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent Harry Epstein is an individual, doing 
business under the trade name of Restoria Co., with his principal of- 
fice and place of business located at 805 East Mason Street, in the city 
of Milwaukee, State of Wisconsin. Respondent, for more than 1 
year last past, has been and still is engaged in the sale and distribu- 
tion of a certain medicinal preparation known as “Restoria” which is 
offered for sale and sold as a treatment for the blood and remedy for 
blood disorders and related conditions. In the course and conduct of 
his business respondent causes said medicinal preparation, when sold, 
to be transported from his place of business in the State of Wiscon- 
sin, to the purchasers thereof located in other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
commerce, in said preparation, among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning his said product, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce, among and between the various States of the 
United States, and by other means in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of his said product; and has disseminated, and is now dis- 
geminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said product, by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said product in commerce, as com- 
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merce is defined in the Federal Trade Commission Act. Among, and 
typical of the false statements and representations contained in said 
advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 


Diseased Blood. Free Book tells of Control and Relief to thousands of 
sufferers. 

Restoria is manufactured in thoroughly equipped, modern laboratories and 
under the supervision of trained experts. It is a stable and reliable product 
made of only the best ingredients, as must be the case where the battle is 
against an enemy as persistent and overpowering as syphilis. 

You must constantly bear in mind that the earlier in the development of the 
disease the Restoria Treatment is begun, the more potent and beneficial is the 
treatment, as treatment affects very favorably syphilis cases in the first and 
second stages but not so favorably in the third or tertiary stage. 

No Bad After-Effects. The Restoria treatment is 100 per cent safe, and its 
use is warranted to produce no bad after-effects. 

No harm can come from the use of Restoria 

* * * we know from past experience and from what thousands of users 
have told us that the average person should react favorably within a very 
short time. 


In addition to the foregoing advertisements the respondent dissem- 
inates false advertisements in the same manner as set out above by 
means of purported testimonial letters which the respondent places 
in pamphlets, booklets, and in advertising copy. Among, and 
typical of the false statements and representations, disseminated as 
aforesaid by respondent by use of purported testimonial letters in 
its advertising, are the following: 


I have used two bottles of your Restoria which have cured my rheuma- 
UHRSTOAS Site te 

I have seen and heard of the results of your Restoria in the case of my 
mother, long afflicted with Water Hezema * * * My brother works in Har- 
risburg, Pa., and he came in touch with Restoria there. He bought two bottles, 
and it cured my mother * * * 

* * * Twas rapidly getting worse, worse, worse, until I was on the verge 
of suicide. Ulcers began to appear on my body, and all sorts of unusual pains 
kept me in constant misery. My sleep was rarely ever natural * * * my 
throat was inflamed and constantly sore, and near each elbow a horrid looking 
sore formed * * * In less than a week after beginning Restoria, the sores 
on my arms began to dry, and I began to feel like a new woman. * * * 
After five months’ treatment with your wonderful Restoria, I can truthfully 
say, I am well. 

I had Eczema on both hands for about three years. * * * JT was finally 
induced to try Restoria. I bought one bottle, and before taking one-half of it 
my Eczema began to disappear, and before the bottle was gone I was entirely 
cured; and now I weigh about thirty pounds more than before taking Restoria. 

* * * T’ve suffered from stubborn Neuritis and Neurasthenia for years and 
spent a fortune on patent medicine, only to poison my blood still further. Restoria 
is a wonder, and just what I’ve been looking for. 
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I was unfortunate enough to contract a serious disorder ; I consulted the family 
physician; he said my case was well marked, and that it was clearly a case of 
blood poison. A friend to whom I confided my condition told me about Re- 
storia * * * My improvement was steady, and after taking only the fifth 
bottle, I was pronounced well * * * Iam grateful to Restoria * * * I 
want to say further: Take Restoria, and get well. 

* * * J did not seem to gain, and after seventeen weeks my condition was 
in every way worse. The local swelling and inflammation had become alarming ; 
painful and offensive ulcers appeared in my mouth, and the glands of my throat 
were beginning toenlarge * * * Jhad been told about Restoria, * * * I 
began taking it * * * In less than ten days the local ulcers began to dry up 
and disappear, and I was generally better * * * I am now well and 
strong * * * 

* * * Restoria is the best blood medicine I have ever heard of, and it is 
doing the workin my case * * * 

* * * it has taken those sears off my face, and I am improving in general 
health. 

* * * One year from the time I started with Restoria, I had my blood tested, 
and I am a sound and well man—thanking Restoria for my health. 

Par. 3. Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set out herein all of which purport 
to be descriptive of the remedial, curative or therapeutic properties of 
respondent’s preparation, respondent has represented and does now 
represent, directly and indirectly, that his preparation “Restoria” 

(a) isan effective remedy or cure for various conditions due to “bad 
blood”, such as ulcers, eruptions, swollen glands, eczema, etc., and con- 
stitutes a competent treatment for such conditions; 

(6) isa remedy or cure for neuritis, neurasthenia, rheumatism, skin 
eruptions, blood poisoning and other related conditions, and will 
furnish relief from such conditions ; 5 

(c) will control diseased blood and will restore the blood ; 

(d) is manufactured in modern laboratories under expert super- 
vision ; 

(e) is a remedy or cure for spyhilis and constitutes a competent 
treatment therefor, and that persons suffering from syphilis will react 
favorably within a short time after using Restoria; 

(f) is safe and harmless and its use will produce no bad after 
effects. 

The aforesaid representations and claims used and disseminated 
by the respondent, as hereinabove described, are grossly exaggerated, 
misleading, and untrue. In truth and in fact, Restoria is not a com- 
petent treatment, nor effective remedy or cure for bad blood, 
rheumatism, syphilis, neuritis, neurasthenia, eczema, ulcers, swollen 
glands, skin eruptions, or blood poison, and its use will not relieve 
these conditions or build up the body. Syphilis sufferers will not 


be favorably affected by Restoria. 
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Said preparation is not now manufactured in a modern laboratory, 
nor under the supervision of skilled scientists. 

Restoria will not control diseased blood, nor restore the blood. 

Restoria is not harmless under all conditions of use, but in truth 
and in fact, its use may have severe harmful results when used by- 
the public in the treatment of the conditions for which it is recom- 
mended by respondent. 

Par. 4. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination. 
of false advertisements as aforesaid, in that the respondent fails to, 
reveal to purchasers and prospective purchasers that the use of said. 
medicinal preparations by uninformed persons under the conditions 
prescribed or under such conditions as are customary and usual, 
may in some cases cause them to suffer irreparable injury to health. 
By reason of the existence of iodides in respondent’s preparation, 
the use of said preparation would be definitely harmful in the: 
early treatment of syphilis in that these iodides may disseminate 
and generalize the disease, and, further, that the administration of, 
a preparation containing iodine may aggravate certain diseases such 
as pulmonary tuberculosis, hyperthyroidism, and nephritis. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said medicinal preparations,. 
has had and now has the capacity and tendency to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into. 
the erroneous and mistaken belief that such false statements repre- 
sentations and advertisements are true, and induces or is likely to. 
induce, directly or indirectly, the purchase by the public of respond- 
ent’s medicinal preparation containing drugs. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Frxpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act,. 
the Federal Trade Commission, on March 14, 1939, issued and served 
its complaint in this proceeding upon respondent Harry Epstein, an 
individual, trading as Restoria Co., charging him with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with-| 
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draw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said 
facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Harry Epstein is an individual, doing 
business under the trade name of Restoria Co., with his principal 
office and place of business located at 805 East Mason Street, in the 
city of Milwaukee, State of Wisconsin. Respondent, for more than 
1 year last past, has been and still is engaged in the sale and distri- 
bution of a certain medicinal preparation known as “Restoria,” 
which is offered for sale and sold as a treatment for the blood and 
remedy for blood disorders and related conditions. In the course 
and conduct of his business respondent causes said medicinal prep- 
aration, when sold, to be transported from his place of business in 
the State of Wisconsin, to the purchasers thereof located in other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said preparation among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing his said product, by United States mails, by insertion in news- 
papers and periodicals having a general circulation, and also in circu- 
lars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States, and by other means in commerce, as commerce 1s defined in 
the Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of his 
said product; and has disseminated, and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning his said product, by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of his said product in commerce, as commerce is defined in 
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the Federal Trade Commission Act. Among, and typical of the false 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated, as aforesaid, are the 
following: 

Diseased Blood Free Book tells of Control and Relief to thousands of suf- 
ferers, 

Restoria is manufactured in thoroughly equipped, modern laboratories and 
under the supervision of trained experts. It is a stable and reliable product 
made of only the best ingredients, as must be the case where the battle is against 
an enemy as persistent and overpowering as syphilis. 

You must constantly bear in mind that the earlier in the development of the 
disease the Restoria Treatment is begun, the more potent and beneficial is the 
treatment, as treatment affects very favorably syhphilis cases in the first and 
second stages but not so favorably in the third or tertiary stage. 

No Bad After-Effects. The Restoria Treatment is 100 per cent safe, and its 
use is warranted to produce no bad after-effects. 

No harm can come from the use of Restoria 

* * * we know from past experience and from what thousands of users 
have told us that the average person should react favorably within a very 
short time. 


In addition to the foregoing advertisements, the respondent dissemi- 
nates false advertisements in the same manner as set-out above by 
means of purported testimonial letters which the respondent places 
in pamphlets, booklets, and in advertising copy. Among, and typical 
of the false statements and representations, disseminated as aforesaid 
by respondent by use of purported testimonial letters in its advertising, 
are the following: 


I have used two bottles of your Restoria which have cured my rheuma- 
fismyaith oris* 

I have seen and -heard of the results of your Restoria in the case of my, 
mother, long afflicted with Water Eczema * * * My brother works in 
Harrisburg, Pa., and he came in touch with Restoria there. He bought two 
bottles, and it cured my mother * * * 

*« * * I was rapidly getting worse, worse, worse, until I was on the verge 
of suicide. Ulcers began to appear on my body, and all sorts of unusual pains 
kept me in constant misery. My sleep was rarely ever natural * * * my 
throat was inflamed and constantly sore, and near each elbow a horrid looking 
sore formed * * * In less than a week after beginning Restoria, the sores 
on my arms began to dry, and I began to feel like a new woman. * * #* 
After five months’ treatment with your wonderful Restoria, I can truthfully say, 
I am well. 

I had Hezema on both hands for about three years. * * * I was finally 
induced to try Restoria. I bought one bottle, and before taking one-half of it 
my Hezema began to disappear, and before the bottle was gone I was entirely 
cured ; and now I weigh about thirty pounds more than before taking Restoria. 

* * * T’ve suffered from stubborn Neuritis and Neurasthenia for years and 
spent a fortune on patent medicine, only to poison my blood still further. 
Restoria is a wonder, and just what I’ve been looking for. 
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I was unfortunate enough to contract a serious disorder ; I consulted the family 
physician; he said my case was well marked, and that it was clearly a case of 
blood poison. A friend to whom I confided my condition told me about Restoria 
* * * My improvement was steady, and after taking only the fifth bottle, 
I was pronounced well * * * Iam grateful to Restoria * * * I want to 
say further: Take Restoria, and get well. 

* * * T did not seem to gain and after seventeen weeks my condition was 
in every way worse. The local swelling and inflammation had become alarming ; 
painful and offensive ulcers appeared in my mouth, and the glands of my throat 
were beginning to enlarge * * * J had been told about Restoria, * * * 
I began taking it * * * Im less than ten days the local ulcers began to dry 
up and disappear, and I was generally better * * * I am now well and 
strongatie* 

* * * Restoria is the best blood medicine I have ever heard of, and it is 
doing the work in my case * * * 

* * * it has taken those sears off my face, and I am improving in general 
health. 

* * * One year from the time I started with Restoria, I had my blood 
tested, and I am a sound and well man—thanking Restoria for my health. 

Par. 3. Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set-out herein, all of which. pur- 
port to be descriptive of the remedial, curative, or therapeutic prop- 
erties of respondent’s preparation, respondent has represented and 
does now represent, directly and indirectly, that his preparation 
“Restoria” 

(a) is an effective remedy or cure for various conditions due to “bad 
blood”, such as ulcers, eruptions, swollen glands, eczema, etc., and 
constitutes a competent treatment for such conditions; 

() is a remedy or cure for neuritis, neurasthenia, rheumatism, skin 
eruptions, blood poisoning and other related conditions, and will fur- 
nish relief from such conditions; 

(c) will control diseased blood and will restore the blood; 

(d) is manufactured in modern laboratories under expert super- 
vision; 

(e) is a remedy or cure for syphilis and constitutes a competent 
treatment therefor, and that persons suffering from syphilis will react 
favorably within a short time after using “Restoria” ; 

(f) is safe and harmless and its use will produce no bad after effects. 

The aforesaid representations and claims used and disseminated by 
the respondent, as hereinabove described, are grossly exaggerated, 
misleading, and untrue. In truth and in fact, “Restoria” is not a 
competent treatment nor effective remedy or cure for bad blood, rheu- 
matism, syphilis, neuritis, neurasthenia, eczema, ulcers, swollen glands, 
skin eruptions, or blood poisoning, and its use will not relieve these 
conditions or build up the body. Syphilis sufferers will not be favor- 


ably affected by “Restoria.” 
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Said preparation is not now manufactured in a modern laboratory, 
nor under the supervision of skilled scientists. 

“Restoria” will not control diseased blood, nor restore the blood. 

“Restoria” is not harmless under all conditions of use, but in truth 
and in fact its use may have severe harmful results when used by the 
public in the treatment of the conditions for which it is recommended 
by the respondent. 

Par. 4. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination 
of false advertisements as aforesaid, in that the respondent fails to 
reveal to purchasers and prospective purchasers that the use of said 
medicinal preparation by uninformed persons under the conditions 
prescribed or under such conditions as are customary and usual, may 
in some cases cause them to suffer irreparable injury to health. By 
reason of the existence of iodides in respondent’s preparation, the use 
of said preparation would be definitely harmful in the early treatment 
of syphilis in that these iodides may disseminate and generalize the 
disease, and, further, that the administration of a preparation contain- 
ing iodine may aggravate certain diseases such as pulmonary tuber- 
culosis, hyperthyroidism, and nephritis. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said medicinal preparation, has 
had, and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such false statements, representations, 
and advertisements are true, and induces or is likely to induce, directly 
or indirectly, the purchase by the public of respondent’s medicinal 
preparation containing drugs. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of respondent, 
in which answer respondent admits all the material allegations of 
fact set forth in said complaint and states that he waives all interven- 
ing procedure and further hearing as to said facts, and the Commis- 
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sion having made its findings as to the facts and conclusion that re- 
spondent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent Harry Epstein, individually and 
trading as Restoria Co., or under any other name or names, his repre- 


‘sentatives, agents, and employees, directly or through any corporate 


or any other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of a medicinal preparation containing drugs now desig- 
nated by the name “Restoria,” or any other medicinal preparation 
composed of substantially similar ingredients or possessing substan- 
tially similar therapeutic properties, whether sold under the same 
name or any other name or names, or disseminating or causing to be 
disseminated, any advertisement by any means for the purpose of in- 
ducing, or which is likely to induce, directly or indirectly, the purchase 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medicinal preparation, which advertisements represent, 
directly or through implication, that said medicinal preparation 
“Restoria,” is a cure or remedy or an effective treatment for bad blood, 
ulcers, swollen glands, or eczema; or that said preparation is a cure 
or remedy for neuritis, neurasthenia, rheumatism, blood poisoning, or 
skin eruptions, or is beneficial in relieving any of such conditions; or 
that said preparation is a cure or remedy for or is beneficial in the 
treatment of syphilis, or will control diseased blood or restore the 
blood; or that said preparation is manufactured in a modern labora- 
tory or under the supervision of skilled scientists, unless and until 
such is the fact; or which advertisements fail to reveal that said prep- 
aration is not a wholly safe drug to be used by the lay public in self- 
medication. 

It is further ordered, That the respondent shall within 60 days after 
the service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


WILLIAM G. NASH, SR., WILLIAM G. NASH, JR., AND FLOR- 
ENCE NASH COX, TRADING AS NASH BROTHERS DRUG 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3775. Complaint, Apr. 27, 1939—Decision, Aug. 1, 1939 


Where three individuals engaged, as partners, in compounding, selling, and dis- 
tributing a medical or pharmaceutical preparation under designation “Nash 
Chill and Liver Tonic” and “Nash’s C. & L. Tonic”; in advertisements which 
they disseminated through the mails, through newspapers and periodicals of 
general circulation, through circulars and other printed or written matter, 
and through continuities broadcast from radio stations of extrastate audience, 
and which advertisements were intended and calculated to induce purchase 
of their said product— 

(a) Represented, directly or through implication, that said preparation was a 
cure or remedy for malaria and would prevent development of malaria, and 
was an effective treatment for all types thereof, facts being it was not such 
a remedy or preventive, and would not accomplish such results and, while 
possessing properties capable, under certain conditions, of being beneficial 
in treatment of certain forms of malaria at certain stages of development, 
was not a remedy or cure, or safe and effective treatment for, all forms or 
types thereof; 

(b) Represented that 9 out of 10 persons in the southern part of the United 
States had malaria, and that presence of laziness, lack of energy and pep, 
aches, trembling, dizziness, headaches, or sallow, yellow complexion, was 
indicative of said ailment, and that persons having any one or more of such 
symptoms had malaria, facts being proportion of people indicated in the 
southern States did not suffer from said condition, and symptoms enumerated, 
while frequently such as might be and were associated with malaria, were 
also often associated with or due to other disorders; 

(c) Represented that said preparation would clean out the system and restore 
the normal function of the bowels, and add red corpuscles to the blood, and 
aid digestion and increase appetite, and constituted an effective tonic which 
would restore vigor and vitality, facts being it would not accomplish such 
results and was not such a remedy; 

(d) Represented that said preparation possessed remedial or curative value in 
treatment of constipation, biliousness, liver trouble, dyspepsia, and numerous 
other conditions and ailments to which the body is subject, and was both a 
preventive and cure for colds, facts being it was not such a preventive or cure, 
nor effective remedy or cure for constipation, biliousness, and various other 
ailments and conditions above set forth and claimed; and 

(e) Represented that it was a new discovery which was in no way habit forming, 
and in no way harmful to users, including infants, children, adults, and 
elderly people, and that it was indorsed by nurses, physicians, and health 
officials throughout the southern part of the United States, facts being 
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continued use thereof rendered it habit forming as laxative or cathartic, it 
Was not a new discovery nor wholly safe or harmless for use in self-medica- 
tion of infants, children, adults, and elderly people, due to inclusion of certain 
ingredients which had powerful effect on heart and other organs or parts of 
the body, and which might cause injury to health of users having cardiac 
or systemic weaknesses, and it had not been indorsed by nurses, etc, as 
above claimed ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representations 
and advertisements were true, and into purchase of their said drug-con- 
taining preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. DeWitt T. Puckett for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that William G. Nash, Sr., 
William G. Nash, Jr., and Florence Nash Cox, individually and as 
copartners trading as Nash Brothers Drug Co., hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondents William G. Nash, Sr., William G. Nash, 
Jr., and Florence Nash Cox are individuals and copartners trading as 
Nash Brothers Drug Co., and their principal office and place of busi- 
ness is in Jonesboro, Ark. 

Par. 2. The respondents are now, and have been for more than 1 year 
last past, engaged in the business of compounding, selling, and dis- 
tributing a medical or pharmaceutical preparation designated “Nash 
Chill and Liver Tonic” and “Nash’s C. & L. Tonic.” Respondents sell 
said preparation to members of the purchasing public situated in 
various States of the United States and in the District of Columbia, 
and cause said preparation, when sold by them, to be transported from 
their aforesaid place of business in the State of Arkansas to the pur- 
chasers thereof at their respective points of location in the various 
States of the United States, other than the State of Arkansas, and in 
the District of Columbia. Respondents maintain and at all times 
mentioned herein have maintained a course of trade in commerce in 
said preparation among and between the various States of the United 
States and in the District of Columbia. 
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Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said product, by United States mails, by insertions in 
newspapers and periodicals having a general circulation, and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations which 
have sufficient power to, and do, convey the program emanating there- 
from to listeners located in various States of the United States other 
than the State in which such broadcasts originate, and by other means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of their said product; and have 
disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning 
their said product, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of their 
said product in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among, and typical of, the false statements and 
representations contained in said advertisements, disseminated and 
caused to be disseminated. as aforesaid, are the following: 


1. Check these Symptoms Yourself—on yourself—and on your family! See 
How Many of These Symptoms You Have 


Are you always tired, or completely run down and worn out? Do you feel 
lazy? 

Do you wake up in the morning as tired as when you went to bed? 

Are you restless at night. Can’t sleep? 

Then have bad dreams and nightmares? 

Do you lack energy and pep? Do you lack ambition? 

Do you ache in every bone of your body? 

Do you have chills and occasional fever—hot and cold flashes? 

Are you bilious? Constipated? 

Are you nervous and irritable? 

Are you blue and depressed? Do you have foolish fears and dreads? 

Are you unduly superstitious? 

Is you breath bad? Tongue coated? Bad taste in the mouth? 

Is your complexion sallow, yellow, or broken out with pimples, boils or 
unsightly splotches? 

Do you have occasional or habitual dull or sick headaches? 

Do you have backaches? 

Are there floating specks before your eyes? 

Are you dizzy? 

Are you losing weight? 

Do you suffer from indigestion or loss of appetite? 

Is your liver out of order? 
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Do you have gas on the stomach? Sour stomach? 

Stomach constantly upset? 

Have you a cold you can’t get rid of? 

Are your kidneys functioning improperly or abnormally? 

Do your knees and hands shake? 

Do you tremble all over? 

Are your children unruly, irritable, restless and sluggish? 

IF you have any of these symptoms no doubt you are suffering from the 
first—or maybe the more serious stages of malaria. 


2. NASH’S TONIC will clean out your system, allowing the bowels to have 
satisfactory action—will add red corpuscles to the blood, aid digestion, increase 
the appetite, tone up the system, and give you plenty of Pep, viz, vim, and vigor. 

3. Satisfaction Guaranteed and again, Remember This is a Guaranteed Remedy. 
You can take one dose or the entire bottle, and if you are not satisfied, take the 
empty bottle to your Druggist and he will refund your money without question or 
quibble. So you have nothing to lose and everything to gain. 

4. For Malaria, Biliousness, Constipation Nash’s Tonic is a guaranteed remedy 
unsurpassed for chills and malaria and its kindred or resulting ailments—hilious- 
ness, constipation, stomach trouble, liver trouble, dyspepsia, backache, headache, 
nervousness and other complaints and diseases. It will kill the chill before the 
ill, and stop that fever that may be brewing. It will eliminate those poisons 
which may be forming and which are causing those physical and mental pains 
and perhaps unhappiness. It is a purgative as well as a preventive and will 
brace up your body with the finest tonic ever had. Kills malaria germs! 

If you have malaria, get rid of it; if you haven’t it, keep from having it with 
“Nash’s.” 

5. Chills and Malaria will be but a rare thing, when more people recognize 
this New Discovery. 

6. Even if you don’t think you have Malaria, it can do you no harm—and 
will do you much good to take Nash’s Tonic regularly. 

7. The All Year Round Tonic, Remedy, Purgative, Preventive! Nash’s Tonic 
is great for those lazy, languid Spring days, excellent during the sluggish Sum- 
mer, a great Tonic for Fall and a fine cold preventive for Winter. It is there- 
fore an all-year-round remedy—particularly for malaria and biliousness, chills, 
feyer, ague, third day chills, swamp chills, constipation, stomach troubles, ete. 
It is also a preventive for it will tend to prevent you from having malaria 
as well as numerous other ailments, ete. As a purgative it banishes constipa- 
tion and its serious afflictions, and as a tonic, good for children as well as all 
others, it will put the body in excellent trim, add red corpuscles to the blood 
and red color to the cheeks. 

8. For Baby—For Grandma And All Ages in Between Nash’s Tonic is for 
one and all—the baby—the child—the young man and woman—Mother and 
Father—Grandma and Grandpa! It will give the child a healthy body, and a 
chance to grow and develop without germs or disease hindering—it will give 
the young folks pep, vigor, vitality, and help them “keep going” in this day of 
never-ceasing Going—it will make Mother and Father feel “that they’re still 
young folks’”—that they have much to live for and look forward to—that they 
can take a new lease on life—and it will add years to the old folks. 

9. School Teachers—Health Officials and Others Hndorse Nash’s Tonic. 

10. This new Discovery is endorsed by physicians because they appreciate 
the formula, which is known. 


. 
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11. Yes, indeed—you can take Nash’s Tonie with every confidence in the 
world, and your Physician will pass on the above ingredients. Nash’s Tonic is 
in no way harmful, and is not unpleasant to take. Nota habit-forming medicine. 

12. * * * thousands and thousands of Southerners (9 out of 10 have 
malaria * * *) 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth and others .similar in meaning thereto not 
herein set out, all of which purport to be descriptive of respondents’ 
preparation and its effectiveness in the treatment of ailments and 
conditions of the human body and the causes of such ailments and 
conditions, respondents have represented, directly and by implica- 
tion, among other things, that each and all of the symptoms enu- 
merated herein in paragraph 8 (1) are caused by or associated with 
malaria and that persons having any one or more of such symp- 
toms have malaria; that said preparation is a proper, guaranteed, un- 
surpassed, and effective preventative and remedy or cure for all types 
of malaria inthe human body; that the use of said preparation will 
clean out the system and restore the normal function of the bowels, 
add red corpuscles to the blood, aid digestion, and increase the appe- 
tite; that said preparation is an effective tonic which will restore 
vigor and vitality; that said preparation possesses remedial or cura- 
tive value in the treatment of constipation, biliousness, liver trouble, 
dyspepsia, backache, headache, nervousness, stomach trouble, chills, 
fever, ague, third-day chills, swamp chills, and various other condi- 
tions and diseases to which the human body is subject; that the use 
of said preparation both prevents and cures colds; that said prepa- 
ration is a new discovery which is in no way habit-forming and which 
is in no way harmful to the users thereof, including infants, children, 
adults, and elderly people; that said preparation is endorsed by 
nurses, physicians, and health officials throughout the southern part 
of the United States; and that 9 out of 10 of the people residing in 
the southern part of the United States have malaria. 

Par. 5. The aforesaid statements and representations used and 
disseminated by the respondents in the manner above described are 
grossly exaggerated, misleading, and untrue and constitute false 
advertisements. 

In truth and in fact only two of the symptoms enumerated herein 
in paragraph 3 (1), namely, chills and occasional fevers, are symp- 
toms of malaria. Said preparation is not a proper, effective, or un- 
surpassed remedy or cure for all types of malaria, and its use will 
not prevent the development of malaria in the human body. The use 
of said preparation will not restore the normal functioning of the 
bowels, nor will it add red corpuscles to the blood, aid digestion, or 
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increase the appetite. | Said preparation is not an effective tonic which 
will restore vigor or vitality. Said preparation is not an effective 
remedy or cure for constipation, biliousness, liver trouble, dyspepsia, 
backache, headache, nervousness, stomach troubles, chills, fever, ague, 
third-day chills, swamp chills, or for any other of the various dis- 
eases and conditions to which the human body is subject. It is habit 
forming in the sense that the continued use of a laxative or cathartic 
medicine is habit forming. Said preparation will not prevent nor 
will it cure colds. Said preparation is not a new discovery, and it: 
is not a safe and harmless medicine for use in all cases by infants, 
children, adults, and elderly people, as represented and advertised by 
the respondents. Said preparation has not been endorsed by nurses, 
physicians, and health officials throughout the southern part of the 
United States, nor do 9 out of 10 people in the southern part of the 
United States have malaria. In fact, only a small percentage of 
persons residing in the southern part of the United States have 
malaria. 

Respondents’ statements and claims as to the therapeutic value and 
efficacy of said preparation are grossly exaggerated, false, and de- 
ceptive, and greatly exceeded any claims to the therapeutic value 
and efficacy of such preparation which might truthfully be made. 
Although said preparation may possess properties capable under 
certain conditions of use of having a beneficial effect in the treatment 
of certain forms of malaria at certain stages of development, said 
preparation is not a remedy or cure or safe and effective treatment 
for all forms or types of malaria. 

Furthermore, said statements and representations are misleading 
and constitute false advertisements in that they fail to reveal the 
fact that the drugs “quinidine” or “quinidine alkaloids” and 
“cjinchonine alkaloids,” as used in said preparation, have a powerful 
effect upon the heart and upon other organs or parts of the body 
which may cause injury to the health of the user if taken in accord 
with the statements and recommendations contained in said adver- 
tisements, or under such conditions as are customary or usual, 

Par. 6. The use by the respondents of the foregoing false, de- 
ceptive, and misleading statements, representations, and advertise- 
ments, disseminated as aforesaid, has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true and 
into the purchase of respondents’ said preparation which contains 


drugs. 
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Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning ot the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 27, 1939, issued and served 
its complaint in this proceeding upon the respondents, William G. 
Nash, Sr., William G. Nash, Jr., and Florence Nash Cox, individually 
and as copartners trading as Nash Brothers Drug Co., charging them 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. Thereafter, the respond- 
ents having filed no answer, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by the respondents and W. T. Kelley, chief counsel for the 
Federal Trade Commission, subject to the approval of the Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of arguments or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint and 
stipulation, said stipulation having been approved, accepted, and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, William G. Nash, Sr., William G. 
Nash, Jr., and Florence Nash Cox are individuals and copartners 
trading as Nash Brothers Drug Co. and their principal office and 
place of business is at Jonesboro, Ark. 

Par. 2. The respondents are now and have been for more than 1 
year last past engaged in the business of compounding, selling, and 
distributing a medical or pharmaceutical preparation designated 
“Nash Chill and Liver Tonic” and “Nash’s C. & Li. Tonic.” Re- 
spondents sell said preparation to members of the purchasing public 
situated in various States of the United States and in the District 
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of Columbia, and cause said preparation, when sold by them, to be 
transported from their aforesaid place of business, in the State of 
Arkansas to the purchasers thereof at their respective points of lo- 
cation in the various States of the United States other than the 
State of Arkansas and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained a course 
of trade in commerce in said preparation among and between the 
various States of the United States and in the District of Columbia. 
Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and.are now disseminating, and have 
caused and are now causing the dissemination of false advertise- 
ments concerning their said product, by United States mails, by 
insertions in newspapers and periodicals having a general circu- 
lation, and also in circulars and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States; and by continuities broadcast from radio 
stations which have sufficient power to, and do, convey the program 
emanating therefrom to listeners located in various States of the 
United States other than the State in which such _ broadcasts 
originate, and by other means in commerce, as commerce is defined 
in the Federal Trade Commission Act, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of 
their said product; and have disseminated and are now disseminat- 
ing, and have caused and are now causing the dissemination of, false 
advertisements concerning their said product, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said product in commerce as com- 
merce is defined in the Federal Trade Commission Act. Among 
and typical of the false statements and representations contained in 
said advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 
1. Check these Symptoms Yourself—on yourself—and on your family! See 

How Many of These Symptoms You Have 

Are you ‘always tired, or completely run down and worn out? Do you 

feel lazy? 

Do you wake up in the morning as tired as when you went to bed? 

Are you restless at night. Can’t sleep? 

Then have bad dreams and nightmares? 

Do you lack energy and pep? Do you lack ambition? 

Do you ache in every bone of your body? 

Do you have chills and occasional fever—hot and cold flashes? 

Are you bilious? Constipated? 


Are you nervous and irritable? 
Are vou blue and depressed? Do you have foolish fears and dreads? 
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Are you unduly superstitious? 

Is your breath bad? Tongue coated? Bad taste in your mouth? 

Is your complexion sallow, yellow, or broken out with pimples, boils or 
unsightly splotches? 

Do you have occasional or habitual dull or sick headaches? 
“Do you have backaches? 

Are there floating specks before your eyes? 

Are you dizzy? 

Are you losing weight? 

Do you suffer from indigestion or loss of appetite? 

Is your liver out of order? 

Do you have gas on the stomach? 

Sour stomach? 

Stomach constantly upset? 

Have you a cold you can’t get rid of? 

Are your kidneys functioning improperly or abnormally? 

Do your knees and hands shake? 

Do you tremble all over? 

Are your children unruly, irritable, restless and sluggish? 

If you have any of these symptoms no doubt you are suffering from 
the first—or maybe the more serious stages of malaria. 


2. Nash’s Tonie will clean out your system, allowing the bowels to have 
satisfactory action—will add red corpuscles to the blood, aid digestion, increase 
the appetite, tone up the system, and give you plenty of PEP, viz, vim and 
vigor. 

3. Satisfaction Guaranteed and again, Remember This Is a Guaranteed 
Remedy. You can take one dose or the entire bottle, and if you are not Satis- 
fied, take the empty bottle to your Druggist and he will refund your money 
without question or quibble. So you have nothing to lose and everything to 
gain ! 

4. For Malaria, Biliousness, Constipation Nash’s Tonic is a guaranteed rem- 
edy, unsurpassed for chills and malaria and its kindred or resulting ailments— 
biliousness, constipation, stomach trouble, liver trouble, dyspepsia, backache, 
headache, nervousness and other complaints and diseases. It will kill the chill 
before the ill, and stop that fever that may be brewing. It will eliminate 
those poisons which may be forming and which are causing those physical 
and mental pains and perhaps unhappiness. It is a purgative as well as a 
preventive and will brace up your body with the finest tonic ever had. Kills 
malaria germs! 


If you have malaria, get rid of it; if you haven’t it, keep from having it with 
NASHR’S. 


5. Chills and Malaria will be but a rare thing, when more people recognize this 
New Discovery. 

6. Even if you don’t think you have Malaria, it can do you no harm—and will 
do you much good to take Nash’s Tonic regularly. 

7. The all year round tonic, remedy, purgative, preventive! Nash’s Tonic is 
great for those lazy, languid Spring days, excellent during the sluggish Summer, 
a great Tonic for Fall and a fine cold preventive for Winter. It is therefore an 
all-year-round remedy—particularly for malaria and biliousness, chills, fever, 
ague, third day chills, swamp chills, constipation, stomach troubles, ete. Is also 
a preventive for it will tend to prevent you from having malaria as well as 
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numerous other ailments, etc. As a purgative it banishes constipation and its 
serious afflictions, and as a tonic, good for children as well as all others, it will 
put the body in excellent trim, add red corpuscles to the blood and red color 
to the cheeks. 

8. For Baby—For Grandma And All Ages in Between Nash’s Tonic is for one 
and all—the baby—the child—the young man and woman—Mother and Father— 
Grandma and Grandpa! It will give the child a healthy body, and a chance to 
grow and develop without germs or disease hindering—it will give the young 
folks pep, vigor, vitality, and help them “keep going” in this day of never-ceasing 
GOING—it will make Mother and Father feel “that they’re still young folks’”— 
that they have much to live for and look forward to—that they can take a new 
lease on life—and it will add years to the old folks. 

9. School Teachers—Health officials and Others Endorse Nash’s Tonic. 

10, This new Discovery is endorsed by physicians because they appreciate the 
formula, which is known. 

11. Yes, indeed—you can take Nash’s Tonic with every confidence in the world, 
and your Physician will pass on the above ingredients. Nash’s Tonic is in no 
way harmful, and is not unpleasant to take. Not a habit-forming medicine. 

42. * * * thousands and thousands of Southerners (9 out of 10) have 
malaria’ {= *io* 


Par. 4. Through the use of the statements and representations here- 
inbefore set forth and others similar in meaning thereto but not 
herein set-out, all of which purport to be descriptive of respondents’ 
preparation and its effectiveness in the treatment of ailments and con- 
ditions of the human body and the causes of such ailments and condi- 
tions, respondents have represented, directly and by implication, 
among other things, that each and all of the symptoms enumerated 
herein in paragraph 3 (1) are caused by or associated with malaria 
and that persons having any one or more of such symptoms have 
malaria; that said preparation 1s a proper, guaranteed, unsurpassed, 
and effective preventive and remedy or cure of all types of malaria 
in the human body; that the use of said preparation will clean-out the 
system and restore the normal function of the bowels, add red cor- 
puscles to the blood, aid digestion, and increase the appetite; that said 
preparation is an effective tonic which will restore vigor and vitality ; 
that said preparation possesses remedial or curative value in the treat- 
ment of constipation, biliousness, liver trouble, dyspepsia, backache, 


‘headache, nervousness, stomach trouble, chills, fever, ague, third-day 


chills, swamp chills, and various other conditions and diseases to 
which the human body is subject; that the use of said preparation 
both prevents and cures colds; that said preparation 1s a new discovery 
which is in no way habit forming and which is in no way harmful to 
the users thereof, including infants, children, adults, and elderly 
people; that said preparation is endorsed by nurses, physicians, and 
health officials throughout the southern part of the United States; and 
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that 9 out of 10 of the people residing in the southern part of the 
United States have malaria. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondents in the manner above described are 
grossly exaggerated, misleading, and untrue and constitute false ad- 
vertisements. 

In truth and in fact only two of the symptoms enumerated herein 
in paragraph 8 (1), namely, chills and occasional fevers, are classical 
symptoms of malaria. Laziness, lack of energy and pep, aches, sallow, 
yellow complexion, trembling, dizziness, and headaches may be and 
frequently are associated with malaria, but are also often associated 
with or due to other disorders. Said preparation is not a proper or 
effective remedy and preventive or cure for all types of malaria, and 
its use will not prevent the development of malaria in the human body. 
The use of said preparation will not restore the normal functioning 
of the bowels, nor will it add red corpuscles to the blood, aid digestion, 
or increase the appetite. Said preparation is not an effective tonic 
which will restore vigor or vitality. Said preparation is not an effec- 
tive remedy or cure for constipation, biliousness, liver trouble, dys- 
pepsia, backache, headache, nervousness, stomach troubles, chills, 
fever, ague, third-day chills, swamp chills, or for any other of the 
various diseases and conditions to which the human body is subject. 
It is habit forming in the sense that the continued use of a laxative 
or cathartic medicine is habit forming. Said preparation will not 
prevent nor will it cure colds. Said preparation is not a new discoy- 
ery. Said preparation is not a wholly safe or harmless medicine for 
use in self-medication, of infants, children, adults, and elderly people 
as represented by respondent, as it contains a substantial quantity of 
quinidine and cinchonine alkaloids which have a powerful effect on the 
heart and other organs or parts of the human body and which may 
cause injury to the health of users having cardiac or systemic weak- 
nesses. Said preparation has not been endorsed by nurses, physicians, 
and health officials throughout the southern part of the United States, 
nor do 9 out of 10 people in the southern part of the United States 
have malaria. In fact, only a small percentage of persons residing 
in the southern part of the United States have malaria. 

Respondents’ statements and claims as to the therapeutic value and 
efficacy of said preparation are grossly exaggerated, false, and decep- 
fave, and greatly exceeded any claims to the therapeutic value and 
efficacy of such preparation which might truthfully be made. AI- 
though sald preparation may possess properties capable under certain 
conditions of use of having a beneficial effect on the treatment of cer- 
tain forms of malaria at certain stages of development, said prepara- 
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tion is not a remedy or cure or safe and effective treatment for all 
forms or types of malaria. 

Par. 6. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, has had, and now has, the capacity and tend- 
ency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and advertisements are true and into 
the purchase of respondents’ said preparation which contains drugs. 


CONCLUSION 


The above acts and practices of the respondents as herein found are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce. within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


The proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into between the respondents herein and W. T. 
Kelley, chief counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure the Commission may issue and serve upon the respondents 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, William G. Nash, Sr., William 
G. Nash, Jr., and Florence Nash Cox, individually and as copartners 
trading as Nash Brothers Drug Co., or trading under any other name, 
their representatives, agents, and employees, directly or through any 
corporate or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 


‘means of the United States mails or in commerce, as commerce is 


defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of a medicinal preparation containing drugs 
now designated as “Nash Chill and Liver Tonic” and “Nash’s C. & L. 
Tonic,” or any other medicinal preparation composed of substantially 
similar ingredients or possessing substantially similar therapeutic 
qualities whether sold under the same names or under any other 
name or names, or disseminating or causing to be disseminated any 
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advertisement by any means for the purpose of inducing, or which 
is likely to induce, directly or indirectly, the purchase in commerce, 
‘as commerce is defined by the Federal Trade Commission Act, of 
said medicinal preparation, which advertisements represent, directly 
or through implication, that said medicinal preparation is a cure or 
remedy for malaria or will prevent the development of malaria in 
the human body or is an effective treatment for all types of malaria ; 
or that said preparation will restore the normal functioning of the 
bowels, add red corpuscles to the blood, aid digestion, increase the 
appetite, restore vigor or vitality; or that said preparation is an 
effective remedy or cure for constipation, biliousness, liver trouble, 
dyspepsia, backache, headache, nervousness, stomach troubles, chills, 
fever, ague, third-day chills, or swamp chills; or that said prepara- 
tion will prevent or cure colds; or that said preparation is a safe or 
harmless medicine for use in unsupervised medication of infants, 
children, adults, or elderly people; or that said preparation has been 
endorsed by nurses, physicians or health officials throughout the 
southern part of the United States or which represent that 9 out of 
10 people in the southern part of the United States have malaria or 
that any appreciable percentage of persons residing in the southern 
part of the United States have malaria; or which represent that the 
‘presence of any or all of the following symptoms—laziness, lack of 
energy and pep, aches, trembling, dizziness, headaches, or sallow, 
yellow complexion—is necessarily indicative of malaria or that the 
presence of said symptoms is anything more than an indication that 
malaria may be present; or which advertisements fail to reveal that 
said preparation is not a wholly safe drug to be used by the lay 
public in self-medication. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing stating whether or not they intend to 
‘comply with this order, and if so, setting forth in detail the manner 
and form in which they intend to comply; and that within 60 days 
after service upon them of this order, said respondents shall file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THE MATrer OF 


UNITED CORPORATION, TRADING AS VIRGINIA PROD- 
UCTS COMPANY, AND GEORGE M. CRUMP, INDIVID- 
UALLY AND AS PRESIDENT OF UNITED CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3093. Complaint, Mar. 31, 1937—Decision, Aug. 2, 1939 


Where the word “Virginia,’’ when used in connection with sale and distribution 
of meats or meat food products, or to describe such products, and par- 
ticularly ham, had long since come to signify to and be understood by 
purchasing public as meaning ham or other meat and meat food products 
obtained from animals grown in said State and that ham thus designated 
had been cured and processed in a manner which had been well-known for 
more than a century as the Virginia method of curing. hams, and which 
imparted distinctive flavor thereto and to ham products and meat and 
meat food products, and substantial portion of purchasing public had 
preference for ham obtained from hogs or cattle raised in said State and 
processed by method above referred to, and for meat and other meat food 
products obtained from animals raised therein; and, 

Thereafter corporation and an individual, president thereof and in control of 
its business operations, policies, and trade practices, with sales offices in 
New York City, and engaged in sale and distribution, in commerce among 
the various States, of (1) deviled ham, some of which, packed for it by 
Chicago company, was not made from ham or hogs grown in State of 
Virginia, and some of which, packed for it by Maryland concern, was 
made for it from Virginia hams purchased from Virginia packers, and (2) 
corned beef hash, purchased from Chicago company above referred to, 
and of which corned beef used in manufacture did not come from cattle 
or beeves raised or purchased in Virginia, and in (3) invoicing, as thus 
engaged, their aforesaid products, shipped directly to the purchasers thereof 
from the plants of the Chicago or Maryland packers, from office in 
Richmond, Va.— 

(a) Caused to be placed on the containers in which was contained said deviled 
ham, including both that packed and shipped by said Chicago company 
and that packed and shipped by said Maryland concern, labels reading 
“SOUTHERN STYLE DEVILED HAM With Vegetable Fat Net Weight 
2 Lbs. OLD VIRGINIA BRAND U. S. Inspected and Passed by De- 

- partment of Agriculture, Estab. No. 545. VIRGINIA PRODUCTS COM- 
PANY, RICHMOND, VA., Distributors,” and supplied customer drug 
stores and cafes with stickers or slips to be attached to the menu cards 
used by said customers and displaying, among other words of like import 
and effect, “Special Today OLD VIRGINIA Southern Style Deviled Ham 
Sandwich 15¢” ; 

(b) Caused to be placed on the containers of said corned beef hash, packed as 
aforesaid by said Chicago company, labels reading “Contents 1 Lb. 4 Oz. 
OLD VIRGINIA BRAND CORNED BEEF HASH Ready to Brown. U. S. 
Inspected and Passed by Department of Agriculture. Packed for VIR- 
GINIA PRODUCTS COMPANY Richmond, Va.,” and supplied to yarious 
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drug store and cafe customers stickers or slips to be attached to menu 
cards used by them and setting forth, among other words of like import 
and effect, “Breakfast Special * * * Old Virginia Corned Beef 
fash £4 45 AP des 

Made use of trade name “Virginia Products Company” in selling said 
deviled ham and corned beef hash in place of corporate name proper, 
never used in sale of said products and unknown to customers pur- 
chasing the same from it, and invoiced under said trade name such products 
to purchasers from office maintained by them in Richmond, for pur- 
pose of securing benefits flowing from reputation of Virginia ham and 
other Virginia meat food products; and 


(d) Represented to purchasers and purchasing public, through use of word 


“Virginia” in aforesaid trade name, on labels and containers, and in 
describing said products, and on stickers and slips, and orally, and 
through invoicing same from Richmond, that meats used in all of their 
said products were obtained from hogs and cattle grown in said State, and 
that all of such products had been cured and processed by said well-known 
Virginia method ; 


Notwithstanding fact meats in said products, excepting deviled ham packed for 


it by said Maryland concern, were not, as above represented through use 
of word “Virginia” as aforesaid in trade name, on labels, ete., and in de- 
scribing said products on stickers and slips above referred to, and other- 
wise, obtained from cattle or hogs grown in said State, but were from 
cattle and hogs grown elsewhere, and were not, with aforesaid exception, 
cured and processed by said well-known Virginia method nor in said State, 
but were cured and processed in other States and in manner different in 
every respect from said well-known Virginia method; 


With effect of misleading substantial portion of purchasing public into erroneous 


belief that all said representations were true and that all of products sold 
and offered by them were meats or meat food products obtained from cattle 
and hogs grown in said State and cured and- processed therein by well- 
known method, and of misleading and deceiving customers, to whom they 
furnished stickers or slips as above set forth, into belief that all of the 
deviled ham purchased by such customers from them was made from Vir- 
ginia ham, cured and processed as above, and that corned beef hash thus 
purchased was made from beeves of cattle grown in Virginia, and into 
thus representing, in such beliefs, said deviled ham and corned beef hash 
to their customers, and with further result, as direct consequence, that 
number of purchasing public bought their products and trade was thereby 
unfairly diverted to them from competitors also engaged in sale and distribu- 
tion of deviled ham and corned beef hash in commerce, and who do not 
make similar representations with respect to the type, quality or method of 
processing the same; to the injury of competition in commerce: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. William C. Reeves and Mr. Charles F. Diggs, trial 
examiners. 

Mr. Floyd O. Collins and Mr. Edward L. Smith for the Commission. 

Mr. Martin F. O’Donoghue and Mr. George F. Shea, of Washington, 
D. C., for respondents. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that the 
United Corporation, a corporation trading as the Virginia Products 
Co., and George M. Crump, individually and as president of said 
United Corporation, hereinafter referred to as respondents, have 
been and are now using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues this its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. The United Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Virginia, and its legal address is 212 American Bank Build- 
ing, Richmond, Va. For the purpose of conducting its business, as 
will be hereinafter described, it adopted and is now using the trade 
name “Virginia Products Company.” The legal address of the Vir- 
ginia Products Co. is 212 American Bank Building, Richmond, Va. 
Respondent George M. Crump is president and treasurer of the 
respondent United Corporation and controls and dictates the business 
operations, policies and trade practices of the United Corporation 
and the Virginia Products Co. The respondents are now and have 
been for several years last past, engaged in the sale and distribution 
in commerce among and between the various States of the United 
States of meat food products known as “Deviled Ham” and “Corned 
Beef” and have caused said products, when sold, to be shipped to 
purchasers thereof at various points in different States of the United 
States other than the State of origin of said shipments. Respondents 
now maintain, and have maintained at all times herein complained 
of, a constant current of trade in commerce among and between the 
various States of the United States and the District of Columbia. 

Par. 2. Respondents are now, and at all times herein complained 


‘of have been, in competition with other corporations, firms, partner- 


ships, and individuals likewise engaged in the sale and distribution 
of deviled ham and corned beef hash in commerce among and between 
the various States of the United States and the District of Columbia. 

Par. 3. The word “Virginia” when used in connection with the 
sale and distribution of meats or meat food products or to describe 
meats or meat food products, has for many years signified and meant, 
and has been understood to signify and mean, and now signifies and 
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means to the purchasing public, meat and meat food products ob- 
tained from animals grown in the State of Virginia and cured and 
processed in a manner which has been well known for more than a 
century as the Virginia method of curing meats, which method of 
curing and processing imparts a distinctive flavor to meats and meat 
food products. The word “Virginia” when used in connection with 
the sale and distribution of meats and meat food products and in 
describing meat and meat food products has acquired and for many 
years had, and now has, such secondary meaning, and a substantial 
portion of the purchasing public has expressed, and has a preference 
for meat and meat food products obtained from hogs or cattle raised 
in Virginia and processed by the method hereinabove referred to. 

Par. 4. Respondents, through arrangements with different meat 
packers, purchase deviled ham, and corned beef ready packed and 
labeled as specified by respondents. Respondent corporation has 
adopted and at all times herein mentioned has used, and now uses, 
as and for its trade name the words “Virginia Products Co.,” in sell- 
ing, and offering for sale, said products in commerce among and 
between the various States of the United States. Respondents have 
also caused to be placed on the containers, in which said products 
are packed, labels reading as follows: 


SOUTHERN STYLE 
DEVILED HAM 


With Vegetable Fat 
Net Weight 2 Lbs. 


OLD VIRGINIA BRAND 


U. S. Inspected and Passed by Department 
of Agriculture, Estab. No. 545 


VIRGINIA PRODUCTS COMPANY 


RICHMOND, VA. 
Distributors 


Contents 1 Lb. 4 Oz. 
OLD VIRGINIA 
BRAND 
CORNED 
BEEF HASH 
Ready to Brown 
U. S. Inspected and Passed by 
Department of Agriculture 
Packed for 
VIRGINIA PRODUCTS COMPANY 
Richmond, Va. 
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Among respondents’ customers are various drug stores and cafes. 
To these customers the respondents furnish stickers or slips to be 
attached to the menu cards by said customers. On said stickers or 
slips are printed, among other words of like import and effect, the 
following : 


Special Today Breakfast Special 
OLD VIRGINIA Juice of 1 Orange 
Southern Style Browned 
Deviled Ham Sandwich Old Virginia 
15¢ Corned Beef Hash 


Buttered Toast 
Coffee With Cream 
25¢ 


Par. 5. Respondents, by the use of the word “Virginia” in the 
trade name and on the labels used on the containers in which the 
products are packed, and in describing said products and on the 
stickers and slips above referred to and of many other representa- 
tions of like import and effect not specifically set out, represent to the 
purchasing public that the meats used in said products are obtained 
from hogs and cattle grown in the State of Virginia, and that said 
products have been cured and processed by the well-known Virginia 
jnethod. 

Par. 6. Each and all of said representations above set out and re- 
ferred to are false and misleading for in truth and in fact, the meats 
in the products sold and advertised by the respondents are not ob- 
tained from cattle and hogs grown in the State of Virginia but are 
from cattle and hogs grown in States other than the State of 
Virginia. The meats used in the products sold by respondents are 
not cured and processed by the well-known Virginia method or in 
the State of Virginia, but are cured and processed in States other 
than the State of Virginia and are cured and processed in a manner 
different in every respect from the well-known Virginia method. 

Par. 7. All of said acts and practices above described and all of 
the representations as above set out had, and now have, the capacity 
and tendency to mislead and deceive, and did, and do, mislead a sub- 
stantial portion of the purchasing public into the erroneous belief 
that all of said representations are true, and did and do mislead a 
substantial portion of the purchasing public into the erroneous belief 
that the products sold and offered for sale by the respondents are 
meats or meat food products obtained from cattle and hogs grown 
in the State of Virginia and cured and processed in Virginia by the 
well-known Virginia method. As a direct consequence of said 
erroneous beliefs induced by the acts and representations of respond- 
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ents as hereinabove set out, a number of the purchasing public have 
purchased respondent’s products with the result that trade has been 
unfairly diverted to the respondents from competitors likewise en- 
gaged in the sale and distribution of deviled ham and corned beef in 
commerce among and between the various States of the United States 
who do not make similar representations with respect to the type, 
quality, or the method of processing said products. In consequence 
thereof, injury has been, and is being done to competition in com- 
merce among and between the several States of the United States. 

Par. 8. The above acts and practices engaged in by respondents, as 
aforesaid, are all to the prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in inter- 
state commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 31, 1937, issued and served 
its complaint in this proceeding upon respondents, United Corpora- 
tion, a corporation trading as the Virginia Products Co., and George 
M. Crump, individually and as president of the United Corporation, 
charging them with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondents’ answer thereto, the 
taking of testimony and evidence regarding jurisdictional matters 
set out in the third affirmative and separate defense contained in 
respondents’ answer to the complaint, the entry of an order overruling 
the plea of lack of jurisdiction set out in said third affirmative and 
separate defense and directing that the case proceed to trial, further 
testimony and other evidence in support of the allegations of said 
complaint were introduced by Edward L. Smith, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
Martin I’. O’Donoghue and George F. Shea, counsel for the respond- 
ents, before Charles F. Diggs, an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and oral arguments of the aforesaid attorney for the Commission and 
of the aforesaid Martin F. O'Donoghue; and the Commission, having 
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duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 

FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, United Corporation, is a corporation 
organized, existing, and doing business since about 1934 under and by 
virtue of the laws of the State of Virginia, with its address at 212 
American Bank Building, Richmond, Va. For the purpose of con- 
ducting its business, as will be hereinafter described, it adopted and 
is now using, and as early as June 1936, and continuously since that 
time, has used, the trade name “Virginia Products Company.” Re- 
spondent, George M. Crump, is now, and has been, president of re- 
spondent, United Corporation, since its organization and controls the - 
business, operations, policies and trade practices of said respondent, 
United Corporation, trading as Virginia Products Co. The respond- 
ents are now, and since as early as June 1936 have been, engaged in the 
sale and distribution in commerce between and among the various 
States of the United States of meat food products known as “Deviled 
Ham” and “Corned Beef Hash,” and have caused such products, when 
sold, to be shipped to the purchasers thereof at various points in 
different States of the United States other than the State of origin of 
such shipments. 

Par. 2. Respondents now maintain, and since as early as, if not 
earlier than, June 1936, have maintained a constant current of trade 
and commerce among and between the various States of the United 
States and in the District of Columbia, and they are now, and since 
as early as June 1936, if not prior to that time, have been, in substantial 
competition with other corporations and with firms, partnerships, and 
individuals engaged in the sale and distribution of deviled ham and 
corned beef hash in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. The word “Virginia,” when used in connection with the sale 
and distribution of meats or meat food products, or to describe meats 


‘or meat food products, particularly ham, has for many years signified 


and meant, and has been understood to signify and mean, and now sig- 
nifies and means, to the purchasing public, ham, other meat and meat 
food products obtained from animals grown in the State of Virginia, 
and, as to ham, also that such ham has been cured and processed in a 
manner which has been well known for more than a century as the 
Virginia method of curing hams, which method of curing and process- 
ing imparts a distinctive flavor to ham and ham products, meat and 
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meat food products. The word “Virginia,” as applied to ham and 
other meat food products and in describing ham and other meat food 
products, has acquired for many years, had and now has, such sec- 
ondary meanings, and a substantial portion of the purchasing public 
has expressed and has a preference for ham obtained from hogs or 
cattle raised in Virginia and processed by the method hereinabove 
referred to and for other meat and meat food products obtained from 
animals raised in Virginia. 

Par. 4. The deviled ham and corned beef hash sold by the respond- 
ents between and among the various States of the United States and 
in the District of Columbia have been and are packed for them and 
purchased by them from various meat packers, who pack and label 
such deviled ham and corned beef hash as directed by the respondents. 
Some of such deviled ham has been packed for and purchased by re- 
spondents from Emmart Food Products Co. located in Chicago, IIl., 
which such deviled ham was made from hams purchased by Emmart 
Food Products Co. in their raw and green state in the city of Chicago, 
State of Illinois, from packers located in that city and such deviled 
ham was not made from ham or hogs grown in the State of Virginia. 
Some of the deviled ham sold by the respondents between and among 
the various States of the United States and in the District of Colum- 
bia has been packed for them and purchased by them from the Montell 
Co., a partnership located at Cambridge, Md., and from Montell, Inc., 
a Maryland corporation, which, on August 12, 1937, succeeded to the 
business prior thereto carried on by said Montell Co. Such deviled 
ham packed for the respondents by the Montell Co. and by Montell, 
Inc., has been made from Virginia hams purchased from Virginia 
packers. The corned beef hash sold by the respondents in commerce 
between and among the various States of the United States and in the 
District of Columbia has been purchased by them only from said 
Emmart Food Products Co. There is no ham of any kind in such 
corned beef hash nor does the corned beef which is used in said corned 
beef hash come from cattle or beeves raised or purchased in Virginia. 
On the containers in which said deviled ham has been packed by and 
shipped from Emmart Food Products Co., and on the containers in 
which such deviled ham has been packed by and shipped from the 
Montell Co. and Montell, Inc., the respondents have caused to be placed 
labels reading as follows: 


SOUTHERN STYLE 
DEVILED HAM 
With Vegetable Fat 
Net Weight 2 Lbs. 
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OLD VIRGINIA BRAND 
U. S. Inspected and Passed by Department 
of Agriculture, Estab. No. 545 
VIRGINIA PRODUCTS COMPANY 
RICHMOND, VA. 
Distributors 

On the containers in which said corned beef hash is packed by and 
shipped from Emmart Food Products Co., the respondents have caused 
to be placed thereon labels reading as follows: 

Contents 1 Lb. 4 Oz. 
OLD VIRGINIA 
BRAND 
CORNED 
BEEF HASH 
Ready to Brown 
U. S. Inspected and Passed by 
Department of Agriculture 
Packed for 
VIRGINIA PRODUCTS COMPANY 
Richmond, Va. 

Both of said labels were approved by the United States Depart- 
ment of Agriculture. But if at the time such labels were approved, 
the Department of Agriculture had known or believed that the re- 
spondents intended to lead purchasers and prospective purchasers 
and the public into believing that all of the products so labeled 
were products from Virginia, such approval would not have been 
given. On February 16, 1939, said United States Department of 
Agriculture rescinded its approval of the aforesaid label used 
on containers of corned beef hash, for the reason that the label was 
regarded as having become misleading on the basis of facts that were 
developed during the hearing of this matter. 

Par. 5. Among respondents’ customers are various drug stores and 
cafes. To these customers the respondents furnish stickers or slips 
to be attached to the menu cards used by said customers. On said 
stickers or slips are printed, among other words of like import and 


effect, the following: 


Special Today Breakfast Special 
OLD VIRGINIA Juice of 1 Orange 
Southern Style Browned 
Deviled Ham Sandwich Old Virginia 
15¢ Corned Beef Hash 


Buttered Toast 
Coffee with Cream 
25¢ 
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Par. 6. Respondents, in selling deviled ham and corned beef hash, 
have used, and now use, and since as early as June, 1936, if not prior 
to that time, have used as their trade name the words “Virginia 
Products Company” in selling and in offering for sale the aforesaid 
products in commerce between and among the various States of the 
United States and in the District of Columbia. The respondents 
used the trade name Virginia Products Co. for the purpose of se- 
curing the benefits flowing from the reputation of Virginia ham and 
other Virginia meat food products. The proper name of the re- 
spondent corporation, namely, United Corporation, has never been 
and although the aforesaid deviled ham and corned beef hash are 
such name was unknown to the customers of said respondent cor- 
poration purchasing from it deviled ham and corned beef hash. 
Although the respondents’ only sales offices are in New York City, 
and although the aforesaid deviled ham and corn beef hash are 
shipped directly to the purchasers thereof from the plants of the 
packers located in Chicago, Ill., or in Cambridge, Md., the aforesaid 
products are invoiced by the respondents from Richmond, Va. The 
only business done by the respondents in the State of Virginia is the 
invoicing from their office in Richmond, Va., of the corned beef hash 
and deviled ham packed for them by the packers aforesaid. An 
illustration of such invoices is the following: 

VIRGINIA PRODUCTS COMPANY 


Owners And Distributors Of The Famous 
OLD VIRGINIA CORNED BEEF HASH 


212 American Bank Building 
P. O. Box 671 


RIcHMOND, VA., January 28, 1938. 
Attention: Accounting Dept., 
Sovtp To Loft Ine., 
40th Avenue & 9th Street 
Long Island City. N. Y. 
ALP 
TERMS: NET CASH SALESMAN 
ALL CLAIMS MUST BE MADE WITHIN 5 DAYS 


300 dozen #10 Famous Old Virginia Corned 


Beef *Hashv@! 24.50 ner doz 7, 350. 00 
50 cases (100 dozen) #2 Famous Old Vir- 
ginia Corned Beef Hash @ 9.98 per case____ 499. 00 7, 849. 00 
TSESS INO Cp tare ee ok teens, 5 en ean ee 784. 90 


Order= NG. S425 ees eee SSA ee se pe 7, 964. 10 
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Par. 7. Respondents by the use of the word “Virginia” in the afore- 
said trade name Virginia Products Co. on the aforesaid labels, used 
on the containers in which the aforesaid products are packed, and in 
describing said products, and on the stickers and slips hereinabove 
referred to, by oral representations that such products are Virginia 
products, and by invoicing such products from Richmond, Va., rep- 
resent to their purchasers and to the purchasing public that the 
meats used in all of said products are obtained from hogs and cattle 
grown in the State of Virginia and that all of such products have 
been cured and processed by the well-known Virginia method. 

Par. 8. Each and all of said representations hereinabove set out 
and referred to are false and misleading, for in truth and in fact, 
excepting for the deviled ham packed for respondents by the Montell 


-Co. and Montell, Inc., the meats in the deviled ham and corned beef 
hash sold by the respondents are not obtained from cattle or hogs 


grown.in the State of Virginia but are from cattle and hogs grown 


‘in states other than the State of Virginia. Excepting for the deviled 


ham packed for the respondents by the Montell Co. and Montell, Inc., 
the meats used in the aforesaid products sold by the respondents are 
not cured and. processed by the well-known Virginia method nor in 
the State of Virginia, but are cured and processed in States other 
than the State of Virginia and are cured and processed in a manner 
different in every respect from the well-known Virginia method. 
Par. 9. All of said acts and practices hereinabove described and 
all of the representations as hereinabove set out have had, and now 
have, the capacity and tendency to mislead and deceive, and have 
misled, and do mislead, a substantial portion of the purchasing public 
into the erroneous belief that all of said representations are true, and 
have misled and do mislead a substantial portion of the purchasing 
public into the erroneous belief that all of the products sold and 
offered for sale by the respondents are meats or meat food products 
obtained from cattle and hogs grown in the State of Virginia and 
cured and processed in Virginia by the well-known Virginia method. 
Respondents’ customers to whom they furnish stickers or slips of the 
nature of those described in paragraph 5 hereof were misled and 
deceived by the representations described in paragraph 7 hereof, that 
all of the deviled ham purchased by them from the respondents was 
made from Virginia ham, cured and processed by the well-known 
Virginia method, and that the corned beef hash purchased by them 
from the respondents was made from the beeves of cattle grown in 
the State of Virginia, and in such beliefs so represented such deviled 
ham and corned beef hash to their customers. As a direct conse- 
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quence of said erroneous beliefs induced by the acts and repre- 
sentations of respondents as hereinabove set out, a number of the 
purchasing public have purchased respondents’ products, with the. 
result that trade has been unfairly diverted to the respondents from 
competitors engaged in the sale and distribution of deviled ham and 
corned beef hash in commerce among and between the various States 
of the United States who do not make similar representations with 
respect to the type, quality, or the method of processing said products. 
In consequence thereof, injury has been, and is being done to com- 
petition in commerce among and between the several States of the 


United States. 
CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before William C. 
Reeves and Charles F. Diggs, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and oral 
arguments by Edward L. Smith, Counsel for the Commission, and 
by Martin F. O’Donoghue, counsel for the respondents, and the 
Commission having made its findings as to the facts and its con- 
clusions that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents United Corporation, trading 
as Virginia Products Co., its officers, representatives, agents, and 
employees and George M. Crump, individually and as president of 
respondent United Corporation, his representatives, agents, servants, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of corned 
beef hash in interstate commerce or in the District of Columbia, until 
such corned beef hash is made from beeves of cattle grown in Vir- 
ginia, do forthwith cease and desist: 

(az) From using the name Virginia Products Co. 
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(6) From using the following label: 
Contents 1 Lb. 4 Oz. 


OLD VIRGINIA 
BRAND 
CORNED 

BEEF HASH 

Ready to Brown 


U.S. Inspected and Passed by 
Department of Agriculture 


Packed for 
VIRGINIA PRODUCTS COMPANY 
Richmond, Va. 


(c) From furnishing to their customers and prospective customers 
stickers or slips designating such corned beef hash as Old Virginia 
Corned Beef Hash. 

(d) From invoicing from Richmond, Va., or from any other place 
in the State of Virginia. 

(e) From representing orally or by any other means that such 
corned beef hash is made from any product originating in the State 
of Virginia. 

(7) From using the word “Virginia” in any manner or form as 
a name for, or as a part of the name for, such corned beef hash. 

And it is further ordered, That the respondents United Corporation, 
trading as Virginia Products Co., its officers, representatives, agents, 
and employees, and George M. Crump, individually and as president 
of respondent United Corporation, his representatives, agents, ser- 
vants, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale and distribution of 
deviled ham in interstate commerce or in the District of Columbia, do 
forthwith cease and desist : 

(a) From using the name Virginia Products Co. until and unless 
such deviled ham is made from the ham of hogs grown in the State of 
Virginia and cured by the Virginia process of curing hams. 

(6) From furnishing to their customers and prospective customers 
stickers or slips designating such deviled ham as Old Virginia Deviled 
Ham until and unless such deviled ham is made from the ham of hogs 
grown in Virginia and is cured by the Virginia process. 

(c) From invoicing from Richmond, Va., or from any other place 
in the State of Virginia, until and unless such deviled ham is made 
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from the ham of hogs grown in Virginia and is cured by the Virginia 
process. 

(dZ) From representing orally or by any other means that such 
deviled ham is a Virginia product until and unless such deviled ham is 
made from the ham of hogs grown in Virginia and is cured by the 
Virginia process. 

(ec) From using the word “Virginia” in any manner or form as a 
name for, or as a part of the name for, such deviled ham, until and 
unless such deviled ham is made from the ham of hogs grown in 
Virginia and is cured by the Virginia process. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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WILLIAM C. STEFFY, LORINA STEFFY, AND G. V. 
PARKINSON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3238. Complaint, Oct. 8, 1937—Decision, Aug. 2, 1939 


Where two individuals engaged in sale and distribution of premium certificates, 
coupons and cards redeemable in silverware, chinaware and earthenware, 
to purchasers in various other States and the District of Columbia, in 
substantial competition with others likewise engaged in sale and distribu- 
tion of such premiums, ete., and also with those engaged in sale and 
distribution, in commerce among the various States, of chinaware, silver- 
ware, and earthenware, and who do not resort to unfair practices be- 
low set forth in offering and selling their products ; 

In, carrying on their business as aboye set forth, through (1) various corpora- 
tions which they organized for said purpose and used solely for their 
benefit and as channels through which to carry on such business, and 
which included Security Silverware Distributors, Inc., and The United 
States Sales Corporation, and through (2) various trade names adopted 
and used by them, and including Atlas Globe China Co., Advertising De- 
partment, Rogers Silverware Distributors, Bordeaux China Co. and China 
Sales Syndicate, and (3) agents or salesmen employed by them in carry- 

ing on their business as aforesaid, in the name and through use of such 
corporate entities, and while using such trade names, personally to so- 
licit retail dealers— 

(a) Represented, as aforesaid and through such agents or salesmen, acting 
in the scope of their employment and under their direction and super- 
vision in offering and selling said premiums, etc., to prospective purchasers, 
that Security Silverware Distributors, Inc., was the agent of or con- 
nected with the International Silverware Co. or some other manufacturer, 
and that the Atlas Globe China Co., Advertising Department, was agent 
for or representative of some other manufacturer of china, and that the 
Bordeaux China Co. was manufacturer of such products and earthen- 
ware, and that the United States Sales Corporation and Rogers Silver- 
ware Bureau were agent for and connected with the Simon L. and George 
H. Rogers Co., manufacturers of Rogers Silverware, and that China Sales 
Syndicate was manufacturer of chinaware and earthenware, and that 
they were agents for or connected with said manufacturers, facts being 
they did not, either as individuals nor while carrying on such business 
through use and in name of any of the above described corporate entities, 
or while operating under any of various aforesaid trade names adopted, 
manufacture silverware, chinaware or earthenware, and they were not, in 
any of their capacities, connected in any manner with any manufacturer 
or manufacturers of such products, except as purchasers thereof. 

(b) Represented that each and all of said manufacturers had adopted the 
premium certificates, coupons, or eards sales plan as a method of adver- 
tising, and that they were the authorized agents of said manufacturers 
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or a branch thereof, facts being as above set forth, and that said premium. 
certificate, coupon, and card plan sold by them was not an advertising 
method adopted by such manufacturers of silverware, chinaware, and 
earthware, but a scheme promulgated by them to sell such products 
and through which, as below more fully set forth, they were able to get 
distributed among the public numerous incomplete sets thereof, with each 
holder of such a set thus becoming a prospective customer for sufficient 
quantity of their products to fill out the same; 

Represented that such certificates, coupons or cards would be redeemed 
by them when returned by the holders in “genuine Rogers 1847 Silverware” 
or “Rogers Silverware”, or “genuine Rogers Silverware,” or “eenuine 
Simon L. and George H. Rogers Silverware,” and that the chinaware and 
earthenware for which such premium certificates, coupons or cards were 
redeemable was such product, as the case might be, of highest grade and 
quality, facts being they did not redeem said certificates, ete., with such 
“senuine 1847 Rogers Silverware” or other silverware as above set forth, 
or with any high-grade silverware, or with chinaware and earthenware 
of same quality and grade as that displayed to prospective purchaser by 
agents in offering and selling said certificates, etc., they had adopted prac- 
tice of not redeeming such certificates, and, when they did so redeem 
them, did so with silverware or other product, as above noted, of very 
inferior grade and quality ; 


(d@) Represented that they would redeem such certificates, coupons, or cards 


(é€) 


without any additional cost to purchaser or purchaser’s customers, and that 
they would refund to dealer either $4.50 or $5, depending on particular 
contract, and that when purchaser’s premium certificates, etc., were ex- 
hausted, they would supply him with redeemed certificates, ete., without 
cost, facts being they had adopted practice of not refunding any amount 
to purchaser of such certificates, ete., contracts for purchase of which were 
in every instance artfully drawn so as to mislead and deceive purchaser 
thereof as to their terms and conditions, and in such a manner as to enable 
them to deprive purchasers of any benefits from the transaction, and with 
certain contracts stating that certificates, etc., would be redeemed accord- 
ing to terms written on such certificates, etc., and under which purchaser 
learned, upon receipt thereof, it was necessary, in order for same to be 
redeemed, to transmit to them stipulated amount of money with each 
certificate, or amount to be fixed by them for “packing and the cost of 
transportation,” and with amount required in such cases more than actual 
value and customary price of silverware, chinaware, and earthenware of 
same grade and quality; 

Represented that they would furnish full sets of silverware, chinaware or 
earthenware, as case might be, to purchaser for display purposes, and to 
become his property after display for specified length of time, and that 
dealer approached by their agent had been selected by them to distribute 
such certificates, ete., and that only one dealer would be sold in a trade 
territory or area, and that they would send to purchaser’s customers cir- 
culars and other advertising matter, facts being only literature sent out 
were circulars containing cuts of premiums and schedules showing under 
what terms said certificates would be redeemed, and they did not specifically 
select certain retailers to purchase such premium certificates, ete., but 
sold them wherever they could find a purchaser, and sold more than one 
dealer in specified area or trade territory; 
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With capacity and tendency to mislead and deceive purchasing public through 


such various highly deceptive, false, and misleading representations, and 
with effect of leading substantial portion of Said public into false and 
erroneous belief that all said representations were true, and into belief that 
they were an agent for or connected with International Silver Co. or some 
manufacturer or manufacturers, as hereinabove set forth and indicated, 
and that purchasers of said certificates, etc., were dealing directly with 
the manufacturer, ete., and that they would redeem such certificates as 
above set forth, and would carry out undertakings as indicated, and that 
manufacturers of said various products had adopted premium certificates, 
coupons, and card plan as method of advertising, and with result, as direct 
consequence of mistaken and erroneous beliefs induced by said acts. and 
practices, that portion of purchasing public bought substantial amount of 
their product and trade was unfairly diverted to them from their competi- 
tors; to the injury of competition in commerce; and 


Where said individuals, using said United States Sales Corporation as a channel 


(f) 


through which to carry on business of selling and distributing radios and 
lottery schemes to retail merchants in the various States and in the District 
of Columbia— 

Sold and distributed to such merchants radios and lottery schemes, and 
paraphernalia and devices for carrying out said schemes and distribution 
thereby of such radios by chance, under plan whereby merchant was to 
distribute among his customers, with each purchase of given amount, one 
of large number of keys supplied him along with padlock, with customer 
securing by chance particular key fitting padlock to receive one of the 
radios being thus distributed, and thereby supplied to and placed. in the 
hands of others means of conducting lotteries in sale of such products in 
accordance with such plan, contrary to the established policy of the United 
States and the laws of many of the States, and in competition with many 
who are unwilling to offer or sell their merchandise so as to involve gume 
of chance, and refrain therefrom ; 


With result that retail merchants, of whom many will not resort to use of a 


lottery or any other method of trade involving game of chance or sale of 
a chance to win radios or any other merchandise by chance, as contrary to 
public policy as above set forth and to State laws, and as involving meth- 
ods detrimental to public morals and those of persons among whom said 
chances are distributed, were attracted, in many instances, by element of 
chance involved in their said sales methods, and were thereby induced 
to purchase their said merchandise and participate in said plan in prefer- 
ence to same or similar merchandise from their competitors who do not 
use such or equivalent methods in selling and distributing their products, 
and with effect of unfairly diverting trade in commerce to them from their 
competitors aforesaid, and with tendency and capacity to lessen competi- 
tion in said trade and to deprive purchasing public of benefits of free 
competition therein; and 


Where said individuals engaged, as above set forth, in carrying on their busi- 


(9) 


ness as aforesaid, and: through agents and salesmen thereunto (duly 
authorized— 

Represented to retailers that said lottery plan or scheme, as above set out, 
was a sales promotion plan devised by them to get their radios before the 
public, and that retailer participating might do so without cost, in that 
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price to retailer, including merchandise given as a prize, equivalent to 1 
cent per key for those furnished, would be refunded to them at same rate 
for each key returned when prize merchandise had been distributed, and 
that retailer thereafter would have agency for and receive commission on 
sale of their said radios in his particular territory, and that they would 
send representative to deliver material and paraphernalia in question and 
inaugurate said plan and circularize purchaser’s customers with advertise- 
ments advertising scheme, and that only one key in each lot would unlock 
padlock, and that retail prices of radios supplied, and thus tagged by them, 
ranged from $24.90 to $39.99, and advised prospective purchasers, through 
said agents and salesmen, that term “prevailing cost”? in contracts employed 
meant cost of 1 cent per key as paid by retailer at time of purchase; 

Facts being said scheme was not a sales promotion plan as above set forth, but 
one to dispose of their products to retailers, they failed and refused to 
redeem keys at aforesaid rate and to return to retailers all or substantial 
part of money paid them, construed term “prevailing cost” as cost of keys 
to them, amounting to from 70 cents to $1 a thousand, did not deliver 
padlock, keys, and radios included in transaction through representatives, 
but sent same through mail or by express, c. 0. d., did not send representa- 
tive to inaugurate or conclude plan or circularize retailer’s customers or 
advertise plan, not one but several keys in each lot thereof fitted padlock, 
with practically every one, in many instances, opening the same, radios 
in question did not retail for such sum, and retailers had no opportunity 
prior to payment in full, following initial deposit required, and e¢. o. d. 
shipment prior to inspection, to learn that representations as aforesaid 
were false; 

With effect of misleading purchasing public into erroneous belief that said rep- 
resentations were true, and that said lottery plan*was a sales promotion 
plan devised as above set forth, that retailers participating therein might 
do so without cost, and that they, said individuals, would refund amounts as 
promised and otherwise carry out their undertakings and representations, 
and that the facts in other respects were as represented, and of causing 
many retailers to believe that such representations were true, and of causing 
substantial portion thereof to participate in said plan and purchase mer- 
chandise from them because of such erroneous belief, and of thereby unfairly 
diverting substantial trade in commerce to them from their competitors who 
truthfully represent their merchandise and sales plans; to the injury of said 
competition in commerce, and that of the public: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public and competitors and constituted unfair methods 


of competition. 
Before Wr. Robert S. Hall, trial examiner. 
Mr. James L. Fort for the Commission. 
Hickey & Hall, of Chicago, Tl., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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the Federal Trade Commission, having reason to believe that William 
C. Steffy, Lorina Steffy, and G. N. Parkinson, hereinafter referred 
to as respondents, have been and are using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act of Con- 
gress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondents William C. Steffy, Lorina Steffy, and 
G. N. Parkinson are individuals and the principal place of business 
of said respondents is 549 West Washington Boulevard, Chicago, Ill. 
Respondents are now, and have been for a number of years last past, 
engaged in the sale and distribution in commerce among and between 
the various States of the United States and the District of Columbia 
of premium certificates, coupons, and cards redeemable in silverware, 
chinaware, and earthenware. Respondents cause such certificates, 
coupons, and cards and the silverware, chinaware, and earthenware 
with which such certificates, coupons and cards are redeemable to 
be shipped and transported from respondents’ place of business in 
Tllinois to purchasers thereof located in various other States of the 
United States and the District of Columbia, and they maintain a 
constant current of trade and commerce among and between the vari- 
ous States of the United States and the District of Columbia in the 
sale and distribution of said produets. 

Par. 2. Respondents, in the course and conduct of said business 
are now, and at all times herein referred to have been in substantial 
competition with other individuals, and with corporations, partner- 
ships, and firms likewise engaged in the sale and distribution of 
premiums, certificates, coupons, and cards.. Respondents are also 
in competition with other individuals, and with corporations, part- 
nerships, and firms engaged in the sale and distribution in commerce 
among and between the various States of the United States of 
chinaware, silverware, and earthenware and these competitors of 
respondents do not resort to the unfair practices herein set forth in 
offering for sale and selling their products. 

Par. 3. Respondents William C. Steffy, Lorina Steffy, and G. N. 
Parkinson have, for carrying on said business as aforesaid, organized 
various and sundry corporations and have adopted and used various 
and sundry trade names. Among said corporations so organized 
by respondents are Security Silverware Distributors, Inc., and The 
United States Sales Corporation. Among the various and sundry 
trade names adopted and used by respondents in carrying on said 
business are the Atlas Globe China Co., Advertising Department, 
Rogers Silverware Distributors, Bordeaux China Co., and China 
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Sales Syndicate. Respondents organized said corporations and do 
now, and have at all times since the organization of said corporations, 
owned practically all the capital stock of said corporations and do 
now and have at all times herein mentioned dominated, directed, 
and controlled said corporations in their activities, and have and do 
now control and direct all their sales policies and business operations. 
Said corporate entities are used solely for the benefit of respondents 
and as channels through which respondents can carry on the business 
herein described. All the acts and practices herein, described 
whether done and performed under or in the name of said corporate 
entities, or under the various trade names adopted and used are in 
truth and in fact the acts and practices of respondents or done and 
performed under the immediate direction and supervision of, and 
for the sole benefit of, respondents. 

Par. 4. It has been, and is, the practice of respondents, when 
carrying on their business in the name and through the use of said 
corporate entities, and while using the said trade names, to employ 
agents or salesmen to personally solicit retail dealers. Said agents 
or salesmen, acting in the scope of their employment and under the 
direction and supervision of respondents, while offering for sale and 
selling said premium certificates, coupons, and cards, have, and do 
now, represent to the prospective purchaser to induce said purchaser 
to purchase said certificates, coupons, cards, that: 

Security Silverware Distributors, Inc., has been, or is, the agent of, 
or connected with the International Silverware Co., or some other 
manufacturer of silverware; that the Atlas Globe China Co., Adver- 
tising Department, is the agent of, or representative of, the Atlas 
Globe China Co., or is the agent for, or representative of some other 
manufacturer of chinaware; that the Bordeaux China Co. is a manu- 
facturer of chinaware and earthenware, and respondents are the duly 
authorized agent of said Bordeaux China Co.; that the United States 
Sales Corporation and the Rogers Silverware Bureau were, and are, 
the agent for, and connected with, the Simon L. and George H. 
Rogers Co., manufacturers of Rogers Silverware; that the China 
Sales Syndicate is a manufacturer of chinaware and earthenware 
and respondents are agents for, or connected with, said manufac- 
turers; that each and all of said manufacturers have adopted the 
premium certificates, coupons, or cards sales plan as a method of 
advertising ; that respondents are the authorized agents of said manu- 
facturers, or are a branch of said manufacturing companies or firms; 
that said premium certificates, coupons, or cards will be redeemed 
by respondents when returned by the holders in “genuine Rogers’ 
1847 Silverware” or “Rogers Silverware,” or “genuine Rogers Sil- 
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verware,” or “genuine Simon L. and George H. Rogers Silverware” ; 
that the chinaware and earthenware for which said premium cer- 
tificates, coupons or cards are redeemable is chinaware and earthen- 
ware of the highest grade and quality; that respondents will re- 
deem said certificates, coupons, or cards without any additional cost 
to the purchaser or the purchaser’s customers; that for each 1,000 
certificates, coupons or cards redeemed, respondents will refund to 
the dealer either $4.50 or $5, the amount of refund depending on 
each particular contract; that when the purchasers’ premium cer- 
tificates, coupons, or cards are exhausted, respondents will furnish 
the purchaser redeemed certificates, coupons or cards without cost; 
that respondents will furnish full sets of silverware, chinaware, or 
earthenware, as the case might be, to the purchaser for display pur- 
poses, the same to become the property of the purchaser after dis- 
playing same for a specified length of time; that the dealer ap- 
proached by respondents’ agents has been selected by respondents 
to distribute said certificates, coupons, and cards, and only one dealer 
will be sold in a trade territory or area, 

Par. 5. All of said representations as above set out and referred 
to, and many other similar representations not specifically mentioned 
herein, are highly deceptive, false, and misleading, and had, and 
now have, the capacity and tendency to mislead and deceive the 
purchasing public, and did and do now lead a substantial portion of 
the purchasing public into the false and erroneous belief that all 
said representations are true and into the belief that: 

Security Silverware Distributors, Inc., is an agent for, or con- 
nected with, International Silverware Co. or some manufacturer or 
manufacturers of silverware; that the Atlas Globe China Co., Ad- 
vertising Department, is an agent for, or connected with, some 
manufacturer or manufacturers of chinaware; that the Bordeaux 
China Co. is an agent. for, or connected with, the manufacturer or 
manufacturers of chinaware or earthenware; that China Sales Syndi- 
cate is an agent for, or connected with, a manufacturer or manufac- 
turers of chinaware or earthenware; that United States Sales 
Corporation and Rogers Silverware Bureau are agents for, or con- 
nected with, Simon L. and George H. Rogers Co.; that the Bordeaux 
China Sales Co. is a manufacturer of chinaware and earthenware; 
that the purchasers of said certificates, coupons, or cards are dealing 
directly with the manufacturer; that the United States Sales Corpo- 
ration and Rogers Silverware Bureau are agents for, and connected 
with, the Simon L. and George H. Rogers Co., of Oneida, N. Y.; 
that respondents will redeem said certificates, coupons, or cards 
with silverware, chinaware, or earthenware of the same grade and 
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quality as the samples displayed to the purchaser of said certificates, 
coupons, or cards, or of the grade and quality represented by 
said agents; that full sets of either chinaware, earthenware, or 
silverware, are furnished by respondent to the purchasers of the 
certificates, coupons or cards; that respondents ‘will redeem the 
certificates, coupons, or cards calling for silverware, in “genuine 
Rogers 1847 Silverware,” or “genuine Rogers Silverware,” or 
“oenuine Simon L. and George H. Rogers Silverware”; that re- 
spondents will refund to the purchaser upon the redemption of said 
certificates, coupons, or cards $4.50 or $5 per thousand, as the case 
might be; that respondents will redeem said certificates, coupons, 
or cards in silverware, chinaware, or earthenware, without any ad- 
ditional cost to the purchaser or purchaser’s customers; that when 
the purchaser has exhausted his original supply of certificates, 
coupons, or cards, respondents will furnish the purchaser with re- 
deemed certificates, coupons, or cards without cost; that respond- 
ents will not sell any other retail dealer in purchaser’s trade area, 
and that respondents will send to the purchasers’ customers, circu- 
lars, and other advertising matter, and that the purchaser has been 
specifically selected by respondents to handle said certificates, cou- 
pons, or cards in the trade area or territory in which the purchasers’ 
place of business is located; that the said manufacturers of silver- 
ware, chinaware, and earthenware have adopted the premium eertifi- 
cates, coupons, and cards plan as a method of advertising. 

Par. 6. In truth and in fact, respondents do not as individuals, 
nor while carrying on such business through the use and in the 
name of any of the above-described corporate entities, nor while 
operating under any of the various trade names adopted, manu- 
facture silverware, chinaware, or earthenware, neither are respond- 
ents nor any of the corporate entities, by and through which re- 
spondents carry on said business, connected in any manner with 
any manufacturer or manufacturers of silverware, chinaware, or 
earthenware, except as purchasers of said products. Respondents 
do not redeem said certificates, coupons or cards with “genuine 
Rogers 1847 Silverware,” or “genuine Rogers Silverware,” or 
“genuine Simon L. and George H. Rogers Silverware,” nor with any 
high-grade silverware. Respondents do not redeem any of said 
certificates, coupons, or cards with chinaware and earthenware of 
the same quality and grade as the chinaware and earthenware dis- 
played to the prospective purchaser by the respondent’s agents 
while offering for sale and selling said certificates, coupons, or cards. 
When respondents do redeem any of said certificates, coupons, or 
cards, they do so with silverware, chinaware, and earthenware of a 
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very inferior grade and quality. Respondents have adopted the 
practice of not redeeming such certificates, coupons or cards and 
have adopted the practice of not refunding any amount to the pur- 
chaser of such certificates, coupons, or cards. The contracts for the 
purchase of said certificates, coupons, and cards are, in every in- 
stance, artfully drawn in such a manner as to mislead and deceive , 
the purchaser of said certificates, coupons, and cards as to the terms 
and conditions thereof and in such a manner as to enable respond- 
ents to deprive the purchasers of said certificates, coupons, and cards 
of any benefits from the transaction. In some of the contracts, it is 
stated that certificates, coupons, or cards will be redeemed accord- 
ing to the terms written on the certificates, coupons, or cards—in 
such cases, the purchaser learns upon receipt of such certificates, 
coupons, or cards that in order for the customer to get them redeemed, 
it is necessary to transmit to the respondents a stipulated amount of 
money with each certificate, coupon, or card, or an amount to be 
fixed by respondent for “packing and the cost of transportation.” 
The amount required in such cases is more than the actual value, 
and more than the customary price of silverware, chinaware and 
earthenware of the same grade and quality. Respondents do not 
circularize the purchaser’s customers, and the only lterature sent 
out are circulars containing cuts of premiums, and a schedule show- 
ing under what terms said certificates will be redeemed. Respond- 
ents do not specifically select certain retail dealers to purchase said 
premium certificates, coupons, or cards, but sell said certificates, 
coupons, or cards indiscriminately wherever they can find a pur- 
chaser, and sell more than one dealer in a specified area or trade 
territory. Said premium certificate, coupon and card plan, sold 
by respondents is not an advertising method adopted by said manu- 
facturers of silverware, chinaware, and earthenware, but is a scheme, 
promulgated by respondents, to sell silverware, chinaware, and 
earthenware. By this plan respondents are able to get distributed 
among the public numerous incomplete sets of silverware, chinaware, 


and earthenware. Each holder of an incomplete set of silverware, 


ghinaware, and earthenware thereby becomes a prospective cus- 
tomer for a sufficent quantity of respondents’ product to fill out the 
incomplete set. 

Par. 7. As a direct consequence of the mistaken and erroneous 
beliefs induced by the acts and practices of respondents as are here- 
inabove set out, a portion of the purchasing public has purchased a 
substantial amount of respondents’ product with the result that trade 
has been unfairly diverted to respondents from respondents’ com- 
petitors. Asa result of the unfair acts and practices of respondent, 
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injury has been, and is now being, done to competition in commerce 
among and between the various States of the United States and of 
the District of Columbia. 3 | 

Par. 8. In addition to the unfair acts and practices hereinabove 
set out, respondents, using United States Sales Corporation as a 
channel through which to carry on their business, have been and are 
now engaged in the sale and distribution of radios and lottery schemes, 
to retail merchants located in the various States of the United States 
and the District of Columbia, and have caused, and do cause, said 
radios and the paraphernalia for carrying on said lotteries, when sold, 
to be shipped and transported in commerce from respondents’ place 
of business in Chicago, IIl., to the purchaser thereof located in States 
of the United States other than the State of Illinois. Respondents 
have maintained and do now maintain a constant current of trade in 
commerce in said products in and among the various States of the 
United States and the District of Columbia. 

Par. 9. In the course and conduct of their business as aforesaid, 
respondents sell and distribute, to retail merchants, radios, and to be 
used in connection therewith, lottery schemes, and the paraphernalia, 
and devices for carrying out said lottery schemes and the distribution 
of said radios by chance. In carrying on said business, respondents: 
sell to the retail merchant a lottery scheme whereby the retail merchant 
is to receive a padlock and a number of keys, the number of keys being, 
in practically every instance, 3,950. Said keys are distributed by 
the retail merchant among his customers—one key being given with 
each purchase of a given amount of merchandise, said amount to be 
fixed by the retail merchant. When a fixed number of said keys, 
usually the entire number furnished by the respondents, have been 
distributed among the customers of the merchant, the keys, so dis- 
tributed, are collected by the merchant and fitted into the said padlock. 
One of the keys distributed will fit the padlock, and to the holder 
thereof, the merchant delivers a radio furnished by the respondents. 
Said radios are thus distributed to the customers of said retail mer- 
chants by lottery, gift enterprise, or game of chance. 

Respondents thus supplies [sic] to and places [sic] in the hands 
of others, the means of conducting lotteries in the sale of its said 
radios in accordance with the plan hereinabove set forth. The use, 
by the respondents, of said method in the distribution of said radios. 
and the sale of said radios, by and through the use thereof is a prac- 
tice contrary to the established public policy of the United States 
and contrary to the laws of many of the States of the United States, 
and because of this fact many competitors of respondents are unwilling 
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to offer for sale or sell their merchandise so as to involve a game of 
chance and such competitors refrain therefrom. 

Many retail merchants are-attracted by the element of chance 
involved in respondents’ sales methods as above described and are 
thereby induced to purchase respondents’ merchandise and participate 
in said plan in preference to the same or similar merchandise from 
respondents’ competitors who do not use the same or equivalent 
methods in selling or distributing their merchandise. 

Par. 10. The use of said lottery scheme, or game of chance, in the 
sale and distribution of respondents’ radios in trade and commerce, 
had, and now has, the tendency and capacity to, and did, and does 
unfairly divert trade and commerce to respondents from respondents’ 
competitors who do not use the same or similar methods. The use of 
said method has the tendency and capacity to lessen competition in said 
trade and to deprive the purchasing public of the benefits of free com- 
petition in said trade. Many retail merchants will not resort to the 
use of a lottery or any method of trade involving a game of chance, nor 
the sale of a chance to win radios, or any other merchandise by chance, 
because said method is contrary to the public policy of the United 
States and to the laws of many of the States of the United States, and 
because the use of such methods are detrimental to public morals and 
to the morals of persons among whom said chances are distributed. © 

Par. 11. In the course and conduct of their business as aforesaid, 
respondents, through agents and salesmen, thereunto duly authorized, 
have represented and do now represent to retailers that the lottery plan 
or scheme as above set out is a sales promotion plan devised by the re- 
spondents to get their radios before the public and that the retailer 
participating in the plan may do so without cost, in that the respond- 
ents sell such retailer the plan, including the merchandise given as a 
prize, at a price which is equivalent to 1 cent per key for the keys fur- 
nished and represent that they, the respondents, when the prize mer- 
chandise has been distributed, will pay to the retailer the sum of 1 cent 
for each key returned to respondents, thereby returning to the retailer 
all of the money paid to the respondents, if all of the keys are returned, 
and that the retailer thereafter will have the agency for and receive a 
commission on the sales of respondents’ radios in the particular terri- 
tory where the retailer is located; that upon the purchase of said pad- 
lock and keys and lottery scheme, by the retail merchant, respondents 
will send a representative to deliver said material and paraphernalia 
and to inaugurate said sales plan; that respondents will circularize the 
purchaser’s customers with advertisements advertising said scheme ; 
that in the lot of keys supplied the retail merchant there will only be 
one key that will unlock the padlock. Respondents further represent 
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that the retail prices of the radios supplied with said scheme range 
from $24.90 to $39.99. Respondents, before delivering said radios to 
the retail merchant, places [sic] price tags on said radios stating the 
retail price to be as above set out. 

The contracts used by respondents in the sale and distribution of 
said radios and lottery schemes contain the following clause: “Guar- 
anteed cash rebate at our prevailing cost, upon receipt thereof, for all 
keys returned at the end of campaign.” Said agents and salesmen of 
respondents represent to the retail dealer that the term “prevailing 
cost” means the cost paid by the retail dealer at the time of the pur- 
chase, that is, 1 cent per key. 

Par. 12. Said representations on the part of respondents are highly 
exaggerated, false and misleading and had, and now have, the tendency, 
and capacity to mislead and deceive, and did, and do mislead and 
deceive the purchasing public, and did and do lead them into the erro- 
neous belief that all of said representations are true and into the belief 
that said lottery plan or scheme is a sales promotion plan devised by 
the respondents to get their radios before the public; that the retailers 
participating in the plan may do so without cost ; that respondents will 
refund to the purchaser 1 cent per key for sons key returned to re- 
spondents after the campaign is concluded; that the retailer will have 
the agency for and receive a commission on the sales of respondents’ 
radios in the particular territory where the retailer is located; that the 
merchandise will be delivered by a representative of respondents; that 
a representative of respondents will be present and inaugurate said 
lottery scheme or sales plan; that respondents will circularize the re- 
tailers’ customers with advertisements advertising said plan ; that there 
is only one key in the lot of keys supplied by respondents that will 
unlock the padlock; that the radios supplied with said keys retail for 
$24.95, $29.95, and $39.95; that the term “prevailing cost” in said con- 
tract means ite price “orth by the retailer for said keys. 

Par. 13. In truth and in fact the lottery plan or scheme so distrib- 
uted by the respondents is not a sales promotion plan to get respond- 
ents’ products before the purchasing public, but is a scheme to dis- 
pose of their said products to retailers. Respondents fail and refuse 
to redeem the keys returned to them by the retailers participating in 
the plan at the rate of 1 cent each, and to return to the said retailers 
all, or a substantial part, of the money paid to respondents. When 
the retailer returns any of the keys for a refund the respondents con- 
strue the term “prevailing cost,” in said contract to be the cost of 
said keys to respondents—the cost to the said respondents for said 
keys being from 70 cents to $1 per thousand. The padlock, keys, and 
radios, included in said transaction are not delivered to the retailers 
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by representatives of respondents but are sent to the retailer through 
the United States mail or by express, c. 0. d. Respondents do not send 
a representative to be present at the time the plan is inaugurated or 
concluded. Respondents do not circularize the retailers’ customers 
nor advertise said plan. After the retailer has distributed said keys 
according to said plan and the keys are returned to the retailer, the 
retailer learns that not only one key but several of said keys, and in 
many instances practically every one of said keys, will open the lock. 
The radios distributed by respondent do not retail for $24.95, $29.95, 
nor $39.95. 

Retailers have no opportunity to learn prior to the time of full pay- 
ment of money to the respondents, for their participation in the plan, 
that the representations made by the respondents are false, for re- 
spondents demand and receive a substantial deposit at the time the 
retailer agrees to participate in the plan and the prize merchandise, 
paraphernalia, and devices used in the plan are shipped to the retailer 
c. 0. d. Full payment is made by the retailer before inspection. 

Par. 14. The aforesaid representations and implications of respond- 
ents are false and misleading, and have the tendency and capacity to, 
and do, cause many retailers to erroneously believe that said repre- 
sentations are true, and cause a substantial portion of said retailers 
to participate in said plan and to purchase merchandise from said 
respondents because of such erroneous belief, thereby unfairly divert- 
ing substantial trade in said commerce to the respondents from their 
competitors, who truthfully represent their merchandise and sales 
plans, to the injury of said competitors in said commerce, and to the 
injury of the public. 

Par. 15. The acts, practices, and methods of respondents, as here- 
inabove alleged, are all to the prejudice of the public and the respond- 
ents’ said competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, Frnpines as to THE Facts, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 8, 1937, issued, and on 
October 11, 1937 served, its complaint in this proceeding upon re- 
spondents William ©. Steffy, Lorina Steffy, and G. V. Parkinson, 
charging them with using unfair methods of competition in commerce, 
in violation of the provisions of said act. After the issuance of said 
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complaint and the filing of respondents’ answer, the Commission, by 
order entered herein, granted the motion of respondents William OQ 
Steffy and G. V. Parkinson for permission to withdraw their answer 
and to substitute therefor an answer admitting all the material allega- 
tions of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to the said facts, which substitute 
answer was duly filed in the office of the Commission. After the 
issuance of the complaint, testimony was introduced before Robert 
S. Hall, an examiner of the Commission theretofore duly designated 
by it, relative to the acts and practices of respondent Lorina Steffy, 
and said testimony was duly recorded and filed in the office of the 
Commission. Thereafter this proceeding regularly came on for final 
hearing before the Commission on the said complaint, the substitute 
answer of William C. Steffy and G. V. Parkinson, and the aforesaid 
testimony, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents William C. Steffy and G. V. Parkinson 
are individuals and the principal place of business of said respond- 
ents is 549 West Washington Boulevard, Chicago, Hl.” William C. 
Steffy and G. V. Parkinson, hereinafter referred to as respondents, 
are now and have been for a number of years last past, engaged in. 
the sale and distribution in commerce among and between the various 
States of the United States and the District of Columbia of premium 
certificates, coupons, and cards redeemable in silverware, chinaware, 
and earthenware. Respondents cause such certificates, coupons, and 
cards, and the silverware, chinaware, and earthenware with which 
such certificates, coupons, and cards are redeemable to be shipped 
and transported from respondents’ place of business in Illinois to 
purchasers thereof located in various other States of the United States 
and the District of Columbia, and they maintain a constant current 
of trade in commerce among and between the various States of the 
United States and the District of Columbia in the sale and distribu- 
tion of said products. 

Par. 2. Respondents, in the course and conduct of said business, 
are now, and at all times herein referred to have been, in substantial 
competition with other individuals, and with corporations, partner- 
ships, and firms likewise engaged in the sale and distribution of pre- 
miums, certificates, coupons, and cards. Respondents are also in com- 
petition with other individuals, and with corporations, partnerships, 
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und firms engaged in the sale and distribution in commerce among 
and between the various States of the United States of chinaware, 
silverware, and earthenware and these competitors of respondents do 
not resort to the unfair practices herein set forth in offering for sale 
and selling their products. 

Par. 3. Respondents have, for carrying on said business as afore- 
said, organized various and sundry corporations, and have adopted 
and used various and sundry trade names. Among said corporations 
so organized by respondents are Security Silverware Distributors, 
Ine., and The United States Sales Corporation. Among the various 
and sundry trade names adopted and used by respondents in carrying 
on said business are the Atlas Globe China Co., Advertising Depart- 
ment, Rogers Silverware Distributors, Bordeaux China Co., and 
China Sales Syndicate. Respondents organized said corporations and 
do now, and have at all times since the organization of said corpora- 
tions, owned practically all the capital stock of said corporations, and 
do now, and have at all times herein mentioned, dominated, directed, 
and controlled the said corporations in their activities, and have, 
and do now, control and direct all their sales policies and business 
operations. Said corporate entities are used solely for the benefit of 
respondents and as channels through which respondents can carry 
on the business herein described. All the acts and practices herein 
described, whether done and performed under or in the name of said 
corporate entities or under the various trade names adopted and used 
are in truth and in fact the acts and practices of respondents or done 
and performed under the immediate direction or supervision of, and 
tor the sole benefit of, respondents. 

Par. 4. It has been, and is, the practice of respondents, when car- 
rying on their business in the name and through the use of said cor- 
porate entities, and while using the said trade names, to employ 
agents or salesmen to personally solicit retail dealers. Said agents or 
salesmen, acting in the scope of their employment and under the 
direction and supervision of respondents, while offering for sale and 
selling said premiums, certificates, coupons, and cards, have, and do 
now represent to the prospective purchaser to induce said purchaser 
to purchase said certificates, coupons, cards, that: 

Security Silverware Distributors, Inc., has been, or is, the agent of, 
or connected with, the International Silverware Co., or some other 
manufacturer of silverware; that the Atlas Globe China Co., Adver- 
tising Department, is the agent of, or representative of, the Atlas Globe 
China Co., or is the agent for, or representative of some other manu- 
facturer of chinaware; that the Bordeaux China Co. is a manufacturer 
of chinaware and earthenware, and respondents are the duly author- 
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ized agent of said Bordeaux China Co.; that the United States Sales 
Corporation and the Rogers Silverware Bureau were, and are, the 
agent for, and connected with, the Simon L. and George H. Rogers 
Co., manufacturers of Rogers Silverware; that the China Sales Syndi- 
cate is a manufacturer of chinaware and earthenware and respondents 
are agents for, or connected with, said manufacturers; that each and 
all of said manufacturers have adopted the premium certificates, cou- 
pons or card sales plan as a method of advertising; that respondents are 
the authorized agents of said manufacturers, or are a branch of said 
manufacturing companies or firms; that said premium certificates, 
coupons, or cards will be redeemed by respondents when returned by 
the holders in “genuine Rogers 1847 Silverware” or “Rogers Silver- 
ware” or “genuine Rogers Silverware,” or “genuine Simon lL. and 
George H. Rogers Silverware”; that the chinaware and earthenware 
for which said premium certificates, coupons, or cards are redeemable 
is chinaware and earthenware of the highest grade and quality; that 
respondents will redeem such certificates, coupons, or cards without 
any additional cost to the purchaser or the purchaser’s customers; 
that for each 1,000 certificates, coupons, or cards redeemed, respond- 
ents will refund to the dealer either $4.50 or $5, the amount of refund 
depending on each particular contract; that when the purchasers’ 
premium certificates, coupons, or cards are exhausted, respondents 
will furnish the purchaser redeemed certificates, coupons, or cards 
without cost; that respondents will furnish full sets of silverware, 
chinaware, or earthenware, as the case might be, to the purchaser for 
display purposes, the same to become the property of the purchaser 
after displaying same for a specified length of time; that the dealer 
approached by respondents’ agents has been selected by respondents 
to distribute such certificates, coupons, and cards and only one dealer 
will be sold in a trade territory or area. 

Par. 5. All of said representations as above set-out and referred to 
are highly deceptive, false, and misleading, and had, and now have, 
the capacity and tendency to mislead and deceive the purchasing 
public, and did and do now lead a substantial portion of the purchas- 
ing public into the false and erroneous belief that all said representa- 
tions are true and into the belief that: 

Security Silverware Distributors, Inc., is an agent for, or connected 
with, International Silverware Co. or some manufacturer or manu- 
facturers of silverware; that the Atlas Globe China Co., Advertising 
Department, is an agent for, or connected with, some manufacturer 
or manufacturers of chinaware; that the Bordeaux China Co. is an 
agent for, or connected with, the manufacturer or manufacturers of 
chinaware or earthenware; that China Sales Syndicate is an agent for, 
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or connected with, a manufacturer or manufacturers of chinaware 
or earthenware; that the United States Sales Corporation and Rogers 
Silverware Bureau are agents for, or connected with, Simon L. and 
George H. Rogers Co.; that the Bordeaux China Sales Co, is a manu- 
facturer of chinaware and earthenware; that the purchasers of said 
certificates, coupons, or cards are dealing directly with the manufac- 
turer; that the United States Sales Corporation and Rogers Silver- 
ware Bureau are agents for, and connected with, the Simon L. and 
George H. Rogers Co., of Oneida, N. Y.; that respondents will redeem: 
such certificates, coupons, or cards with silverware, chinaware, or 
earthenware of the same grade and quality as the samples displayed 
to the purchaser of said certificates, coupons, or cards, or of the grade 
and quality represented by said agents; that full sets of either china- 
ware, earthenware, or silverware, are furnished by respondent to the 
purchasers of the certificates, coupons, or cards; that respondents will 
redeem the certificates, coupons, or cards, calling for silverware, in 
“oenuine Rogers 1847 Silverware,” or “genuine Rogers Silverware,” or 
“venuine Simon L. and George H. Rogers Silverware”; that respond- 
ents will refund to the purchaser upon the redemption of said certifi- 
cates, coupons, or cards $4.50 or $5 per thousand, as the case might 
be; that the respondents will redeem said certificates, coupons, or cards 
in silverware, chinaware, or earthenware, without any additional cost 
to the purchaser or purchaser’s customers; that when the purchaser 
has exhausted his original supply of certificates, coupons, or cards, 
respondents will furnish the purchaser with redeemed certificates, 
coupons, or cards, without cost ; that respondents will not sell any other 
retail dealer in purchaser’s trade area, that respondents will send 
to the purchaser’s customers, circulars, and other advertising matter 
and that the purchaser has been specifically selected by respondents 
to handle said certificates, coupons, or cards in the trade area or terri- 
tory in which the purchaser’s place of business is located; that the 
said manufacturers of silverware, chinaware, and earthenware have 
adopted the premium certificates, coupons, and cards plan as a method 
of advertising. 

 Par.6. In truth and in fact, respondents do not as individuals, nor 
while carrying on such business through the use and in the name of 
any of the above-described corporate entities, nor while operating 
under any of the various trade names adopted, manufacture silver- 
ware, chinaware, or earthenware, neither are respondents nor any of 
the corporate entities, by and through which respondents carry on 
said business, connected in any manner with any manufacturer or 
manufacturers of silverware, chinaware, or earthenware, except as pur- 
chasers of said products. Respondents do not redeem said certificates, 


482 _ FEDERAL TRADE COMMISSION DECISIONS 


Findings 29.F. TG: 


coupons or cards with “genuine Rogers 1847 Silverware,” or “genuine 


Rogers Silverware,” or “genuine Simon L. and George H. Rogers Sil- 
verware,” nor with any high-grade silverware. Respondents do not 
redeem any of said certificates, coupons, or cards with chinaware and 
earthenware of the same quality and grade as the chinaware and earth- 
enware displayed to the prospective purchaser by the respondents’ 
agents while offering for sale and selling said certificates, coupons, or 
cards. When respondents do redeem any of said certificates, coupons, 
or cards, they do so with silverware, chinaware, and earthenware of a 
very inferior grade and quality. Respondents have adopted the prac- 
tice of not redeeming such certificates, coupons, or cards and have 
adopted the practice of not refunding any amount to the purchaser 
of such certificates, coupons, or cards. The contracts for the pur- 
chase of said certificates, coupons, and cards are, in every instance, art- 
fully drawn in such a manner as to mislead and deceive the purchaser 
of said certificates, coupons, and cards as to the terms and conditions 
thereof and in such a manner as to enable respondents to deprive the 
purchasers of said certificates, coupons, and cards of any benefits from 
the transaction. In some of the contracts, it is stated that certificates, 
coupons, or cards will be redeemed, according to the terms written on 
the certificates, coupons, or cards—in such cases, the purchaser learns 
upon receipt of such certificates, coupons, or cards that in order for 
the customer to get them redeemed, it is necessary to transmit to the 
respondents a stipulated amount of money with each certificate, 
coupon, or card, or an amount to be fixed by respondent for “packing 
and the cost. of transportation.” The amount required in such cases 
is more than the actual value, and more than the customary price of 
silverware, chinaware, and earthenware of the same grade and quality. 
Respondents do not circularize the purchaser’s customers, and the only 
literature sent out are circulars containing cuts of premiums, and a 
schedule showing under what terms said certificates will be redeemed. 
Respondents do not specifically select certain retail dealers to pur- 
chase said premium certificates, coupons, or cards, but sell said cer- 
tificates, coupons, or cards indiscriminately wherever they can find a 
purchaser, and sell to more than one dealer in a specified area er trade 
territory. Said premium certificate, coupon, and card plan, sold by 
respondents is not an advertising method adopted by said manufac- 
turers of silverware, chinaware, and earthenware, but is a scheme, pro- 
mulgated by respondents, to sell silverware, chinaware, and earthen- 
ware. By this plan respondents are able to get distributed among the 
public numerous incomplete sets of silverware, chinaware, and earth- 
enware. Each holder of an incomplete set of silverware, chinaware, 
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and earthenware thereby becomes a prospective customer for a suffi- 
cient quantity of respondents’ product to fill out the incomplete set. 

Par. 7. As a direct consequence of the mistaken and erroneous be- 
liefs induced by the acts and practices of respondents as are herein- 
above set-out, a portion of the purchasing public has purchased a sub- 
stantial amount of respondents’ product with the result that trade has 
been unfairly diverted to respondents from respondents’ competitors. 
Asa result of the unfair acts and practices of respondents, injury has 
been, and is now being, done to competition in commerce among and 
between the various States of the United States and of the District of 
Columbia. 

Par. 8. In addition to the unfair acts and practices hereinabove set- 
out, respondents, using United States Sales Corporation as a channel 
through which to carry on their business, have been and are now en- 
gaged in the sale and distribution of radios and lottery schemes, to 
retail merchants located in the various States of the United States and 
the District of Columbia, and have caused, and do cause, said radios 
and the paraphernalia for carrying on said lotteries, when sold, to be 
shipped and transported in commerce from respondents’ place of busi- 
ness in Chicago, Ill., to the purchaser thereof located in States of the 
United States other than the State of Illinois. Respondents have 
maintained and do now maintain a constant current of trade in com- 
merce in said products in and among the various States of the United 
States and the District of Columbia. 

Par. 9. In the course and conduct of their business as aforesaid, re- 
spondents sell and distribute, to retail merchants, radios, and to be 
used in connection therewith, lottery schemes, and the paraphernalia 
and devices for carrying out said lottery schemes and the distribution 
of said radios by chance. In carrying on said business, respondents 
sell to the retail merchant a lottery scheme whereby the retail mer- 
chant is to receive a padlock and a number of keys, the number of keys 
being, in practically every instance, 3,950. Said keys are distributed 
by the retail merchant among his customers—one key being given with 
each purchase of a given amount of merchandise, said amount to be 
fixed by the retail merchant. When a fixed number of said keys, 


usually the entire number furnished by the respondents, have been 


distributed among the customers of the merchant, the keys, so dis- 
tributed, are collected by the merchant and fitted into the said pad- 
lock. One of the keys distributed will fit the padlock, and to the 
holder thereof, the merchant delivers a radio furnished by the respond- 
ents. Said radios are thus distributed to the customers of said retail 
merchants by lottery, gift enterprise, or game of chance. 
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Respondents thus supply to and place in the hands of others, the 
means of conducting lotteries in the sale of its said radios in accord- 
ance with the plan hereinabove set forth. The use, by the respond- 
ents, of said method in the distribution of said radios and the sale of 
said radios, by and through the use thereof is a practice contrary to 
the established public policy of the United States and contrary to the 
laws of many of the States of the United States, and because of this 
fact many competitors of respondents are unwilling to offer for sale or 
sell their merchandise so as to involve a game of chance and such com- 
petitors refrain therefrom. 

Many retail merchants are attracted by the element of chance in- 
volved in respondents’ sales methods as above described, and are 
thereby induced to purchase respondents’ merchandise and participate 
in said plan in preference to the same or similar merchandise from 
respondents’ competitors who do not use the same or equivalent 
methods in selling or distributing their merchandise. 

Par. 10. The use of said lottery scheme, or game of chance, in the 
sale and distribution of respondents’ radios in trade and commerce, 
had, and now has, the tendency and capacity to, and did, and does, 
unfairly divert trade and commerce to respondents from respondents’ 
competitors who do not use the same or similar methods. The use of 
said method has the tendency and capacity to lessen competition in 
said trade and to deprive the purchasing public of the benefits of free 
competition in said trade. Many retail merchants will not resort to 
the use of a lottery or any method of trade involving a game of 
chance, nor the sale of a chance to win radios, or any other merchan- 
dise by chance, because said method is contrary to the public policy of 
the United States and to the laws of many of the States of the United 
States, and because the use of such methods are detrimental to public 
morals and to the morals of persons among whom said chances are 
distributed. 

Par. 11. In the course and conduct of their business as aforesaid, 
respondents, through agents and salesmen, thereunto duly authorized, 
have represented, and do now represent, to retailers that the lottery 
plan or scheme as above set-out is a sales-promotion plan devised 
by the respondents to get their radios before the public and that the 
retailer participating in the plan may do so without cost, in that 
the respondents sell such retailer the plan, including the merchandise 
given as a prize, at a price which is equivalent to 1 cent per key 
for the keys furnished and represent that they, the respondents, when 
the prize merchandise has been distributed, will pay to the retailer 
the sum of 1 cent for each key returned to respondents, thereby 
returning to the retailer all of the money paid to the respondents, 
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if all of the keys are returned, and that the retailer thereafter will 
have the agency for and receive a commission on the sales of re- 
spondents’ radios in the particular territory where the retailer is 
located; that upon the purchase of said padlock and keys and lottery 
scheme, by the retail merchant, respondents will send a representative 
to deliver said material and paraphernalia and to inaugurate said 
sales plan; that respondents will circularize the purchaser’s cus- 
tomers with advertisements advertising said scheme; that in the lot 
of keys supplied the retail merchant there will only be one key 
that will unlock the padlock. Respondents further represent that 
the retail prices of the radios supplied with said scheme range from 
$24.90 to $39.99. Respondents, before delivering said radios to the 
retail merchant, places price tags on said radios stating the retail 
price to be as above set-out. 

The contracts used by respondents in the sale and distribution of 
said radios and lottery schemes contain the following clause: “Guar- 
anteed cash rebate at our prevailing cost, upon receipt thereof, for 
all keys returned at end of campaign.” Said agents and salesmen 
of respondents represent to the retail dealer that the term “prevailing 
cost” means the cost paid by the retail dealer at the time of the 
purchase, that is, 1 cent per key. 

Par. 12. Said representations on the part of respondents are highly 
exaggerated, false, and misleading and had, and now have, the ten- 
dency and capacity to mislead and deceive, and did, and do mislead 
and deceive the purchasing public, and did and do lead them into the 
erroneous belief that all of said representations are true and into the 
belief that said lottery plan or scheme is a sales-promotion plan 
devised by the respondents to get their radios before the public; that 
the retailers participating in the plan may do so without cost; that 
respondents will refund to the purchaser 1 cent per key for each key 
returned to respondents after the campaign is concluded; that the 
retailer will have the agency for and receive a commission on the 
sales of respondents’ radios in the particular territory where the 
retailer is located; that the merchandise will be delivered by a repre- 
sentative of respondents; that a representative of respondents will be 
present and inaugurate said lottery scheme or sales plan; that 
respondents will circularize the retailers’ customers with advertise- 
ments advertising said plan; that there is only one key in the lot of 
keys supplied by respondents that will unlock the padlock; that the 
radios supplied with said keys retail for $24.95, $29.95, and $39.95 ; 
that the term “prevailing cost” in said contract means the price paid 
by the retailer for said keys. 
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Par. 13. In truth and in fact the lottery plan or scheme so dis- 
tributed by the respondents is not a sales-promotion plan to get 
respondents’ products before the purchasing public, but is a scheme 
to dispose of their said products to retailers. Respondents fail and 
refuse to redeem the keys returned to them by the retailers partici- 
pating in the plan at the rate of 1 cent each, and to return to the said 
retailers all, or a substantial part, of the money paid to respondents. 
When the retailer returns any of the keys for a refund the respond- 
ents construe the term “prevailing cost,” in said contract to be the 
cost of said keys to respondents—the cost to the said respondents for 
said keys being from 70 cents to $1 per 1,000. The padlock, keys, 
and radios, included in said transaction are not delivered to the 
retailers by representatives of respondents but are sent to the retailer 
through the United States mail or by express, c. 0. d. Respondents do 
not send a representative to be present at the time the plan is in- 
augurated or concluded. Respondents do not circularize the retailers’ 
customers nor advertise said plan. After the retailer has distributed 
said keys according to said plan and the keys are returned to the 
retailer, the retailer learns that not only 1 key, but several of said 
keys, and in many instances practically every one of said keys, will 
open the lock. The radios distributed by respondent do not retail 
for $24,95, $29.95, nor $39.95. 

Retailers have no opportunity to learn prior to the time of full 
payment of money to the respondents, for their participation in the 
plan, that the representations made by the respondents are false, for 
respondents demand and receive a substantial deposit at the time the 
retailer agrees to participate in the plan and the prize merchandise, 
paraphernalia, and devices used in the plan are shipped to the retailer 
c.o. d. Full payment is made by the retailer before inspection. 

Par. 14. The aforesaid representations and implications of respond- 
ents are false and misleading, and have the tendency and capacity to, 
and do, cause many retailers to erroneously believe that said represen- 
tations are true, and cause a substantial portion of said retailers to 
participate in said plan and to purchase merchandise from said 
respondents because of such erroneous belief, thereby unfairly divert- 
ing substantial trade in said commerce to the respondents from their 
competitors, who truthfully represent their merchandise and sales 
plans, to the injury of said competitors in said commerce, and to the 
injury of the public. 

Par. 15. The respondent, Lorina Steffy, took no part in the business 
activities complained of in the instant proceeding, other than acting 
im a purely formal capacity in connection with the organization of 
certain of the corporations mentioned herein. 
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CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice of the public and the respondents’ said com- 
petitors, and constitute unfair methods of competition in commerce 
witbin the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents William C. Steffy and G. V. Parkinson, in which said 
respondents admit all of the material allegations of fact set forth in 
said complaint and state that they waive all intervening procedure 
and further hearings as to said facts, and upon the testimony taken 
before Robert S. Hall, an examiner of the Commission theretofore 
duly designated by it, relative to the acts and practices of respondent 
Lorina Steffy, and the Commission having made its findings as to 
the facts and its conclusion that respondents William C. Steffy and 
G. V. Parkinson. have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, William C. Steffy and G. V. 
Parkinson, individually and trading as Atlas Globe China Co., Adver- 
tising Department, Rogers Silverware Distributors, Bordeaux China 
Co., or China Sales Syndicate, or trading under any other name or 
names, or trading through the corporations Security Silverware Dis- 
tributors, Inc., United States Sales Corporation, or through any other 
corporation or corporations, their representatives, agents, and em- 
ployees, directly or through any other corporate or other device, in 
connection with the offering for sale, sale and distribution of silver- 
ware, earthenware, chinaware, radios, or sales-promotional plans, 
including premium certificates, coupons, cards, or other and similar 
devices redeemable in silverware, earthenware, chinaware, or any other 
merchandise, in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing through the use of the term “Rogers Silverware” 
either alone or in connection with any other term or terms in a cor- 
porate or trade name, or in any other manner, that respondents have 
an interest in, form a part of, or have any connection with, the manu- 
facturers of Simon L. and George H. Rogers Silverware, or from rep- 
resenting in any manner that respondents have an interest in, form a 
part of, or have any connection with the International Silverware Co., 
the Atlas Globe China Co. or any other manufacturer or manufacturers 
of silverware, chinaware, or earthenware. 
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2. Representing through the use of the term “Rogers Silverware” 
either alone or in connection with any other term or tefms, or In any 
other manner, that premium certificates, cards, coupons, or other and 
similar devices can be redeemed in silverware manufactured by the 
manufacturers of Simon L.. and George H. Rogers Silverware, or 
can be redeemed in any other silverware or other merchandise, unless 
and until such are the facts and unless all the terms and conditions 
of such offer are clearly and unequivocally stated in equal conspicu- 
ousness and in immediate connection or conjunction with said offer 
and there is no deception as to the price, quality, character, or any 
other feature of such silverware or other merchandise or as to the 
services or other actions to be performed or the price to be paid in 
connection with obtaining such silverware or other merchandise. 

3. Representing that respondents are conducting any special cam- 
paign or advertising campaign to introduce, advertise, or sell any 
article or articles of merchandise on behalf of a manufacturer or 
manufacturers of silverware, earthenware, or chinaware, or any other 
manufacturer or concern unless such a campaign is in fact being con- 
ducted at the instance of and on behalf of such manufacturer or 
concern, ‘ 

4. Representing that respondents sell premium certificates, cards, 
coupons, or other and similar devices or other merchandise in any 
territory or locality exclusively to any purchaser therein unless and 
until such is the fact. 

5. Representing that respondents will refund the sum of $4.50 or 
any other sum to the purchasers of premium certificates, cards, cou- 
pons, or other and similar devices or that the respondents will supply 
to their customers without charge display sets of silverware or other 
merchandise to become the property of such customers unless and 
until such are the facts and unless all of the terms and conditions of 
such offer or offers are clearly and unequivocally stated in equal con- 
spicuousness and in immediate connection or conjunction with such 
offer or offers and there is no deception as to the services or other 
actions to be performed by such purchasers or customers in connec- 
tion with obtaining such refund and display set of silverware or other 
merchandise. 

6. Representing that the retail price of radios is $24.90 or $39.99 
or any other amount or amounts unless and until said radios are 
customarily and ordinarily sold at. retail at such amount or amounts. 

¢. Supplying to, or placing in the hands of, others said radios or 
other merchandise together with a padlock and a number of keys 
which said padlock and keys are to be used or may be used to conduct 


ais 


WILLIAM ©. STEFFY ET AL. 489 
465 Order 


a lottery, gaming device, or gift enterprise in the sale or distribution 
of said radios or other merchandise to the general public. 

8. Selling or otherwise disposing of any merchandise by means of 
a lottery, game of chance, or a gift enterprise. 

9. Supplying to, or placing in the hands of, others any lottery 
device, game of chance, or a gift enterprise so as to enable such per- 
sons to dispose of or sell any merchandise by the use thereof. 

It is further ordered, That this proceeding insofar as it relates to 
respondent Lorina Steffy, be and the same hereby is, closed without 
prejudice. 

It is further ordered, That the respondents, William C. Steffy and 
G. V. Parkinson, shall, within 60 days after service upon them of 
this order, file with the Commission a report in writing, setting forth 
in detail the manner and form in which they have complied with 
this order. 
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In THE MaTrerR OF 


ISADORE H. LUKACHER, TRADING AS CASA BLANCA 
CIGAR COMPANY AND BELVEDERE TOBACCO COM- 
PANY, AND BERT LUKACHER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3589. Complaint, Sept. 15, 1938—Decision, Aug. 2, 1939 


Where (1) word “Havana,” or “Habana,” when used to refer to or describe! 
tobacco, had been used and understood since time immemorial by cigar 
manufacturers and dealers and by cigar-consuming public as designating 
or referring to tobacco grown on Island of Cuba, where is grown cigar to- 
bacco of finest quality, and such Havana tobacco had long been imported 
into the United States and extensively used and consumed in cigars made 
in whole or in part therefrom, and had reputation among cigar dealers and 
cigar-consuming public as cigar tobacco of highest quality and excellence, 
and last word in quality, aroma, and taste, and cigars made therefrom 
were in large demand throughout the United States, and cigars con- 
taining same were purchased by many of said public in belief that use 
thereof in cigars added to and increased their quality and desirability, and 
word “Havana” used as cigar band or label indicated to trade and public- 
clear Havana cigar, or one made entirely of Havana leaf, and was thus 
used by reputable cigar manufacturers only with such cigars, and term 
“Havana blend,” used in connection with cigar, indicated to trade and 
consuming public that such cigar contained percentage of Havana leaf 
or tobacco grown on Island of Cuba; and where (2) term “Vuelta Abajo” 
was name of district in Cuba, tobacco of which had long been considered 
by cigar trade and consuming public as of higher and more desirable 
quality than any other tobacco, and cigars of which were purchased by 
many of said public in preference to those made from tobacco grown else- 
where, and said term, when used as brand for cigars, signified to trade 
and public aiike very high-grade Havana tobacco; and where (3) expres- 
sions “Cuban workmanship” and “made in Tampa” on cigar box con- 
tainer indicated to trade and public high-grade cigar made in Cuban style 
at Tampa, in which city and immediately surrounding territory, or Tampa 
District, had long been made cigars manufactured principally from to- 
bacco grown in and imported from Cuba and widely and favorably known 
as “Tampa cigars”; and 

Thereafter, individual, with principal office and place of business in Penn- 
sylvania, and there engaged in manufacturing various brands of cigars 
and in selling and distributing same to jobbers, chain establishments, and 
retailers throughout the United States, and son of said individual, asso- 
ciated with him in aforesaid business and participant with him in active 
management and control thereof, and in formulating its policies as below 
set forth, and who branded their cigars with various names, to retail at 
10 cents or 5 cents, as case might be, depending upon particular brand 
or label used, and who, as aforesaid engaged, were in competition with 
others also engaged in manufacture, sale, and distribution of cigars in 
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commerce, including those who truthfully represent place of origin of 
tobacco used in their respective cigars, place of manufacture thereof, 
method of manufacturing, and quality and character of their said products; 

In making use of various brand names, labels, and other designations pur- 
porting to be descriptive of the nature, quality, and character of their 
said product— 

(a) Made use, among others, in connection with their “Garcia Delight” 
brand of cigars, of label used on each cigar which read “Garcia Delight— 
Havana,” and set forth on inside lid of container for said brand, in size- 
able type and conspicuously displayed with lid open, statements “Havana 
blend,” “10¢ Straight,” “Cuban workmanship,” and “made in Tampa,” and 
represented thereby, as understood by trade and public from aforesaid 
expressions as thus used and displayed, that cigars therein contained 
were of Cuban workmanship and, as such, expensive, since such work- 
manship is all by hand, and that cigar filler was worked out in a Cuban 
method known to trade, and that said cigar had Havana tobacco in the 
blend, and that product was made in Tampa, and, as respects aforesaid 
label designation with word “blend” lacking therefrom, that individual 
cigars thus banded were made of clear or all Havana; 

(b) Made use, as aforesaid, and in connection with their “Garcia Supreme” 
brand, in sizeable type and appearing conspicuously when lid of con- 
tainer was lifted, of statements ‘““Havana blend,” “hand made,” “exceptional 
quality” and represented thereby and by words “after dinner,” as under- 
stood as aforesaid, that said cigars were still made by the famous Garcia 
family, and that there was a certain percentage of Havana tobacco therein 
contained ; 

{c) Made use, as aforesaid, in connection with their “San Vega” brand, of 
words, on outside of container and in sizeable and easily legible type, 
“Vuelta Havana,” along with depiction of tobacco field and tropical palms, 
and displayed said words also around the inner edges of the container, 
and set forth conspicuously on inside of box top words “Havana blend” 
and “hand made,” together with depiction of field and palms as above 
set forth, and displayed elsewhere on said container said words “Vuelta 
Havana,” and represented, through depiction of Spanish plantation, words 
“Vuelta Havana” and words “primeras,” “exquisitos,” and “‘selectos tobae- 
cos,” that said cigars were clear Havana; and 

{d) Made use, as aforesaid, in connection with their “Havana Imperial” 
brand, of label on each cigar setting forth said words and depiction of 
tropical palms, and displayed said words conspicuously in white and gold 
lettering on outside of lid of containers of said brand, and set them forth 
also with depiction as above described at various other places on the out- 
side and inside of such container, and represented thereby that said cigars 
were clear Havana; 

Facts being they did not import from Cuba or any other foreign country any 
of the tobacco used in the manufacture of the cigars which they branded 
and labeled as above set forth, but, as stated by them, made said cigars 
from scrap tobacco of which one-fifth, neither bought nor sold as Havana 
tobacco, was purchased from manufacturers using Havana tobacco in mak- 
ing of cigars retailing for 5 and 10 cents, and they did not purchase or 
use in the manufacture of their said cigars any Havana tobacco as such, 
or any tobacco which could be designated or identified as Havana tobacco 
with any reasonable degree of certainty, their cigars were made by hand, 
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they had no machinery and did not make any of their cigars by or with 
Cuban workmanship, and their said cigars, referred to as above as made 
in Tampa, were not there made; 

With effect of misleading and deceiving many dealers and members of pur- 
chasing public into erroneous and mistaken beliefs that said representations 
were true, and into purchase of substantial quantities of their said prod- 
ucts in and on account of such beliefs thus induced, and of thereby divert- 
ing trade in commerce unfairly to them from competitors who do not mis- 
represent the nature, quality, or character of the tobacco used in their 
cigars, and who do not otherwise misrepresent their products; to the injury 
of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. Robert S. Hail, trial examiner. 
Mr. Marshall Morgan for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Isadore H. Luka- 
cher, an individual, trading as Casa Blanca Cigar Co. and as 
Belvedere Tobacco Co., and Bert Lukacher, an individual, hereafter 
referred to as respondents, have violated the provisions of the said 
act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent Isadore H. Lukacher is an individual do- 
ing business under the names Casa Blanca Cigar Co. and Belvedere To- 
bacco Co. with his principal office and place of business at York, Pa. 
He is now, and for more than 3 years last past has been, engaged in 
manufacturing various brands of cigars and in selling and distribut- 
ing the same to jobbers, chain establishments, and retailers through- 
out the United States. 

Respondent Bert Lukacher is the son of Isadore H. Lukacher and 
for some 6 years last past has been associated in the aforesaid busi- 
ness. Respondent Isadore H. Lukacher is the owner of the business 
operated as above described and respondent Bert Lukacher partici- 
pates in the active management and control of the business and in 
formulating its policies as hereinafter alleged. Respondents main- 
tain, and for several years last past have maintained, a course of 
trade in said cigars so sold and distributed by them in commerce 
among and between the various States of the United States and in 
the District of Columbia. 
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Par. 2. In consummating the sale and distribution of their products, 
the respondents cause said cigars to be transported and delivered 
from their aforesaid place of business in York, Pa., through and 
into various other States to the respective purchasers thereof at their 
respective points of location in States of the United States other 
than the State of Pennsylvania. 

In the course and conduct of said business, the respondents have 
been, and are now, in competition with various other individuals and 
with corporations and partnerships also engaged in the manufac- 
ture and in the sale and distribution of cigars in commerce among 
and between the various States of the United States and in the 
District of Columbia. : 

Par. 3. In the conduct of said business, and for the purpose of 
inducing the purchase of their products by the consuming public, 
the respondents have made use of various brand names, labels, and 
other designations purporting to. be descriptive of the nature, qual- 
ity, and character of said cigars. The hereinafter described brand 
names and labels for individual cigars and cigar containers, among 
others, have been variously used by respondents in connection with 
the sale of their cigars in the manner hereinabove described. 

In connection with a brand of cigars designated by respondents as 
“Garcia Delight” a label is used on each cigar which reads “Garcia 
Delight—Havana.” On the inside lid of the container for this brand 
of cigars there appear the following statements: “Havana blend,” 
“10¢ straight,” “Cuban workmanship,” and “made in Tampa.” 
These statements are all printed in sizeable type and are conspicu- 
ously displayed when the lid of the container is opened. 

In connection with a brand of cigars designated by respondents as 
“Garcia Supreme,” the container has branded thereon the following 
statements: “Havana blend,” “hand made,” and “exceptional quality.” 
These statements are printed in sizeable type and appear conspicu- 
ously when the lid of the container is lifted. 

Tn connection with the brand of cigars designated by respondents 
as “San Vega,” there appear on the outside of the container therefor 
the words “Vuelta Havana” in sizeable type which is easily legible, 
together with a pictorial representation of a tobacco field and tropical 
palms. The words “Vuelta Havana” also appear similarly around 
all the outer edges of said container. On the inside of the box top 
appear the words “Havana blend” and “hand made” printed in let- 
ters of sizeable type which show conspicuously when the lid is lifted, 
together with a pictorial representation of a tobacco field and tropical 
palms. At the back of said container, near the top thereof, im con- 
spicuous type also appear the words “Vuelta Havana.” 
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In connection with a brand of cigars designated by respondents as 
“Havana Imperial” a label is used on each cigar which reads 
“Havana Imperial” and which also contains a pictorial representa- 
tion of tropical palms. On the outside of the lid of the containers in 
which this brand is placed appear the words “Havana Imperial” in 
conspicuous white and gold colored lettering. The words “Havana 
Imperial,” together with a pictorial representation of tropical palms, 
appear at various other places on the outside and inside of said 
container. 

Par. 4. Through use of the various brand-name designations for 
its said cigars and the various labels appearing on said cigars and 
on the containers thereof, as hereinabove set-out, the respondents 
have represented (1) as to the “Garcia Delight” brand that said 
cigars are made in Tampa, are hand-made by Cuban workmen, are 
made from a blend of tobaccos containing a substantial quantity of 
Havana tobacco, and are of such quality as to be regularly sold for 
10 cents each; (2) as to the “Garcia Supreme” brand that said cigars 
are of exceptional quality, are hand-made and are made from a blend 
of tobaccos containing a substantial quantity of Havana tobacco; (3) 
as to the “San Vega” brand that said cigars are made from a blend 
of tobaccos containing a substantial quantity of Havana tobacco, are 
hand-made and that said cigars contain a substantial quantity of 
tobacco grown in the Vuelta Abajo district of Cuba; (4) as to the 
“Havana Imperial” brand that said cigars are made from Havana 
tobacco. 

Par. 5. In truth and in fact, none of the cigars manufactured and 
sold and distributed by the respondents to the public, in the manner 
hereinabove described, under the trade names or brands of “Garcia 
Delight,” “Garcia Supreme,” “San Vega,” and “Havana Imperial” 
contain any Havana or Cuban tobacco whatsoever. The tobacco 
used by respondents in the manufacture of said cigars so branded, 
labeled, and described, as hereinabove set-out, is actually grown prin- 
cipally in the State of Pennsylvania and consists largely of “throw- 
off” material, or cuttings or clippings, from various large cigar manu- 
facturing establishments. The cigars manufactured and sold by the 
respondents from such material are produced from the same tobacco 
scrap, cuttings, or clippings, irrespective of the price at which said 
cigars are sold to the consuming public and irrespective of the par- 
ticular brand name under which they are sold. None of said cigars 
are made in Tampa or by Cuban workmen. On the contrary, said 
cigars are made in respondents’ factory in York, Pa. Said cigars are 
not hand-made and they do not have the quality and workmanship 
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generally attributed to and associated with genuine hand-made 
cigars. Such cigars do not contain the quality or type of tobacco 
employed in the manufacture of cigars ordinarily and regularly 
selling at retail for 10 cents each and said cigars are not of the 
quality and standard recognized as 10-cent cigars. 

Par. 6. The cigar originated in the Spanish West Indies and the 
finest quality of tobacco for cigar-making purposes is grown in Cuba, 
not far from the city of Havana. The word “Havana” or “Habana,” 
when used to refer to or to describe tobacco, has been used and under- 
stood since time immemorial by cigar manufacturers and dealers 
and by the cigar-consuming public as designating or referring to 
tobacco which has been grown on the Island of Cuba. Said tobacco 
has long been imported into the United States and extensively used 
and consumed in cigars manufactured in whole or in part from such 
tobacco. Such Havana tobacco has the reputation among cigar dealers 
and the cigar-consuming public as being cigar tobacco of the highest 
quality and excellence and cigars made from such tobacco are in 
large demand throughout the United States. Many of the con- 
suming public prefer to purchase cigars containing Havana tobacco, 
believing that the use of such tobacco in cigars adds to and increases 
the quality and desirability thereof. 

Vuelta Abajo is a district in the province of Pinar Del Rio, Cuba. 
Tobacco grown in the Vuelta Abajo district has long been considered 
by the cigar trade and consuming public to be of a higher and more 
desirable quality for use in cigars than any other tobacco grown in 
the Island of Cuba or elsewhere. Many of the consuming public 
prefer to purchase cigars made from tobacco grown in the Vuelta 
Abajo district to cigars made from tobacco grown anywhere else in 
the world. 

The words “hand made” when applied to cigars have meant and 
still mean to the trade and to the purchasing public that such cigars 
are entirely made by hand. Genuine hand-made cigars usually 
smoke more evenly and freely than machine-made cigars, are made 
by operators possessing long experience and great skill, and enjoy 
a wide reputation for their excellence. There is a preference on 
the part of a large portion of the cigar-smoking public for cigars 
that are in fact hand-made. A Cuban hand-made cigar is a cigar 
made in Cuba by one operator. 

For nearly 50 years cigars have been made in the city of Tampa, 
Fla., and in the territory immediately surrounding said city and 
known as the Tampa District. Such cigars are known and referred 
to as “Tampa cigars” and are manufactured principally from tobacco 


grown in and imported from the Island of Cuba. Such cigars so 
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made in said city and district of Tampa have acquired a wide and 
favorable reputation. 

Par. 7. Among the competitors of respondents, referred to in para- 
graph 2 hereof, there are many who truthfully represent the place of 
origin of the tobacco used in their respective cigars, the place of 
manufacture thereof, the method of manufacturing, and the quality 
and character of said cigars. . 

Par. 8. The use by the respondents of the statements and representa- 
tions, hereinabove set-out, together with the pictorial representations 
referred to, in connection with the offering for sale and sale of their 
cigars in commerce as herein set-out, has had the capacity and tendency 
to, and does, mislead and deceive many dealers and members of the 
purchasing public into the erroneous and mistaken beliefs that said 
representations are true and into the purchase of substantial quantities 
of respondents’ said cigars in and on account of said beliefs induced 
as above set-out. Asa result thereof, trade has been diverted unfairly 
to the respondents from those competitors named in paragraph 2 
hereof who do not misrepresent the nature, character, or quality of the 
tobacco used in their cigars and who do not otherwise misrepresent 
their products. In consequence thereof, injury has been done and is 
now being done by respondents to competition in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprncs Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 15, 1938, issued and 
thereafter, served its complaint in this proceeding upon respondent 
Isadore H. Lukacher, trading as Casa Blanca Cigar Co. and as Bel- 
vedere Tobacco Co. and Bert Lukacher, an individual, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Marshall Morgan, attorney for the Commission, and 
In opposition to the allegations of the complaint by respondents 
Isadore H. and Bert Lukacher, before Robert S. Hall, an examiner 
of the Commission theretofore duly designated by it, and said testi- 
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mony and other evidence were duly recorded and filed in the office 
cf the Commission. Thereafter, the proceeding regularly came on 
tor final hearmg before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, brief in support of 
the complaint, oral argument not having been requested; and the 
Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facis and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrary 1. Respondent Isadore H. Lukacher is an individual 
doing business under the names Casa Blanca Cigar Co. and Belve- 
dere Tobacco Co. with his principal office and place of business at 
York, Pa. He is now, and for more than 3 years last past has been, 
engaged in manufacturing various brands of cigars and in sell- 
ing and distributing the same to jobbers, chain establishments, and 
retailers throughout the United States. Respondent Bert Lukacher 
is the son of Isadore H. Lukacher and for some 6 years last past has 
been associated in the aforesaid business. Repondent Isadore H. 
Lukacher is the owner of the business operated as above decribed 
and respondent Bert Lukacher participates in the active manage- 
ment and control of the business and in formulating its policies as 
hereinafter detailed. Respondents maintain, and for several years 
last past have maintained, a course of trade in said cigars so sold 
and distributed by them in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In consummating the sale and distribution of their prod- 
ucts, the respondents cause said cigars to be transported and de- 
livered from their aforesaid place of business in York, Pa. through 
and into various other States to the respective purchasers thereof at 
their respective points of location in States of the United States other 
than the State of Pennsylvania. In the course and conduct of said 
business, the respondents have been, and are now, in competition 
with various other individuals and with corporations and partner- 
ships also engaged in the manufacture and in the sale and distribu- 
tion of cigars in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the conduct of their said business, and for the purpose 
of inducing the purchase of their products by the consuming public, 
the respondents have made use of various brand names, labels, and 
other designations purporting to be descriptive of the nature, quality, 
and character of said cigars. The hereinafter described brand names 
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and labels for individual cigars and cigar containers, among others, 
have been variously used by respondents in connection with the afore- 
said sale of their cigars. 

In connection with a brand of cigars designated by respondents as 
“Garcia Delight” a label is used on each cigar which reads “Garcia 
Delight—Havana.” On the inside lid of the container for this brand 
of cigars there appear the following statements: “Havana blend,” 
“10¢ straight,” “Cuban workmanship,” and “made in Tampa.” These 
statements are all printed in sizeable type and are displayed in con- 
spicuous manner when the lid of the container is opened. 

In connection with a brand of cigars designated by respondents as 
“Garcia Supreme,” the container therefor has branded thereon the 
following statements: “Havana blend,” “hand made,” and “excep- 
tional quality.” These statements are also printed in sizeable type and 
likewise appear conspicuously when the lid of the container is lifted. 

In connection with the brand of cigars designated by respondents 
as “San Vega,” there appear on the outside of the container therefor 
the words “Vuelta Havana” in sizeable type easily legible, together 
with a pictorial representation of a tobacco field and tropical palms. 
The words “Vuelta Havana” also appear similarly around all the 
outer edges of said container. On the inside of the box top appear 
the words “Havana blend” and “hand made” printed in letters of 
sizeable type which show conspicuously when the lid is lifted, together 
with a pictorial representation of a tobacco field and tropical palms. 
At the back of said container, near the top thereof, in conspicuous 
type also appear the words “Vuelta Havana.” 

In connection with a brand of cigars designated by respondents as 
“Havana Imperial” a label is used on each cigar which reads “Ha- 
vana Imperial” and which also contains a pictorial representation of 
tropical palms. On the outside of the lid of the containers in which 
this brand is placed appear the words “Havana Imperial,” in con- 
spicuous white and gold colored lettering. The words “Havana Im- 
perial,” together with a pictorial representation of tropical palms, 
appear at various other places on the’ outside and inside of said 
container. 

Par. 4. The finest quality of tobacco for cigar-making purposes is 
grown in Cuba, not far from the city of Havana. The word 
“Havana” or “Habana,” when used to refer to or to describe tobacco, 
has been used and understood since time immemorial by cigar man- 
ufacturers and dealers and by the cigar-consuming public as desig- 
nating or referring to tobacco which has been grown on the Island 
of Cuba. Said tobacco has long been imported into the United 
States and extensively used and consumed in cigars manufactured in 
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whole or in part from such tobacco. Such Havana tobacco has the 
reputation among cigar dealers and the cigar-consuming public as 
being cigar tobacco of the highest quality and excellence, the last 
word in quality, aroma, and taste, and cigars made therefrom are in 
large demand throughout the United States. Many of the consum- 
ing public prefer to purchase cigars containing Havana tobacco 
believing that the use of such tobacco in cigars adds to and increases 
the quality and desirability thereof. 

To the trade and the public, the word “Havana” used as a band 
or label on cigars indicates a clear Havana cigar, one made entirely - 
of Havana leaf, and the policy of reputable cigar manufacturers is 
to use the word “Havana” on the label of cigars only when the brand 
is that of a clear Havana cigar. Vuelta Abajo is a district in the 
province of Pinar Del Rio, Cuba. Tobacco grown in the Vuelta 
Abajo district has long been considered by the cigar trade and con- 
suming public to be of a higher and more desirable quality for use 
in cigars than any other tobacco grown in the Island of Cuba or else- 
where. Many of the consuming public prefer to purchase cigars 
made from tobacco grown in the Vuelta Abajo district to cigars made 
from tobacco grown elsewhere. The term “Vuelta Abajo” when used 
as a brand for cigars signifies to the trade and public alike very high- 
grade Havana tobacco. 

The term “Havana blend” used as a part of a label on a cigar 
box, or otherwise, indicates to the trade and to the consuming public 
alike that the cigar carrying such label contains a percentage of 
Havana leaf or tobacco grown on the Island of Cuba. 

For nearly 50 years, cigars have been made in the city of Tampa, 
Fla., and in the territory immediately surrounding said city and 
known as the Tampa District. Such cigars are known and referred 
to as “Tampa cigars,” and are manufactured principally from tobacco 
grown in and imported from the Island of Cuba. Such cigars so 
made in said city and district of Tampa have acquired a wide and 
favorable reputation. 

The expressions “Cuban workmanship” and “made in Tampa,” 
appearing on a cigar box container, indicate to the trade and the 
public a high-grade cigar manufactured in the Cuban style at Tampa. 

Par. 5. Respondents state that they manufacture the cigars, which 
are labeled and branded in the manner herein described, from scrap 
tobacco. Respondents further state that they purchase a portion of 
the scrap tobacco which is used in the manufacture of said cigars 
from factories which use Havana tobacco in the manufacture of cigars 
retailing for 5 and 10 cents. Respondents do not manufacture, sell, 
or distribute any “Havana” cigars, that is, cigars made entirely of 


500 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 WY) TS: 


tobacco grown on the island of Cuba. Respondents do not import 
from Cuba or any other foreign country any of the tobacco used 
in the manufacture of the cigars which they brand and label in the 
manner herein described. Respondents do not have any invoices, bills 
of sale, or other documents showing the purchase or acquisition of 
any Havana tobacco by them. Respondents assume and conclude that 
the scrap tobacco, which they purchase from factories which use 
Havana tobacco, contains Havana tobacco. Such scrap tobacco is not 
bought by the respondents or sold by the sellers as Havana tobacco 
but as scrap tobacco. Respondents state that they use one part of 
this scrap tobacco to five parts of other scrap tobacco in the manu- 
facture of all of their cigars. Respondents brand their cigars with 
various names to retail at various prices, some for 10 cents and others 
for 5 cents, depending upon the particular brand or label used. 

Respondents do not purchase or use in the manufacture of their 
said cigars, any Havana tobacco, as such, or any tobacco which can 
be designated or identified as Havana tobacco within any reasonable 
degree of certainty. 

Respondents manufacture cigars by hand—have no machinery. 
Respondents do not manufacture any of their cigars by or with 
“Cuban workmanship.” 

Par. 6. Based upon the testimony of experts of long experience in 
connection with the manufacture, branding, labeling, and sale of cigars 
and who by reason of long and intimate contacts have been able to 
learn the viewpoint of the trade and consuming public with respect 
to the meaning and significance of cigar brands and labels, the Com- 
mission finds that the labeling on Commission’s Exhibit No. 1, a cigar 
box carrying the brand name “Garcia Delight” and the expressions 
“Cuban workmanship,” “made in Tampa,” “Havana blend,” and 
“10¢ straight,” is a representation by the respondents that the cigars 
in the box are Cuban workmanship, expensive because all Cuban 
workmanship is by hand, that the filler in the cigar is worked out in 
a Cuban method known to the trade, and that the cigar has Havana 
tobacco in the blend. Respondents’ “Garcia Delight” cigars are made 
by respondents at York, Pa., and not at Tampa. The Commission 
finds from the record that the representation “made in Tampa,” as 
used by respondents, is admitted to be untrue. 

The Commission further finds that Commission’s Exhibit No. 3, a 
cigar box carrying the brand name “San Vega,” the picture of a 
Spanish plantation, the words “Vuelta Havana” and the word 
“primeras” meaning “prime” or “our prime lot in the trade,” the word 
“exquisitos” meaning “exquisite” and the words “selectos tobaccos” 
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meaning “selected tobaccos” is a representation by the respondents 
that the cigars were clear Havana. 

The Commission further finds that the labeling on Commission’s 
Exhibit No. 5, a cigar box carrying the brand name “Garcia 
Supreme,” together with the expressions “Havana blend,” “hand 
made,” “exceptional quality,” and “after dinner” is a representation 
by the respondents to the trade and to the public that the cigars were 
still manufactured by the famous Garcia family and that there was 
a certain percentage of Havana tobacco in the cigars. 

The Commission finds further that the labeling on Commission’s 
Exhibit No. 7, a cigar box carrying the brand name “Havana 
Imperial,” without the wording “Havana blend” is a representation 
by the respondents to the trade, and to the consuming public that the 
cigars therein are clear Havana; that the word “Havana” appearing 
on a cigar band or label with the words “Garcia Delight” is a repre- 
sentation by the respondents to the trade and public that such cigar 
is clear Havana; and that inasmuch as the bands or labels used on 
respondents’ “Havana Imperial” and “Garcia Delight—Havana” 
cigars, contain no qualification to the effect that such cigars are 
blended, the purchaser of such cigars, so banded or labeled, has no 
way of knowing from such bands that the cigars are blended. The 
cigar boxes, labels, and brands which are referred to in this paragraph 
are used by the respondents in the sale and distribution of their 
said cigars. 

Par. 7. One Benjamin Carlson, a cigar manufacturer located in 
Wrightsville, Pa., owns and has used the label referred to herein as 
the “Garcia Supreme” label (Commission’s Exhibit No. 10) in manu- 
facturing his cigars, and has furnished respondents with such labels, 
which respondents place on cigars and also on the under side of box 
containers, as shown in Commission’s Exhibit No. 5, with the addition 
of certain words. It is estimated respondents have used 10,000 of 
such labels and still use them on their products, selling to Carlson, 
who is also a cigar broker, and to their trade generally. 

Par. 8. Among the competitors of respondents, referred to pre- 
viously, there are those who truthfully represent the place of origin 
of the tobacco used in their respective cigars, the place of manu- 
tacture thereof, the method of manufacturing, and the quality and 
character of said cigars. 

Par. 9. The use by the respondents of the statements and repre- 
sentations, hereinabove set-out, together with the pictorial represen- 
tations referred to, in connection with the offering for sale and sale 
of their cigars in commerce as herein set-out, has had the capacity 
and tendency to, and does, mislead and ame many dealers and 
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members of the purchasing public into the erroneous and mistaken 
beliefs that said representations are true and into the purchase of 
substantial quantities of respondents’ said cigars in and on account 
of said beliefs induced as above set-out. As a result thereof, trade 
in said commerce has been diverted unfairly to the respondents from 
competitors who do not misrepresent the nature, character, or quality 
of the tobacco used in their cigars and who do not otherwise misrep- 
resent their products. In consequence thereof, injury has been done 
and is now being done by respondents to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia. 
CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice of the public and of respondents’ competitors and 
constitute unfair.methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents thereto, testimony and other evidence in support of the 
allegations of said complaint and in opposition thereto, taken before 
Robert S. Hall, examiner of the Commissioner theretofore duly 
designated by it, and brief in support of the complaint (respond- 
ents not having filed brief and oral argument not having been re- 
quested), and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That respondent Bert Lukacher, individually, and 
respondent Isadore H. Lukacher, individually and trading as Casa 
Blanca Cigar Co. or Belvedere Tobacco Co., or under any other 
name or names, their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of cigars in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the term “Havana,” or the term “Vuelta Havana,” or 
any other terms or picturizations indicative of Cuban origin, or 
descriptive of Cuba, alone or in conjunction with any other terms, 
to describe, designate, or in any way refer to cigars which are not 
made entirely from tobacco grown on the Island of Cuba. 
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2. Representing, through the use of the term “made in Tampa,” 
or any other term or terms of similar import or meaning, or in any 
other manner, that cigars which have not been made in Tampa, Fla., 
are Tampa cigars or have been made in Tampa, Fla. 

3. Using the term “Cuban workmanship” or any other term or 
terms of similar import or meaning to describe, designate, or in 
any way refer to cigars which have not been made by Cubans or 
by the Cuban style of workmanship. 

4. Using the term “Havana blend” or any other term or terms 
of similar import or meaning to describe, designate, or in any way 
refer to cigars which do not contain a substantial amount of tobacco 
grown on the Island of Cuba. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3782. Complaint, May 5, 1939—Decision, Aug. 2, 1939 


Where a corporation and an individual, who was president thereof prior to its 


(a) 


dissolution, and formulated, controlled, and directed its policies and prac- 
tices, engaged in sale and distribution of devices and medicinal preparations 
containing drugs, for treatment of genital and urinary disorders and dis- 
eases, and acting together and in cooperation with each other in doing the 
acts and things below set out; in advertisements which they disseminated 
and caused to be disseminated concerning their said products, through 
the mails, through newspapers and periodicals of general circulation and 
through circulars and other printed or written matter, and which were 
intended and calculated to induce purchase of their said products— 
Represented, through such typical statements as “We believe our products 
will be of great heip, for more than 20,000 customers have found them 
effective * * * safe touse. * * * no dangerous drugs and no harm- 
ful chemicals of any kind. * * * not habit forming * * * wuSed by 
countless doctors,” and “If weak, nervous, de-energized, suffer from Gland, 
Kidney, Stomach or other weakness, send for details * * *,” ete, and 
“MEN—STRENGTHEN VITAL POWERS. Increase energy. * *~*  Con- 
fidential information * * *,” that their preparations and devices were 
safe for use, contained no dangerous drugs, were recommended by doctors, 
constituted a cure or remedy and competent treatment for weak, nervous, 
and deenergized conditions and for gland, kidney, stomach, and other 
weaknesses, and would increase sex power, vitality, and manpower without 
dangerous use of harmful drugs and artificial stimulants; 


Facts being their said preparations and devices generally were not safe for 


(b) 


use or recommended by doctors, and were not a cure or remedy or com- 
petent treatment for aforesaid conditions or gland, kidney, stomach, or 
other disorders, and would not increase sex power or vitality; 

Represented that their “Vibro Appliance” and other devices named, were 
aids in the development of the male sexual anatomy and would restore 
sexual power, and that their “Vitamin E Perles” would prevent impotency 
and degeneration of said cells, and was a potent tonic and stimulant for 
men or women, and that their “Spanish Passion Extract” and “Double 
Strength Spanish Passion Extract” were healthful, and noninjurious, quick- 
acting stimulants for the organs of sex, and served as a tonic, and were 
beneficial in treatment of prostate troubles, cystitis, kidney diseases, in- 
flammation of the urinary canal and bladder, and other related ailments 
and conditions, and that their preparation “African Jungle Tree” was a 
harmless, powerful sexual stimulant which would restore such vigor in 
man}; 
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(c) Represented that their “Stamina Kel-Pep’ would increase the appetite, 
assist digestion and overcome constipation, and build up energy, and the 
blood or tissues, and that their “Nerv-Tonik” was a tonic which would build 
up the body, give new blood, increase the weight, improve appetite, increase 
vigor, ete.; 

(d) Represented that their “Kidney Herb Tea” was a competent treatment for 
genitourinary diseases which would dissolve pus, gravel, kidney stones, and 
relieve bladder irritation, and that their “Z. K. Herb Pearls” would reduce 
high blood pressure; and 

(e) Represented that their “K-9 Herb Tabs” had antiseptic properties, and 
that their “Fiora Laxaid” constituted a cure or remedy for constipation ; 

Facts being their said various devices and preparations would not, aS Case 
might be, accomplish results claimed for them as above set forth, and were 
not a cure or remedy for, or competent treatment of, or beneficial treat- 
ment for various diseases, conditions, and disorders for which recommended, 
their said “Stamina Kel-Pep” contained iodine, use of which would be def- 
initely harmful in event of users who had pulmonary tuberculosis or were 
suffering from goiter, and their “Spanish Passion Extract” and “African 
Jungle Tree” preparations contained yohimbine, use of which in sufficient 
quantities to be effective would be injurious to health, with irritation to 
urinary tract and serious nephritis as possible after effects; and 

Where said corporation and said individual engaged as aforesaid, and in ad- 
vertising their said products— 

(f) Disseminated false advertisements through failing to reveal to purchasers or 
prospective purchasers that use of their said devices and of their said prep- 
arations containing iodine and yohimbine by uninformed persons, under con- 
ditions recommended or such conditions as are customary and usual, might 
in some Gases cause serious injury to health; 

(g) Represented that their various products had been approved by a research 
organization engaged in experimental study and application of scientific 
principles in testing and in analysis, or in preparation of, medicines, drugs, 
or chemicals, through use in various of their circulars, advertisements, and 
other printed matter, of facsimile of a purported seal bearing legend “A 
CERTIFIED FEDERAL PRODUCT Approved by the Federal Research 
Laboratories of New York,” together, usually, with a “WARNING” to the 
reader against products imitating their own, and an invitation, for reader’s 
protection, to “always look for the Federal Seal on every package repre- 
sented to be a Federal Product,” and represented thereby, through use of 
words “Federal” and “Federal Research Laboratories,” that product sold 
by them had been tested and approved by some agency or experimental lab- 
oratory of the United States Government; and 

(h) Represented, through use of statement “Federal Organization, Inc., Suc- 
cessor to Federal Research Laboratories,” in certain of their circulars, ad- 
vertisements, and other printed matter, that they owned, controlled, or oper- 
ated a laboratory equipped for experimental study, testing, analyzing, and 
preparation of medicine or drugs ; 

Facts being their said products had not been tested or approved by any experi- 
mental or testing laboratory, supposed “Federal Research Laboratory of 
New York” was merely trade name used by them, they did not own, control, 
or operate a laboratory equipped for experimental study, tests, analysis, or 
preparation of medicines, drugs, or chemicals, and their products had never 
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been tested or approved by any United States Government agency or 
laboratory ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and with result of inducing, through 
use of such false, deceptive, and misleading statements, etc., directly or indi- 
rectly, purchase by public of their said devices, and medicinal preparations 
containing injurious drugs, and with likelihood so to induce such purchase : 

Held, That such acts and practices, under the cireumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Federal Organiza- 
tion, Inc., a corporation, and Samuel L. Presner, an individual, and 
president of Federal Organization, Inc., hereinafter referred to as 
respondents, have violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Federal Organization, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with its principal place of business located at 
198 Broadway, in the city of New York, State of New York, and re- 
spondent Samuel L. Presner, whose present address is 4434 Post 
Avenue, in the city of Miami, Fla., is an individual and is the president 
of Federal Organization, Inc., and formulates, controls, and directs its 
policies and practices. Said respondents act together and in coopera- 
tion with each other in doing the acts and things hereinafter alleged. 

Par. 2. Respondents during the year last past have been and still 
are engaged in the sale and distribution of devices and medicinal prep- 
arations containing drugs for the treatment of genital and urinary 
disorders and diseases. Among the products offered for sale and sold 
by respondents are certain devices designated “Vibro Appliance,” 
“Brace-O Apphance,” and “Giant Developer,” represented to be aids 
in the development of the male sexual organ and aids in the perform- 
ance of sexual act; a device designated “Prosto Massager,” offered and 
sold as a treatment for the prostate gland; preparations designated 
“Vitamin E Perles,” “Stamina Kel-Pep,” “Spanish Passion Extract,” 
“Double Strength Spanish Passion Extract,” “African Jungle Tree,” 
and “Nerv-Tonik” offered and sold as aphrodisiacs; preparations 
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designated “Kidney Herb Tea” and “K-9 Herb Tabs” offered and sold 
as treatment for kidney and urinary disorders and weakness; “Z. K. 
Herb Pearls” offered and sold as a treatment for reducing high blood 
pressure; and “Flora Laxaids” offered and sold as a laxative. 

In the course and conduct of their business, respondents cause said 
devices and preparations, when sold, to be transported from their place 
of business in the State of New York to the purchasers thereof located 


| in other States of the United States and in the District of Columbia. 


Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in commerce in said devices and preparations 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, 
the respondents have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of false advertise- 
ments. concerning their said products, by United States mails, by 
insertion in newspapers and periodicals having a general circulation 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States; and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said products, and have disseminated and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of false advertisements concerning their said products, by var- 
ious means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of their said products in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. In the false statements and representations disseminated and 
caused to be disseminated as aforesaid the respondents represent that 
their preparations and devices are safe for use, that their prepara- 
tions contain no dangerous drugs and are recommended by doctors; 
that said preparations and devices are a cure or remedy and a com- 
petent treatment for weak, nervous, and deenergized conditions and 
for gland, kidney, stomach, and other weaknesses; that said devices 
and preparations will increase sex power, vitality, and manpower 
without dangerous use of harmful drugs and artificial stimulants. 
Among and typical of such false statements and’ representations con- 
tained in said advertisements are the following: 

We believe our products will be of great help, for more than 20,000 custom- 
ers have found them effective. * * * These products are safe to use. 


They contain no dangerous drugs and no harmful chemicals of any kind. 
They are not habit forming. They are used by countless Doctors. 
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If weak, nervous, de-energized, suffer from Gland, Kidney, Stomach or 
other weakness, send for details regarding our natural methods and herb 
remedies. 

MEN—STRENGTHEN VITAL POWERS. Increase energy. New Method 
brings quickest results WITHOUT drugs, pills or medicine. Confidential in- 
formation to men for 3¢ stamp. 

In the various advertising circulars and other printed matter dis- 
seminated and caused to be disseminated as aforesaid, the respondents 
represent that their devices “Vibro Appliance,” “Brace-O Appliance,” ~ 
“Giant Developer,” and “Prosto Massager” are aids in the develop- 
ment of male sexual organs and will restore sexual power; that their 
preparation “Vitamin E Perles” will prevent sex impotency, degenera- 
tion of the sex cells, sex sterility, and is a potent tonic and nerve 
stimulant for male and female; that their preparation “Stamina Kel- 
Pep” increases the appetite, assists digestion, overcomes constipation 
and builds up energy, endurance, red blood, and pounds of healthy 
flesh and tissue; that their preparations “Spanish Passion Extract” 
and “Double Strength Spanish Passion Extract” are healthful, not 
injurious, quick acting, stimulants for the sexual organs, and which 
serve as a tonic and which are beneficial in the treatment of prostate 
troubles, cystitis, kidney diseases, inflammation of the urinary canal 
and bladder, kidney stones, and gravel in the kidneys; that their 
preparation “Kidney Herb Tea” is a competent treatment for genito- 
urinary diseases and will dissolve pus, gravel and stones in the kid- 
neys and relieve irritation of the bladder; that their preparation 
“African Jungle Tree” is a harmless, powerful sexual stimulant 
which will restore sexual vigor of man; that their preparation “Nerv- 
Tonik” is a food tonic which will build up the body with new blood, 
increase the weight, help the digestive system, improve appetite, 
stimulate the glands, and increase vital energy; that their preparation 
“Z. K. Herb Pearls” will reduce high blood pressure; that their prep- 
aration “Flora Laxaid” is a cure or remedy for constipation; and 
that their preparation “K-—9 Herb Tabs” have antiseptic properties. 

Par. 4. In truth and in fact each and all the representations and 
claims hereinabove set forth, as well as many other claims not specifi- 
cally mentioned herein which purport to be descriptive of the reme- 
cial, curative, or therapeutic properties of respondents’ devices and 
preparations, are false, misleading, and untrue. Respondents’ prepa- 
rations and devices generally are not safe for use, are not recom- 
nended by doctors and are not a cure or remedy or a competent 
treatment for weak, nervous, or deenergized conditions or for gland, 
kidney, or stomach or other disorders and will not increase sex power 
or vitality. 
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The devices “Vibro Appliance,” “Brace-O Appliance,” “Giant De- 
veloper,” and “Prosto Massager” will not aid in the development of 
male organs and will not restore sexual power. The various prepara- 
tions hereinbefore mentioned are not a cure or remedy for, or a com- 
petent treatment of, or beneficial in the treatment of various diseases, 
conditions, and disorders for which said preparations are recom- 
mended by the respondents as above set out and will not accomplish 
the results as represented by the respondents. 

Respondents’ preparation “Stamina Kel-Pep” contains iodine, the 
use of which would be definitely harmful in the event the users thereof 
had pulmonary tuberculosis or were suffering from goiter. 

Respondents’ preparations “Spanish Passion Extract,” “Double 
Strength Spanish Passion Extract,” and “African Jungle Tree” con- 
tain yohimbine, a drug the use of which in sufficient quantities to be 
effective would be injurious to health and cause irritation and injury 
to the urinary tract and serious nephritis may be one of the after 
effects. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth, the respondents are also engaged in the dissemination 
of false advertisements as aforesaid in that the respondents fail to 
reveal to purchasers and prospective purchasers that the use of re- 
spondents’ devices and the use of respondents’ preparations contain- 
ing iodine and yohimbine, by uninformed persons under the conditions 
recommended or under such conditions as are customary and usual 
may in some cases cause serious injury to health. 

Par. 6. For the purpose of misleading and deceiving purchasers 
and prospective purchasers the respondents represent that their vari- 
ous products have been approved by a research organization engaged 
in the experimental study and application of scientific principles in 
testing and analyzing or in the preparation of medicine, drugs, or 
chemicals. This representation is made by means of the facsimile 
of a purported seal in various of its circulars, advertisements, and 
other printed matter upon which appears the legend: 

A CERTIFIED 


FEDERAL 
PRODUCT 


Approved by the Federal Research 
Laboratories of New York 
The facsimile of such seal is usually accompanied by the following or 
some similar statement : 
WARNING 
Imitation products are appearing on the market which are being represented 
as ours. In some instances our advertising literature and name of our prod- 
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ucts have flagrantly been copied in defiance of the law. We call this matter 
to your attention so that you will not be “taken in” by the unscrupulous methods 
which some firms dare use. 

For your protection, always look for the Federal Seal on every package repre- 
sented to be a Federal Product. It is your safeguard to quality and merit and 
satisfaction All Ways. 

The use by the respondents of the word “Federal” and “Federal 
Research Laboratories” is a representation that the products sold by 
the respondents have been tested and approved by some agency or 
experimental laboratory of the United States Government. 

In addition, in certain of its circulars, advertisements, and other 
printed matter, the respondents use the statement: 

Federal Organization, Inc. 
Successors to Federal Research Laboratories. 
By this means the respondents represent that they own, control, or 
operate a laboratory equipped for experimental study, testing, analyz- 
ing, and preparation of medicine or drugs. 

In truth and in fact the products sold and distributed by the re- 
spondents, have not been tested or approved by any experimental or 
testing laboratory, but instead “Federal Research Laboratories” of 
New York is merely a trade name used by the respondents. Further- 
more, the respondents do not own, control, or operate a laboratory 
equipped for experimental study, testing, analyzing, or preparation of 
medicine, drugs, or chemicals. 

Respondents’ products have never been tested or approved_by any 
United States Government agency or laboratory. 

Par. 7. The use by respondents of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements, dissemi- 
nated as aforesaid, with respect to said medicinal preparations and 
devices, has had and now has the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations and advertisements are true, and induces or is likely to 
induce, directly or indirectly, the purchase by the public of respond- 
ents’ devices and medicinal preparations containing injurious drugs. 

Par. 8. The aforesaid acts and practices of the respondents, as herein . 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpincs as To THE Facrs, aNp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 5, 1939, issued and served 


i 
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its complaint in this proceeding upon respondents, Federal Organiza- 
tion, Inc., a corporation, and Samuel L. Presner, an individual, and 
president of Federal Organization, Inc., charging them with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On June 16, 1939, the respondent, 
Samuel L. Presner, filed his answer, in which answer be admitted all 
the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Federal Organization, Inc., was a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its principal place of business located 
at 198 Broadway, in the city of New York, State of New York. On 
November 17, 1938, the said corporation was dissolved. Respondent 
Samuel L. Presner, whose present address is 4484 Post Avenue, in the 
city of Miami, State of Florida, is an individual and was the presi- 
dent of Federal Organization, Inc., and formulated, controlled and 
directed its policies and practices. Said respondents acted together 
and in cooperation with each other in doing the acts and things 
hereinafter found. 

Par. 2. Respondents during the year last past were engaged in the 
sale and distribution of devices and medicinal preparations contain- 
ing drugs for the treatment of genital and urinary disorders and 
diseases. Among the products offered for sale and sold by respond- 
ents are certain devices designated “Vibro Appliance,” “Brace-O Ap- 
pliance,” and “Giant Developer,” represented to be aids in the 
development of the male sexual organ and aids in the performance of 
the sexual act; a device designated “Prosto Massager,” offered and 
sold as a treatment for the prostate gland; preparations designated 
“Vitamin E Perles,” “Stamina Kel-Pep,” “Spanish Passion Extract,” 
“Double Strength Spanish Passion Extract,” “African Jungle Tree,” 
and “Nerv-Tonik” offered and sold as aphrodisiacs; preparations 
designated “Kidney Herb Tea” and “K-9 Herb Tabs” offered and 
sold as treatment for kidney and urinary disorders and weakness; 
“J, K. Herb Pearls” offered and sold as a treatment for reducing 
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high blood pressure; and “Flora Laxaid” offered and sold as a 
laxative. 

In the course and conduct of their business, respondents caused 
said device and preparations when sold to be transported from their 
place of business in the State of New York to the purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents, at all times mentioned herein, maintained 
a course of trade in commerce in said devices and preparations among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents disseminated and caused the dissemination of false 
advertisements concerning their said products by United States mails, 
by insertion in newspapers and periodicals having a general circula- 
tion, and also in circulars and other printed or written matter, all of 
which were distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of their said products, and disseminated 
and caused the dissemination of, false advertisements concerning 
their said products by various means for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of said products in commerce, as commerce is defined-in the Federal 
Trade Commission Act. In the false statements and advertisements 
disseminated and caused to be disseminated, as aforesaid, the respond- 
ents represented that their preparations and devices are safe for use; 
that their preparations contain no dangerous drugs and are recom- 
mended by doctors; that said preparations and devices are a cure or 
remedy and a competent treatment for weak, nervous, and deenergized 
conditions and for gland, kidney, stomach, and other weaknesses; 
that said devices and preparations will increase sex power, vitality, 
and manpower without dangerous use of harmful drugs and artificial 
stimulants. Among and typical of such false statements and repre- 
sentations contained in said advertisements are the following: 

We believe our products will be of great help, for more than 20,000 customers 
have found them effective * * .* These products are safe to use. They con- 
tain no dangerous drugs and no harmful chemicals of any kind. They are not 
habit forming. ‘They are used by countless Doctors. 

Tf weak, nervous, de-energized, suffer from Gland, Kidney, Stomach or other 
weakness, send for details regarding our natural methods and herb remedies, 

MEN—STRENGTHEN VITAL POWERS. Increase energy. New method 
brings quickest results WITHOUT drugs, pills or medicines. Confidential 
information to men for 3¢ stamp. 
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In the various advertising circulars and other printed matter, dis- 
seminated and caused to be disseminated as aforesaid, the respond- 
ents represented that their devices “Vibro Appliance,” “Brace-O Ap- 
phance,” “Giant Developer,” and “Prosto Massager” are aids in the 
development of the male sexual organ and will restore sexual power ; 
that their preparation “Vitamin E Perles” will prevent sex impotency, 
degeneration of the sex cells, sex sterility, and is a potent tonic and 
nerve stimulant for male and female; that their preparation “Stamina 
Kel-Pep” increases the appetite, assists digestion, overcomes constipa-. 
tion, and builds up energy endurance, red blood, and pounds of 
healthy flesh and tissue; that their preparations “Spanish Passion 
Extract” and “Double Strength Spanish Passion Extract” are health- 
ful, not injurious, quick acting, stimulants for the sexual organs, and 
which serve as a tonic and which are beneficial in the treatment of 
prostate troubles, cystitis, kidney diseases, inflammation of the uri- 
nary canal and bladder, kidney stones, and gravel in the kidneys; that 
their preparation “Kidney Herb Tea” is a competent treatment for 
genitourinary diseases and will dissolve pus, gravel and stones in the 
kidneys and relieve irritation of the bladder; that their preparation 
“African Jungle Tree” is a harmless, powerful sexual stimulant which 
will restore sexual vigor of man; that their preparation “Nerv- 
Tonik” is a food tonic which will build up the body with new blood, 
increase the weight, help the digestive system, improve appetite, 
stimulate the glands and increase vital energy; that their preparation 
“ZK. Herb Pearls” will reduce high blood pressure; that their prepa- 
ration “Flora Laxaid” is a cure or remedy for constipation; and that 
their preparation “K-9 Herb Tabs” has antiseptic properties. 

Par. 4. In truth and in fact each and all of the respresentations and 
claims hereinabove set forth, as well as many other claims not specifi- 
cally mentioned herein which purport to be descriptive of the reme- 
dial, curative, or therapeutic properties of respondents’ devices and 
preparations, are false, misleading, and untrue. Respondents’ prepa- 
rations and devices generally are not safe for use, are not recommended 
by doctors and are not a cure or remedy or a competent treatment for 
weak, nervous, or deenergized conditions or for gland, kidney, stom- 
ach, or other disorders, and will not increase sex power or vitality. 

The devices “Vibro Appliance,” “Brace-O Appliance,” “Giant De- 
veloper,” and “Prosto Massager” will not aid in the development of 
male sexual organs and will not restore sexual power. The various 
preparations hereinbefore mentioned are not a cure or remedy for, or 
a competent treatment of, or beneficial in the treatment of various 
diseases, conditions and disorders for which said preparations are 
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recommended by the respondents as above set out and will not ac- 
complish the results as represented by the respondents. abs: 

Respondents’ preparation “Stamina Kel-Pep” contains iodine, the 
use of which would be definitely harmful in the event the users thereof 
had pulmonary tuberculosis or were suffering from goiter. 

Respondents’ preparations “Spanish Passion Extract,” “Double 
Strength Spanish Passion Extract,” and “African Jungle Tree” con- 
tain yohimbine, a drug the use of which in sufficient quantities to be 
effective would be injurious to health and cause irritation and injury 
to the urinary tract and serious nephritis may be one of the after 
effects. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth, respondents were also engaged in the dissemination 
of false advertisements, as aforesaid, in that the respondents failed 
to reveal to purchasers, and prospective purchasers that the use of 
respondents’ devices and the use of respondents’ preparations contain- 
ing iodine and yohimbine, by uninformed persons under the condi- 
tions recommended or under such conditions as are customary and 
usual, may in some cases cause serious injury to health. 

Par. 6. For the purpose of misleading and deceiving purchasers and 
prospective purchasers, the respondents represented that their various 
products have been approved by a research organization, engaged in 
the experimental study and application of scientific principles in. test- 
ing and analyzing, or in the preparation of, medicines, drugs, or chem- 
icals. This representation was made by means of the facsimile of a 
purported seal in various of their circulars, advertisements, and other 
printed matter upon which appears the legend: 

A CERTIFIED 
FEDERAL 
PRODUCT 


Approved by the Federal Research 
Laboratories of New York 


The facsimile of such seal is usually accompanied by the following 
or some similar statement: 
WARNING 


Imitation products are appearing on the market which are being represented 
as ours. In some instances our advertising literature and name of our products 
have flagrantly been copied in defiance of the law. We call this matter to your 
attention so that you will not be “taken in” by the unscrupulous methods which 
some firms dare use. For your protection always look for the Federal Seal on 
every package represented to be a Federal Product. It is your safeguard to 
quality and merit and satisfaction All Ways. 
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The use by the respondents of the word “Federal” and “Federal 
Research Laboratories” is a representation that the products sold by 
the respondents have been tested and approved by some agency or 
experimental laboratory of the United States Government. 

In addition, in certain of its circulars, advertisements, and other 
printed matter, respondents used the statement “Federal Organiza- 
tion, Inc., Successors to Federal Research Laboratories.” By this 
means, the respondents represented that they own, control, or operate 
a laboratory equipped for experimental study, testing, analyzing, 
and preparation of medicine or drugs. 

The products sold and distributed by the respondents have not 
been tested or approved by any experimental or testing laboratory, 
but instead “Federal Research Laboratory” of New York was merely 
a trade name used by the respondents. Furthermore, the respondents 
have not owned, controlled, or operated a laboratory equipped for 
experimental study, testing, analysis, or preparation of medicine, 
drugs, or chemicals. 

Respondents’ products have never been tested or approved by any 
United States Government agency or laboratory. 

Par. 7. The use by respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said medicinal preparations 
and devices, had the capacity and tendency to, and has misled and 
deceived a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and induced or has been likely 
to induce, directly or indirectly, the purchase by the public of re- 
spondents’ devices and medicinal preparations containing injurious 
drugs. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent Samuel L. Presner, in which answer respondent admits all 
the material allegations of the complaint to be true, and states that 
he waives hearing on the charges set forth in said complaint and 
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that, without further evidence or other intervening procedure, the 
case might proceed to final hearing upon the record; it appearing 
that the respondent Federal Organization, Inc., is no jana in exist- 
ence, and the Commission having made its findings as to the facts 
and eohelision that said respondent Samuel L. Presner has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Samuel L.’ Presner, an indi- 
vidual, his representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisements 
by means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of devices now designated by the names of 
“Vibro Appliance,” “Brace-O Appliance,” “Giant Developer,” “Prosto 
Massager,” or any other similar devices, whether sold under the 
same names or any other name or names, or medicinal preparations 
containing drugs now designated “Stamina Kel-Pep,” “Spanish Pas- 
sion Extract,” “Double Strength Spanish Passion Extract,” “African 
Jungle Tree,” “Nerv-Tonik,” “Kidney Herb Tea,” “K-9 Herb Tabs,” 
“Z. K. Herb Pearls,” “Flora Laxaid,” or any other medicinal prepa- 
rations composed of substantially similar ingredients or possessing 
substantially similar properties, whether sold under the same names 
or under any other name or names; or disseminating or causing to 
be disseminated any advertisement by any means for the purpose of 
inducing, or which is likely to induce, directly or indirectly, the pur- 
chase in commerce, as commerce is defined in the Federal Trade 
Commission Act, of said devices or medicinal preparations, which 
advertisements (1) represent, directly or through implication, (a) 
that his said devices “Vibro Appliance,” “Brace-O Appliance,” “Giant 
Developer” or “Prosto Massager” will aid in the development of the 
male sexual organ, restore sexual power or cure or relieve disorders 
of the prostate gland; (0). that his said preparation “Stamina Kel- 
Pep” will increase the appetite, assist digestion, overcome constipa- 
tion or build up energy, endurance, the BlUed or isis! (c) that said 
preparations “Spanish Passion Extract” or “Double Strength Span- 
ish Passion Extract” are healthful stimulants or tonics for the sexual 
organs, or constitute effective remedies or beneficial treatments for 
prostate disorders, cystitis, kidney disorders, inflammation of the 
urinary organs, kidney. stones or gravel; (d) that said preparation 
“African th gale Tree” is a harmless sexual stimulant or will restore 
sexual vigor; (e) that said preparation “Nerv-Tonik” is a tonic, or 
will build up the body, give new blood, increase the weight, aid ihe 
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digestive system, improve the appetite, stimulate the glands or in- 
crease vigor; (/) that said preparation “Kidney Herb Tea” is a 
competent treatment for genitourinary diseases, or will dissolve pus, 
gravel or stones in the kidneys or relieve bladder irritation; (g) that 
said preparation “Z. K. Herb Pearls” will reduce high blood pressure; 
(A) that said preparation “K-9 Herb Tabs” has antiseptic properties; 
(2) that said preparation “Flora Laxaid” is a cure or remedy for 
constipation; (2) or which advertisements concerning the prepara- 
tions designated “Stamina Kel-Pep,” “Spanish Passion Extract,” 
“Double Strength Spanish Passion Extract,” “African Jungle Tree,” 
fail to reveal that these preparations are not’ wholly safe to be used 
by the lay public in self medication. 

It is further ordered, 'That respondent do cease and desist from 
representing, through the use of the word “Federal” on seals or 
otherwise, that his products have been tested, inspected or approved 
by an agency or bureau of the United States Government; or repre- 
senting through the use of the phrases “Laboratories” or “Research 
Laboratories” as part of his trade: name, or in any other manner, 
that he maintains a laboratory for making scientific tests on products 
sold by him. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 

It is further ordered, That this proceeding be, and the same hereby 
is, closed as to the respondent, Federal Organization, Inc., without 
prejudice to the right of the Commission to reopen the same and 
resume prosecution thereof in accordance with the Commission’s 
regular procedure should future facts so warrant. 
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In THE MArTrer OF 


J ULIUS M. FIRK, TRADING AS STRAUSS TAILORING COM- 
PANY, FEDERAL TAILORING COMPANY, BELL TAILOR- 
ING COMPANY AND ARLIN TAILORING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3788. Complaint, May 11, 1939—Decision, Aug. 2, 1939 


Where an individual engaged, under various trade names, in manufacture, sale, 
and distribution of suits and other clothing for men, and in selling his said 
products to purchasing public in various States directly and through mer- 
chant tailors who displayed samples of his cloth, took measurements of indi- 
vidual customers, and sent same to his place of business for making up into 
suits and other articles of clothing for men; in furtherance of practice of 
falsely representing constituent fiber or material of which his said clothing 
was made, and to induce purchase of his clothing, and in endeavor to aid 
such merchant tailors to procure customers’ orders therefor— 

(a) Caused false statements and representations purporting to be descriptive of 
his said clothing and its constituent fibers or materials to be inserted on 
swatch cards, markers, price lists, and circulars distributed among pur- 
chasers and prospective purchasers, and thus represented, among other 
things, through placing on swatch cards and in various advertising circulars: 
statements “Guaranteed All Wool,” ““Woolens of Quality,” and “Super Quality 
Worsteds,” that the fabrics so described were composed entirely of “Wool,” 
definite and specific meaning of which word, unqualified, to purchasing or 
consuming public, is virgin or unused, as distinguished from reclaimed, wool; 

Facts being they were not all wool, for purchase of which, by reason of estab- 
lished reputation for superior resistance to cold and wearing qualities, there 
is decided preference in suits and other clothing for men over fabrics ecom- 
posed in part of cotton, rayon or other fiber, but were composed only in part 
of wool, and in part of rayon or other materials; and 

(6) Represented that lining used in manufacture of his said clothing was com- 
posed predominantly of silk, product of cocoon of silkworm, and thus repre- 
sented, through practice, among others, of placing on swatch cards or in 
various advertising circulars and other printed matter statements such as 
“Silk Celanese Sleeve and Body Lining,” “Silk Celatate Sleeve and Body 
Lining,” and “Silk Rayon Sleeve and Body Lining,” that fabrics or linings 
thus described were composed predominantly of silk as aforesaid ; 

Facts being they were not composed of silk, as long understood by purchasing 
and consuming public from unqualified use of word as meaning unweighted 
silk, and were not suit linings composed of silk, held in great public esteem 
and confidence for its wearing qualities and decidedly preferred by pur- 
chasers and prospective purchasers over those linings composed of cotton, 
rayon, or other fibers, but were composed entirely of rayon, of presence of 
which, with appearance and feel of silk so as to be practically indistinguish- 
able therefrom by purchasing public, said public was not advised through 
trade or coined names designating method of manufacture, used alone or in 
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conjunction with word “silk, and which were not sufficiently known to or 
understood by it to be readily identified as designating rayon; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that such representations were true, and 
that he truthfully represented constituent fiber or material of his clothing, 
and to cause them to purchase same as result of erroneous belief thus 
engendered : 

Heid, That such acts and practices were all to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Mr. J.D. Kash for the Commission. 
Mr. Julius J. Schwartz, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Julius M. Firk, 
an individual, trading as Strauss Tailoring Co., Federal Tailoring 
Co., Bell Tailoring Co., and Arlin Tailoring Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Julius M. Firk is an individual, trading and doing 
business under the name of Strauss Tailoring Co., Federal Tailoring 
Co., Bell Tailoring Co., and Arlin Tailoring Co., with his principal 
place of business located at 224 South Wells Street, Chicago, Ill. 

Par. 2. In the course and conduct of his aforesaid businesses, 
respondent, Julius M. Firk, is, and for several years last past has 
been, engaged in the manufacture, sale, and distribution of suits 
and other clothing for men. Sales of such products are made di- 
rectly and through tailor merchants to the purchasing public located 
in various States of the United States and in the District of Colum- 
bia. Said merchant tailors display samples of respondent’s cloth, 
take measurements of the individual customer, and send same to 
respondent’s place of business in Chicago, Ill., where said orders 
are made up into suits and other articles of clothing for men. 

Respondent causes said products, when sold, to be transported from 

his said place of business in Chicago, Ill., to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. 

Par. 3. Respondent maintains and at all times mentioned herein 
has maintained, a course of trade in said products in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 
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Par. 4. In the course and conduct of his said business the respond- 
ent has engaged in the practice of falsely representing the constitu- 
ent fiber or material of which the clothing sold and distributed by 
him is made by means of false representations on swatch cards, 
markers, price lists, and in various advertising matter and by failure 
to disclose the rayon content of certain of his clothing. In further- 
ance of this practice and for the purpose of inducing the purchase 
of his clothing and endeavoring to aid merchant tailors to procure 
customers’ orders therefor, respondent has caused false statements 
and representations purporting to be descriptive of such clothing 
and its constituent fibers or materials to be inserted on swatch cards, 
markers, price lists, and circulars distributed among purchasers and 
prospective purchasers of said clothing. 

Par. 5. Among and typical of the acts and practices above described 
the respondent represents certain of his fabrics as being composed en- 
tirely of wool when in fact said fabrics are composed in part of wool 
and in part of other materials. As an example of this practice the 
respondent places on swatch cards and in various advertising circulars 
the following descriptive statements : 

Guaranteed all wool. 
Woolens of quality. 
Super quality worsteds. 

By sie means the respondent represents that the fabrics so described 
are composed entirely of wool when in truth and in fact the fabrics so 
described are composed only in part of wool and in part of cotton, 
rayon, or other materials. 

Par. 6. Another and typical act and practice engaged in by the re- 
spondent in falsely representing his products and fabrics is the repre- 
sentation that the lining material used by the respondent in the manu- 
facture of his clothing is composed predominantly of silk, the product 
of the cocoon of the silkworm. As an example of this practice respond- 
ent places on swatch cards and in various advertising circulars and 
other printed matter the following statements as descriptive of his 
lining material : 

Silk celanese sleeve and body lining. 
Silk celatate sleeve and body lining. 
Silk rayon sleeve and body lining. 

By this means the respondent represents that the fabrics or linings 
so described are composed predominantly of silk, the product of the 
cocoon of the silkworm, when in truth and in fact eee fabrics or lining 
material are composed Saree of rayon. 

Par. 7. Over a period of many years fabrics made of all-wool or 
woolen materials have established a reputation of possessing superior 
cold-resistant and wearing qualities over fabrics made from cotton or 
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other fibers. Purchasers and prospective purchasers of suits and other 
clothing for men on account of such reputation have a decided prefer- 
ence for such all-wool or woolen fabrics over fabrics composed in part 
of cotton, rayon, or other fibers. The unqualified word “wool” has in 
the minds of the purchasing and consuming public the definite and 
specific meaning of virgin or unused wool as distinguished from 
reclaimed wool. 

The word “silk” for many years last past has had and still has in the 
minds of the purchasing and consuming public generally a definite 
and specific meaning as being the product of the cocoon of the silk- 
worm. The unqualified word “silk” has in the minds of the purchas- 
ing and consuming public the definite and specific meaning of 
unweighted silk or sill which has not been subjected to the process of 
a metallic bath. Suit lining composed of silk has held and still holds 
great public esteem and confidence for its wearing qualities and pur- 
chasers and prospective purchasers on account of such reputation 
have a decided preference for silk linings over linings composed of 
cotton, rayon, or other fibers. 

The word “rayon” is the name of a chemical fiber or fabric which 
resembles silk in that it has the appearance and feel of silk and is by 
the purchasing public practically indistinguishable from silk. By 
reason of these qualities rayon when not designated as such is readily 
believed and accepted by the purchasing public as being silk, the prod- 
uct of the cocoon of the silkworm. When trade or coined names or 
names designating the method of manufacture are used alone or in con- 
junction with the word “silk” as descriptive of a rayon fabric or 
material, such words are not sufficiently known to or understood by the 
public to be readily identified as designating rayon. 

Par. 8. The use by respondent of the representations set forth herein 
has had and now has the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous belief 
that such representations are true and that the respondent has truth- 
fully represented the constituent fiber or material of his clothing and 
to cause them to purchase respondent’s clothing as a result of the erro- 
neous belief engendered as above set forth. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

pail 


Report, Frxpines as to THE Facts, AND Orber 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 11th day of May 1939, issued, 
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and on the 15th day of May 1939, served its complaint in this pro- 
ceeding upon Julius M. Firk, an individual trading as Strauss Tail- 
oring Co., Federal Tailoring Co., Bell Tailoring Co., and Arlin 
Tailoring Co., charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer, the Commission by order entered herein granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on said complaint and substitute answer, and the Commission having 
duly considered the matter and being now fully advised in the ~ 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Julius M. Firk is an individual trading and doing 
business under the names of Strauss Tailoring Co., Federal Tailoring 
Co., Bell Tailoring Co., and Arlin Tailoring Co., with his principal 
place of business located at 224 South Wells Street, Chicago, Hl. 

Par. 2. In the course and conduct of his aforesaid business respond- 
ent, Julius M. Firk, is, and for several years last past has been engaged 
in the manufacture, sale, and distribution of suits and other clothing 
for men. Sales of such products are made directly and through tailor 
merchants to the purchasing public located in various States of the 
United States and in the District of Columbia. Said merchant tailors 
display samples of respondent’s cloth, take measurements of individual 
customers, and send same to respondent’s place of business in Chicago, 
Ill., where said orders are made up into suits and other articles of 
clothing for men. Respondent causes said products when sold to be 
transported from his said place of business in Chicago, IIl., to pur- 
chasers thereof located in other States of the United States and in the 
District of Columbia. 

Par. 3. Respondent maintains and at all times mentioned herein has 
-maintained a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 
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Par. 4. In the course and conduct of his said business the respondent 
has engaged in the the practice of falsely representing the constituent 
fiber or material of which the clothing sold and distributed by him 
is made by means of false representations on swatch cards, markers, 
price lists, and in various advertising matter and by failure to dis- 
close the rayon content of certain of his clothing. In furtherance of 
this practice and for the purpose of inducing the purchase of his 
clothing and endeavoring to aid merchant tailors to procure cus- 
tomers’ orders therefor, respondent has caused false statements and 
representations purporting to be descriptive of such clothing and its 
constituent fibers or materials to be inserted on swatch cards, markers, 
price lists, and circulars distributed among purchasers and prospective 
purchasers of said clothing. 

Par. 5. Among and typical of such acts and practices as above 
described the respondent represents certain of his fabrics as being 
composed entirely of wool, when in truth and in fact said fabrics are 
composed in part of wool and in part of other materials. As an 
example of this practice, the respondent places on swatch cards and 
in various advertising circulars the following descriptive statements: 

Guaranteed All Wool 
Woolens of Quality 
Super Quality Worsteds 

By this means the respondent represents that the fabrics so described 
are composed entirely of wool, when in truth and in fact the fabrics 
so described are composed only in part of wool and in part of rayon 
or other materials. 

Par. 6. Another and typical act and practice engaged in by the 
respondent in falsely representing his products or fabrics is the repre- 
sentation that the lining material used by the respondent in the 
manufacture of his clothing is composed predominantly of silk, the 
product of the cocoon of the silkworm. Asan example of this practice 
the respondent places on swatch cards or in various advertising cir- 
culars and other printed matter the following statements as descriptive 
of his lining material: “Silk Celanese Sleeve and Body Lining,” “Silk 
Celatate Sleeve and Body Lining,” and “Silk Rayon Sleeve and Body 
Lining.” By this means the respondent represents that the fabrics 
or linings so described are composed predominantly of silk, the product 
of the cocoon of the silkworm, when in truth and in fact said fabrics 
or lining materials are composed entirely of rayon. 

Par. 7. Over a period of, many years fabrics made of all wool or 
woolen materials have established a reputation for possessing superior 
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cold resistant and wearing qualities over fabrics made from cotton 
or other fibers. Purchasers and prospective purchasers of suits and 
other clothing for men on account of such reputation have a decided 
preference for such all wool or woolen fabrics over fabrics com- 
posed in part of cotton, rayon or other fiber. The unqualified use 
of the word “wool” has in the minds of the purchasing or consum- 
ing public the definite and specific meaning of virgin or unused 
wool as distinguished from reclaimed wool. 

The word “silk” for many years last past has had and still has in 
the minds of the purchasing and consuming public generally a 
definite and specific meaning as being the product of the cocoon of 
the silkworm. The unqualified word “silk” has in the minds of 
the purchasing and consuming public the definite and specific mean- 
ing of unweighted silk or silk which has not been subjected to the 
process of a metallic bath. Suit lining composed of silk has held 
and still holds great public esteem and confidence for its wearing 
qualities and purchasers and prospective purchasers on account of 
such reputation have decided preference for silk linings over linings 
composed of cotton, rayon, or other fibers. 

The word “rayon” is the name of the chemical fiber or fabric 
which resembles silk in that it -has the appearance and feel of silk 
and is by the purchasing public practically indistinguishable from 
sik. By reason of these qualities rayon when not~designated as 
such is readily believed and accepted by the purchasing public as 
being silk, the product of the cocoon of the sukworm. When trade 
or coined name or names designating the method of manufacture are 
used alone or in conjunction with the word “silk” as descriptive of 
a rayon fabric or material, such words are not sufficiently known to 
or understood by the public to be readily identified as designating 
rayon. 

Par. 8. The use by respondent of the representations set forth 
herein has had and now has the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true and that the re- 
spondent has truthfully represented the constituent fiber or material 
of his clothing and to cause them to purchase respondent’s clothing 
as the result of the erroneous belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Julius M. Firk, 
trading as Strauss Tailoring Co., Federal Tailoring Co., Bell Tailor- 
ing Co., and Arlin Tailoring Co., are all to the prejudice of the 


STRAUSS TAILORING CO., ETO. 525. 


518 Order 


pubhe and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. . 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
gion upon a complaint of the Commission and the answer of respond- 
ent in which answer respondent admits all the material allegations 
of fact set forth in said complaint and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, Julius M. Firk, an individual, 
trading as Strauss Tailoring Co., Federal Tailoring Co., Bell Tailor- 
ing Co., and Arlin Tailoring Co., or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of men’s clothing in commerce, as “com- 
merce” is defined by the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing that respondent’s products are composed of fibers 
or materials other than those of which they are actually composed ; 
or representing, in any manner, that the fabrics or products manu- 
factured or sold by respondent contain wool in greater quantity, per- 
centage, or degree than is actually the case. 

2. Using the words “wool,” “woolens,” or “worsted,” or any other 
word or words of similar import or meaning, to designate or describe 
any fabric or other products which are not composed wholly of wool, 
provided that in the case of a fabric or product composed in part of 
wool and in part of a material or materials other than wool, such 
words may be used as descriptive of the wool content, if there 1s 
used in immediate connection therewith, in letters of equal size and 
conspicuousness, a word or words accurately describing and designat- 
ing each constituent fabric or material thereof in the order of its 
predominance by weight, beginning with the largest single constituent. 

3. Using the unqualified word “silk” or any other word or words 
of similar import or meaning to designate or describe any fabric 
or other product which is not composed wholly of unweighted silk, 
the product. of the cocoon of the silkworm. 

4, Advertising, offering for sale, or selling, fabrics or any other 
products composed in whole or in-part of rayon without clearly dis- 
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closing the fact that such fabrics or products are composed of rayon, 
and when such fabrics or products are Composed in part of rayon and 
in part of other fibers or materials, such fibers or materials, including 
the rayon, shall be named in the order of their predominance by 
weight, beginning with the largest single constituent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrer oF 
WEISS BEDDING COMPANY, INC., AND DAN WEISS, JR. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3809. Complaint, June 6, 1939—Decision, Aug. 2, 1939 


Where a corporation and an individual, who was president thereof and formu- 
lated, controlled, and directed its sales policies and practices, engaged in 
manufacture, sale, and distribution of mattresses, and acting in cooperation 
with each other in doing below described acts and things— 

Falsely represented constituent fiber and material of their said mattresses, 
through means of false and misleading statements and representations 
placed by them on labels attached thereto, and thus, through various other 
advertising matter and through such statements and representations, among 
others disseminated, as “This mattress contains 100% cotton felt,” “All new 
and sanitary,’ and “Complies with all State laws,” represented to pro- 
spective purchasers that certain of their mattresses were 100 percent cotton 
felt, and that material therein was all new and sanitary, and that they 
complied with all State laws; 

Facts being they did not contain 100 percent “cotton felt,’ or product, as under- 
stood from said words in mattress trade by wholesalers and retailers selling 
and distributing such products and by members of purchasing public, made 
of cotton fibers which had been garnetted together into a mat or web, 
material contained therein was not all new and sanitary, and said products 
did not comply with all State laws; 

With effect of misleading and deceiving substantial number of purchasing public 
into erroneous and mistaken belief that such false and misleading statements 
and representations were true, and of causing members of said public to buy 
their said products because of such erroneous and mistaken belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. L. E. Creel, Jr. for the Commission. 
Mr. Grover G. Sales, of Louisville, Ky., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Weiss Bedding Co., 
Inc., a corporation, and Dan Weiss, Jr., an individual, hereinafter 
referred to as respondents, have violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues 1ts 
complaint stating its charges in that respect as follows: 
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Paracrarnu 1. Respondent Weiss Bedding Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Kentucky, with its principal place of business located at 
365 Baxter Avenue, in the city of Louisville, State of Kentucky. Re- 
spondent Dan Weiss, Jr., whose address is also 365 Baxter Avenue, 
Louisville, Ky., is an individual and is president of Weiss Bedding 
Co., Inc., and formulates, controls, and directs its sales policies and 
practices. Said respondents act together in cooperation with each 
other in doing the acts and things hereinafter alleged. 

Respondents are now, and have been for more than 1 year last 
past, engaged in the business of the manufacture, sale, and distribu- 
tion of mattresses. Respondents sell and distribute said merchandise 
to wholesalers, retailers, and other purchasers thereof. In the course 
and conduct of their business as aforesaid the respondents cause 
said merchandise, when sold, to be transported from their aforesaid 
place of business in the State of Kentucky to the purchasers thereof 
at their respective points of location in various States of the United 
States other than Kentucky, and in the District of Columbia. The 
respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said merchandise in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. In the course and conduct of their said business, the re- 
spondents have been, and are now, engaged in the practice of falsely 
representing the constituent fiber and material of their said mat- 
tresses by means of false and misleading statements and representa- 
tions placed by respondents on labels attached to said products and 
also used by respondents in various other advertising matter, all 
of which are distributed in commerce among and between the various 
States of the United States and in the District of Columbia. Among 
and typical of the statements and representations disseminated as 
aforesaid are the following: 

This mattress contains 100% cotton felt. 
All new and sanitary. 
Complies with all State laws. 

Through the use of such statements and representations, together 
with other statements of similar import and meaning not herein 
set out, respondents represent to prospective’ purchasers situated in 
various States of the United States and in the District of Columbia, 
that certain of their mattresses are 100 percent cotton felt, that the 
material in said mattresses is all new and sanitary, and that said 
mattresses comply with all State laws. 
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Par. 3. The aforesaid statements and representations by the re- 
spondents used and disseminated as aforesaid are grossly exagger- 
ated, false, and misleading. 

The term “cotton felt,’ when used in connection with mattresses, 
has been for many years and is now considered in the mattress 
trade by wholesalers and retailers selling and distributing mattresses 
and by members of the purchasing public to mean a product made 
of cotton fibers which have been garnetted together into a mat or 
web. 

In truth and in fact the aforesaid mattresses do not contain 100 
percent cotton felt and the material contained in said mattresses 
is not all new and sanitary. Said mattresses do not comply with 
all State laws. 

Par. 4. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has had and now has the 
capacity and tendency to, and does, mislead and deceive a substantial 
number of the purchasing public into the erroneous and mistaken 
belief that such false and misleading statements and representations 
are true, and causes said members of the purchasing public to pur- 
chase respondents’ products because of said erroneous and mistaken 
belief. 

Par. 5. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprngs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on June 6, 1939, issued and thereafter 
served its complaint in this proceeding upon respondents Weiss Bed- 
ding Co., Inc., a corporation and Dan Weiss, Jr., an individual and 
president of Weiss Bedding Co., Inc., charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. On June 24, 1939, the respondents filed their 
answer in which answer they admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint and the answer thereto and the Commission having duly con- 
sidered the matter and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 
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Paracrary 1. Respondent Weiss Bedding Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Kentucky, with its principal place of business located at 365 
Baxter Avenue, in the city of Louisville, State of Kentucky. Re- 
spondent Dan Weiss, Jr., whose address is also 365 Baxter Avenue, 
Louisville, Ky., is an individual and is president of Weiss Bedding Co., 
Inc., and formulates, controls and directs its sales policies and prac- 
tices. Said respondents act together in cooperation with each other 
in doing the acts and things hereinafter described. 

Respondents have been for more than 1 year last past engaged in 
the business of the manufacture, sale, and distribution of mattresses. 
Respondents sell and distribute said merchandise to wholesalers, re-- 
tailers, and other purchasers thereof. In the course and conduct of 
their business as aforesaid the respondents cause said merchandise, 
when sold, to be transported from their aforesaid place of business in 
the State of Kentucky to the purchasers thereof at their respective 
points of location in various States of the United States other than 
Kentucky, and in the District of Columbia. The respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said merchandise in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, the re- 
spondents, subsequent to March 21, 1938, and prior to August 1938, 
engaged in the practice of falsely representing the constituent fiber 
and material of their said mattresses by means of false and mislead- 
ing statements and representations placed by respondents on labels 
attached to said products and also used by respondents in various 
other advertising matter, all of which were distributed in commerce 
among and between the various States of the United States and in 
the District of Columbia. Among and typical of the statements and 
representations disseminated as aforesaid are the following: 

This mattress contains 100% cotton felt. 


All new and sanitary. 
Complies with all State laws. 


Through the use of such statements and representations together 
with other statements of similar import and meaning not herein set 
out, respondents represented to prospective purchasers situated in 
various States of the United States and in the District of Columbia, 
that certain of their mattresses were 100 percent cotton felt, that the 
material in said mattresses was all new and sanitary, and that said 
mattresses complied with all State laws. 
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Par. 3. The aforesaid statements and representations by the re- 
spondents used and disseminated as aforesaid are grossly exagger- 
ated, false, and misleading. 

The term “cotton felt,’ when used in connection with mattresses, 
has been for many years, and is now, considered in the mattress 
trade by wholesalers and retailers selling and distributing mattresses 
and by members of the purchasing public to mean a product made 
of cotton fibers which have been garnetted together into a mat or web. 

In truth and in fact the aforesaid mattresses did not contain 100- 
percent cotton felt and the material contained in said mattresses was 
not all new and sanitary. Said mattresses did not comply with all 
State laws. 

Par. 4. The use by the respondents of the aforesaid false and mis- 
leading statements and representations had the capacity and tendency 
to, and did, mislead and deceive a substantial number of the purchas- 
ing public into the erroneous and mistaken belief that such false 
and misleading statements and representations were true, and caused 
said members of the purchasing public to purchase respondents’ 
products because of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is Ordered, That the respondent, Weiss Bedding Co., Inc., a 
corporation, its officers, and respondent Dan Weiss, Jr., individually 
and as an officer of Weiss Bedding Co., their representatives, agents, 
and employees, directly or through any corporate or other device in 
connection with the offering for sale, sale and distribution of mat- 
tresses in commerce, as commerce is defined in the Federal ‘Trade 
Commission Act, do forthwith cease and desist from: 
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1. Using the term “cotton felt” or any other term or terms of 
similar import and meaning alone or in conjunction with any other 
term or terms to designate, describe, or refer to any mattress or part 
thereof which is not made of cotton fibers garnetted together into a 
mat or web. 

2. Representing that such mattresses are new or sanitary unless 
all materials made a part of such mattresses are new or sanitary. 

3. Representing that such mattresses comply with all State laws 
unless and until such mattresses conform with the standards fixed by 
laws of all the States of the United States of America. 

It-is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 


5) 
which they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3640. Complaint, Oct. 28, 1988—Decision, Aug. 3, 1939 


Where a corporation engaged in the manufacture, sale and distribution of its 


“Noonan’s Vitamin F Scalp Cream” to members of purchasing public in 
the various States and in the District of Columbia, in substantial compe- 
tition with others engaged in sale and distribution of preparations and 
products designed and intended for treatment, relief, and remedy of the 
conditions for which it recommended use of its said preparation, and 
including many who do not in any manner misrepresent their preparations: 
and products or their therapeutic properties, and who do not make any 
false statements in connection with sale and distribution thereof; in 
advertisements which it disseminated or caused to be disseminated in 
commerce, through the mail and otherwise, and which were intended and 
calculated to induce purchase of its said preparation— 


(a) Represented directly and through implication that dandruff and itching 


(bd) 


scalp were usual cause of baldness in the man and impairment in texture 
or color of the hair in the woman, and that said preparation would per- 
manently eradicate dandruff and itching scalp and invigorate the roots of 
the hair and prevent the natural oil of the scalp from being lost, and the 
hair from falling out and would avert baldness and promote growth of 
new hair and restore unhealthy hair to health; and 

Represented that “Vitamin F” was essential to a healthy hair or skin 
and that conditions and ailments of the scalp and hair mentioned, including 
baldness, were consequences of a dietary deficiency in a so-called “Vitamin 
F” and that the claimed results from the use of its said product, including 
stimulation of new hair growth, were induced by presence therein 
of said vitamin in therapeutically significant quantities and that a majority 
of the medical and biochemical professions had generally accorded a recog- 
nition of the existence, identity, and composition of a certain essentially 
nutritive factor claimed to be present in its product and called “Vitamin 
F,” such as that accorded by said professions to other such factors and 
their appellations ; 


Facts being dandruff and itching scalp are not in all cases cause of baldness 


nor loss of life and color of the hair as above set forth, use of said product 
would not permanently eradicate either of aforesaid conditions, any appear- 
ance of softness in the texture of the scalp or of restored lustre, beauty, 
life, and flexibility which it might impart to lifeless, dry, stringy, or brittle 
hair was but transitory, and it would not invigorate the roots of the hair 
or accomplish the other results above claimed, and there was no essential 
nutrition factor generally recognized and characterized by a majority of 
the medical or biochemical professions as “Vitamin F,” and ordinary diet 
of Americans was such that there was little likelihood of any deficiency 
in any dietary factor, lack of which might have an adverse effect upon 
the sealp or hair; 
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With the result that use of such false advertisements jnduced, or were likely 
to induce, purchase of drug and with effect of misleading and deceiving 
substantial portions of purchasing public into erroneous and mistaken 
belief that such false statements, representations, and advertisements were 
true and that its said preparation possessed properties claimed and repre- 
sented and would accomplish, the results indicated, and of causing sub- 
stantial portion of said public, because of such erroneous and mistaken 
belief, to buy substantial quantities of its said product and of thereby 
diverting unfairly trade to it from its competitors in commerce who truth- 
fully advertise the effectiveness of their respective preparations and prod- 
ucts, as above set forth, to the injury of competition: 

Held; That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Mr. R. W. Branch for the Commission. 
Yont & Yont, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that T. Noonan & Sons 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent T. Noonan & Sons Co., is a corporation 
organized under the laws of the Commonwealth of Massachusetts and 
having its office and principal place of business at 38 Portland Street, 
city of Boston, Commonwealth of Massachusetts. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the business of manufacturing, selling, and distrib- 
uting a certain preparation designated as “Noonan’s Vitamin F Scalp 
Cream.” 

Respondent sells said preparation to members of the purchasing 
public situated in the various States of the United States and in the 
District of Columbia, and causes said preparation, when sold by it, 
to be transported from its aforesaid place of business in the Common- 
wealth of Massachusetts to the purchasers thereof at their respective 
points of location in various States of the United States other than 


the Commonwealth of Massachusetts and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 


tained, a course of trade in commerce in said preparation among and 


2 
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between the various States of the United States and in the District of 
Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States and 
the District of Columbia with other corporations and with individuals, 
firms, and partnerships selling and distributing preparations and 
products designed and intended for, and used in, the treatment, re- 
lief and remedy of the conditions of the human body for which re- 
spondent recommends the use of its said preparation. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products, or the therapeutic 
properties thereof, and who do not make any false statements in 
connection with the sale and distribution of their said preparations 
and products. 

Par. 4. In the course and conduct of its said business as aforesaid, 
respondent has disseminated, or caused to be disseminated, in com- 
merce among and between the various States of the United States and 
in the District of Columbia, representations through the use of ad- 
vertisements distributed by the United States mail and by other means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of its aforesaid preparation in said com- 
merce. Among and typical of said representations so used and dis- 
seminated are the following: 

Many people, both men and women, constantly suffer from dandruff, itching 
scalp and falling hair. Such a condition brings on baldness in men. Women 
with this condition find that their hair becomes lifeless—colorless— 

To rid yourself of dandruff—to stop itching scalp—try Noonan’s Vitamin F 
Scalp Cream. 

Dandruff will disappear entirely * * * 

Noonan’s Vitamin F Scalp Cream is—rapidly absorbed by the scalp. It stops 
the scalp from itching and gives it a soft smooth texture—rids you of all dan- 
druff. Your hair takes on a natural, attractive luster. 

Lifeless, dry and brittle hair detracts from natural beauty. Noonan’s Vita- 
min F Scalp Cream restores your hair to its natural beauty, luster and life! 
It removes dandruff—invigorates the hair roots. 

Lifeless, stringy hair? Try this amazing new vitamin treatment. 

It—keeps your scalp from losing its natural oil. 

Hair receding? Ask your barber for this amazing new vitamin treatment. 

* * * checks falling hair, promotes new hair growth, restores the hair to 
a natural healthy condition. 

This amazing new scientific preparation for both men and women contains 
vitamin F * * * the vitamin essential to healthy hair and skin! 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
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all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body for which respondent recommends 
its preparation, the preparation itself and its effectiveness in the 
treatment of the said ailments and conditions, respondent directly and 
by implication, among other things, has represented that dandruff 
or itching scalp, singly or in combination, cause baldness in the male 
and the hair of the female to become lifeless and colorless; that re- 
spondent’s preparation will impart a soft texture to the scalp, luster 
to the hair, and will restore beauty and life to lifeless, dry, stringy 
and. brittle hair; that it will invigorate the roots of the hair; that 
it will prevent the scalp from losing its natural oil; that it will prevent 
the hair from “receding,” check falling hair, and promote new hair 
growth; that it will prevent baldness; that “vitamin F” is essential 
to a healthy hair or skin; that the conditions and ailments of the 
scalp and hair herein mentioned, including baldness, are consequences 
of a dietary deficiency in a so-called “vitamin F”; that the claimed 
results from the use of the respondent’s preparation, including the 
stimulation of the growth of new hair, are induced by the presence 
in the said preparation of a so-called “vitamin F” in therapeutically 
significant quantity; that a majority of the medical and biochemical 
professions have generally accorded a recognition of the existence, 
identity and composition of a certain essential nutritive factor, 
claimed to be present in respondent’s preparation, andits appellation 
of “vitamin F,” equivalent to that accorded by those professions to 
other such factors and their appellations. 

Par. 6. The aforesaid representations used and disseminated by re- 
spondent in the manner above described are grossly exaggerated, 
inisleading, and untrue, and constitute false advertising. In truth 
and in fact dandruff and itching scalp, singly or in combination, 
are not in all cases the cause of baldness in the male nor of the loss 
of life and color of the hair in the female. The use of respondent’s 
preparation will not permanently eradicate either dandruff or itthing 
scalp. Any appearance of softness in the texture of the scalp or of 
restored luster, beauty, life, and flexibility which it may impart to 
lifeless, dry, stringy, or brittle hair is but transitory. It will not 
invigorate the roots of the hair. It will not prevent loss of the sealp’s 
natural oil. It will not prevent the hair from falling out. It will 
not prevent baldness, nor will it promote new hair growth. It will 
not restore health to unhealthy hair. There is no essential nutrition 
factor which is generally recognized and characterized by a majority 
of the medical or biochemical professions of “vitamin F.” 

The true facts are that the ordinary diet of Americans is such that 
there is little likelihood of there being any deficiency in any dietary 
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factor the lack of which may have an adverse effect upon the scalp 
or hair. In any such event the effect of a local application of such 
a factor to the skin will be systematic, and will not be directly effective 
at the place of application. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces, or is likely to induce, directly 
or indirectly the purchase of a drug. 

Par. 8. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said preparation, has had, 
and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken behef that such false statements, representations, 
and advertisements are true, and that respondent’s said preparation 
possesses the properties claimed and represented, and will accomplish 
the results indicated, and causes a substantial portion of the purchas- 
ing public, because of said erroneous and mistaken belief, to purchase 
substantial quantities of respondent’s said preparation. 

Asa result trade has been diverted unfairly to the respondent from 
its competitors in said commerce, who truthfully advertise the effec- 
tiveness in use of their respective preparations and products as de- 
scribed in paragraph 3. In consequence thereof, injury has been, 
and is now being, done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of October 1938, 
issued, and on the 31st day of October 1938, served its complaint in 
this proceeding upon said respondent, T. Noonan & Sons Co., charg- 
ing it with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission by order entered 
berein, granted respondent’s motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
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all intervening procedure and further hearings as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent T. Noonan & Sons Co., is a corporation 
organized under the laws of the Commonwealth of Massachusetts, and 
having its office and principal place of business at 38 Portland Street, 
city of Boston, Commonwealth of Massachusetts. 

Respondent is now, and has been for more than 1 year last past, 
engaged in the business of manufacturing, selling, and distributing 
a certain preparation designated as “Noonan’s Vitamin F Scalp 
Cream.” 

Respondent sells said preparation to members of the purchasing 
public situated in the various States of the United States and in 
the District of Columbia, and causes said preparation, when sold 
by it, to be transported from its aforesaid place of business in the 
Commonwealth of Massachusetts to the purchasers thereof at their 
respective points of location in various States of the United States, 
other than the Commonwealth of Massachusetts, and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in commerce in said prepara- 
tion among and between the various States of the United States and 
in the District of Columbia. 

Par. 2. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and the District of Columbia with other corporations, and with 
individuals, firms, and partnerships selling and distributing prepa- 
rations and products designed and intended for, and used in, the 
treatment, relief, and remedy of the conditions of the human body 
for which respondent recommends the use of its said preparation. 
Among such competitors in said commerce are many who do not in 
any manner misrepresent their said preparations and products, or 
the therapeutic properties thereof, and who do not make any false 
statements in connection with the sale and distribution of their 
said preparations and products. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of said preparation, respondent has 
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disseminated, or caused to be disseminated, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, through the 
use of advertisements containing statements distributed by the United 
States mail and by other means, for the purpose of inducing, and. 
which are likely to induce, directly or indirectly, the purchase of the 
said preparation in said commerce. 

Par. 4. Through said advertisements respondent has made repre- 
sentations with respect to the causes of various conditions of the 
hair or scalp, the therapeutic properties of said preparation and the 
results that may be expected to be obtained from its use, of which | 
the following are typical: 

Many people, both men and women, constantly suffer from dandruff, itching 
scalp and falling hair. Such a condition brings on baldness in men. Women 
with this condition find that their hair becomes lifeless—colorless—. 

To rid yourself of dandruff—to stop itching scalp—try Noonan’s Vitamin F 
Scalp Cream. 

Dandruff will disappear entirely * * * 

Noonan’s Vitamin F Scalp Cream is—rapidly absorbed by the scalp. It 
stops the scalp from itching and gives it a soft smooth texture—rids you of 
all dandruff. Your hair takes on a natural, attractive luster. 

Lifeless, dry and brittle hair detracts from natural beauty. Noonan’s Vita- 
min F Scalp Cream restores your hair to its natural beauty, luster and life! 
It removes dandruff—invigorates the hair roots. 

Lifeless, stringy hair? Try this amazing new vitamin treatment. 

It—keeps your scalp from losing its natural oil. 

Hair receding? Ask your barber for this amazing new vitamin treatment. 

* * * checks falling hair, promotes new hair growth, restores the hair to 
a natural healthy condition. 

This amazing new scientific preparation for both men and women contains 
vitamin F * * * the vitamin essential to healthy hair and skin. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body for which respondent recommends 
its preparation, the preparation itself and its effectiveness in the 
treatment of the said ailments and conditions, respondent directly 
and by implication, among other things, has represented that dan- 
druff or itching scalp, singly or in combination, cause baldness in the 
male and the hair of the female to become lifeless and colorless; that 
respondent’s preparation will impart a soft texture to the scalp, lus- 
ter to the hair, and will restore beauty and life to lifeless, dry, 
stringy, and brittle hair; that it will invigorate the roots of the 
hair; that it will prevent the scalp from losing its natural oil; that 
it will prevent the hair from “receding,” check falling hair, and 
promote new hair growth; that it will prevent baldness; that “vita- 
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min F” is essential to a healthy hair or skin; that the conditions and 
ailments of the scalp and hair herein mentioned, including baldness, 
are consequences of a dietary deficiency in a so-called “vitamin F”; 
that the claimed results from the use of the respondent’s preparation, 
including the stimulation of the growth of new hair, are induced by 
the presence in the said preparation of a so-called “vitamin Hy in 
therapeutically significant quantity; that a majority of the medical 
and biochemical professions have generally accorded a recognition of 
the existence, identity and composition of a certain essential nutri- 
tive factor claimed to be present in respondent’s preparation, and 
its appellation of “Vitamin F,” equivalent to that accorded by those 
professions to other such factors and their appellations. 


Par. 6. The aforesaid representations used and disseminated by 
respondent in the manner above described are grossly exaggerated, 
misleading, and untrue, and constitute false advertising. In truth 
and in fact, dandruff and itching scalp, singly or in combination, 
are not in all cases the cause of baldness in the male nor of the loss 
of life and color of the hair in the female. The use of respondent’s 
preparation will not permanently eradicate either dandruff or itching 
scalp. Any appearance of softness in the texture of the scalp or of 
restored luster, beauty, life, and flexibility which it may impart to 
lifeless, dry, stringy, or brittle hair is but transitory. It will not 
invigorate the roots of the hair. It will not prevent loss of the 
scalp’s natural oil. It will not prevent the hair from falling out. 
It will not prevent baldness, nor will it promote new hair growth. 
It will not restore health to unhealthy hair. There is no essential 
nutrition factor which is generally recognized and characterized by 
a majority of the medical or biochemical professions as “Vitamin F.” 

_ The true facts are that the ordinary diet of Americans is such that 
there is little likelihood of there being any deficiency in any dietary 
factor the lack of which may have an adverse effect upon the scalp 
or hair. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces, or is likely to induce, directly 
or indirectly, the purchase of a drug. 

Par. 8. The use by respondent of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements, dissemi- 
nated as aforesaid, with respect to said preparation, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true, and that respondent’s said preparation possesses 
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the properties claimed and represented, and will accomplish the results 
indicated, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said preparation. 

As a result trade has been diverted unfairly to the respondent from 
its competitors in said commerce, who truthfully advertise the effec- 
tiveness in use of their respective preparations and products as de- 
scribed in paragraph 2. In consequence thereof, injury has been, 
and is now being, done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent T. Noonan & Sons 
Co., are to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, T. Noonan & Sons Co., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist. from 
disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of a certain medicinal preparation now des- 
ignated by the name of “Noonan’s Vitamin F Scalp Cream,” or any 
other preparation composed of similar ingredients or possessing sub- 
stantially similar therapeutic qualities whether sold under that des- 
ignation or any other designation, or disseminating or causing to be 
disseminated any advertisement by any means for the purpose of 
inducing or which is likely to induce, directly or indirectly, the pur- 


213706™—40—VOoL. 29——37 


542 FEDERAL TRADE COMMISSION DECISIONS 
Order 29 F. TGs 


chase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said medicinal preparation, which advertisements 
represent, directly or through implication that: 

(a) Dandruff or itching scalp, singly or in combination, are a 
usual cause of baldness in the male or impairment of the texture 
or color of the hair in the female, or that the said preparation will 
permanently eradicate dandruff or itching scalp, invigorate the roots 
of the hair, prevent the natural oil of the scalp from being lost, and 
the hair from falling out, avert baldness, promote the growth of new 
hair, restore unhealthy hair to health, or have more than a transitory 
effect upon the texture or appearance of the scalp or hair; 

(b) Any condition of the hair or scalp is due to a dietary defi- 
ciency ; ear 

(c) The said preparation contains “vitamin F.” 

It is further ordered, That the respondent shall within 60 days — 
after service upon it of this order file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


a iat 
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In THE MATTER OF 


JOHN GREY THE FUR DESIGNER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3658. Complaint, Dec. 9, 1938—Decision, Aug. 3, 1939 


Where a corporation engaged in manufacture of patterns for fur coats and fur_ 
clothing, chiefly, and in sale and distribution thereof to purchasers in vari- 
ous States and in the District of Columbia, in substantial competition with 
others engaged in sale and distribution of such products in commerce and 
in said District, and including many who do not in any manner misrepre- 
sent the nature, origin, or design of their said patterns— 

Represented, through statements in advertisements, circulars, and booklets dis- 
tributed among prospective purchasers, and on labels and through use of 
purported signatures of, and telegrams and cablegrams from, well-known 
French couturiers, such as “Designed by Molyneux, Rue Royale, Paris,” 
“Typical of Worth,” “Silhouette sponsored by Jenny,” and others of similar 
tenor, that their said patterns were manufactured and made in Paris and 
designed by French designers of said city; 

Facts being said patterns were made at its place of business in New York 
from designs produced by its employees there located, and were not made 
in Paris or designed by the various famous and outstanding Parisian and 
French designers whose names were used as above indicated and set forth, 
and pretended telegrams or cablegrams from whom were wholly fictitious, 
or by any other person or persons in said city, and persons thus referred © 
to had no connection with the designing or manufacturing of such patterns, 
which were not Paris fur fashions or patterns or designs of fashions from 
Paris; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that their said patterns were fashioned, 
designed, and made in Paris and by well-known French designers, for which 
higher-priced patterns, in the United States, and particularly those designed 
by persons named and indicated as aforesaid, and imported, there is a 
preference on the part of a substantial portion of the purchasing public, 
and into purchase of said patterns because of such belief, and of thereby 
diverting trade in commerce unfairly to it from its competitors who do not 
misrepresent the nature, origin, or design of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition and unfair and deceptive acts and practices 
in commerce. 


Before Mr. Edward EF. Reardon, trial examiner, 
Mr. B. G. Wilson for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John Grey The Fur 
Designer, Inc., a corporation, hereinafter referred to as the respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondent, John Grey The Fur Designer, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 350 Seventh Avenue, New York City in said 
State. It is now, and for more than 1 year last past has been, engaged 
in the manufacture of patterns, chiefly for fur coats and fur clothing, 
and in the sale and distribution of such patterns in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent causes such patterns, when sold, to 
be transported from its place of business in New York, N. Y., to the 
purchasers thereof, some located in the State of New York and others 
jocated in various other States of the United States and in the Dis- 
trict of Columbia. There is now, and has been for more than 1 year 
last past, a constant current of trade in such patterns in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its business, 
respondent is now, and for more than 1 year last past has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships in the sale and distribution of patterns in 
commerce between and among the various States of the United States 
and in the District of Columbia. Among these competitors are many 
who do not in any manner misrepresent the nature, origin, or design 
of their products. 

Par. 2. In connection with the sale and distribution of said patterns 
in said commerce, the respondent now represents, and for more than 
1 year last past has represented, through statements used in adver- 
tisements, in circulars, and in booklets distributed among prospective 
purchasers of said patterns, that the patterns offered for sale and sold 
by it were manufactured and made in Paris, France, and designed by 
French designers in Paris, France. Such representations are also 
made on labels and through the use of purported signatures of, and 
telegrams and cablegrams from, well-known French couturiers. 
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Among others, and typical of the statements and representations 
so made and used by the respondent, the respondent has made and 
used the following statements and representations: 

Designed by Molyneux, Rue Royale, Paris. 

Designed by Schiaparelli, 21 Place Vendome, Paris. 

Fourrures designed by Max, Paris. 

301—Molyneux. 

We call our designs fashions from Paris. 

Paris Cables. 

Paris 5683 January 6, 19388. : 

Sending you Paris fur fashions inspired by Paquin, Maggy, Rouff, Chanel, 
Jenny, Vionnet. 

Jenny—Paris. 

Use a Paris tie-up for your season’s advertising. 

Use Paris fur fashions. 

Charming turned collar illustrates versatility of Vionnet inspirations. 

Typical of Worth. 

Silhouette sponsored by Jenny. 

Dramatic short topper personifying gaiety of Chanel designs, sprightly rolled 
collar, trim elbow length, squared shoulder sleeves expression of new spring 
motif. 


The names Molyneux, Schiaparelli, Max, Paquin, Maggy, Rouff, 
Chanel, Jenny, Vionnet, and Worth, used in said advertising matter 
are those of famous and well-known French designers located in 
Paris, France, with outstanding reputations, both in the trade and 
with the general public, as designers of patterns for fur garments 
or apparel. The use of such names and the statements in connection 
therewith as hereinabove set out misleads and deceives prospective 
purchasers of said patterns into the erroneous belief that the pat- 
terns referred to were made or manufactured in Paris, France, from 
designs produced by the designers named, or that the designs of 
said patterns were produced by the designers named. In truth and 
in fact, the patterns referred to in the advertising matter containing 
the names of said designers and the other statements hereinabove 
set out were made and manufactured in respondent’s place of busi- 
ness in New York, N. Y., from designs produced by employees of 
the respondent at its said place of business in New York, N. Y., 
and were not and are not made or manufactured in Paris, France, 
or designed by either Molyneux, Schiaparelli, Max, Paquin, Maggy, 
Rouff, Chanel, Jenny, Vionnet, or Worth, or any other person or 
persons in Paris, France, and no such persons had any connection 
with the designing or manufacturing of such patterns and such pat- 
terns were not and are not Paris fur fashions or patterns of designs 
of fashions from Paris, France. 
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Purported telegrams or cablegrams from well-known French de- 
signers quoted in said advertisements were and are wholly fictitious 
and false, having no foundation, in fact, no such telegrams or cable- 
grams having been received by the respondent. 

Par. 3. There is a preference on the part of a substantial portion 
of the purchasing public for patterns designed, created and originat- 
ing in Paris, France, by French designers, more especially those 
named by the respondent in said advertising matter, and imported 
into this country, and such patterns command a higher price in the 
United States than do patterns for fur coats and fur clothes designed 
and made in the United States. 

Par. 4. The acts and practices of the respondent in making and 
using the false statements and representations hereinabove alleged 
have the capacity and tendency to, and do, mislead and deceive a 
substantial portion of the purchasing public-and cause it erroneously 
and mistakenly to believe that said patterns are fashioned, designed, 
or made in Paris, France, by well-known French designers and, be- 
cause of said erroneous and mistaken belief, to purchase respondent’s 
said patterns. Thereby trade in said commerce is diverted unfairly 
to the respondent from its competitors who do not misrepresent the 
nature, origin, or design of their patterns, to the injury of said com- 
petitors and to the injury of the public. 

Par. 5. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and — 
meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 9, 1938, issued and on 
December 10, 1938, served its complaint in this proceeding upon re- 
spondent, John Grey The Fur Designer, Inc., a corporation, charging 
it with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of fact set forth in said complaint and waiving all 
intervening procedure and further hearing as to said facts, which 


at 
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substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and substitute answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent John Grey The Fur Designer, Inc., is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 350 Seventh Avenue, New York City in said 
State. It is now, and for more than 1 year last past has been, en- 
gaged in the manufacture of patterns, chiefly for fur coats and fur 
clothing, and in the sale and distribution of such patterns in 
commerce between and among the various States of the United 
States and in the District of Columbia. Respondent causes 
such patterns, when sold, to be transported from its place of business 
in New York, N. Y., to the purchasers thereof, some located in the 
State of New York and others located in various other States of the 
United States and in the District of Columbia. There is now, and 
has been for more than 1 year last past, a constant current of trade 
in such patterns in commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its business, respondent is now, and for more than 1 
year last past has been, in substantial competition with other corpo- 
rations and with persons, firms, and partnerships in the sale and 
distribution of patterns in commerce between and among the various 
States of the United States and in the District of Columbia. Among 
these competitors are many who do not in any manner misrepresent 
the nature, origin, or design of their products. 

Par. 2. In connection with the sale and distribution of said pat- 
terns in said commerce, the respondent now represents, and for 
more than 1 year last past has represented, through statements used 
in advertisements, in circulars, and in booklets distributed among 
prospective purchasers of said patterns, that the patterns offered for 
sale and sold by it were manufactured and made in Paris, France, 
and designed by French designers in Paris, France. Such repre- 
sentations are also made on labels and through the use of purported 
signatures of, and telegrams and cablegrams from, well-known 


French couturiers. 
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Among others, and typical of the statements and representations 
so made and used by the respondent, the respondent has made and 
used the following statements and representations: 

Designed by Molyneux, Rue Royale, Paris. 

Designed by Schiaparelli, 21 Place Vendome, Paris. 

Fourrures designed by Max, Paris. 

3801—Molyneux. 

We call our designs fashions from Paris. 

Paris Cables. 


Paris 5683 January 6, 1988. 
Sending you Paris fur fashions inspired by Paquin, Maggy, Rouff, Chanel, 


Jenny, Vionnet. 

Jenny—Paris. 

Use a Paris tie-up for your season’s advertising. 

Use Paris fur fashions. 

Charming turned collar illustrates versatility of Vionnet inspirations. 

Typical of Worth. 

Silhouette sponsored by Jenny. 

Dramatic short topper personifying gaiety of Chanel designs, sprightly rolled 
collar, trim elbow length, squared shoulder sleeves expression of new Spring 
motif. 

The names Molyneux, Schiaparelli, Max, Paquin, Maggy, Rouff, 
Chanel, Jenny, Vionnet, and Worth, used in said advertising matter 
are those of famous and well-known French designers located in 
Paris, France, with outstanding reputations, both in the trade and 
with the general public, as designers of patterns for fur garments 
or apparel. The use of such names and the statements in connec- 
tion therewith as hereinabove set-out misleads and deceives pros- 
pective purchasers of said patterns into the erroneous belief that 
the patterns referred to were made or manufactured in Paris, France, 
from designs produced by the designers named, or that the designs 
of said patterns were produced by the designers named. In truth 
and in fact, the patterns referred to in the advertising matter con- 
taining the names of said designers and the other statements here- 
inabove set-out were made and manufactured in respondent’s place 
of business in New York, N. Y., from designs produced by em- 
ployees of the respondent at its said place of business in New York, 
N. Y., and were not and are not made or manufactured in Paris, 
France, or designed by either Molyneux, Schiaparelli, Max, Paquin, 
Maggy, Rouff, Chanel, Jenny, Vionnet, or Worth, or any other per- 
son or persons in Paris, France, and no such persons had any con- 
nection with the designing or manufacturing of such patterns and 
such patterns were not and are not Paris fur fashions or patterns 
of designs of fashions from Paris, France. | 


JOHN GREY THE FUR DESIGNER, INC. 549 
543 Order 


Purported telegrams or cablegrams from well-known French de- 
signers quoted in said advertisements were and are wholly fictitious 
and false, having no foundation, in fact, no such telegrams or cable- 
grams having been received by the respondent. 

Par. 3. There is a preference on the part of a substantial portion 
of the purchasing public for patterns designed, created, and originat- 
ing in Paris, France, by French designers, more especially those 
named by the respondent in said advertising matter, and imported 
into this country, and such patterns command a higher price in the 
United States than do patterns for fur coats and fur clothes designed 
and made in the United States. 

Par. 4. The acts and practices of the respondent in making and 
using the false statements and representations hereinabove found 
have the capacity and tendency to, and do, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said patterns are fashioned, designed, or made 
in Paris, France, by well-known French designers and into the pur- 
chase of said patterns because of said erroneous and mistaken belief. 
As a direct result thereof, trade in commerce among and between 
the various States of the United States and in the District of Colum- 
bia has been diverted unfairly to the respondent from its said com- 
petitors who do not misrepresent the nature, origin, or design of their 
patterns. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, John Grey The Fur Designer, 
Inc., a corporation, its officers, representatives, agents, and employees, 


550 FEDERAL TRADE COMMISSION DECISIONS 


Order 29 PTC 


directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of its patterns or 
designs in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of the word “Paris,” either alone 
or in conjunction with any other word or words, or through the use 
of any other term or terms indicative of French or other foreign 
origin, or in any other manner, that clothing patterns or designs 
which have been made in the United States, have been made in 
Paris, France; or in any other foreign country. 

2: Representing in any manner that clothing patterns or designs 
which have not been made or designed by Molyneux, Schiaparelli, 
Max, Paquin, Maggy, Rouff, Chanel, Jenny, Vionnet, or Worth, have 
been made or designed by such person or persons, or representing 
that such patterns or designs have been made or designed by any 
person who is not in fact the actual maker or designer thereof. 

3. Using the names of well-known designers of women’s clothing, 
or any other term or terms having the capacity or tendency to deceive 
the purchasing public as to the identity of the maker or designer of 
the patterns or designs sold by respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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UNITED EDUCATORS, INC., GENERAL RESEARCH FOUN- 
DATIONS, INC., PUBLISHERS FINANCE COMPANY, INC., 


WARREN T. DAVIS, JOSEPH J. RINK, AND ELMER C. 
WOLFORD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3428. Complaint, May 18, 1938—Decision, Aug. 5, 1939 


Where three corporations, which were known as United Educators, Inc., Gen- 
eral Research Foundation, Inc., and Publishers Finance Co., Ine, and 
which were carried on as different branches or departments of one busi- 
hess concern, and three individuals who were directors and owners of 
a controlling interest of said United Educators, Ine., and were general 
officers thereof, and who controlled and directed the policies and activities 
of said three companies; engaged in selling and distributing set of refer- 
ence books known as the “American Educator Encyleopedia,” and of cer- 
tain research services and of loose leaf extension service for use in 
connection therewith, through numerous salesmen or solicitors whom they 
employed to canvass individual customers in various States and to for- 
ward orders and contracts secured to their office for shipment of books 
on such orders or contracts, and as thus engaged in making use of said 
United Educators, Inc., for publication of said encyclopedia and loose 
leaf service and distribution of units thereof, and of said General Research 
Foundation, Inc., for supplying said “research service,” and of said Pub- 
lishers Finance Co., Inc. as collection agency or department for United 
Educators, Inc.; and, as aforesaid engaged, in competition with others 
likewise engaged in similar business involving sale and distribution of 
books in interstate commerce— 

(a) Represented that the yolumes of said encyclopedia were free and that the 
buyer was to pay for and did pay for only loose leaf extension service 
at stated price, or that said volumes were given free or at an especially 
low price as part of an advertising program because of prominence of 
prospective purchaser or for other reasons appealing thereto, or that price 
at which the units of the offer were being offered and sold was a special 
price ; 

Facts being said volumes were not given free nor offered or sold at especially 
low prices to selected individuals as part of an advertising scheme or other- 
wise but sales were made of said units, in which the bound volumes of the 
encyclopedia were an important element, at their then current and usual 
prices and alleged special prices were such current and usual prices ; 

(b) Represented that instrument presented to prospects for their signature in 
connection with sale of such units was simply a receipt or an order blank, 
facts being such instruments were cleverly worded promises to pay certain 
sums in money, which were of same force and effect as promissory notes, 
and which purchasers were induced to and did sign in mistaken belief 
that they were signing simple receipts or orders which were not such notes; 
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(c) Represented that the so-called “research service’ was furnished by the 
General Research Foundation of which purchaser became a member, facts 
being corporation in question, true name of which was General Research 
Foundation, Inc., was not an institution supported in whole or in part by 
disinterested or eleemosynary funds and was not a foundation in sense in 
which such term or designation is usually used, understood, and accepted 
by the general public; : 

(d) Represented that purchase price covered entire ultimate cost of the units, 
facts being purchase price of units, as shown in their contract order forms, 
did not show entire ultimate cost, but buyers, in addition to prices there 
stated, were able to obtain quarterly loose leaf extension service issues 
only by paying 24 cents each and total amount of $9.60 for said service 
for 10 years, and failed at times to understand that such additional sums 
for said extension service were required; and 

(e) Represented to buyers, in order to enforce collection of accounts due on 
purchase orders for sets of books and services obtained as aforesaid, that 
such accounts, and aforesaid written instruments evidencing the debts, had 
been purchased by said Publishers Finance Co., Inc., before maturity and 
for a valuable consideration from United Educators, Inc., and that said 
former company was an innocent purchaser of such obligations, and threat- 
ened some purchasers with action through local banks and, in case of 
teacher purchasers, through school authorities, facts being corporation in 
question was not an innocent purchaser for value before maturity of said 
obligations, but had full knowledge of all the facts surrounding each of 
such transactions ; 

With result, through such false, misleading, and deceptive statements and 
representations with respect to terms and conditions upon which said units 
were sold, nature of said order blank, status of said General Research 
Foundation, Inc., and terms upon which said loose leaf extension could be 
obtained, of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false, deceptive, and 
misleading statements and representations were true and into purchase, 
because of such belief, of substantial quantities of their said books and 
services and of thereby diverting unfairly trade to them from their com- 
petitors in commerce; to the injury of such competition: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. John W. Addison, trial examiner. 

Mr. Wm. T. Chantland, Mr. James L. Fort and Mr. R. W. Branch 
for the Commission. 

Winston, Strawn & Shaw, of Chicago, Ill, for respondents. 


CoMPLAINT 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that United Educators, 
Inc., General Research Foundation, Inc., Publishers Finance Co., Inc., 
Warren T. Davis, Joseph J. Rink, and Elmer C. Wolford, hereinafter 
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referred to as respondents, have been and are using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint and 
states its charges in that respect as follows: 

Paragraph 1. Respondent, United Educators, Inc., is a Delaware 
corporation chartered in 1931, with offices and principal place of busi- 
ness at 180 North Michigan Avenue, Chicago, Il., and licensed to do 
business in the State of Lllinois. Respondents Warren T. Davis, 
Joseph J. Rink, and Eimer C. Wolford have been and are directors 
and owners of a controlling interest in, and Warren T. Davis has been 
and is the president, Joseph J. Rink has been and is the vice president, 
and Elmer C. Wolford has been and is the secretary-treasurer of 
United Educators, Inc. 

Respondent, General Research Foundation, Inc., is an Hlinois cor- 
poration organized in 1933, under the provisions for corporations not 
for pecuniary profit. Its offices are with, and it is controlled by and 
operated as a subsidiary of, and all of its operation expenses are paid 
by, respondent United Educators, Inc. Respondent Elmer C, Wolford 
has been and is president and treasurer of respondent General Research 
Foundation, Inc. 

Respondent, Publishers Finance Co., Inc., is an Illinois corporation 
chartered in 1932, with an authorized capital stock of 100 shares, all of 
which have been and are owned by respondent, United Educators, Inc. 
Respondent Elmer C. Wolford has been and is president and treasurer 
of respondent Publishers Finance Co., Inc. 

The policies and activities of respondents, United Educators, Inc., 
General Research Foundation, Inc., and Publishers Finance Co., Inc., 
are all controlled and directed by respondents, Warren T. Davis, 
Joseph J. Rink, and Elmer C. Wolford, and the activities of said three 
corporations are carried on as different branches or departments of one 
business concern. 

All of respondents have been for several years last past and now 
are engaged in the sale, transportation, and distribution in interstate 
commerce of sets of reference books known as “American Educator 
Encyclopedia” and other books, and a so-called quarterly loose-leaf 
extension service for the encyclopedia, and certain research services. 
The “American Educator Encyclopedia” consists of sets of 10 or 20 
volumes, selling during said period at prices from $49.50 to $80 
per set, depending upon binding, and said sales prices include exten- 
sion material or service for a period of 10 years, and the right to the 
use of a so-called “research bureau” operated under the name of 
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General Research Foundation. Certain other sets of books have 
been and are sold in combination with such reference sets, and 
certain premiums have been and are at times given to obtain larger 
down payments, and to induce purchases and to aid in collection of 
delinquent accounts. 

Par. 2. In the course and conduct of their business, respondents 
have been at all times herein referred to in competition with other 
corporations, individuals, firms, and partnerships likewise engaged 
in similar business involving the sale and distribution of books in 
interstate commerce. 

Par. 3. In the course and conduct of their business as hereinbe- 
fore described, respondents employed and utilized the services of 
many salesmen or solicitors, varying in number from 25 to several 
hundred, both men and women, who canvassed individual prospective 
customers located in various States of the United States. When 
signed orders or contracts are received by such solicitors, the orders 
or contracts are forwarded to the Chicago offices of respondents and 
the wares called for therein are shipped from there either directly 
to the purchasers throughout the various States, or to such solicitor- 
salesmen for delivery to such purchasers throughout the various 
States. All shipments of books are on orders or contracts sent in by 
such salesmen. All payments made for said books, except the initial 
payments made to the sales people, are remitted directly to the re- 
spondents’ offices in Chicago. 

Par. 4. Respondent, Publishers Finance Co., Inc., is now and has 
been performing the function of a collection agency or collection 
department for the respondent, United Educators, Inc. In some 
instances said respondent, Publishers Finance Co., Inc., has falsely 
represented to purchasers of said books that the amount due and the 
written instrument evidencing the debt had been purchased by it 
before maturity and for a valuable consideration from the respond- 
ent, United Educators, Inc., and that it was an innocent purchaser of 
such obligation, and that therefore such purchasers were not entitled 
to any adjustment of, or in a position to make any defense to, the 
claim of respondent, Publican Finance Co., Inc., arising out of said 
obligation. 

In truth and in fact said respondent, Publishers Finance Cos inc. 
was not an innocent purchaser for value before maturity ée said 
obligations, but had full knowledge of all the facts surrounding each 
of such transactions, and said purchasers were entitled té oan could 
make any and all Heresies to the claims of said respondent, Publishers 


Finance Co., Inc., which such purchasers could have made against the 
respondent Uated Educators, Inc. 


ah 
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Par. 5. To aid their agents or solicitors, and to increase the sale 
of said books, the respondents have furnished such agents or solici- 
tors with various forms of suggested sales approaches and other 
printed advertising matter relating to said books. These agents or 
solicitors as a result of the sales approaches suggested, and the adver- 
tising matter supplied, by the respondents have used the following 
means and methods in soliciting the sale of and in selling said books 
to the purchasing public: 

1. Said agents or solicitors have falsely represented to prospec- 
tive purchasers that certain items, which were in fact a part of a 
regular combination offer and included in the price thereof, were 
being given free to the particular customer for some special reason, 
thereby influencing such customer to purchase said books. Among 
such representations was the representation that the books were free, 
and that the prospective purchaser was to pay for and did pay for 
only the loose-leaf extension service, whereas, in truth and in fact, 
the price purported to be charged for the loose-leaf extension service 
was, and is, the customary and ordinary price charged for said 
books and the loose-leaf extension service. 

2. In many instances the agents or solicitors of the respondents 
represented to prospective purchasers that, for advertising purposes 
and as a part of an advertising program, certain of said books were 
given free, or at an especially low price, because of the alleged prom- 
inence of the prospective purchaser, or for some other reason ap- 
pealing to such prospective purchaser, when in truth and in fact 
such books were not given free or at an especially low price to such 
prospective purchaser for any reason, but were sold at the price at 
which said books are customarily and ordinarily sold by the respond- 
ents. This misrepresentation was more frequently made to young 
women school teachers, to each of whom it was represented that such 
reference books were necessary to her work and would enhance her 
standing with the school authorities, and that failure to buy said 
books would emperil her standing with said school authorities. In 
some instances these representations were threatening and coercive 
in their nature. In truth and in fact, said agents or solicitors had 
no knowledge or information on which to base such representations 
as to the effect which the purchase or failure to purchase respondents’ 
said books would have on the teacher’s standing with the school 
authorities. 

3. Said agents or solicitors on occasion represented to parents of 
students who had performed some work of special merit in school 
that such student, as a reward for or in recognition of such work 
of special merit, would be permitted to purchase said books and 
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said extension service at a special price, when in truth and in fact 
the price at which said books and said extension service were offered 
for sale and sold to the parents of such students was not special, 
but was the usual and customary price at which said books and said 
extension service were sold to the public generally. 

4, Said agents or solicitors in many instances failed or neglected 
to inform prospective purchasers that the securing of loose-leaf ex- 
tension service material entailed an additional cost of 24 cents a copy 
in addition to the price stated to such prospective purchasers, al- 
though said agents or solicitors represented that the stated price in- 
cluded such loose-leaf extension material. 

5. The agents or solicitors in many instances represented to pro- 
spective purchasers that an instrument presented to such purchasers 
for signature in connection with the sale of said books was simply a 
receipt or an order blank, when in truth and in fact said instru- 
ments so presented were cleverly worded promises to pay a certain 
sum in money and are of the same force and effect as a promissory 
note. Many purchasers were induced to and did sign such promis- 
sory note contracts under the mistaken belief that they were signing 
a simple receipt or order which created no monetary obligation on 
their part. 

6. Said agents or solicitors in many instances represented to pro- 
spective purchasers of said books generally that the price at which 
said loose-leaf extension service and said books were being. offered 
for sale and sold was a special price, when in truth and in fact the 
price at which said loose-leaf extension service and said books were 
offered for sale and sold was the usual and customary price at which 
they were generally sold. 

Par. 6. In an attempt to enforce collection of the amount due on 
orders obtained as a result of the acts and practices of said agents 
or solicitors, as hereinabove alleged, in some instances the respondents 
threatened purchasers with action through local banks and attorneys 
and, in case of teacher purchasers, through school authorities. 

Par. 7. The respondent, Warren T. Davis, carries on certain of 
his activities in connection with the business of respondents through 
a so-called “Child Development Foundation.” In truth and in fact, 
neither the so-called “Child Development Foundation” nor the re- 
spondent, General Research Foundation, Inc., is a foundation in the 
sense in which such term or designation is usually used, understood, 
and accepted by the general public, that is, as being in whole or in 
part supported by disinterested or eleemosynary funds. The gen- 
eral public understands and believes that the activities or publica- 
tions of such foundations are impartial and of especially high value, 
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and the use of the word “foundation” by the respondents in said 
names leads the purchasing public to believe that said organizations 
are foundations in the sense in which this term or Hosoeeone is used, 
understood, and accepted by the general public, as hereinabove 
forth. In truth and in fact, neither the activities nor the publica- 
tions of the so-called “Child Development Foundation” or the re- 
spondent General Research Foundation, Inc. are impartial or of 
especially high value. 

Par. 8. Among the competitors of the respondents as described 
in paragraph 2 eG are many who do not in any manner mis- 
represent the price, nature, or the services rendered in connection with 
their said books and loose- dead extension service. 

Par. 9. The acts and practices of the respondents as above alleged 
in the course of selling and offering for sale their books and services 
in commerce as desoribed herein have the capacity and tendency 
to and do mislead and deceive a substantial portion of the pur- 
chasers into the erroneous belief that said representations are true, 
and into the purchase of respondents’ books and services because 
of the erroneous and mistaken beliefs induced as aforesaid. As a 
result thereof, substantial trade in said commerce has been unfairly 
diverted to the respondents from those of their competitors who do 
not misrepresent their products. In consequence thereof, injury has 
been and is being done to respondents’ competitors in commerce 
among and between the various States of the United States. 

Par. 10. The above and foregoing acts and practices have been 
and are all to the prejudice of the public and the respondents’ 
competitors and constitute unfair methods of competition in inter- 
state commerce within the meaning and intent of the Federal Trade 
Commission Act. 


Report, Finprn¢s As To THE Facts, Ann ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 18th day of May 1938, issued, 
and on the 21st day of May 1938, served its complaint in this proceed- 
ing upon respondents, United Educators, Inc., General Research Foun- 
dation, Inc., Publishers Finance Co., Inc., Warren T. Davis, Joseph 
J. Rink, and Elmer C. Wolford, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. No answer was filed by any of the respondents. On the 23rd 
day of July 1938, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts, signed and executed:by the 
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respondents and their counsel, Winston, Strawn and Shaw, and Wm. 
T. Chantland, attorney for the Commission, and certain testimony 
taken in November and December 1936, in the matter of Perpetual 
Encyclopedia Corporation, and others, Docket No. 1371, and duly 
recorded and filed in the office of the Commission, may be taken as the 
facts in this proceeding and in lieu of other testimony in support of the 
charges stated in the complaint, or in opposition thereto, and that the 
proceeding will be submitted and decided on the record as stipulated 
for without further evidence or hearings. On August 5, 1938, said 
stipulation was introduced in evidence at a hearing before John W. 
Addison, an examiner of the Commission, theretofore duly designated 
by it. Thereafter the proceeding regularly came on for final hearing 
before the Commission on said complaint, testimony and other evi- 
dence, brief in support of the complaint and in opposition thereto 
(oral argument not having been requested) ; and the Commission hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, United Educators. Inc., is a Delaware 
corporation, chartered in 1931 with offices and principal place of busi- 
ness at 6 (formerly 180) North Michigan Avenue, Chicago, Ill., and 
licensed to do business in the State of Illinois. Respondents, Warren 
T. Davis, Joseph J. Rink, and Elmer C. Wolford, have been and are 
directors and owners of a controlling interest and have been and are, 
respectively, president, vice president, and secretary-treasurer of 
United Educators, Inc. 

Par. 2. Respondent, General Research Foundation, Inc., is a cor- 
poration organized in 1933 under the provisions of the laws of the 
State of Illinois applicable to corporations not organized for pecuniary 
profit. Its offices are with, and it is controlled by and operated as a 
subsidiary of, and all of its operating expenses are paid by respondent, 
United Educators, Inc. Respondent, Elmer C. Wolford, has been and 
is president and treasurer of respondent, General Research Foundation, 
Inc. 

Par. 3. Respondent, Publishers Finance Co., Inc., is an Illinois cor- 
poration chartered in 1932 with an authorized capital stock of 100 
shares, all of which have been and are owned by respondent, United 
Educators, Inc. . 

| Par. 4. The policies and activities of respondents, United Educators, 
Inc., General Research Foundation, Inc., and Publishers Finance Com- 
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pany, Inc., are all controlled and directed by respondents Warren T. 
Davis, Joseph J. Rink, and Elmer C. Wolford, and the activities of 
said three corporations are carried on as different branches or depart- 
ments of one business concern. 

Par. 5. All of the respondents are now and have been for several 
years last past engaged in the business of selling and distributing a 
set of reference books known as the “American Educator Encyclope- 
dia,” certain research services in connection therewith, and a loose- 
Jeaf extension service therefor. 

Sales were made in units, which consisted of a set of the encyclo- 
pedia, a right to receive the research service and a right to obtain the 
loose-leaf extension service. Neither of these services were delivered or 
contemplated to be delivered simultaneously with the volumes of the 
encyclopedia. The research service was intended and understood as 
something to be supplied to the purchasers from time to time as re- 
quested. The loose-leaf extension service was to supplement the ency- 
clopedia and was designed to keep this information up to date over a 
period of years. 

The cost of the unit during said period has been from $49.50 to 
$80, depending upon the number of volumes in which the encyclo- 
pedia was bound and the character of the binding. The publication 
of the encyclopedia, and the loose-leaf service and the distribution of 
units were through United Educators, Inc., and the “research service” 
was supplied through the General Research Foundation, Inc. Publish- 
ers Finance Co., Inc., acted as a collection agency or department for 
United Educators, Inc. 

Par. 6. In the course and conduct of their business, as hereinbefore 
described, respondents employed and utilized the services of many 
salesmen or solicitors varying in number from 25 to several hundred, 
both men and women, and canvassed individual prospective customers 
located in various States of the. United States. When signed orders 


or contracts are received by such solicitors, the orders or contracts are 


forwarded to the Chicago offices of respondents and the wares called 
for therein are shipped in interstate commerce from there either di- 


rectly to the purchasers throughout the various States or to such 


solicitor-salesmen for delivery to such purchasers throughout the 
various States. All shipments of books are on orders or contracts 
sent in by such salesmen. All payments made for said books, except 
the initial payments made to sales people, are remitted directly to the 


offices of respondents in Chicago. 


Par. 7. In the course and conduct of their business, respondents have 


been at all times herein referred to in competition nls other corpora- 
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tions, individuals, firms and partnerships likewise engaged 1 in similar 
Pome involving the sale and distribution of books in interstate 
commerce. 

Par. 8. To promote the sale of said books respondents have repre- 
sented that: 

(2) The volumes of the encyclopedia were free and the buyer was 
to pay for and did pay for only loose-leaf extension service at a 
stated price. 

(b) The volumes of the encyclopedia were given free or at an espe- 
cially low price as part of an advertising program because of the 
prominence of the prospective purchaser or for other reasons appealing 
to the prospect. . 

(c) The price at which the units were being offered for sale and sold 
was a special price. 

(d) An instrument presented to prospects for their signature in 
connection with the sale of said units was simply a receipt or an order 
blank. 

(e) The “research service” was furnished by “The General Research 
Foundation,” of which the purchaser became a member. 

(7) The purchase price represented the entire ultimate cost of the 
unit. 

Par. 9. In truth and in fact there were at all times regular prices 
established by the respondents for the various units at which they 
were usually and customarily offered and sold. The volumes of the en- 
cyclopedia were not given free nor were they offered or sold at especially 
low prices to selected individuals as a part of an advertising scheme 
or otherwise. Sales were made of the units in which the bound volumes 
of the encyclopedia were an important element at respondents’ then 
current and usual prices. Alleged special prices which were offered 
were in fact respondents’ then current and usual prices. 

The instruments presented for signature of prospective purchasers 
in connection with the sale of the units were cleverly worded promises 
to pay certain sums in money and are of the same force and effect 
as promissory notes. Purchasers, however, were induced to sign and 
did sign under the mistaken belief that they were signing simple 
receipts or orders that were not promissory notes. 

The General Research Foundation, the true name of which was 
“General Research Foundation, Inc.,” is not a “foundation” in the 
sense in which that term or designation is usually used, understood 
and accepted by the general public, that is, an institution in whole or 
in part supported by disinterested or eleemosynary funds. 

The purchase price of the unit as shown in respondents’ contract- 
order-forms did not show its entire, ultimate cost. In addition to the 
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price stated in the contract-order-form, buyers were able to obtain the 
quarterly loose-leaf extension service issues only by paying 24¢ each, 
aggregating $9.60 for the service for 10 years. Buyers at times failed 
to understand that they were to pay additional sums for the extension 
service. 

Par. 10. To enforce collection of accounts due on purchase orders 
for sets of books and services obtained as aforesaid, respondents 
represented to the buyers that the accounts due and the said written 
instruments evidencing the debts had been purchased by respondent, 
Publishers Finance Co., Inc., before maturity and for a valuable con- 
sideration from respondent, United Educators, Inc., and that said 
Publishers Finance Co., Inc., was an innocent purchaser of such 
obligations. Respondents threatened some purchasers with action 
through local banks and attorneys and, in the case of teacher-pur- 
chasers, through school authorities. 

Par. 11. Said respondents, Publishers Finance Co., Inc., was not 
an innocent purchaser for value before maturity of said obligations, 
but had full knowledge of all the facts surrounding each of such 
transactions. 

Par. 12. Respondents utilized the services of many salesmen or 
solicitors and their sales aggregated 17,937 sets between April 1931 
and April 1936. There is evidence that the respondents knew the 
selling tactics employed by certain of their employees, and in any 
event the respondents should, if reasonably observant, have known of 
their use and the Commission so finds. While there is evidence that 
respondents on occasion cautioned some individual persons in their 
employ against the use of such practices, such cautions were given 
after, rather than before, the event. The individual respondents 
assert that subsequent to December 14, 1936, active steps to put a stop 
to the sales tactics described herein were taken. The record does not 
disclose the nature or extent of such steps, and other than this testi- 
mony there is no evidence that any general affirmative step was taken 
by the respondents to prevent the use of these practices prior to 
May 27, 1937, when a notice with reference to them was sent to all 
salesmen and solicitors. Prior to that time it appears that respond- 
‘ents’ efforts to this end were occasional, and were given personally to 
a limited number of the numerous solicitors. 

Par. 13. The use by respondents of the foregoing false and mis- 
leading statements and representations with respect to the terms and 
conditions upon which the said units were sold, the nature of its order 
blank, the status of General Research Foundation, Inc., and the terms 
upon which the loose-leaf extension could be obtained, has had and 
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now has the capacity to, and has, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false, deceptive and misleading statements and 
representations are true, and because of such erroneous and mistaken 
belief to purchase substantial quantities of respondents’ said books and 
services, 

As a result thereof trade has been diverted unfairly to the respond- 
ents from their competitors in said commerce. In consequence thereof 
injury has been and is now being done by respondents to competition 
in commerce between and among the various States of the United 
States and in the: District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents, United Educators, 
Inc., General Research Foundation, Inc., Publishers Finance Co., Inc., 
Warren T. Davis, Joseph J. Rink, and Elmer C. Wolford, have been 
and are to the prejudice and injury of the public and of competitors 
of respondents and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before John W. Addison, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, 'That the respondents, United Educators, Inc., General 
Research Foundatin, Inc., Publishers Finance Co., Inc., Warren T. 
Davis, Joseph J. Rink, and Elmer C. Wolford, and each of them, their 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of any books, set of books, or publications, in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1, Advertising or representing, in any manner, to purchasers or 
prospective purchasers that any books or set of books offered for sale 
and sold by them will be given free of cost to said purchasers or pro- 
spective purchasers, when such is not the fact. | 
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2. Advertising or representing, in any manner, that purchasers or 
prospective purchasers of respondents’ publications are only buying 
or paying for loose-leaf supplements intended to keep the set of books 
up to date for a period of years, when such is not the fact. 

3. Advertising or representing, in any manner, to purchasers or 
prospective purchasers that any books or set of books are offered at 
an especially low price, unless and until the price at. which the books 
or set of books are offered is less than the price for which said books 
or set of books are usually or customarily offered for sale and sold. 

4. Representing that any instrument presented to prospective cus- 
tomers for signature in connection with the sale of any books or set of 
books is a mere receipt or order blank, when such instrument is an 
agreement to pay a specified sum or sums on a date or dates certain. 

5. Representing that any instrument presented to prospective cus- 
tomers for signature in connection with the sale of any books or set 
of books is not. a promissory note, when such instrument contains an 
agreement by the signer to pay a specified sum or sums on a date or 
dates certain. 

6. Representing that the holder of any instrument acquired in con- 
nection with the sale of any books or set of books is a bona fide 
purchaser for value before maturity, when such is not the fact. 

7. Representing as a “foundation” any organization other than one 
in whole or in part supported by disinterested or eleemosynary funds. 

8. Advertising or representing, in any manner, as the purchase price 
of any books or set of books, together with any loose-leaf extension 
service therefor, or any other service or article, any sum other than 
the entire ultimate cost of such books or set of books and service and 
article to the purchaser. 

9. Advertising or representing, in any manner, that any specific 
sum is, or includes, the price or the full price of any books or set of 
books together with any right or option to purchase other books, serv- 
ices or articles, unless all the terms and conditions in connection with 
the exercise of such right or option are clearly and conspicuously stated 
in immediate connection therewith. 

It is further ordered, That the respondents shall, within 60 days 


after service upon them of this order, file with the Commission a 


report in writing, setting forth in detail the manner and form in w hich 
they have complied with this order. 
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OSTREX COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3354. Complaint, Mar. 11, 1938—Decision, Aug. 8, 1939 


Where a corporation engaged in sale and distribution of its “Ostrex” medicinal 


(a 


eS 


preparation to wholesale and retail druggists in various States for resale to 
members of purchasing public, in substantial competition with others engaged 
in sale and distribution of medicinal and other preparations and products 
designed and used for the same general purposes for which it represented 
its said “Ostrex” as effective, as below set forth, and including many who 
do not in any manner misrepresent their preparations or products or thera- 
peutic properties thereof and who do not make any other false statements in 
connection with their sale and distribution; in advertisements which it dis- 
seminated through newspapers, publications, and bulletins circulating among 
the various States and in the District of Columbia— : 
Represented, directly and by implication, that use of said “Ostrex” would 
build up or regenerate the blood, and that it constituted a competent and 
effective gland stimulant and invigorator, and that quickest blood-building 
iron was contained in raw oysters, through such statements, among numerous 
others, as “Get rid of the weak, exhausted, pepless condition that makes you 
feel halfa man. Get rich red blood * * *,” “Get package Ostrex Tablets 
today. They make you red-blooded, * * * make you feel peppy, 
younger,” “Men get vigor at once * * * One dose peps tp—organs, 
glands,” and “The quickest blood-building iron, copper, manganese and 
calcium are obtained from raw oysters. New discovery, Ostrex, contains 
these especially quick blood builders and weight builders * * * in highly 
concentrated form” ; 


Facts being it had no therapeutic value for building up or regenerating blood 


(b) 


of persons who were normal as regards blood count, it was not a competent 
or effective gland stimulant or inyigorator for the various glands of the 
body, except insofar as iodine and calcium contained therein might bene- 
ficially affect thyroid or parathyroid glands, was not a competent or effective 
stimulant or invigorator of any other endocrine glands of the body, and 
quickest blood-building iron is not found in organic iron contained in raw 
oysters, but iron in inorganic compounds is better utilized by body to build 
up and improve blood than is iron contained in organic compounds; 
Represented that use of said product would carry new life and power to 
every nerve cell and enliven and revitalize weak organs, and afforded a 
competent, effective, and reliable method for gaining substantial amount of 
weight, and was beneficial to the nerves and in treatment of anemia; 


Facts being it would not carry new life or power to nerve cells or invigorate or 


revitalize weak organs as aforesaid, had no value as a method for gaining 
weight, except insofar as nux vomica therein contained might cause increase 
in intake of food through stimulating the appetite, and calcium, phosphorus, 
and iron content might tend to counteract deficiencies in such minerals, and 
would not beneficially affect nerves of users in those cases of nervous dis- 
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orders which were caused by or persisted because of conditions other than 
deficiencies of calcium or phosphorus; and 

(c) Represented that said preparation was made from Government-inspected 
raw oysters; ' 

Facts being it was not made from raw oysters inspected by agents or representa- 
tives of the United States Government; 

With effect of causing substantial portion of purchasing public to have erroneous 
and mistaken belief that such statements and representations were true, 
and that its said preparation possessed properties claimed and represented, 
and would accomplish results indicated, and of causing substantial portion 
of said public, because of such belief, to purchase substantial quantities. 
thereof, and with result that, as direct consequence thereof, trade in com- 
merce as aforesaid was diverted unfairly to it from its competitors afore- 
said, who truthfully represent the therapeutic value of their respective 
preparations: 

. Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition. 


Mr. John N. Wheelock for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Ostrex 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
been and now is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary, 1. Respondent, Ostrex Co., Inc., is a corporation, or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, and having its office and principal place 
of business in the city of New York, State of New York. 

Par. 2. The respondent is now, and has been for more than 2 
years last past, engaged in the business of selling and distributing a 

_ medicinal or pharmaceutical preparation designated as “Ostrex.” 
Respondent sells said preparation to wholesale and retail druggists 
situated in various States of the United States for ultimate resale 
to members of the purchasing public, and respondent causes the said 
preparation, when sold, to be transported from its place of business 
in the State of New York to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
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tained, a course of trade in said preparation so sold and distributed 
by it in commerce among and between the various States of the 
United States and.in the District of Columbia. 

Par. 3. During all the times mentioned herein, other individuals, 
firms, and corporations in various States of the United States have 
been and are engaged in the business of selling and distributing 
various preparations designed and used for the same general pur- 
poses for which respondent represents the product “Ostrex” to be 
effective as herein set forth. Such other individuals, firms, and 
corporations have caused and do cause their said preparations, when 
sold by them, to be transported from various States of the United 


States, to, into and through States other than the State of origin of 


the shipment thereof to the respective purchasers thereof. In the 
course and conduct of its business of selling and distributing the 
preparation “Ostrex” in commerce, as herein described, the respond- 
ent has been, during all the times mentioned herein, and is now, in 
competition with such other individuals, firms, and corporations. 

Par. 4. In the course and conduct of its business of selling the 
preparation “Ostrex” in commerce, as herein described, and in fur- 
therance of the sale thereof, the respondent, during the times men- 
tioned herein, caused statements and representations to appear in 
newspapers, publications, and bulletins, having an interstate circu- 
lation, purporting to be descriptive of said preparation and of its 
effectiveness in use. In furtherance of the sale of such preparation 
and to create a public demand therefor, the respondent, during the 
times mentioned herein, made or caused to be made, the following 
statements and representations in advertisements inserted in various 
publications, newspapers, and bulletins having an _ interstate 
circulation : 

Eating oysters restores the mineral substances, regenerates blood, renews 
pep, but Ostrex, new tablet tonic, invigorates still more. Made from Gov- 
ernment inspected raw oysters, with extra tonic elements added. 

Fill out hollow neck and cheeks; get curves; lovely limbs. Gain 5 to 15 
pounds in few weeks. Take Ostrex. 

I gained 12 pounds in four weeks. Now have fine figure. . . . Thou- 
sands can write like above after taking the new discovery, Ostrex Tonic. 
Contains weight-building iron, calcium, phosphorus and nux vomica advised 
by doctors. Also contains an amazing invigorator, attained from raw oysters, 
which stimulates digestive glands to turn more of your food into flesh. Be- 
cause of this added stimulant, Ostrex builds weight faster. It also puts flesh 
on people who never could gain before because of weak digestive glands. 

Get rid of the weak, exhausted, pepless condition that makes you feel half 
aman. Get rich red blood. It carries new life and power to every nerve cell 


and organ. You will feel peppier, younger. Red blood makes you feel new 
all over. 


at 


OSTREX CO., INC. 567 


564 Complaint 


Ostrex—inerease nerve force, enliven weak organs, invigorate glands, brace 
you up all over. 

Don’t be old at 40. Take new discovery, Ostrex. 

Get package Ostrex Tablets today. They make you red-blooded, give you 
nerye force, revitalize weak organs and glands, and make you feel peppy, 
younger. 

The quickest blood-building iron, copper, manganese and calcium are ob- 
tained from raw oysters. New discovery, Ostrex, contains these especially 
quick blood builders and weight builders with added digestive tonics, in highly 
concentrated form. 

Doctors say physical weakness, exhaustion, anemia and other conditions 
that make you feel old at middle age are due to weak blood. Get rich, red 
blood—new vigor starts right away. They once advised raw oysters. Now a 
new discovery, Ostrex, is advised. 

Men get vigor at once! New Ostrex Tonic Tablets contain raw oyster 
invigorators and other stimulants. One dose peps up organs, glands. 

The aforesaid statements, together with many others similar 
thereto not set out herein but of the same tenor and meaning, serve 
as representations on the part of the respondent to members of the 
purchasing public (1) that the use of said preparation restores and 
supplies mineral substances such as iron, copper, manganese, cal- 
cium, and phosphorus to the human body; (2) that the use of said 
preparation builds up and regenerates blood, stimulates digestive 
glands, benefits nerves, and carries new life and power to every 
nerve cell and enlivens and revitalizes weak organs; (3) that the use 
of said preparation is a competent, effective, and reliable method for 
gaining a substantial amount of weight; (4) that said preparation 
is a competent and effective gland stimulant, invigorator, and apliro- 
disiac; (5) that the use of said preparation will cure and is bene- 
ficial in the treatment of anemia and physical weakness and 
exhaustion due to weak blood; (6) that said preparation has sub- 
stantial therapeutic value as a remedy or cure for, or a treatment for, 
many of the ailments, maladies, diseases, and conditions to which 
mankind is subject; and (7) that said preparation is made from 
Government-inspected raw oysters. 

Par. 5. In truth and in fact, the use of the preparation “Ostrex” 
will not restore or supply mineral substances such as iron, copper, 


-palcium, manganese, and phosphorus to the human body in an amount 


or amounts sufficient to be of any beneficial value to the user of such 
preparation. The use of the said preparation will not build up or 
regenerate the blood; neither will it stimulate digestive glands, benefit 
nerves, carry new life and power to every nerve cell; nor will it enliven 
or revitalize weak organs. The use of the said preparation is not a 
competent, effective, or reliable method for gaining any substantial 
amount of weight. The said preparation is not a competent or effec- 
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tive gland stimulant, invigorator, or aphrodisiac. The use of said 
preparation will not cure anemia, nor does it have any substantial 
therapeutic value in the treatment of anemia, physical weakness, and 
exhaustion due to weak blood. The iron contained in the said prepa- 
ration when taken over a reasonable period of time is not in a quantity 
sufficient to materially influence the coloring matter of the blood. The 
quickest blood-building iron is not found in the organic iron contained 
in raw oysters. The iron contained in the inorganic compounds is 
better utilized by the body to build up and improve the blood than is 
the iron contained in the organic compounds. 

The said preparation is not made from raw oysters, inspected by 
agents or representatives of the United States Government. 

In truth and in fact, the said preparation has no substantial thera- 
peutic value as a remedy or cure for, or as a treatment for, the ailments, 
maladies, diseases, and conditions to which mankind is subject as is 
claimed by the respondent through the representations described in 
paragraph 4 hereof. All of the statements and representations rel- 
ative to the therapeutic value of the preparation “Ostrex” as set forth 
in paragraph 4 hereof are grossly inaccurate, incorrect, exaggerated, 
and are not true statements of the therapeutic value of the preparation 
“Ostrex.” 

Par. 6. The statements and representations of respondent, as set- 
out in, paragraph 4 hereof, relative to the efficacy of the preparation 
“Ostrex” have a tendency and capacity to and do confuse, mislead, and 
deceive members of the purchasing public into the erroneous and mis- 
taken beliefs that the preparation “Ostrex” is a remedy or a competent 
and adequate treatment for the ailments of the human body for which 
the said preparation is recommended and advertised as aforesaid and 
into the purchase of such preparation because of said erroneous and 
mistaken beliefs so engendered. Trade is thereby unfairly diverted 
to respondent from its said competitors who are engaged in the sale 
and distribution of preparations designed for similar usage in treat- 
ing the ailments of the human body for which the respondent recom- 
mends its said preparation and who truthfully advertise the extent 
of the value of their respective preparations. In consequence thereof 
injury has been done, and is being done, by respondent to competition 
in commerce among and between the various States of the United 
States. 

Par. 7. The aforesaid methods, acts, and practices of respondent are 
all to the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled, “An Act to create a Federal Trade Commission, to define its 
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powers and duties, and for other purposes,” approved September 
26, 1914, 


Report, Frnpings As To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 11th day of March 1938, issued 
and thereafter served its complaint in this proceeding upon said re- 
spondent, Ostrex Co., Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the 
president of the respondent corporation, and W. T. Kelley, chief 
counsel for the Federal Trade Commission, subject to the approval 
of the Commission, may be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the 
complaint, or in opposition thereto, and that the said Commission 
may proceed upon said statement of facts to make its report, stating 
its findings as to the facts, and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint, answer, and stipulation, said stipulation having been approved, 
accepted, and filed, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Ostrex Co., Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York and having its office and principal place of 
business in the city of New York, State of New York. 

Par. 2. The respondent is now and has been for more than 2 years 
last past engaged in the business of selling and distributing a medic- 
inal or pharmaceutical preparation designated as “Ostrex.” Re- 
-spondent sells said preparation to wholesale and retail druggists 
situated in various States of the United States for ultimate resale to 
members of the purchasing public. Respondent causes the said 
preparation, when sold by it, to be transported from its aforesaid 
place of business in the State of New York to the purchasers thereof 
at their respective points of location in various States of the United 
States and in the District of Columbia. Respondent maintains, and 
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at all times mentioned herein has maintained, a course of trade in 
commerce in said preparation among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other corporations, and with 
partnerships, firms, and individuals selling and distributing medic- 
inal and other preparations and products designed and used for the 
same general purposes for which the respondent represents the 
product Ostrex to be effective as herein set forth. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products or the therapeutic 
properties thereof and who do not make any other false statements 
in connection with the sale and distribution of their said prepara- 
tions and products. 

Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said preparation, respondent 
has caused advertisements, containing representations and claims 
with respect to the properties of said preparation and the results 
that may be expected to be obtained from the use thereof, to be dis- 
seminated in newspapers, publications, and bulletins having a circu- 
lation among and between the various States of the United States 
and in the District of Columbia. Among and typical of the repre- 
sentations contained in said advertisements so used and disseminated 
as aforesaid are the following: 

Hating oysters restores the mineral substances, regenerates blood, renews 
pep, but Ostrex, new tablet tonic, invigorates still more. Made from Goyern- 
ment inspected raw oysters, with extra tonic elements added. 

Will out hollow neck and cheeks; get curves; lovely limbs. Gain 5 to 15 pounds 
in few weeks. Take Ostrex. 

I gained 12 pounds in four weeks. Now have fine figure. Thousands can 
write like above after taking the new discovery, Ostrex Tonic. Contains weight- 
building iron, calcium, phosphorus and nux vomica advised by doctors. Also 
contains an amazing invigorator, attained from raw oysters, which stimulates 
digestive glands to turn more of your food into flesh. Because of this added 
stimulant, Ostrex builds weight faster. It also puts flesh on people who never 
could gain before because of weak digestive glands. 

Get rid of the weak, exhausted, pepless condition that makes you feel half a 


man. Get rich red blood. It carries new life and power to every nerve cell 


and organ. You will feel peppier, younger. Red blood makes you feel new 
all over. 

Ostrex—increase nerve force, enliven weak organs, invigorate glands, brace 
you up all over. 

Don’t be old at 40. Take new discovery, Ostrex. 

Get package Ostrex Tablets today. They make you red-blooded, give you nerve 
force, revitalize weak organs and glands, and make you feel peppy, younger. 
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The quickest blood-building iron, copper, manganese and calcium are obtained 
from raw oysters. New discovery, Ostrex, contains these especially quick blood 
builders and weight builders with added digestive tonics, in highly concen- 
trated form. 

Doctors say physical weakness, exhaustion, anemia and other conditions that 
make you feel old at middle age are due to weak blood. Get rich, red blood— 
new vigor starts right away. They once advised raw oysters. Now a new 
discovery, Ostrex, is advised. 

Men get vigor at once! New Ostrex Tonic Tablets contain raw oyster in- 
vigorators and other stimulants. One dose peps up organs, glands. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto, not herein set out, 
all of which purport to be descriptive of respondent’s preparation 
and its effectiveness in the treatment of ailments and conditions of 
the human body, respondent has represented directly and by impli- 
cation, among other things: that the use of such preparation will 
build up or regenerate the blood; that the use of such preparation 
is a competent and effective gland stimulant and invigorator; that 
the use of such preparation will carry new life and power to every 
nerve cell and enliven and revitalize weak organs; that the use of 
such preparation is a competent, effective and reliable method for 
gaining a substantial amount of weight; that the use of such prepara- 
tion will benefit the nerves; that the use of such preparation is bene- 
ficial in the treatment of anemia; that the quickest blood-building 
iron is contained in raw oysters; and that such preparation is made 


from Government-inspected raw oysters. 


Par. 6. In truth and in fact the preparation Ostrex has no thera- 
peutic value for building up or regenerating the blood of persons 
who are normal as regards blood count or hemoglobin percentage or 
of persons suffering from types of anemia which cannot be benefited 
by the administration of iron. Such preparation is not a competent 
or effective gland stimulant or invigorator for the various glands 
of the human body except insofar as the iodine and calcium con- 
tained in such preparation may beneficially affect the thyroid or 
parathyroid glands. Such preparation is not a competent or effec- 
tive stimulant or invigorator of any other endocrine glands of the 
body. Such preparation will not carry new life and power to nerve 
cells of the body. The use of such preparation will not invigorate 
or revitalize weak organs. The use of such preparation has no value 
as a method for gaining weight except insofar as the nux vomica 
contained therein may cause an increase in the intake of food by 
stimulating the appetite and the calcium, phosphorus, and iron con- 
tained therein may tend to counteract deficiencies in such minerals. 
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The use of such preparation will not beneficially affect the nerves 
of the users thereof in those cases of nervous disorders which are 
caused by or persist because of conditions other than deficiencies of 
calcium or phosphorus. The quickest blood-building iron is not 
found in the organic iron contained in raw oysters. The iron con- 
tained in inorganic compounds is better utilized by the body to build 
up and improve the blood than is the iron contained in the organic 
compounds. Such preparation is not made from raw oysters in- 
spected by agents or representatives of the United States Government. 

Par. 7. The use by respondent of the foregoing statements and 
representations, disseminated as aforesaid with respect to said prepa- 
ration, has had, and now has, the capacity and tendency to, and 
does, cause a substantial portion of the purchasing public to have 
the erroneous and mistaken belief that such statements and repre- 
sentations are true and that respondent’s said preparation possesses 
the properties claimed and represented and will accomplish the re- 
sults indicated, and causes a substantial portion of the purchasing 
public, because of said belief, to purchase substantial quantities of 
respondent’s said preparation. As a direct result thereof trade in 
commerce among and between the various States of the United 
States and in the District of Columbia has been diverted unfairly 
to the respondent from its said competitors who truthfully represent 
the therapeutic value of their respective preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation as 
to the facts entered into between the respondent herein and W. T. 
Kelley, chief counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening 
procedure, the Commission may issue and serve upon the respondent 
herem findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Ostrex Co., Inc., its officers, 
representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of a medicinal preparation now designated 
“Ostrex” or any other preparation possessing substantially similar 
therapeutic properties or composed of substantially similar ingre- 
dients, whether sold under the same name or any other name or names 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that the use of said preparation has any beneficial 
effect on the blood unless such representation is limited to those cases 
of persons having an abnormal blood count and hemoglobin percent- 
age and having a type of anemia which may be beneficially affected 
by the administration of iron. 

2. Representing that the use of said preparation is beneficial in 
stimulating or invigorating any glands of the human body unless 
such representation is limited to the effectiveness of the iodine and 
calcium contained in said preparation on the thyroid or parathyroid 
glands. 

3. Representing that said preparation will carry new life and 
power to nerve cells or will invigorate or revitalize weak organs of 
the human body. 

4. Representing that the use of said preparation is beneficial in 
increasing weight unless such representation is limited to statements 
to the effect that said preparation may stimulate the appetite and 
may counteract deficiencies in calcium, phosphorus, and iron. 

5. Representing that the use of said preparation will beneficially 
affect the nerves unless such representation is limited to those cases 
of nervous disorders caused by a deficiency of calcium or phosphorus. 

6. Representing that the iron contained in raw oysters is more 
beneficial in building up the blood than iron contained in other forms 
of organic or inorganic compounds. 

7. Representing that said preparation is made from Government- 
inspected oysters unless and until said preparation is made from 
oysters which have been inspected and approved by accredited repre- 
sentatives of the United States Government. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order file with the Commission a report 
in writing, setting forth in detail the manner and form in which 


it has complied with this order. 
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In THe Matrer or 


JAMES HEDDON’S SONS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8792. Complaint, May 16, 1939—Decision, Aug. 8, 1939 


Where a corporation engaged in manufacture, distribution, and sale of fishing 
tackle, including fishing rods, reels, lines, and lures, and in selling its said 
products to purchasers in other States and in the District of Columbia in 
‘substantial competition with others engaged in distribution and sale of 
similar products of fishing tackle; in advertising its “Pal” hollow seamless 
steel fishing rod in periodicals of general circulation through various 
statements and depictions relative to thickness of the walls of its said 
“Pal” rods as compared to walls of competitive products, and the effective- 
ness and desirability of its own said produect— 

(a) Represented that all other steel rods had a “THICK WALI: at the TIP ~ 
END” and a “THIN WALL at the BUTT END,” whereas its said “Pal” 
rod had a “THIN WALL at the TIP END” and a “THICK WALL at the 
BUTT END”; 

(b) Made use of depictions, in connection with assertions aforesaid, which 
purported to show thickness of other rod at butt and tip as 140 and %o 
inch, respectively, and wbich showed, for its “Pal” rod, wall thickness of 
approximately 14 inch at butt and %o inch at tip, and accompanied such 
depictions with such comment as “The two sectional drawings (at left 
and right) show the difference in wall thickness between Steel Rods pro- 
duced by the old practice and the new Heddon construction,” and ‘The 
left hand sketch shows how the old practice produced an unnecessarily 
thick wall at tip end where flexibility—not strength—is needed”; and 

(c) Set forth, on basis of breakage or durability, asserted results of com- 
parative tests of its said ‘Pal’ rod with other rods tested in connection 
with aforesaid assertions and depictions, and alleged advantages of its 
said “Pal” rod, to the very great advantage of the latter, and under 
statement reading “Which Steel Rod did the Casting-Testers say was 
‘Best-by-Test?? Four (4) Tubular Steel Casting Rods went to the Casting- 
testers—look what their tests proved. Note: These Testers are expert 
casters— * * *,” and represented thereby that tests had been made by 
persons expert in matters involved and who were independent of it, and on 
the basis of such tests had pronounced its said “Pal” rod as “Best-by-Test” ; 

Facts being other hollow steel casting rods are sold and distributed in com- 
merce which have walls whose thickness tapers from butt to tip, or whose 
walls are uniform in such thickness, and while some hollow steel casting 
rods have walls thicker at tip than butt, thickness at former is not or- 
dinarily twice that at latter, thickness of said “Pal” rod at butt was not 
ordinarily four times that at tip, both depictions were in exaggerated and 
distorted proportion and had capacity and tendency to engender mistaken 
and erroneous belief that walls of all such rods other than said “Pal” were 
disproportionately thick at the tip in comparison to the butt, and that 
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the walls of said “Pal” at tip were far thinner in comparison with walls 
of such rods at butt than was in fact the case, said tests were not made 
by experts independent of it, but by workmen in its employ, and there are 
many factors which bear upon desirability and utility of casting rod 
other than its durability, superiority in which, alone, does not furnish 
Sufficient basis for claim of general superiority ; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic into erroneous and mistaken belief that such statements, representations. 
and claims were true, and of causing substantial portion of said public,. 
because of such erroneous and mistaken belief, to purchase substantial 
numbers of its said “Pal” rods, and of thereby diverting, through use 
and dissemination of such statements, representations, and claims, trade 
unfairly to it from competitors, including many who do not misrepresent 
the thickness of the walls of their respective hollow steel fishing rods or 
such thickness as compared to that of their competitors’ rods, and do not 
misrepresent nature of tests made relative to the effectiveness in use of 
their respective products; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. R. W. Branch for the Commission. 
Banning & Banning, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that James Heddon’s 
Sons, a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of the said act, and it now appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapu 1. Respondent James Heddon’s Son is a corporation 
organized under the laws of the State of Michigan and having its 
office and principal place of business in the city of Dowagiac, in the 
State of Michigan. 

Par. 2. Respondent is now, and has been for more than 3 years 
last past, engaged in the business of manufacturing, distributing, 
and selling fishing tackle, including fishing rods, reels, lines, and 
lures. One of its products is a hollow steel fishing rod referred to 
by respondent as its “New” or “Improved” Heddon “Pal” rod. 

Respondent causes and has caused its said products, when sold, to 
be transported from its said place of business in the State of Michi- 
gan to purchasers thereof located in various States of the United 


576 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 29 F TG 


States other than the State of Michigan and in the District of Colum- 
bia. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in commerce in said fishing tackle 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its said business respondent 
is now, and has been for more than 3 years last past, in substantial 
competition with other corporations and with individuals, firms, 
and partnerships engaged in the distribution and sale of rods, reels, 
lines, and lures, and other articles generally referred to as fishing 
tackle, in commerce between and among the various States of the 
United States and in the District of Columbia. Among such com- 
petitors are many who do not misrepresent the thickness of the 
walls of their respective hollow steel fishing rods or the thickness 
of the walls of their said rods as compared to the walls of the hollow 
steel rods of their competitors, and who do not misrepresent the~ 
nature of tests made relative to the effectiveness in use of their 
respective fishing rods. 

Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said fishing rods, the re- 
spondent has caused to be inserted in magazines and other publica- 
tions having a general circulation throughout the various States of 
the United States advertisements containing various statements and 
pictorial representations relative to the thickness of the walls of its 
hollow steel fishing rods, the thickness of the walls of said rods as 
compared to the walls of the rods of its competitors and the effective- 
ness and desirability in use of its said rods. Among and typical of 
the advertisements by respondent containing the aforesaid false and 
misleading statements and pictorial representations, disseminated 
as aforesaid, is an advertisement containing the following statements: 

All Other Steel Rods have a Thick Wall at the Tip End and have a Thin 
Wall at the Butt End. 

The New Heddon “Pal” Steel Rod has a Thin Wall at the Tip End and has 
a Thick Wall at the Butt End. z 

The foregoing statement relative to all-steel rods other than re- 
spondent’s “New Heddon Pal” rod is in close proximity to, and 
graphically illustrated by, a depiction of what purports to be a 
longitudinal cross section of any steel rod other than the “New Hed- 
don Pal,” showing a tapered hollow-steel fishing rod having a wall 
thickness at the tip greater than that at the butt. The foregoing 
statement relative to respondent’s “New Heddon Pal” rod is in close 
proximity to, and graphically illustrated by, what purports to be a 
longitudinal cross section of the “New Heddon Pal” rod, showing | 
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a tapered hollow-steel fishing rod having a wall thickness at the 
tip less than that at the base. Both depictions are approximately 
7% inches in length and show an outside diameter of approximately 
54, inch at the base and 34g, inch at the tip. The depiction first re- 
ferred to shows wall thicknesses at the butt and tip of approximately 
14, inch and 2%, inch respectively; the other depiction shows a wall 
thickness of approximately 1% inch at the butt and 149 inch at the tip. 

The aforesaid advertisement of respondent also contains the fol- 
lowing statements and representations: 

The twbd sectional @rawings (at left and right) show the difference in wall 
thickness between Steel Rods produced by the old practice and the new Heddon 
construction. 

The left hand sketch shows how the old practice produced an unnecessarily 
thick wall at tip end where flexibility—not strength—is needed. 

Which Steel Rod did the Casting-Testers say was “Best-by-Test?” Four (4) 
Tubular Steel Casting Rods went to the Casting-Testers,—look what their tests 
proved. Note: These Testers are expert casters—* * * 


HERE IS THE TESTING REPORT: 


Rods Tested Result 
1st rod (competitor “A’s” Rod) A Limited number of days. Rod broke. 
2nd rod (competitor “B’s” Rod) 16% Longer than rod “A”, Rod broke. 
8rd rod (Old Style Heddon Pal) 50% Longer than rod “A”. Rod broke. 
4th rod (NEW HEDDON PAL) Over 400% Longer than Rod A. Rod in 


fine condition. 


Par. 5. Though the use of the statements, claims, and representa- 
tions hereinabove set-out and others similar thereto not herein set out, 
all of which purport to be descriptive of the method of construction 
of the Improved Heddon Pal rod as distinguished from all other 
steel casting rods, and its superiority to such other rods, respondent 
directly and by implication, among other things, has represented : 
that all hollow-steel fishing rods other than the Improved Heddon 
Pal have walls which are thicker at the tip than at the butt; that the 
wall thickness of such rods at the tip is approximately twice that at 
the butt, whereas the Improved Heddon Pal has a wall thickness 
at the tip approximately one-fourth that at the butt; that tests have 
been made by persons expert in the testing of casting rods who are 
independent of the respondent and that on the basis of such tests 
persons have pronounced the Improved Heddon Pal as “best-by-test.” 

Par. 6. The aforesaid representations used and disseminated by the 
respondent in the manner above described are exaggerated, mislead- 
ing, and untrue. In truth and in fact there are sold and distributed 
in commerce among and between the various States of the United 
States and in the District of Columbia other hollow-steel casting 
rods which have walls whose thickness tapers from butt to tip and 
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others whose walls are uniform in thickness from butt to tip. Al- 
though some hollow-steel casting rods have walls thicker at the tip 
than at the butt, the wall thickness at the tip is not ordinarily twice 
that at the butt. The thickness of the walls of the Heddon Pal rod at 
the butt is not ordinarily four times that at the tip. Both depicitions 
are in exaggerated and distorted proportion and have the capacity 
and tendency to engender the mistaken and erroneous belief that the 
walls of all hollow-steel rods other than the Heddon Pal are dispro- 
portionately thick at the tip in comparison to the butt, and that the 
walls of the Heddon Pal at the tip are far thinner in comparison 
with the walls of such rods at the butt than is in fact the case. The 
tests referred to were not made by experts independent of the re- 
spondent but were made by workmen in its employ. 

There are many factors which bear upon the desirability and util- 
ity of a casting rod other than its durability. Superiority in strength 
or durability alone does not furnish a sufficient basis for a claim of 
general superiority. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and claims disseminated 
as aforesaid with respect to its Improved Heddon Pal rod has had, 
and now has, the capacity and tendency to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such false and misleading statements, repre- 
sentations, and claims are true, and causes and has caused a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial numbers of the respond- 
ent’s Improved Heddon Pal rod. 

As a result, trade has been diverted unfairly to the respondent 
from its competitors in said commerce who truthfully advertise their 
wares, as described in paragraph 38 hereof. In consequence thereof 
injury has been and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FinprNes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 16, 1939, issued, and on May 
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18, 1939, served its complaint in this proceeding upon said respond- 
ent, James Heddon’s Sons, a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On June 7, 1939, the respondent filed its answer in this pro- 
ceeding. Thereafter a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts, signed and executed 
by Banning & Banning, counsel for the respondent, and W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto; and that the said Com- 
mission may proceed upon said statement of facts to make its report 
stating its findings as to the facts (including inferences which it may 
draw from the said stipulated facts) and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. Thereafter this proceeding 
regularly came on for final hearing before the Commission on said 
~ complaint, answer, and stipulation, said stipulation having been 
approved, accepted, and filed; and the Commission, having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, James Heddon’s Sons, is a corporation 
organized under the laws of the State of Michigan and having its 
office and principal place of business in the city of Dowagiac in the 
State of Michigan. It is now, and has been for more than 3 years 
last past, engaged in the business of manufacturing, distributing, and 
selling fishing tackle, including fishing rods, reels, lines, and lures. 
One of its products is a hollow seamless steel fishing rod referred to 
by respondent as its “New” or “Improved” Heddon “Pal” rod. In the 
course and conduct of its business respondent causes and has caused 
its said products, including the “Pal” rod, when sold, to be trans- 
ported from its place of business in the State of Michigan to pur- 
chasers thereof located in States of the United States other than 
the State of Michigan and in the District of Columbia. Respondent 
maintains, and has maintained at all times mentioned herein, a course 
of trade in commerce in the said fishing tackle among and between 
the various States of the United States and in the District of 
Columbia. 
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Par. 2. In the course and conduct of its said business respondent 
is now, and has been for more than 3 years last past, in substantial 
competition with other corporations, and with individuals, firms, 
and partnerships, engaged in the distribution, and sale of rods, 
reels, lines, and lures and other articles generally referred to as fish- 
ing tackle in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of the said “Pal” fishing rods, re- 
spondent has caused to be inserted in magazines having a general 
circulation throughout the various States of the United States ad- 
vertisements containing various statements and pictorial representa- 
tions relative to the thickness of the walls of its hollow-steel fishing 
rods, the thickness of the walls of said rods as compared to the walls 
of the rods of its competitors, and the effectiveness and desirability 
in use of its said rods. Among and typical of the statements and 
pictorial representations contained in the aforesaid advertisements 
are the following: : 

All Other Steel Rods have a THICK WALL at the TIP END and have a 
THIN WALL at the BUTT END. 

The New HEDDON “PAL” Steel Rod has a THIN WALL at the TIP END 
and has a THICK WALL at-the BUTT END. 

The foregoing statement relative to all-steel rods_other than re- 
spondent’s “New Heddon Pal” rod is in close proximity to, and 
graphically illustrated by, a depiction of what purports to be a longi- 
tudinal cross section of any steel rod other than the “New Heddon 
Pal,” showing a tapered hollow-steel fishing rod having a wall thick- 
ness at the tip greater than that at the butt. The foregoing state- 
ment relative to respondent’s “New Heddon Pal” rod is in close 
proximity to, and graphically illustrated by, what purports to be 
a longitudinal cross section of the “New Heddon Pal” rod, showing 
a tapered hollow-steel fishing rod having a wall thickness at the tip 
less than that at the base. Both depictions are approximately 77% 
inches in length and show an outside diameter of approximately 
%¢-inch at the base and %¢-inch at the tip. The depiction first re- 
ferred to shows wall thicknesses at the butt and tip of approximately 
Yo-Inch and %»-inch respectively; the other depiction shows a wall 
thickness of approximately 14-inch at the butt and 145-inch at the 
tip. 

The two sectional drawings (at left and right) show the difference in wall 


thickness between Steel Rods produced by the old practice and the new Heddon 
construction. 


The left hand sketch shows how the old practice produced an unnecessarily 
thick wall at tip end where flexibility—not strength—is needed. 
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Which Steel Rod did the Casting-Testers say was ‘Best-by-Test’? Four (4) 
Tubular Steel Casting Rods went to the Casting-testers—look what their tests 
proved. Note: These Testers are expert casters— * * * 


HERE IS THE TESTING REPORT: 


Rods Tested Result 
ist rod (competitor “A’s” Rod) A Limited number of days. 
Rod broke. 
2nd rod (competitor “B’s” Rod) 16% Longer than rod “A”, 
Rod broke. 
38rd Rod (Old Style Heddon Pal) 50% Longer than rod “A”, 
Rod broke. 
4th rod (NEW HEDDON PAL) Over 400% Longer than rod “A’’, 


Rod in fine condition. 


Par. 4. Through the use of the statements, claims, and representa- 
tions hereinabove set-out and others similar thereto not herein set-out, 
all of which purport to be descriptive of the method of construction 
of the Improved Heddon Pal rod as distinguished from all other 
steel casting rods and its superiority to such other rods, respondent 
directly and by implication, among other things, has represented: 
that all hollow-steel fishing rods other than the Improved Heddon 
Pal have walls which are thicker at the tip than at the butt; that the 
wall thickness of such rods at the tip is approximately twice that at 
the butt, whereas the Improved Heddon Pal has a wall thickness at 
the tip approximately one-fourth that at the butt; that tests have been 
made by persons expert in the testing of casting rods who are inde- 
pendent of the respondent and that on the basis of such tests such 
persons have pronounced the Improved Heddon Pal as “best-by-test.” 

Par. 5. The representations made by respondent, directly and by 
implication, used and disseminated by respondent in the manner 
described, are exaggerated, misleading, and untrue. In truth and in 
fact there are sold and distributed in commerce among and between 
the various States of the United States and in the District of 
Columbia other hollow-steel casting rods which have walls whose 
thickness tapers from butt to tip and others whose walls are uniform 
in thickness from butt to tip. Although some hollow-steel casting 
rods have walls thicker at the tip than at the butt, the wall thickness 
at the tip is not ordinarily twice that at the butt. The thickness of 
the walls of the Heddon Pal rod at the butt is not ordinarily four 
times that at the tip. Both depictions are in exaggerated and dis- 
torted proportion and have the capacity and tendency to engender the 
mistaken and erroneous belief that the walls of all hollow-steel rods 
other than the Heddon Pal are disproportionately thick at the tip in 
comparison to the butt, and that the walls of the Heddon Pal at the 
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tip are far thinner in comparison with the walls of such rods at the 
butt than is in fact the case. The tests referred to were not made 
by experts independent of the respondent but were made by workmen 
in its employ. 

There are many factors which bear upon the desirability and utility 
of a casting rod other than its durability. Superiority in strength 
or durability alone does not furnish a sufficient basis for a claim of 
general superiority. 

Par. 6. The use by the respondent of the foregoing statements, 
representations, and claims disseminated as aforesaid with respect to 
its Improved Heddon Pal rod has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements, representations, and claims are true, and causes and has 
caused a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial numbers of 
the respondent’s Improved Heddon Pal rod. 

Among respondent’s competitors are many who do not misrepresent 
the thickness of the walls of their respective hollow-steel fishing rods, 
or the thickness of the walls of their said rods as compared to the 
walls of the hollow-steel rods of their competitors, and who do not 
misrepresent the nature of tests made relative to the effectiveness in 
use of their respective fishing rods. From such competitors, as a 
result of respondent’s use and dissemination of the aforesaid. state- 
ments, representations, and claims, trade has been diverted unfairly 
to the respondent. In consequence thereof injury has been, and is 
now being done, by respondent to competition in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of competitors 
of respondent, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the provisions of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST ? 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 


1Par. 1 of order published as modified by order dated November 13, 1939. 
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respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and conclu- 
sion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, James Heddon’s Sons, a corpo- 
ration, its officers, representatives, agents, and employees, directly or _ 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of its Improved Heddon Pal hollow- 
steel fishing rod, or other fishing rods, in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1, Representing in any manner that all hollow-steel fishing rods, 
other than respondent’s hollow-steel rods, have walls which are 
thicker at the tip than at the butt. 

2. Using any depiction, pictorial representation, or other adver- 
tisement which shows in incorrect proportion the relative thickness 
of the walls at the tip and butt of respondent’s or other hollow-steel 
fishing rods, or any section or sections thereof. 

3. Stating the results of, or making representations relative to, 
tests of respondent’s or other fishing rods, unless such tests were 
made by competent persons independent of respondent, provided 
that if such tests are made by persons not independent of respond- 
ent, there must be stated in direct connection therewith, in words of 
equal conspicuousness, the connection of such persons with respondent. 

4. Representing that the results of comparative tests of respond- 
ent’s fishing rods with other rods show respondent’s rods to be supe- 
rior unless and until such is the fact and unless such representation 
is limited to the superiority of respondent’s rods in only those factors 
proven by such tests. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MartTTER OF 


USONA SHIRT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 8842. Complaint, July 6, 1989—Decision, Aug. 8, 1939 


Where a corporation engaged in sale and distribution of various grades and 
types of textile fabrics, including men’s shirts, to members of purchasing 
public in various States and in the District of Columbia; in furtherance 
of practice of representing falsely condition and constituent fiber or mate- 
rial of which various products sold and distributed by it were made, through 
false representations on labels attached to its products and in various ad- 
vertising matter, and, in said connection, of inserting in catalogs, price 
lists, and other advertising matter distributed among prospective purchasers 
situated in the various States and in said District, false statements and - 
representations purporting to be descriptive of its said products as afore- 
said— 

(a) Represented, as typical, that certain of its products were “shrunk,” “pre- 
shrunk,” or ‘full shrunk,” through use of said words on labels thereof, and 
that such garments thus labeled were made from shrink-proof or non- 
shrinkable cloth, or from cloth which had been shrunk to such an extent 
that no residual shrinkage was left therein, facts being products thus 
marked, stamped, labeled, and advertised were not made of such cloth, and 
said cloth from which such products were made had not in fact been fully 
shrunk to the extent that no residual shrinkage was left remaining in 
goods concerned; and 

(0). Represented, as typical, to purchasing and consuming public, that its said 
products were made especially for each individual customer, through using, 
on labels and in catalogs, term ‘custom made,” notwithstanding fact they 
were manufactured in same way that ready-made shirts are ordinarily 
manufactured ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous beliefs that it had truthfully represented con- 
dition of constituent fiber or material of which its various products were 
made, and that they were in fact custom made, and with result, by reason 
of such erroneous and mistaken beliefs, that number of consuming public 
purchased substantial volume of its products, and trade was diverted un- 
fairly to it from its competitors also engaged in sale and distribution in 
commerce as aforesaid of various grades and types of textile fabrics and 
both custom-made and ready-made shirts: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Mr. James L. Fort for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Usona Shirt Co., 
a corporation, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: ) 

Paracrapu 1. Respondent, Usona Shirt Co., is a corporation organ- 
ized and existing under the laws of the State of New York, with its 
principal place of business at 230 Fifth Avenue, in the city of New 
York, State of New York. 

Par. 2. Respondent is now, and for a year or more last past has 
been, engaged in the business of selling and distributing various 
grades and types of textile fabrics, among which are men’s shirts. The 
respondent sells its products to members of the purchasing public 
situated in the various States of the United States and in the District 
of Columbia, and causes said products when sold by it to be transported 
from its place of business in the State of New York to the purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of New York, and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. . 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia, with other corporations and with 
individuals, firms, and partnerships engaged in the business of selling 
and distributing various grades and types of textile fabrics and men’s 
shirts in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of its said business, the respondent 
has engaged in the practice of falsely representing the constituent 
fiber or material, and the condition thereof, of which the various prod- 
ucts sold and distributed by it are made, by means of false representa- 
tions on labels attached to its products and in various advertising 
matter. In furtherance of this practice and for the purpose of in- 
ducing the purchase of its said products, respondent has caused false 
statements and representations purporting to be descriptive of such 
products and the condition of their respective constituent fiber or 
material to be inserted in catalogues, price lists and in other advertising 
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matter distributed among prospective purchasers of said products 
situated in various States of the United States and in the District of 
Columbia. 

Par. 5. Among and typical of the acts and practices above de- 
scribed, the respondent represented certain of its products, by the use 
of labels thereon, as being “shrunk,” “preshrunk,” or “full shrunk,” 
and represented that said garments so labeled were made from shrink- 
proof or nonshrinkable cloth, or from cloth which had been shrunk to 
such an extent that no residual shrinkage was left in such cloth. 

Par. 6. In truth and in fact, the products so marked, stamped, 
labeled and advertised as described in paragraph 5 hereof, were not 
made of shrink-proof, nonshrinkable cloth, and such cloth from 
which said products were made had not in fact been fully shrunk to 
the extent that no residual shrinkage was left remaining in such 
goods. : 

Par. 7. Another and typical act and practice engaged in by the 
respondent in falsely representing its products is the use on labels 
and in catalogues, distributed as aforesaid, of the term “custom- 
made,” thereby representing to the purchasing and consuming public 
that its said products were made especially for each individual cus- 
tomer, when in truth and in fact such products were manufactured 
in the same way that ready-made shirts are ordinarily manufactured. 

Par. 8. The use by the respondent of the aforesaid acts and prac- 
tices has had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the. purchasing public into the erro- 
neous beliefs that the respondent has truthfully represented the 
condition of the constituent fiber or material of its various products 
and that such products are in fact custom made. On account of such 
erroneous and mistaken beliefs, a number of the consuming public 
have purchased a substantial volume of respondent’s products with 
the result that trade has been diverted unfairly to the respondent 
from his competitors who are also engaged in the sale and distribu- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia, of various grades and types 
of textile fabrics and both custom made and ready-made shirts. As 
a consequence thereof, injury has been done, and is now being done, 
by respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 6, 1939, issued, and on July 7, 
1939, served its complaint in this proceeding upon respondent, Usona 
Shirt Co., charging it with unfair methods of competition and unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On July 25, 1939, respondent filed its answer 
in which it admitted all the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and the answer thereto, and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


_ Paracrapu 1. Respondent, Usona Shirt Co., is a corporation or- 
ganized and existing under the laws of the State of New York, with 
its principal place of business at 230 Fifth Avenue, in the city of New 
York, State of New York. 

Par. 2. Respondent is now, and for a year or more last past has 
been, engaged in the business of selling and distributing various 
grades and types of textile fabrics, among which are men’s shirts. 
The respondent sells its products to members of the purchasing 
public situated in the various States of the United States and in the 
District of Columbia, and causes said products, when sold by it, to be 
transported from its place of business in the State of New York to 
the purchasers thereof at their respective points of location in various 
States of the United States other than the State of New York and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other corporations and with 
individuals, firms, and partnerships engaged in the business of selling 
and distributing various grades and types of textile fabrics and men’s 
shirts in commerce among and between the various States of the 
United States and in the District of Columbia. 
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Par. 4. In the course and conduct of its said business, the re- 
spondent has engaged in the practice of falsely representing the 
constitutent fiber or material, and the condition thereof, of which 
the various products sold and distributed by it are made, by means 
of false representations on labels attached to its products and in 
various advertising matter. In the furtherance of this practice, and 
for the purpose of inducing the purchase of its said products, re- 
spondent has caused false statements and representations purporting 
to be descriptive of such products and the condition of their re- 
spective constituent fiber or material to be inserted in catalogs, price 
lists, and in other advertising matter distributed among prospective 
purchasers of said products situated in the various States of the 
United States and in the District of Columbia. 

Par. 5. Among, and typical of, the acts and practices above de- 
scribed, respondent represented certain of its products, by the use of 
labels thereon, as being “shrunk” “preshrunk,” or “full shrunk,” and 
represented that said garments so labeled were made from shrink- 
proof of nonshrinkable cloth, or from cloth which had been shrunk 
to such an extent that no residual shrinkage was left in such cloth. 

Par. 6. In truth and in fact, the products so marked, stamped, 
labeled, and advertised as described in paragraph 5 hereof, were 
not made of shrink-proof or nonshrinkable cloth, and such cloth 
from which said products were made had not in fact been fully 
shrunk to the extent that no residual shrinkage was left remaining 
in such goods. 

Par. 7. Ancther, and typical, act and practice engaged in by the 
respondent in falsely representing its products is the use, on labels 
and in catalogs distributed as aforesaid, of the term “custom-made,” 
thereby representing to the purchasing and consuming public that 
its said products were made especially for each individual customer, 
when in truth and in fact such products were manufactured in the 
same way that ready-made shirts are ordinarily manufactured. 

Par. 8. The use by the respondent of the aforesaid acts and prac- 
tices has had, and now has, a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous beliefs that the respondent has truthfully represented the 
condition of the constituent fiber or material of which its various 
products are made, and that such products are, in fact, custom made. 
On account of such erroneous and mistaken beliefs, a number of the 
consuming public have purchased a substantial volume of respondent’s 
products, with the result that trade has been diverted unfairly to the 
respondent from its competitors who are also engaged in the sale and 
distribution in commerce between and among the various States of 
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the United States and in the District of Columbia of various grades 
and types of textile fabrics and both custom made and ready made 
shirts. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s. 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearing as to the said facts, and 
the Commission having made its findings as to the facts and conclusion: 
that said respondent has violated the provisions of the Federal Trade: 
Commission Act. 

It is ordered, That the respondent, Usona Shirt Co., its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and dis- 
tribution of textile fabrics including men’s shirts and other like 
articles, in commerce, as “commerce” is defined in the Federal Trade. 
Commission Act, do forthwith cease and desist from : 

1. Using the words “shrunk,” “preshrunk,” or “full shrunk,” or any 
other words or terms of similar import or meaning, to describe, desig- 
nate, or in any way refer to, any fabric which is not in fact shrink- 
proof or nonshrinkable, or which has not been fully shrunk or pre- 
shrunk to the extent that no residual shrinkage is left therein. 

2. Using the words “custom-made,” or any other words or terms of 
similar import and meaning, to designate, describe, or in any way refer 
to, shirts or other products which are not made especially for each 
individual customer. 

3. Representing that respondent’s products possess a quality, grade, 
character or condition superior to or different from that which they 
actually possess. 

It is further ordered, That the respondent shall, within 60 days after 
the service upon it of this order file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MarTrTer OF 


ZO-RO-LO, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3030. Complaint, Jan. 8, 1987—Decision, Aug. 12, 1939 


Where a corporation engaged in manufacture of its “Zo-Ro-Lo” liquid medicinal 
preparation, for use, as represented by it, by members of consuming public 
afflicted with diabetes, arthritis and various other ailments and conditions, 
and in sale thereof to purchasers at wholesale, authorized to use said name 
“Z%o-Ro-Lo” in their trade names, and by mail direct to consumers; in 
advertisements in booklets, blotters and other printed matter distributed 
to members of purchasing public in various States and in broadcasts from 
radio stations of extrastate audience, and through authorized use by dis- 
tributors of trade name as aforesaid, and in other ways— : 

(a) Represented that said preparation was a cure or remedy for arthritis, 
asthma, brain disease, Bright’s Disease, diabetes, acidity, epileptic convul- 
sions, gall stones, inward goitre, rheumatism, neuritis, sciatica, or sinus, 
kidney or prostate gland trouble; 

(b) Represented that said “Zo-Ro-Lo” neutralized toxic poison, relieved all 
pain, or had therapeutic value in the treatment of ailments which are due 
to intestinal auto-intoxication; and 

(c) Represented that said preparation was beneficial in starting one on the 
road to health, and in building up resistance to combat the-cause of disease; 

Facts being said “Zo-Ro-Lo” was no more than a mild laxative, taken in small 
doses, or purgative, if concentration of salts was high and dose large, had, 
aside from foregoing, no therapeutic value, and did not tend to neutralize 
toxic poisons or eliminate cause of majority of diseases, had no therapeutic 
value in treatment of ailments which were due to intestinal auto-intoxi- 
cation other than as laxative or purgative, 90 percent of all human ailments 
are not, as represented by it, traceable to toxins formed in colon by auto- 
intoxication caused by putrefaction of uneliminated waste products, it was 
not a cure or remedy for rheumatism or rheumatic fever, caused by infec- 
tion and defective alimentation, nor for arthritis, for which no cure or 
remedy is known, nor for various other ailments and conditions above 
specified, other than as aforesaid noted, nor for general paresis or other 
mental conditions associated with organic or functional disturbances in 
the nervous system ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into belief that all said representations were true, and with 
result, as direct consequence of such mistaken and erroneous belief induced 
through such advertising and-representations, of causing consuming public 
to purchase substantial volume of said “Zo-Ro-Lo,” and of thereby diverting 
trade unfairly to it from others engaged in sale, in commerce among the 
various States, of products intended to be used for like and similar purposes, 
and who truthfully advertise the same: 
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Held, That such representations, acts and practices, under the circumstances 
set forth, were to the prejudice and injury of competitors and of the public, 
and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, Mr. Robert S. Hall and Mr. Arthur 
F. Thomas, trial examiners. 

Mr. William L. Pencke, Mr. George Foulkes and Mr, Robert Mathis, 
Jr. for the Commission, 

Lippincott & Lippincott, of Lima, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Zo-Ro-Lo, 
Inc., a corporation, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce as “commerce” is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, Zo-Ro-Lo, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Ohio, with its principal office and place of business 
located in the city of Ada, State of Ohio. Respondent is now, and 
for more than 1 year last past has been, engaged in the business of 
selling a medicinal preparation under the trade name of “Zo-Ro-Lo”, 
which respondent distributes to purchasers, many of whom reside 
in states other than the State of Ohio, and when orders are received 
therefor, they are filled by respondent by shipping said medicinal 
preparation to purchasers, from the said city of Ada, Ohio, into and 
through other States of the United States and in the District of 
Columbia. There is now, and has been during the time herein before 
mentioned, a constant current of trade in commerce in said medicinal 
preparation, so distributed and sold by respondent, between and 
among the various States of the United States and in the District 
of Columbia. 

In the course and conduct of its said business, said respondent was 
and is in substantial competition with other corporations, firms, 
partnerships, and individuals, likewise engaged in the sale and dis- 
tribution of medicinal preparations, designed and intended for treat- 
ment of the same ailments for which respondent advertises Zo-Ro-Lo 
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to be a remedy, in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course of the operation of said business and for the 
purposes of inducing individuals to purchase Zo-Ro-Lo, respondent 
has caused advertisements to be inserted in pamphlets and circulars, 
and has caused statements to be made over radio broadcasts, which 
pamphlets, circulars, and statements respondent has circulated in 
States other than the State of Ohio. In said pamphlets, circulars, 
and over said radio broadcasts, respondent has represented that its 
medicinal preparation is a competent and effective treatment or cure 
for various ailments. Among the representations made through such. 


media are the following: 


Inflammation of the muscles is called Rheumatism, nerve inflammation is. 
called Neuritis, and when the sciatic nerve is attacked, it is called Sciatica. 
But whether you have Rheumatism, Neuritis, or Sciatica, the cause is the 
same—Toxemia. Why not get rid of those aches and pains? Why not enjoy 
life again? Through the wonderful Zo-Ro-Lo health Treatment. You can 


start on the Zo-Ro-Lo road to health for only $1.50. 
Zo-Ro-Lo means renewed health—renewed health means happiness—health 


and happiness make the gift supreme. 
If you have asthma, don’t dope yourself with drugs. Let Zo-Ro-Lo remove 


the cause. 

Zo-Ro-Lo is nature’s preventative, aS well as nature’s curative medicine. 

Zo-Ro-Lo tends to eliminate the cause of the majority of all diseases. 

All of the said statements, together with many similar statements. 
appearing in respondent’s advertising literature, purport to be de- 
scriptive of the remedial and curative quality of Zo-Ro-Lo. In all 
of its advertising pamphlets, circulars, and over radio broadcasts, 
respondent represents through statements and representations here- 
in set out, and others similar thereto, that Zo-Ro-Lo is an effective 
cure and remedy for (a) arthritis, (6) asthma, (c) brain disease, 
(d) Bright’s disease, (¢) diabetes, (f) epileptic convulsions, (gq) 
gall stones, (2) inward goiter, (2) kidney trouble, (7) prostate gland 
trouble, (4) sinus trouble. 

Respondent further represents that Zo-Ro-Lo (a) starts one on 
the road to health, (0) is a cure for rheumatism, neuritis, and sciatica 
(c) relieves all pain, (d) builds up a resistance to combat the es 
of a majority of all diseases, (e) neutralizes toxic poisons, (f) over- 
comes acidity, (g) is a scientific preparation designed to aid nature 
in the treatment of many ailments which are traceable to intestinal 
auto intoxication. 

Par. 3. Representations made by said respondent with respect to: 
the curative and remedial qualities of Zo-Ro-Lo when used, are gross- 
ly exaggerated, false, misleading, and untrue. In truth and in fact, 
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Zo-Ro-Lo is not an effective cure and remedy for arthritis, asthma, 
brain disease, Bright’s disease, diabetes, or epileptic convulsions. 
Zo-Ro-Lo is not an effective cure and remedy for gall stones, inward 
goiter, kidney trouble, prostate gland or sinus trouble. In truth 
and in fact, Zo-Ro-Lo does not start one on the road to health, 
and it is not a cure for rheumatism, neuritis, and sciatica. Zo-Ro-Lo 
does not relieve all pain or build up a resistance to combat the cause 
of a majority of all diseases. Zo-Ro-Lo does not neutralize toxic 
poisons or overcome acidity. In truth and in fact, Zo-Ro-Lo is not 
a scientific preparation designed to aid nature in the treatment of 
many ailments which are traceable to intestinal auto intoxication. 

Par. 4. Each and all of the false and misleading statements and 
misrepresentations made by respondent, as herein above set forth, 
in its advertising matter and over the radio in offering for sale and 
selling Zo-Ro-Lo, had, and now has, the tendency and capacity to 
mislead and deceive a large portion of the purchasing public into 
the erroneous belief that all of the said representations are true. 
Further, as a direct consequence of the stated mistaken and erro- 
neous beliefs, induced by the misleading advertisements, representa- 
tions and statements of respondent, as herein above enumerated, a 
number of the purchasing public purchased a substantial volume of 
the respondent’s product with the result that trade has been unfairly 
diverted to respondent from corporations, firms, partnerships, and 
individuals, likewise engaged in the selling of medicinal prepara- 
tions, designed and intended for the treatment of the same diseases 
and conditions of the human body for which respondent’s product is 
represented to be an effective cure and remedy, who truthfully ad- 
vertise their respective products. As a result thereof, substantial 
injury has been done, and is being done, by the respondent to com- 
petition in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 5. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of 
the public and respondent’s competitors, as aforesaid, and are un- 
fair methods of competition in interstate commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Reeort, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 8, 1937, issued and served 
its complaint in this proceeding upon the respondent, Zo-Ro-Lo, Inc., 
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charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. The respondent, 
said Zo-Ro-Lo, Inc., filed its answer to the complaint. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by William L. Pencke 
and George Foulkes, attorneys for the Federal Trade Commission, 
and in opposition to the allegations of the complaint by Eugene T. 
Lippincott, attorney for the respondent, before Miles J. Furnas, 
Robert S. Hall, and Arthur F. Thomas, examiners of the Commis- 
sion theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, oral argument not having been requested; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


ParagrapPH 1. Respondent, Zo-Ro-Lo, Inc., is a corporation organ- 
ized, existing and doing business under the laws of the State of Ohio, 
with its office and principal place of business located at Ada, Ohio. 
It is now, and has been for several years last past, engaged in the 
manufacture and sale of a liquid medicinal preparation under the 
designation “Zo-Ro-Lo,” which respondent represents to be for use by 
the members of the consuming public who are afflicted with diabetes, 
arthritis, rheumatism, sciatica, neuritis, neuralgia, acidosis, dyspepsia, 
some forms of headaches, colds, constipation, indigestion, sour stom- 
ach, gas condition and many other ailments. Respondent distributes 
its product at wholesale to purchasers who are authorized to use the 
name “Zo-Ro-Lo” in their trade names and also by mail direct to 
the consumers. 

Par. 2. Respondent causes said product, “Zo-Ro-Lo,” when sold, to 
be transported from its place of business in Ada, Ohio, to purchasers 
thereof located in Kentucky, West Virginia, and in other States of 
the United States. There is now and has been during the time 
hereinabove mentioned a course of trade in commerce in said medic- 
inal preparation so described and sold by respondent between and 
among the various States of the United States. 
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Par. 3. Respondent is now, and has been, at all times mentioned 
herein, engaged in substantial competition with other corporations 
and with firms, partnerships and individuals also engaged in the 
sale and distribution in commerce between and among the various 
States of the United States of medicinal preparations designed for 
the treatment of the ills, maladies, and conditions of the human body, 
for which respondent represents “Zo-Ro-Lo” to be a cure and remedy. 

Par. 4. Respondent, in soliciting the sale of and in selling its said 
product and for the purpose of creating a demand therefor, has 
caused, during the times mentioned herein, advertisements, relative 
to said preparation, to be inserted in booklets, blotters and other 
printed matter distributed to members of the purchasing public situ- 
ated in various States of the United States and in radio broadcasts 
from radio stations which convey the programs emanating there- 
from to listeners thereto situated in States other than that from 
which the broadcasts originate and by authorizing distributors to 
use the trade name embracing the term “Zo-Ro-Lo” and in other 
ways. 

Par. 5. Among and typical of the statements disseminated as afore- 
said by respondent relative to alleged curative and remedial quali- 
ties of said preparation are the following: 

Zo-Ro-Lo of Columbus. 

Zo-Ro-Lo has aided in the relief of many cases of asthma of long years 
standing. It attacked the Cause of many types of asthma. 

* * * There is no other medicine like Zo-Ro-Lo. It is different and 
years ahead. Zo-Ro-Lo neutralizes toxic poisons—overcomes acidity—and 
gently washes away the poisonous wastes. In order words—Zo-Ro-Lo tends 
to eliminate the cause of the majority of all disease. * * * 

* * * Tf you have Diabetes—doubtless you have experimented with many 
remedies—you have spent a great deal of money—and probably—you have 
secured very little relief. We want you to know there is relief for you in 
the Zo-Ro-Lo health treatment. Thousands of Diabetics have been made sugar 
free—have stopped taking Insulin—by Zo-Ro-Lo. You can do the same. Zo- 
Ro-Lo is a scientific remedy, made from nature’s finest ingredients. Zo-Ro-Lo 
has stood the test of time. Zo-Ro-Lo is not an expensive remedy. Why don’t 
you get sugar free? Why don’t you stop taking Insulin? Why don’t you 
enjoy health and happiness again? There are over one thousand druggists 
jn Ohio authorized to sell Zo-Ro-Lo. * * * : 

* * * J%o-Ro-Lo is a happy combination of ingredients well known to 
medical science, and through years of experimentation the proper proportions 
of each has been discovered. It is this fixed proportion of each that is the 
key to the great success of this medicine. Eee 


ARTHRITIS 


* * * Jn scores of cases, after all other remedies had failed, and the 
victims had given up hope, Zo-Ro-Lo has been amazingly beneficial. Former 
helpless cripples are today well and happy. 
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RHEUMATISM 


* * %* Jo-Ro-Lo attacks Rheumatism at its source. Results secured by 
hundreds of sufferers are so exceptional as to be almost incredible in some 


instances. 
ACIDOSIS 


* * * Jo-Ro-Lo contains the proper ingredients to aid in the re-establish- 
ment of acid balance and has been found to be a wonderful relief in Acidosis. 


HEALTH 


* * * Physicians agree that about 90 per cent of our common ailments are 
caused through intestinal auto-intoxication. Among these are Arthritis, Rheu- 
matism, Sciatica, Neuritis, Neuralgia, Acidosis, Dyspepsia, some forms of Head- 
aches, Colds, Constipation, Indigestion, Sour Stomach, Gas Condition and many 
others. 

Then nature needs scientific assistance to free the system of the accumulated 
poisons and to restore a balanced process of metabolism. A mere laxative will 
not do it. It must be an agent that will stimulate naturally organs and glands, 
such as the pancreas, liver, gall bladder, intestines, ete. Zo-Ro-Lo is that ideal 
agent. It contains valuable ingredients nature needs in correct proportion. It 
contains no alcohol nor narcotic drugs. Its action is gentle, never violent, yet 
thorough. It aims at permanent relief by aiding Nature in attacking the cause 
of disease, whence the Zo-Ro-Lo slogan: 


“REMOVE THE CAUSE—NATURE WILL DO THE REST.” 


Nervousness and Arthritis conquered by Zo-Ro-Lo, 

Given up to die from brain disease—lost fifty-five pounds—now restored to 
glorious health. 

Epileptic convulsions have not returned since taking the Zo-Ro-Lo treatment. 

Was told he could not live—suffered with gall stones—now relieved. 

Zo-Ro-Lo relieved me of inward goitre and other ailments. 

Kidney trouble of eight years’ duration responds to Zo-Ro-Lo. 

Relieved of diabetes and prostate gland trouble. 

Suffered with sinus infection for twenty-five years—gets relief through 
Zo-Ro-Lo. 

Zo-Ro-Lo—A valuable medicine designed to assist nature in the relief of arth- 
ritis, rheumatism, sciatica, neuritis, constipation, high blood pressure, fatigue, 
indigestion, bloating, headaches, dizziness, biliousness, shortness of breath, slug- 
gishness, jaundice, goitre, asthma, hay fever, acidosis, eczema, and many other 
ailments arising from faulty elimination. 


All of said statements, together with many similar statements ap- 
pearing in respondent’s advertising literature, purport to be descrip- 
tive of the remedial and curative qualities of “Zo-Ro-Lo.” In its 
advertising pamphlets, circulars and over radio broadcasts, respondent 
represents through statements and representations herein set out, and 
others similar thereto, that “Zo-Ro-Lo” is an effective cure and remedy 
for (a) arthritis, (6) asthma, (c) brain disease, (d) Bright’s disease, 
(e) diabetes, (f) epileptic convulsion, (g) gall stones, (A) inward 
goitre, (¢) kidney trouble, (7) prostate gland trouble, (%) sinus 
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trouble, and (2) is a scientific preparation designed to aid nature in 
the treatment of many ailments which are traceable to intestinal auto- 
intoxication. 

Respondent further represents that “Zo-Ro-Lo” (a) starts one on the 
road to health, (6) is a cure for rheumatism, neuritis, and sciatica, 
(c) relieves all pain, (d) builds up a resistance to combat the cause of 
a majority of all diseases, (e) neutralizes toxic poisons, and (f) over- 
comes acidity. 

Par. 6. It appears from the testimony herein that “Zo-Ro-Lo” con- 
tains natural mineral salts, magnesium citrate, a substitute for sugar 
and menthol. “Zo-Ro-Lo” is no more than a mild laxative if taken in 
small doses, or a purgative if the concentrate of the salts is high and 
the dose is large. Beyond that, it has no therapeutic value and does 
not tend to neutralize toxic poisons or eliminate the cause of the major- 
ity of diseases. Said preparation has no therapeutic value in the 
treatment of ailments which are due to intestinal auto-intoxication 
other than as a laxative or purgative. In truth and in fact 90 percent 
of all human ailments are not traceable to toxins formed in the colon 
by auto-intoxication caused by putrefaction of the uneliminated waste 
products. 

There is no known cure or remedy for arthritis. A laxative is not 
a cure or a remedy for arthritis, regardless of the cause. Rheumatism 
is rheumatic fever, caused by infection and defective alimentation. 
There is no constituent in “Zo-Ro-Lo” that has any effect on the micro- 
organisms responsible for rheumatic fever, nor is “Zo-Ro-Lo” a compe- 
tent cure, remedy, or treatment for rheumatic fever. ‘“Zo-Ro-Lo” is 
not a cure or remedy for Bright’s disease, diabetes, sciatica, neuritis, 
asthma, epileptic convulsions or sinus, kidney or prostate gland 
trouble. There is no disease that can be described as “brain disease” 
but general paresis is a brain disease or mental condition due to 
syphilis, and “Zo-Ro-Lo” is not a cure, remedy or treatment for general 
paresis, or any other mental conditions which are associated with 
organic or functional disturbances in the nervous system. 

There is no constituent in “Zo-Ro-Lo” that will remove the cause 
of, or cure, goitre or gall stones. In the treatment of acidity, “Zo- 
Ro-Lo” has no beneficial effect. 

Par. 7. Each and all of the false and misleading claims and rep- 
resentations made by the respondent, as aforesaid, by means of ad- 
vertisements, radio broadcasts and in other ways in offering for sale 
and selling “Zo-Ro-Lo,” were and are calculated to, and have had, and 
now have, the tendency and capacity to, mislead and deceive a sub- 
stantial portion of the purchasing public into the belief that all said 
representations are true. 
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Par. 8. Respondent, as a direct consequence of such mistaken and 
erroneous belief, induced by said advertising and representations, 
causes the consuming public to purchase a substantial volume of said 
preparation known as “Zo-Ro-Lo,” with the result that trade has been 
diverted unfairly to respondent from other corporations and from 
firms, partnerships, and individuals engaged in the sale in commerce 
among and between the various States of the United States of products 
intended to be used for like and similar purposes, and who truthfully 
advertise their products. 


CONCLUSION 


The aforesaid representations, acts and practices of the respond- 
ent, as hereinbefore found, are to the prejudice and injury of respond- 
ent’s aforesaid competitors and of the public, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Miles J. Furnas, Robert 
S. Hall, and Arthur F. Thomas, examiners of the Commission thereto- 
fore duly designated by it, in support of the allegations of said com- 
plaint and in opposition thereto, briefs filed herein (oral argument 
not having been requested), and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Zo-Ro-Lo, Inc., its officers, rep- 
resentatives, agents, and employees directly or through any corporate 
or other device, in connection with the offering for sale, sale and dis- 
tribution of its medical preparation now designated “Zo-Ro-Lo,” or 
any other medical preparation composed of substantially similar 
ingredients or possessing substantially similar therapeutic properties, 
whether sold under that name or any other name, in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from— 

1. Representing that said preparation is a cure or remedy for ar- 
thritis, asthma, brain disease, Bright’s disease, diabetes, acidity, epi- 
leptic convulsions, gall stones, inward goitre, rheumatism, neuritis, 
sciatica, or sinus, kidney, or prostate gland trouble. 

2. Representing that said preparation neutralizes toxic poisons, re- 
lieves all pain, or has any therapeutic value in the treatment of ailments 
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which are due to intestinal auto-intoxication other than as a laxative 
or purgative. 

3. Representing that said preparation is beneficial in starting one 
on the road to health, or in building up resistance to combat the cause 
of disease, or has any therapeutic value in the treatment of disease 
other than as a laxative or purgative. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
comphed with this order. 
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In THE MATreR OF 


K & S SALES COMPANY AND MRS. FANNYE COHN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3497. Complaint, July 16, 1938—Decision, Aug. 12, 19389 


Where an individual engaged in sale and distribution of premium certificates, 
coupons, or cards redeemable in chinaware, and in the chinaware with which 
the same were redeemed, to purchasers in various States and in the District 
of Columbia, in substantial competition, in commerce as aforesaid, with others 
engaged in sale and distribution of certificates, coupons, and cards redeem- 
able in chinaware or other merchandise, and with those engaged in sale and 
distribution of the chinaware or other merchandise with which the sales- 
stimulator devices are redeemed, and including those who do not falsely 
represent that the chinaware or merchandise redeemed is procurable by 
merchants or their customers at cost sufficient merely to cover that of 
handling, packing, and shipping, and do not cause cost of transportation to 
be paid by recipient of such products after previously receiving amount 
sufficient to include same, and also including those who do not falsely repre- 
sent to contracting merchants that circulars, pamphlets, and other matter 
advertising terms and conditions for procuring their said products will be 
sent to those whose names appear upon mailing lists submitted by contract- 
ing merchants, and do not falsely represent to such merchants that sum or 
sums of money to be deposited upon delivery of such certificates, ete., con- 
stitute merely temporary deposit, to be returned to merchants as part of such 
plan: 

In selling her said certificates, ete., through agents or salesmen whom she em- 
ployed personally to solicit retail merchants, and who, acting in the scope of 
their employment and under her direction and supervision in offering and 
selling her certificates, etc., in connection with and as part of so-called sales- 
stimulator plan under which, as represented, merchant was to pay certain 
amount as deposit on receiving certificates, coupons or cards, to be issued to 
customers of the contracting merchant, and to be redeemed upon the pur- 
chase by the particular customer from the merchant of goods, wares, or 
merchandise of any kind or nature of a value of $5 or multiples thereof, 
upon being sent to said individual, through shipment to merchant or directly 
to customer by her of 10-piece set of chinaware, as more particularly below 
set forth— 

(a) Represented that such certificates, coupons, or cards could be redeemed in 
chinaware or other merchandise, and at cost to customer of amount sufi- 
cient only to cover cost of packing, handling, and transportation, facts 
being contracting merchant or customer receiving sets was required to pay, 
in advance of shipment, sum of 89 cents as such purported cost of handling, 
packing, and transporting same, cost of transportation was required to 
be paid by merchant or customer to transporting carrier unless units of 
100 or more sets were ordered in each shipment, merchant was not apprised 
of such requirement until such certificates had been presented for redemp- 
tion, and majority of customers of merchants participating who procured 
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(b) 


(c) 


(d) 


(e) 
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redemption certificates failed and refused to redeem same upon learning 
of said cost of 89 cents and additional cost of transporting said chinaware, 
actual cost of which to said individual was 65 cents per unit; 

Represented to contracting merchant that, in consideration of his adopting 
such sales-stimulator plan, there would be mailed to each person whose 
name might appear on a mailing list to be furnished by such merchant circu- 
lars, pamphlets, and other matter advertising to such potential customers 
terms and conditions upon which so-called “free” sets of chinaware might 
be secured, facts being she did not mail or cause to be mailed to such 
persons whose names appeared upon the list furnished her by contracting 
merchants any such circulars, pamphlets, or other advertising matter as 
above described ; 
Represented, as aforesaid, that shipment would be made upon receipt of 
certificates, cards, or coupons representing sales of $5 at cost to customer 
of amount sufficient only to cover cost of packing, handling, and transporta- 
tion, and thus exacted, in advance of shipment, sum of 89 cents as pur- 
ported cost of handling, packing, and transporting said chinaware, facts 
being, as aforesaid noted, that 65 cents covered actual cost to her per 
unit ; 

Represented to merchant that sales-promotion plan in question was con- 
ducted by her at no financial benefit, and that amount of $20, required of 
contracting merchant upon receipt of certificates, coupons, or cards issued 
by her for each 100 units, was a deposit which she undertook to return to 
merchant at rate of 20 cents per $5 certificate, as received and redeemed 
as hereinbefore described. and justified use of plan in question by repre- 
senting that profit was expected to inure to her from subsequent orders of 
purchasers for necessary fill-in of the 10-piece sets procured through redemp- 
tion of certificates, facts being majority of customers of merchants partici- 
pating in plan in question, and who procured redemption certificates as 
before noted, failed and refused to redeem same upon learning of said cost ° 
of 89 cents and additional transportation cost, contracting merchant was 
thereby prevented from securing return in full of such purportedly tempo- 
rary outlay of $20 per 100 certificates, and said individual was aware from 
previous experience that such redemption certificates would not be returned 
by purchasers from cdntracting merchants, and relied on such failure to return 
to keep from paying to said merchants said 20 cents per $5 certificate; and 
Represented to contracting merchant that adoption of such so-called sales- 
stimulator plan would greatly stimulate his general sales, facts being it 
did not have such result, but merely afforded a market for chinaware sold 
and distributed by her through the marketing of the initial sets and pieces 
necessary to fill in the same; 


With effect of misleading and deceiving substantial number of retail merchants 


into mistaken and erroneous belief that, through use of such sales-stimulator 
plan, they could participate therein without cost, and that wide and gen- 
eral advertising for the benefit of such merchants would ensue, and the 
volume of their business would be greatly increased, and of misleading 
and deceiving them and their customers into mistaken and erroneous belief 
that said certificates, coupons, and cards would be redeemed by her by 
giving of free sets of chinaware, upon payment by said merchants or cus- 
tomers of amount sufficient only to cover cost of handling, packing, and 
transporting same, and with result, as direct consequence of such belief 
thus induced, that substantial number of merchants subscribed to said 
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so-called sales-stimulator plan, to their own financial loss and detriment, 
and substantial number of members of purchasing public bought goods and 
secured such certificates, and trade was thereby diverted unfairly to her 
from her competitors; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Alden S. Bradley and Mr. J. W. Brookfield, Jr. for the 


Commission. 
Nash & Donnelly, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that K & S Sales Co., 
a corporation, and Mrs. Fannye Cohn, an individual, respondents 
hereinafter referred to, have been and are using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent K & S Sales Co. is a corporation exist- 
ing under the laws of the State of Illinois and having-its principal 
office and place of business at 6227 North Broadway Avenue, Chicago, 
Ill. Respondent, Fannye Cohn, is an agent and employee of the 
respondent corporation, and maintains her principal office and place 
of business at 6227 North Broadway Avenue, Chicago, Ill. Respond- 
ent, K & S Sales Co., is engaged in the general retail merchandising 
business, and in its said merchandising employs various trade names,. 
such as Universal Industries, Garden City Novelty Co., Montrose 
Silk Co., Lincoln Novelty Co., and others. Respondent, K & S Sales 
Co., acting by and through its officers, agents, and employees, is now, 
and has been for more than 2 years last past, engaged among other 
things in the sale and distribution in commerce among and between 
the various States of the United States and the District of Columbia 
of certain premium certificates, coupons, or cards redeemable in 
chinaware, and in chinaware with which the same were and are. 
redeemed. This phase of respondents’ merchandising is carried on 
largely under the name Universal Industries, and its policies and 
business operations at all times referred to have been, and now are. 
under the domination, management, and supervision of the respond- 
ent, Mrs. Fannye Cohn. The respondent corporation, in the manner 
aforesaid, causes the certificates, coupons, and cards, and the china- 
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ware with which the same are redeemable, to be shipped and trans- 
ported from its place of business in Illinois to purchasers located 
in various States of the United States and in the District of Colum- 
bia, and so maintains a constant current of trade in said products 
in commerce between and among the various States of the United 
States and the District of Columbia. 

Par. 2. Respondent, K & § Sales Co., in the course and conduct 
of said business is now, and at all times referred to has been, in 
substantial competition with other corporations and with individuals 
and partnerships likewise engaged in the sale and distribution of 
certificates, coupons, and cards redeemable in chinaware or other 
merchandise, and engaged in the sale and distribution of the china- 
ware or other merchandise with which the sale are redeemed. 

Par. 3. It has been and is the practice of the respondent corpo- 
ration to employ agents or salesmen personally to solicit retail 
merchants. Such agents or salesmen, acting in the scope of their 
employment and under the direction and supervision of respondents, 
while offering for sale and selling said certificates, coupons, and cards, 
and chinaware have represented, and now represent, to the prospec- 
tive purchasers thereof in order to induce such purchaser to purchase 
the same, that: 

A certain so-called sales-stimulator plan, necessitating the use of 
such certificates, coupons, and cards, which plan is hereafter de- 
scribed, is obtainable by the merchant participating in the same at 
no ultimate cost, by such merchant making a temporary deposit of 
$20 or multiples thereof, which is returnable to the merchant upon 
compliance with certain conditions. The plan, as represented, is the 
issuance of certificates, coupons, or cards, redeemable by respondent 
corporation, to customers of such contracting merchant who may pur- 
chase goods, wares or merchandise of any kind or nature of a value 
of $5 or multiples thereof. The contracting merchant is required, 
upon receipt of the certificates, coupons, or cards issued by the re- 
spondent corporation, to deposit with it the sum of $20 for each 100 
units of the same. This sum the respondent corporation undertakes 
to return to the merchant at the rate of 20 cents per $5 certificate 
as the same are received and redeemed by it as aforesaid. When pur- 
chases in such amount have been made by the customer, the card 
indicating the total sum purchased to be $5 is surrendered to the 
contracting merchant and by him forwarded to the respondent corpo- 
ration to be by it redeemed by shipping to the merchant for later 
delivery to the customer or by shipment to the customer direct a 
10-piece set of chinaware, consisting of 2 pieces each of dinner plate, 
salad plate, butter plate, cup, and saucer. It is represented that this 
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shipment is made by the respondent corporation upon receipt of 
certificates, cards, or coupons, each representing sales of $5 at a cost 
to the customer of an amount sufficiently only to cover the cost of 
packing, handling, and transportation. 

Par. 4. Respondents represent to the merchant that this sales-pro- 
motion plan is conducted by respondent corporation at no financial 
benefit to it but justifies the use of such plan by representing that a 
profit is expected to inure to its benefit from subsequent orders of | 
purchasers for the necessary fill-in of the 10-piece sets which it pro- 
cures through the redemption of certificates as aforesaid. Respond- 
ents likewise represent to the contracting merchant that in considera- 
tion of such merchant adopting this sales-stimulator plan, there will 
be mailed to each person whose name may appear upon a mailing list 
to be furnished by such merchant, circulars, pamphlets, and other 
matter advertising to such potential customers the terms and condi- 
tions upon which the so-called “free” sets of chinaware may be 
secured. It is further represented to the contracting merchant that 
adoption of this plan will greatly stimulate the general sales of such 
merchant. 

Par. 5. In truth and in fact the contracting merchant or the cus- 
tomer receiving sets of chinaware is required to pay in advance of 
shipment the sum of 89 cents as a purported cost of handling, pack- 
ing, and transporting the same. Upon receipt of said sum of 89 cents, 
respondent corporation ships the chinaware, but causes the cost of 
transportation to be paid by the merchant or customer to the carrier 
transporting the same, unless units of 100 or more sets are ordered 
in each shipment. Of this requirement the merchant is not apprised 
until certificates, coupons, or card are presented for redemption. 

The chinaware so redeemed by the certificates, coupons, or cards, 
is secured by the respondent corporation at an actual cost of 65 cents 
per unit. 

The respondent corporation does not mail, or cause to be mailed, 
to those persons whose names appear upon the list furnished it by 
contracting merchants, any circulars, pamphlets, or other matter 
advertising the terms and conditions upon which the so-called “free” 
chinaware may be procured. 

The so-called sales-stimulator plan, as here outlined, does not stim- 
ulate sales of the contracting merchant, but merely affords a market 
for the chinaware sold and distributed by respondent corporation 
through the marketing of the initial sets and pieces necessary to fill 
in the same. 

Par. 6. The majority of those customers of merchants participat- 
ing in said plan who procure redemption certificates fail and refuse 
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to redeem the same upon learning of the cost of 89 cents and the 
additional cost of transportation, thereby preventing the contracting 
merchant from securing a return in full of the purportedly tempo- 
rary outlay of $20 per 100 certificates, cards, or coupons. Respond- 
ents are aware from previous experience that such redemption cer- 
tificates will not be returned by purchasers from said contracting 
merchants and relies on such failure to return to keep from paying 
to such merchants the said 20 cents per $5 certificate. 

Par. 7. Among the competitors of the respondent corporation in 
interstate commerce are those who issue, or cause to be issued by 
merchants with whom they contract, certificates, coupons, and cards, 
redeemable in chinaware or other merchandise, but who do not falsely 
represent that the chinaware or merchandise so redeemed is procur- 
able by merchants or customers of merchants at a cost sufficient 
merely to cover the cost of handling, packing, and shipping, and 
who do not cause the cost of transportation to be paid by the re- 
cipient of such chinaware or merchandise after previously receiving 
an amount sufficient to include the same. There are also among 
such competitors those who do not falsely represent to contracting 
merchants that circulars, pamphlets, and other matter advertising 
the terms and conditions for the procurement of free chinaware or 
other merchandise will be sent to persons whose names appear upon 
mailing lists submitted to them by contracting merchants, and who 
do not falsely represent to such contracting merchants that a sum or 
sums of money to be by them deposited upon delivery of like certifi- 
cates, coupons, and cards is a merely temporary deposit to be re- 
turned to such merchants as a part of said plan. 

Par. 8. The acts and practices of the respondents have had and 
now have a tendency and capacity to, and do, mislead and deceive a 
substantial number of retail merchants into the mistaken and er- 
roneous belief that by use of such sales-stimulator plan such mer- 
chants can participate in said plan without cost, that wide and 
general advertising for the benefit of such merchants will ensue, and 
that the volume of business of such merchants will be greatly in- 
creased. Such acts and practices also have the capacity and tendency 
to, and do, mislead and deceive such merchants, and customers of 
‘such merchants, into the mistaken and erroneous belief that the 
certificates, coupons, and cards above described are to be redeemed 
by the respondent corporation by the giving of free sets of chinaware 
upon the payment by said merchants or customers of such merchants 
of an amount only sufficient to cover the cost of handling, packing, 
and transporting the same. 
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As a direct consequence of the mistaken and erroneous belief in- 
duced by the acts and practices of the respondents as aforesaid, a 
substantial number of merchants have subscribed to the so-called 
sales-stimulator plan of respondents to their own financial loss and 
detriment, and a substantial number of members of the purchasing 
public have purchased goods and secured said certificates, and the 
respondent corporation has diverted and now diverts trade to it 
from its competitors, to the injury of competition in commerce be- 
tween and among the various States of the United States and the 
District of Columbia, and to the injury of the public. 

Par. 9. The acts, practices, and methods of respondents as herein- 
above alleged are all to the prejudice of the public and the respond- 
ents’ competitors, and constitute unfair methods of competition 
within the intent and meaning of the Federal Trade Commission 
Act. 

Report, Frnprnes As TO THE Facts, AND OrpdER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 16, 1938, issued and served 
its complaint in this proceeding upon respondents K & S Sales Co., 
a corporation, and Mrs. Fannye Cohn, an individual, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of said respondents’ answer, the Commission by 
order entered herein, granted the motion of respondent, Mrs. Fannye 
Cohn, for permission to withdraw her said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint, and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and substitute answer of the said Mrs. Fannye Cohn, 
and on testimony with respect to the dissolution of respondent K & S 
Sales Co., and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Mrs. Fannye Cohn, maintains her prin- 
cipal place of business at 6227 No. Broadway Ave., Chicago, Il. Re- 
spondent has been and is engaged in the sale and distribution in com- 
merce among and between the various States of the United States 
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and in the District of Columbia of certain premium certificates, 
coupons, or cards redeemable in chinaware and in the chinaware with 
which the same were redeemed. Respondent caused such certificates, 
coupons, and cards and the chinaware with which the same are 
redeemable to be shipped and transported from her place of busi- 
ness in the State of Illinois to purchasers located in various States 
of the United States other than Ilinois, and in the District of Co- 
lumbia, and so maintains a course of trade in said products in com- 
merce between and among the various States and the District of 
Columbia. 

Par. 2. Respondent, Mrs. Fannye Cohn, in the course and conduct 
of said business is now and at all times referred to has been, in sub- 
stantial competition in commerce among and between the various 
States of the United States and in the District of Columbia, with 
other individuals and with corporations and partnerships also en- 
gaged in the sale and distribution of certificates, coupons, and cards 
redeemable in chinaware or other merchandise, and engaged in the 
sale and distribution of the chinaware or other merchandise with 
which the sales stimulator devices are redeemed. 

Par. 3. It has been and is the practice of the respondent, Mrs. 
Fannye Cohn, to employ agents or salesmen personally to solicit 
retail merchants. Such agents or salesmen, acting in the scope of 
their employment and under the direction and supervision of re- 
spondent, while offering for sale and selling said certificates, coupons, 
and cards, and chinaware have represented, and now represent, to 
the prospective purchasers thereof in order to induce such purchasers 
to purchase the same, that: 

A certain so-called sales-stimulator plan, necessitating the use of 
such certificates, coupons, and cards, which plan is hereafter described, 
is obtainable by the merchant participating in the same at no ultimate 
cost, by such merchant making a temporary deposit of $20 or multiples 
thereof, which is returnable to the merchant upon compliance with 
certain conditions. The plan, as represented, is the issuance of certifi- 
cates, coupons, or cards, redeemable by respondent, to customers of 
such contracting merchant who may purchase goods, wares, or mer- 
chandise of any kind or nature of a value of $5 or multiples thereof. 
The contracting merchant is required, upon receipt of the certificates, 
coupons, or cards issued by the respondent, to deposit with her the 
sum of $20 for each 100 units of the same. This sum the respondent 
undertakes to return to the merchant at the rate of 20 cents per $5 
certificate as the same are received and redeemed by her as aforesaid. 
When purchases in such amount have been made by the customer, the 
card indicating the total sum purchased to be $5 is surrendered to the 
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contracting merchant and by him forwarded to the respondent to be | 
by her redeemed by shipping to the merchant for later delivery to 
the customer or by shipment to the customer direct a 10-piece set of 
chinaware, consisting of 2 pieces each of dinner plate, salad plate, 
butter plate, cup, and saucer. It is represented that this shipment 
is made by the respondent upon receipt of certificates, cards, or cou- 
pons, each representing sales of $5 at a cost to the customer of an 
amount sufficient only to cover the cost of packing, handling, and 
transportation. 
Par. 4. Respondent, Mrs. Fannye Cohn, represents to the merchant 
that this sales-promotion plan is conducted by respondent at no finan- 
cial benefit to her but justifies the use of such plan by representing 
that a profit is expected to inure to her benefit from subsequent orders 
of purchasers for the necessary fill-in of the 10-piece sets which she 
procures through the redemption of certificates as aforesaid. Re- 
spondent likewise represents to the contracting merchant that in con- 
sideration of such merchant adopting this sales-stimulator plan, there 
will be mailed to each person whose name may appear upon a mailing 
list to be furnished by such merchant, circulars, pamphlets, and other 
matter advertising to such potential customers the terms and condi- 
tions upon which the so-called “free” sets of chinaware may be secured. 
It is further represented to the contracting merchant that adoption 
of this plan will greatly stimulate the general sales of such merchant. 

Par. 5. In truth and in fact the contracting merchant or the customer 
receiving sets of chinaware is required to pay in advance of shipment 
the sum of 89 cents as a purported cost of handling, packing, and 
transporting the same. Upon receipt of said sum of 89 cents, respond- 
ent ships the chinaware, but causes the cost of transportation to be 
paid by the merchant or customer to the carrier transporting the same, 
unless units of 100 or more sets are ordered in each shipment. Of this 
requirement the merchant is not apprised until certificates, coupons, 
or cards are presented for redemption. 

The chinaware so redeemed by the certificates, coupons, or cards, is 
secured by the respondent at an actual cost of 65 cents per unit. 

The respondent does not mail, or cause to be mailed, to those persons 
whose names appear upon the list furnished her by contracting mer- 
chants, any circulars, pamphlets, or other matter advertising the terms 
and conditions upon which the so-called “free” chinaware may be 
procured. 

The so-called sales-stimulator plan, as here outlined, does not stimu- 
late sales of the contracting merchant, but merely affords a market 
for the chinaware sold and distributed by respondent through the 
marketing of the initial sets and pieces necessary to fill in the same. 
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Par. 6. The majority of those customers of merchants partici- 
pating in said plan who procure redemption certificates fail and re- 
fuse to redeem the same upon learning of the cost of 89 cents and the 
additional cost of transportation, thereby preventing the contract- 
ing merchant from securing a return in full of the purportedly 
temporary outlay of $20 per 100 certificates, cards or coupons. Re- 
spondent is aware from previous experience that such redemption 
certificates will not be returned by purchasers from said contracting 
merchants and relies on such failure to return to keep from paying 
to such merchants the said 20 cents per $5 certificate. 

Par. 7. Among the competitors of the respondent in interstate com- 
merce are those who issue, or cause to be isued by merchants with 
whom they contract, certificates, coupons, and cards, redeemable in 
chinaware or other merchandise, but who do not falsely represent 
that the chinaware or merchandise so redeemed is procurable by 
merchants or customers of merchants at a cost sufficient merely to 
cover the cost of handling, packing, and shipping, and who do not 
cause the cost of transportation to be paid by the recipient of such 
chinaware or merchandise after previously receiving an amount 
sufficient to include the same. There are also among such com- 
petitors those who do not falsely represent to contracting merchants 
that circulars, pamphlets, and other matter advertising the terms 
and conditions for the procurement of free chinaware or other mer- 
chandise will be sent to persons whose names appear upon mailing 
lists submitted to them by contracting merchants, and who do not 
falsely represent to such contracting merchants that a sum or sums 
of money to be by them deposited upon delivery of like certificates, 
coupons, and cards is a merely temporary deposit to be returned to 
such merchants as a part of said plan. 

Par. 8. The acts and practices of the respondent, Mrs. Fannye 
Cohn, have had and now have a tendency and capacity to, and do, 
mislead and deceive a substantial number of retail merchants into 
the mistaken and erroneous belief that by use of such sales-stimulator 
plan such merchants can participate in said plan without cost, that 
wide and general advertising for the benefit of such merchants will 
ensue, and that the volume of business of such merchants will be 
greatly increased. Such acts and practices also have the capacity 
and tendency to, and do, mislead and deceive such merchants, and 
customers of such merchants, into the mistaken and erroneous belief 
that the certificates, coupons, and cards above described are to be 
redeemed by the respondent by giving of free sets of chinaware 
upon the payment of said merchants or customers of such merchants 
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of an amount only sufficient to cover the cost of handling, packing, 
and transporting the same. 

As a direct consequence of the mistaken and erroneous belief in- 
duced by the acts and practices of the respondent as aforesaid, a 
substantial number of merchants have subscribed to the so-called 
sales-stimulator plan of respondent to their own financial loss and 
detriment, and a substantial number of members of the purchasing 
public have purchased goods and secured said certificates, and trade 
has thereby been diverted unfairly to the respondent from her com- 
petitors to the injury of competition in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia, and to the injury of the public. 

Par. 9. The respondent, K & S Sales Co., a corporation, was for- 
mally dissolved on January 23, 1939. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Mrs. Fannye 
Cohn, as herein set forth, are all to the prejudice of the public and 
respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and upon testimony 
with respect to the dissolution of the corporate respondent K & S 
Sales Co., and upon the answer of the individual respondent Mrs. 
Fannye Cohn, in which answer said respondent admits all the 
material allegations of fact set forth in said complaint and states 
that she waives all intervening procedure and further hearing as 
to said facts, and the Commission, having made its findings as to 
the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Mrs. Fannye Cohn, her repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and 
distribution in commerce, as commerce is defined in the Federal 
Trade Commission Act, of any sales-stimulator plan, including 
certificates, coupons, and cards, redeemable in chinaware or other 
merchandise, do forthwith cease and desist from: 

1. Representing that certificates, coupons, or cards can be re- 
deemed in chinaware or other merchandise, unless and until all of 
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the terms and conditions of such offer are clearly and unequivocally 
stated in equal conspicuousness and in immediate connection or con- 
junction with such offer and there is no deception as to the services 
or other actions to be performed or the prices to be paid in con- 
nection with obtaining such chinaware or other merchandise. 

2. Representing that respondent supplies to her customers or to 
other persons circulars, pamphlets, or other advertising matter relat- 
ing to said sales-stimulator plan when such is not the fact. 

3. Misrepresenting that any specified sum is the actual cost to. 
respondent of said chinaware or other merchandise or is the actual 
cost of packing, handling, and distributing said products, or mis- 
representing in any other manner the actual cost to respondent of 
said products or the actual cost of packing, handling, and distributing 
said products. 

4, Representing that payment made by respondent’s customers for 
said sales-stimulator plan, or any part thereof, is a temporary deposit 
which will be refunded, or that any other payments made by said 
customers in connection with said plan will be refunded, unless and 
until such are the facts and unless all of the terms and conditions of 
such offer or offers are clearly and unequivocally stated in equal con- 
spicuousness and in immediate connection or conjunction with such 
offer or offers and there is no deception as to the services or other 
actions to be performed in connection with the obtaining of such 
refund or refunds. 

5. Representing that the general sales of respondent’s customers 
will be increased by reason of their use of respondent’s sales-stimu- 
lator plan. 

It is further ordered, That the respondent shall, within 60 days 
after: service upon her of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
she has complied with this order. 

It is further ordered, That this case be, and the same hereby is, 
closed as to the corporate respondent K & § Sales Co., without prej- 
udice to the right of the Commission, should future facts so warrant, 
to reopen the same and resume prosecution thereof in accordance 
with the Commission’s regular procedure. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3743. Complaint, Mar. 21, 1939—Decision, Aug. 12, 1939 


Where an individual engaged in compounding, selling, and distributing, under 
name of “No-No Germ Control,” medical or pharmaceutical preparation to 
members of purchasing public in various States; in advertisements which 
he disseminated through the mails and newspapers and periodicals of general 
circulation, and through circulars and other printed matter distributed in 
commerce among the various States, and through various means, and which 
were intended and calculated to induce purchase of his said product in 
conymerce— 

(a) Represented that his said preparation would kill all the germs in the body, 
and constituted an absolute germicide and absolute contraceptive, and prepa- 
ration which was odorless and nonirritating to the organs involved, and that 
users thereof need have no fear as to its effectiveness, and that its vapors 
penetrated hidden recesses of the body and killed germs where other products 
composed of powder and liquid would not reach; and 

(6) Represented that it was an effective remedy for and would give quick relief 
from head colds and hay fever, and would clear the nasal passages, reduce 
swollen membranes, and clear away mucous, and would remove bunions and 
callouses from the feet and do away with the pain caused thereby ; 

Facts being statements, representations, and implications used and disseminated 
by him as above set.forth were grossly exaggerated, misleading, and untrue, 
and constituted false advertisements, it was not an absolute germicide and 
would not kill all germs in the body or accomplish other results claimed 
therefor as above set forth, was not odorless, and was irritating to organs 
concerned, users thereof had no assurance that it would be effective, its 
vapors did not penetrate as aforesaid and kill germs not reached by powder 
and liquid preparations, and it was not effective in treatment of head colds 
and hay fever, would not operate as set forth in such cases, nor in connection 
with removal of bunions and callouses, nor relieve pain caused thereby, and 
constituted nothing more than a formaldehyde solution, with very distinctive 
odor and effective as antiseptic rather than as germicide, and inhalation of 
which irritated mucous membranes of nose and was likely to cause bronchitis 
or other catarrhal conditions, and his said claims as to therapeutic value or 
efficacy of said product greatly exceeded any claims with respect thereto 
which might truthfully be made; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that his said product possessed 
properties claimed and represented, and would accomplish results indicated, 
and of causing substantial portion of said public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of his said product :. 
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Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Mr. J. D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Leon E. Van 
Laethem, an individual, trading as Van Products Co., hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Leon E. Van Laethem, is an indi- 
vidual trading as Van Products Co., with his office and place of busi- 
ness in the city of New Milford, State of New Jersey. 

Par. 2. Respondent is now, and has been for more than 1 year 
last past, engaged in the business of compounding, selling, and dis- 
tributing a medical or pharmaceutical preparation under the name 
“No-No Germ Control.” Respondent sells said preparation to mem- 
bers of the purchasing public situated in various States of the United 
States and causes the said preparation, when sold by him, to be trans- 
ported from his aforesaid place of business in the State of New 
Jersey to the purchasers thereof at their respective points of location 
in other States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of the aforesaid business the 
respondent has disseminated and is now disseminating, and has and 
does now cause to be disseminated, false advertisements for the pur- 
pose of inducing, and which were and are likely to induce, directly 
or indirectly, the purchase of respondent’s said medical preparation. 
Said false advertisements were and are disseminated by use of the 
United States mails and by insertion in newspapers, in periodicals 
having a general circulation and also in circulars and other printed 
matter, all of which are distributed in commerce among and between 
the various States of the United States. Various means have been 
and are used by respondent to disseminate or cause the dissemination. 
of said false advertisements for the purpose of inducing, or which are 
likely to induce, directly or indirectly, the purchase in commerce 
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among and between the various States of the United States of re- 
spondent’s said medical preparation. Among, and typical of, the 
statements and representations so used and disseminated as sforsen 
are the following: 

Odorless Feminine Hygiene Germ Control. 

Absolute germicide 

No uncertainty 

Non-irritating 

No-No Vapors will kill all the germs 

No-No Vapors kill the germs, as they reach where powder and liquid do 
not reach. 

No-No Vapors Go Effectively to the Very Seat of Head Colds. 

Safety first with No-No Germ Control used as syringe; it may cost a lot of 
money and suffering to forget it. 

Sure, quick relief—hay fever, head colds. 

For bunions and callouses. Pain will disappear. Enables you to wear your 
shoes with comfort. 

No-No Vapors as an absolute germicide clear the nasal passages, penetrate 
deeply, reduce swollen membranes, clear away clogging mucous, lessen watery 
discharges from nose and eyes. 

On some of the false advertisements used and disseminated as afore- 
said the respondent uses, under the words “No-No Germ Control,” 
a picturization showing the arrival of the stork carrying a bundle, 
and a woman with her hands uprated warding off or frightening 
away the stork, saying “No; No.” 

Par. 4. Throueh the use of the statements, fp ie and im- 
plications hereinabove set forth, and others Silty thereto not herein 
set out, all of which purport to be descriptive of respondent’s prepara- 
tion and its effectiveness in use, respondent has represented that his 
product will kill all the germs in the human body; that it is an absolute 
germicide; that it is an absolute contraceptive and preventive of 
pregnancy ; that it is odorless, nonirritating to the genital organs, and 
the users thereof need have no fear as to its effectiveness; that its 
vapors penetrate the hidden recesses of the body and kill germs therein 
where other preparations composed of powder and liquid will not 
reach; that it is an effective remedy for, and will give quick relief in, 
head colds and hay fever, and will clear the nasal passages, reduce 
swollen membranes, and clear away mucous; and that its use will 
remove bunions and callouses from the feet and do away with the pain 
caused thereby. 

Par. 5. The aforesaid statements, representations, and iipcations 
used and disseminated by the respondent in the manner above described 
are grossly exaggerated, misleading, and untrue, and constitute false 
advertisements. In truth and in fact, respondent’s product is not an 
absolute germicide, and it will not kill all the germs in the human 
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body; it is not a contraceptive and will not prevent pregnancy; it is 
not odorless and is irritating to the genital organs, and the users 
thereof have no assurance it will be effective; its vapors do not pene- 
trate hidden recesses of the body and kill germs not reached by 
preparations in powder and liquid form; it is not effective in the treat- 
ment of head colds and hay fever, and does not clear the nasal passages 
or reduce swollen membranes and clear away mucous; it will not 
remove bunions and callouses from the feet and relieve the pain caused 
thereby. 

The preparation of respondent is nothing more than a formal- 
dehyde solution. It has a very distinctive odor and is effective as an 
antiseptic, rather than as a germicide. Inhalation of said product 
causes irritation to the mucous membranes of the nose and is likely 
to cause bronchitis or other catarrhal conditions. 

Respondent’s claims of therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive, and greatly 
exceed any claims as to the therapeutic value and efficacy of said 
preparation which might truthfully be made. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements, representations, and advertisements 
disseminated as aforesaid with respect to said preparation has had, 
and now has, the tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations, 
and advertisements are true and that respondent’s preparation 
possesses the properties claimed and represented and will accomplish 
the results indicated, and causes a substantial portion of the pur- 
chasing public because of such erroneous and mistaken belief to 
purchase substantial quantities of respondent’s said preparation. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Fixprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 21, 1939, issued, and on 
March 22, 1939, served, its complaint in this proceeding upon re- 
spondent, Leon E. Van Laethem, an individual, trading as Van 
Products Co., charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On May 12, 1939, respondent filed his answer, in which answer 
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he admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hear- 
ings as to said facts. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint and 
answer thereto, and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Leon E. Van Laethem, is an indi- 
vidual trading as Van Products Co., with his office and place of 
business in the city of New Milford, State of New Jersey. 

Par. 2. Respondent is now, and has been for more than 1 year 
last past, engaged in the business of compounding, selling, and dis- 
tributing a medical or pharmaceutical preparation under the name 
“No-No Germ Control.” Respondent sells said preparation to mem- 
bers of the purchasing public situated in various States of the United 
States and causes the said preparation, when sold by him, to be 
transported from his aforesaid place of business in the State of New 
Jersey to the purchasers thereof at the respective points of location 
in other States of the United States and in the District of Columbia. 

Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said preparation, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business the 
respondent has disseminated and is now disseminating, and has and 
does now cause to be disseminated, false advertisements for the pur- 
pose of inducing and which were and are likely to induce, directly 
or indirectly, the purchase of respondent’s said medical preparation. 
Said false advertisements were and are disseminated by use of the 
United States mails and by insertion in newspapers, in periodicals 
having a general circulation and also in circulars and other printed 
matter, all of which are distributed in commerce among and between 
the various States of the United States. Various means have been 
and are used by respondent to disseminate or cause the dissemination 
of said false advertisements for the purpose of inducing, or which 
are likely to induce, directly or indirectly, the purchase in commerce 
among and between the various States of the United States of re- 
spondent’s said medical preparation. Among, and typical of, the 
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statements and representations so used and disseminated as aforesaid 
are the following: 

Odorless Feminine Hygiene Germ Control. 

Absolute germicide. 

No uncertainty. 

Non-irritating. 

No-No Vapors will kill all the germs. 

No-No Vapors kill the germs, as they reach where powder and liquid do 
not reach. 

No-No Vapors Go Effectively to the Very Seat of Head Colds. 2 

Safety first with No-No Germ Control used as syringe; it may cost a lot of 
money and suffering to forget it. 

Sure, quick relief—hay fever, head colds. 

For bunions and callouses. Pain will disappear. Enables you to wear your 
shoes with comfort. 

No-No Vapors as an absolute germicide clear the nasal passages, penetrate 
deeply, reduce swollen membranes, clear away clogging mucous, lessen watery 
discharges from nose and eyes. 

On some of the false advertisements used and disseminated as 
aforesaid the respondent uses, under the words “No-No Germ Con- 
trol,” a picturization showing the arrival of the stork carrying a 
bundle, and a woman with her hands upraised, warding off or 
frightening away the stork, saying “No; No.” 

Par. 4. Through the use of the statements, representations, and 
implications hereinabove set forth, and others similar thereto not 
herein set out, all of which purport to be descriptive of respondent?s 
preparation and its effectiveness in use, respondent has represented 
that his product will kill all the germs in the human body; that it is 
an absolute germicide; that it is an absolute contraceptive and pre- 
ventive of pregnancy ; that it is ordorless, nonirritating to the genital 
organs, and the users thereof need have no fear as to its effective- 
ness; that its vapors penetrate the hidden recesses of the body and 
kill germs therein where other preparations composed of powder 
and liquid will not reach; that it is an effective remedy for, and will 
give quick relief in, head colds and hay fever, and will clear the nasal 
passages, reduce swollen membranes, and clear away mucous; and 
that its use will remove bunions and callouses from the feet and do 
away with the pain caused thereby. 

Par, 5. The aforesaid statements, representations, and implica- 
tions used and disseminated by the respondent in the manner above 
described are grossly exaggerated, misleading and untrue, and con- 
stitute false advertisements. In truth and in fact, respondent’s 
product is not an absolute germicide and it will not kill all the germs 
in the human body; it is not a contraceptive and will not prevent 
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pregnancy; it is not odorless and is irritating to the genital organs, 
and the users thereof have no assurance it will be effective; its vapors 
do not penetrate hidden recesses of the body and kill germs not 
reached by preparations in powder and liquid form; it is not effective 
in the treatment of head colds and hay fever, and does not clear the 
nasal passages or reduce swollen membranes and clear away mucous; 
it will not remove bunions and callouses from the feet and relieve 
the pain caused thereby. 

The preparation of respondent is nothing more than a formalde- 
hyde solution. It has a very distinctive odor and is effective as an 
antiseptic, rather than as a germicide. Inhalation of said product 
causes irritation to the mucous membranes of the nose and is likely 
to cause bronchitis or other catarrhal conditions. 

Respondent’s claims of therapeutic value or efficacy of said prep- 
aration are grossly exaggerated, false, and deceptive, and greatly 
exceed any claims as to the therapeutic value and efficacy of said 
preparation which might truthfully be made. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements, representations and advertisements dis- 
seminated as aforesaid with respect to said preparation has had, 
and now has, the tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and that respondent’s prepara- 
tion possesses the properties claimed and represented and will 
accomplish the results indicated, and causes a substantial portion 
of the purchasing public because of such erroneous and mistaken 
belief to purchase substantial quantities of respondent’s said 
preparation. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Leon E, Van 
Laethem, an individual, trading as Van Products Co., are all to the 
prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


--This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of 
respondent, in which answer respondent admits all the material 


allegations of fact set forth in said complaint and states that he 


waives all intervening procedure and further hearing as to said facts, 
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and the Commission having made its findings as to the facts and 
conclusion that respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Leon E. Van Laethem, indi- 
vidually, and trading as Van Products Co., his representatives, agents, 
and employees directly, or through any corporate or other device, 
do forthwith cease and desist from— 

Disseminating or causing to be disseminated any advertisements 
by means of the United States mails or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of a medicinal preparation containing drugs 
now designated by the name of “No-No Germ Control,” or any other 
medicinal preparation composed of substantially similar ingredients 
or possessing substantially similar therapeutic properties, whether 
sold under the same name or any other name or names, or dissem- 
inating or causing to be disseminated, any advertisement by any 
means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is 
defined in the Federal Trade Commission Act, of said medicinal 
preparation which advertisements represent directly or through im- 
plication that said medicinal preparation will kill germs which can- 
not be reached by powder or lquid preparations, or will kill all 
germs, or is a germicide; that said preparation will prevent preg- 
nancy or is a competent and effective contraceptive; that said prep- 
aration is nonirritating to the genital organs and odorless; that said 
preparation will clear the nasal passages or reduce swollen mem- 
branes or clear away mucous, or is an effective treatment for head 
colds or hay fever; that said preparation will remove callouses or 
bunions or relieve pains caused thereby; or which advertisements 
fail to reveal that said preparation is not a wholly safe drug to be 
used by the lay public in self-medication. 

It is further ordered, That the respondent shall within 60 days 
after the service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In toe MATTER OF 


THE MODE NOVELTY COMPANY, WOLF ALBOUM, AND 
SAMUEL WEISMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3473. Complaint, July 8, 19388—Decision, Aug. 14, 1939 


Where a corporation and two individuals, who were general officers thereof 
and managed, dominated, and controlled its business affairs and activity, 
and particularly with respect to acts and practices herein involved, engaged 
in manufacture, sale, and distribution of novelty hats and caps made from 
new and from second-hand or used materials, including second-hand, old, 
and used felt hats which they steamed, cleaned, and shaped into novelty 
caps or hats and sold to jobbers and wholesalers for resale to retailers and 
general purchasing public— 

Sold said old, used and second-hand caps and hats, after being made over into 
products with new trimmings and with appearance of new articles made 
from felts which had never been worn, with no label or marking to indicate 
that they were in fact made from second-hand materials which had been 
renovated and made over by them as aforesaid, to jobbers and wholesalers 
by whom said caps and hats were in turn resold to retailers, who resold 
same to purchasing public without disclosing fact that they had been 
made from felts previously worn and then renovated, and from other used 
materials, and under circumstances such as to indicate-they were new; 

With result that they were enabled, by reason of much lower cost of obtaining 
and making over such old and used materials than cost of making new 
articles of similar type, to sell said products to jobbers and wholesalers at 
substantially lower prices than were manufacturers of new articles of 
similar type able to sell to jobbers and wholesalers and, through them, to 
retailers and to purchasing public, and with tendency and capacity to 
induce many wholesale and retail dealers and many of purchasing public 
to buy such caps and hats, made as aforesaid, in the mistaken and erroneous 
belief that they were buying new and unused materials, and with result, 
as direct consequence of mistaken and erroneous beliefs induced by said 
practices, that number of consuming public bought substantial volume of 
their said products and trade was diverted unfairly to them from those 
likewise engaged in selling and manufacturing caps and hats and who do 
not misrepresent the quality and type of the material out of which their 
products are made; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the cireumstances set forth, were 
to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. Arthur F. Thomas, trial examiner. 


Mr. George Foulkes and Mr. Robert Mathis, Jr. for the 
Commission. 


Mr. Jacob Lipman, of Newark, N. J., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Mode Novelty 
Co., a corporation, and Wolf Alboum, as president and treasurer of 
The Mode Novelty Co., and individually, and Samuel Weisman as 
vice president and secretary of The Mode Novelty Co., and individ- 
ually, hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, The Mode Novelty Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey, having its office and principal 
place of business at 242-13 Avenue, Newark, N. J. Respondent Wolf 
Alboum, also of Newark, N. J., is president and treasurer of respond- 
ent The Mode Novelty Co., and respondent Samuel Weisman with 
offices at 242-13 Avenue, Newark, N. J., is vice president and secre- 
tary of respondent company. 

The said respondents, Wolf Alboum and Samuel Weisman, indi- 
vidually and as officers of the aforesaid corporate respondent, man- 
age, dominate, and control its affairs and activities as hereinafter 
set out, and have used and now use said corporation, The Mode 
Novelty Co., as an instrumentality and agency to accomplish such 
things as said Wolf Alboum and Samuel Weisman propose and plan. 

Par. 2. In the course and conduct of their business described in 
paragraph 1 hereof, respondents for some time last past have been 
engaged in the business of manufacturing caps and hats from felt 
and other materials obtained from old, used, and second-hand hats, 
and of selling the same to retailers, jobbers, and wholesale dealers 
located in the various States of the United States. Respondents 
cause, and for some time last past have caused such caps and hats to 
be transported from their place of business in Newark to the afore- 
said purchasers thereof located in various States of the United 
States. In the course and conduct of their business, respondents are 
now and have been in substantial competition with other individuals, 
corporations and partnerships engaged in the business of manufac- 
turing and selling new caps and hats or caps and hats similar to those 
sold by respondents in commerce among and between the various. 
States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of their business respondents 
buy second-hand, old, and used felt hats. The second-hand, old, and 
used felt hats are cleaned, steamed, ironed and shaped by respond- 
ents into caps or hats, fitted with new trimmings, such as sweat 
bands and size labels, and in some cases with peaks and vizors and 
sold by respondents to retailers who resell the same to the purchasing 
public, and to jobbers and wholesale dealers who resell them to re- 
tail dealers, who in turn resell said products to the purchasing 
public. 

Par. 4. The aforesaid old, used and second-hand hats and caps, after 
having been made over by respondents into caps and hats with new 
trimmings, as described in paragraph 3 hereof, have the appearance 
of new caps and hats manufactured from felts which have never 
been worn, and said caps and hats are sold by respondents to retail- 
ers and to jobbers and wholesale dealers without any label, marking, 
or designation on or about said caps or hats to indicate that said caps 
and hats are in fact manufactured from second-hand materials, which 
have been renovated and made over by respondents. Said caps and 
hats sold to jobbers and wholesale dealers are resold by said jobbers 
and wholesale dealers to retail dealers, who resell them to the public 
without disclosing the fact that said caps and hats are manufactured 
from felts previously worn and then renovated and made over, and 
other used materials, and under such circumstances as to indicate that 
they are new caps and hats. 

The cost to respondents of obtaining, renovating, and making over 
said old and previously used hats into caps and hats as aforesaid is 
much less than the cost to manufacturers of manufacturing new caps 
and hats of similar quality, and respondents are thereby able to sell 
said caps and hats to retailers, jobbers, and wholesalers, and through 
them to the purchasing public at substantially lower prices than 
manufacturers of new caps and hats can sell caps and hats of the 
same or similar quality to retailers, jobbers, and wholesale dealers, 
and through said dealers to the using public. 

Par. 5. The acts and practices of respondents as hereinabove set 
forth had, and now have, a tendency and capacity to induce many 
wholesale and retail dealers and many of the purchasing public to 
purchase said caps and hats manufactured from old and used hats, 
which have been renovated and made over by respondents, in the 
mistaken belief that they are purchasing new and unused hats and 
caps manufactured from new and unused materials. Further, as 
a direct consequence of the mistaken and erroneous beliefs induced 
by the practices aforesaid, a number of the consuming public pur- 
chased a substantial volume of respondents’ caps and hats with the 
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result that trade has been unfairly diverted to respondents fron 
individuals, partnerships and corporations likewise engaged in the 
business of selling and manufacturing caps and hats who do not 
misrepresent the quality and type of material out of which their hats 
and caps are made. As a result thereof, substantial injury has been 
done, and is now being done, by respondents to competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 6. The above and foregoing acts and practices and representa- 
tions of respondents have been and are all to the prejudice of the 
public and respondents’ competitors as aforesaid, and have been and 
are unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpincs As ro THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 8, A. D., 1938, issued, and 
thereafter served, its complaint in this proceeding upon the respond- 
ents, The Mode Novelty Co., a corporation, and Wolf Alboum and 
Samuel Weisman as its president and vice president, respectively, 
and individually, charging them with the use of unfair methods of 
competition in commerce, in violation of the provisions of said act. 
After the issuance of said complaint and the filing of the respond- 
ents’ answers thereto, testimony and other evidence in support of the 
allegations of the complaint were introduced by George Foulkes, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by Jacob Lipman, attorney for the respondents, 
before A. F. Thomas, an examiner of the Commission duly desig- 
nated to take testimony and receive evidence in said proceeding, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. 

Thereafter the proceedings regularly came on for final hearing 
before the Commission on said complaint, the answers thereto, testi- 
mony and other evidence, and brief of attorney for the Commission; 
and the Commission, having duly considered the same and being 
now fully advised in the premises, finds that the proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapuy 1. Respondent, The Mode Novelty Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
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in Newark, N. J. Respondents Wolf Alboum and Samuel Weisman 
are, respectively, the president and the vice president and secretary 
of said corporation. The individual respondents, Wolf Alboum and 
Samuel Weisman, manage, dominate, and control the business affairs 
and activities of the corporate respondent, particularly with respect 
to the acts and practices herein described. Respondents are engaged 
in the manufacture, sale, and distribution of novelty hats and caps 
made from new and second-hand, or used, materials, and have caused 
said merchandise, when sold, to be transported from their principal 
place of business in Newark, N. J. to purchasers thereof in New 
Jersey and in other States of the United States at their respective 
points of location. In the course and conduct of its business, re- 
spondent The Mode Novelty Co. has been and now is in substantial 
competition with other corporations and with firms and individuals 
engaged in the manufacture, sale, and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, respondents 
buy second-hand, old, and used felt hats which they steam, clean 
and shape into novelty caps or hats, and which are then sold by re- 
spondents to jobbers and wholesale dealers who, in turn, sell them 
to retailers and to the general purchasing public. 

Par. 3. The aforesaid old, used and second-hand caps and hats, 
after being made over by the respondents into caps and hats with 
new trimmings, have the appearance of new caps and hats made from 
felts which have never been worn, and said caps and hats are sold 
by the respondents to jobbers and wholesalers without any label or 
marking to indicate that said caps and hats are, in fact, manufactured 
from second-hand materials which have been renovated and made 
over by respondents. Said caps and hats, so sold to jobbers and 
wholesale dealers, are by them, in turn, sold to retailers who resell 
them to the public without disclosing the fact that said caps and hats 
are manufactured from felts previously worn and then renovated, 
and from other used materials, and under such circumstances as to 
indicate that they are new caps and hats. 

The cost to respondents of obtaining and making over said old and 
used materials is much less than the cost to manufacturers of manu- 
facturing new caps and hats of a similar type, thereby enabling 
respondents to sell said caps and hats to jobbers and wholesalers at 
substantially lower prices than the prices at which manufacturers of 
new caps and hats can sell hats and caps of similar type to jobbers 


and wholesalers, and through said dealers, and retailers, to the pur- 
chasing public. 
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Par. 4. The Commission finds that the acts and practices of re- 
spondent as hereinabove set forth had, and now have, the tendency 
and capacity to induce many wholesale and retail dealers and many 
of the purchasing public to purchase said caps and hats manufactured 
from old and used hats and caps which have been renovated and made 
over by respondents, in the mistaken and erroneous belief that they 
are purchasing new and unused hats and caps manufactured from 
new and unused materials. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the practices aforesaid, a 
number of the consuming public have purchased a substantial volume 
of respondents’ caps and hats, with the result that trade has been 
unfairly diverted to respondents from individuals, partnerships, and 
corporations likewise engaged in the business of selling and manu- 
facturing caps and hats, and who do not misrepresent the quality 
and type of the material out of which their hats and caps are made. 
As a result thereof, substantial injury has been and is now being 
done by respondents to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 5. In the course and conduct of their business, on September 
10, 1938, Samuel Weisman and William Alboum, trading as The 
Mode Novelty Co. entered into a stipulation as to the facts and an 
agreement to cease and desist, with the Federal Trade Commission, 
by the terms of which agreement said respondents, Weisman and 
Alboum, agreed to cease and desist from selling or offering for sale 
in interstate commerce baseball or novelty caps made from second- 
hand, old, worn, or discarded felt or other material, unless and until 
there is stamped upon, or affixed or attached to, said products, in a 
conspicuous place, some word or words clearly indicating that the 
said products are not made from new and unused materials, but are 
from old, worn, second-hand, or discarded materials. 

Par. 6. The Commission further finds that subsequent to the date 
of the execution of said stipulation and agreement, the respondents 
did sell and distribute in commerce among and between the various 
States of the United States and in the District of Columbia certain 
‘baseball or novelty caps which were made from second-hand, old, 
worn and discarded materials, and upon which there was not stamped, 
affixed, or attached any word or words clearly indicating that the 
said caps were made from second-hand, old, worn, and discarded 
materials. 
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The aforesaid acts and practices of the respondents, as set forth in 
the aforesaid findings of facts, are to the prejudice of the public and 
of respondents’ competitors, and constitute unfair methods of com- 
petition in commerce, in violation of the Federal Trade Commission 
Act 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before Arthur F. Thomas, 
an examiner of the Commission theretofore duly designated by it, in 


support of the allegations of said complaint and in opposition thereto, q 


brief filed by counsel for the Commission (respondents not having 
filed brief, and oral argument not having been requested), and the ~ 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondent, The Mode Novelty Co., a corpora- 
tion, its officers, representatives, agents, and employees, and respond- 
ents Wolf Alboum and Samuel Weisman, individually and as officers 
of said corporation, their representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of hats and caps in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing that hats or caps composed in whole or in part of 
used or second-hand materials are new or are composed of new 
materials by failure to stamp on the sweat bands thereof, in con- 
spicuous and legible terms which cannot be removed or obliterated 
without mutilating the sweat bands, a statement that said products 
are composed of second-hand or used materials, provided that if sweat 
bands are not affixed to such hats or caps then such stamping must 
appear on the bodies of such hats or caps in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating said 
bodies. 

2. Representing in any manner that hats or caps made in whole 
or in part from old, used, or second-hand materials are new or are 
composed of new materials. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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SAMUEL RAVID, INDIVIDUALLY, AND TRADING AS 
OHIO NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3594. Complaint, Sept. 17, 1938—Decision, Aug. 14, 1939 


Where an individual engaged in sale and distribution of dresser sets, cigarette 
eases and lighters, table and kitchen ware, pen and pencil sets, dolls, 
watches, and numerous other articles of merchandise, to purchasers in 
various other States and in the District of Columbia— 

Sold and distributed said articles by means of a game of chance, gift enterprise, 
or lottery scheme under which he distributed to representatives and pro- 
spective representatives certain advertising literature including a sales 
circular listing number of items of merchandise and prices thereof, and 
including pull card for use in sale and distribution of products in question 
under a plan in accordance with which particular item of merchandise 
secured and price paid therefor, and purported and represented retail value 
secured, were determined by chance in accordance with item and price 
disclosed by separation of particular tab selected from said ecard, and person 
operating card was compensated after sale of all tabs or chances and 
remission of amounts thus secured, by premium; and 

Supplied thereby and placed in the hands of others means of conducting lot- 
teries in the sale of his merchandise in accordance with aforesaid or similar 
sales plans varying therefrom in detail only, and under which members of 
purchasing public were induced by apparent greater values and regular 
prices of some of said articles of merchandise as compared to price prospec- 
tive purchaser would be required to pay in event of securing one of said 
articles, to purchase tabs or chances in hope of receiving article of mer- 
chandise of far greater value than designated price to be paid therefor, and 
under which fact as to whether purchaser of one of said tabs received 
article of greater value and higher regular price than price designated 
therefor on such tab, and which of said articles purchaser was to receive, 
and amount of money which purchaser was to pay, was determined wholly 
by lot or chance, and there was involved game of chance or sale of a 
chance to procure an article of merchandise at price much less than 
apparent normal retail price thereof; contrary to the established public 
policy of the United States Government and in’ violation of criminal laws, 
and in competition with many who are unwilling to adopt and use said 
method or any method involving game of chance or sale of a chance to win 
something by chance, or any method contrary to public policy, and refrain 
therefrom ; 

With result that many persons were attracted by his said method and by ele- 
ment of chances involved in sale of said merchandise as above described, 
and were thereby induced to buy and sell his said products in preference to 
merchandise offered and sold by his said competitors who do not use such 
or equivalent method, and with effect, through use of said method and be- 
cause of said game of chance, of unfairly diverting trade and custom to him 
from his competitors aforesaid who do not use said or equivalent method : 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition and unfair and deceptive acts and practices 
in commerce. 


Before Vr. Miles J. Furnas, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Harris, Sacks & Subrin, of Akron, Ohio, for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Samuel Ravid, in- 
dividually and trading as Ohio Novelty Co., hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent, Samuel Ravid, is an individual trading 
under the name of Ohio Novelty Co., with his principal office and 
place of business located at 107 Westmoreland Terrace, Akron, Ohio. 
Respondent is now and for some time last past has been engaged in 
the sale and distribution of dresser sets, cigarette cases and lighters, 
tableware, kitchen ware, pen and pencil sets, dolls, clocks, watches, 
blankets, bedspreads, tablecloths, wearing apparel, cosmetics, jewelry, 
razors, razor blades, thermometers, electric lamps, suitcases, cameras, 
beauty sets, billfolds, tool sets, and other articles of merchandise in 
commerce between and among the various States of the United 
States and in the District of Columbia. Respondent causes and has 
caused said products when sold to be shipped or transported from his 
aforesaid place of business in the State of Ohio to purchasers thereof 
located in the various other States of the United States and in the 
District of Columbia at their respective points of location. There 
is now and has been for some time last past a course of trade by said 
respondent in such merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business respondent is and has 
been in competition with individuals and with partnerships and cor- 
porations engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and distributes and has sold and 
distributed said articles of merchandise by means of a game of 
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chance, gift enterprise, or lottery scheme. The respondent dis- 
tributes or causes to be distributed to representatives and prospective 
representatives certain advertising literature, including a sales circu- 
lar. Respondent’s merchandise is and has been distributed to the 
purchasing public in the following manner: 

A portion of said sales circular consists of a list on which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called 
a pull card. Said pull card consists of a number of tabs, under each 
of which is concealed the name of an article of mechandise and the 
price thereof. The name of the article of merchandise and the price 
thereof are so concealed that purchasers or prospective purchasers of 
the tabs or chances are unable to ascertain which article of merchan- 
dise they are to receive or the price which they are to pay until after 
the tab is separated from the card. When a purchaser has detached 
a tab and learned what article of merchandise he is to receive and the 
price thereof, his name is written on the list opposite the named 
article of merchandise. Some of said articles of merchandise have 
purported and represented retail values and regular prices greater 
than the prices designated for them, but are distributed to the con- 
sumer for the price designated on the tab which he pulls. The ap- 
parent greater values and regular prices of some of said articles of 
merchandise, as compared to the price the prospective purchaser will 
be required to pay in the event he secures one of said articles, induce 
members of the purchasing public to purchase the tabs or chances in 
the hope that they will receive articles of merchandise of far greater 
value than the designated prices to be paid for same. The fact as 
to whether a purchaser of one of said pull card tabs receives an article 
which has greater value and a higher regular price than the price 
designated for same on such tab, which of said articles of merchandise 
a purchaser is to receive, and the amount of money which a purchaser 
is required to pay, are determined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise 
designated on said card, together with a premium for the representa- 
tive as compensation for operating the pull card and selling the said 
merchandise. Said operator delivers the merchandise to the pur- 
chasers of tabs from said pull card in accordance with the list filled 
out when the tabs were detached from the pull card. 

Respondent sells and distributes and has sold and distributed 
various assortments of said merchandise and furnishes and has fur- 
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nished various pull cards for use in the sale and distribution of such 
merchandise by means of a game of chance, gift enterprise, or lottery 
scheme. Such plan or method varies in detail, but the above- 
described plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others the means of conducting lotteries in the sale of his 
merchandise, in accordance with the sales plan hereinabove set forth. 
The use by respondent of said method in the sale of his merchandise 
and the sales of such merchandise by and through the use thereof 
and by the aid of said method is a practice of the sort which is con- 
trary to an established public policy of the Government of the United 
States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the apparent normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above alleged, are unwilling to adopt and use said 
method, or any method involving a game of chance or the sale of a 
chance to win something by chance, or any method which is contrary 
to public policy, and such competitors refrain therefrom. Many 
persons are attracted by respondent’s said method and by the element 
of chance involved in the sale of such merchandise in the manner 
above described, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for-sale and sold 
by said competitors of respondent who do not use the same or any 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the capacity and tendency to, and does, 
unfairly divert trade and custom to respondent from his said com- 
petitors who do not use the same or an equivalent method. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FInpincs As To THE Facts, anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 17, 1938, issued and there- 
after served its complaint in this proceeding upon respondent, Samuel 


OHIO NOVELTY CO. 631 
627 Findings 


Ravid, individually and trading as Ohio Novelty Co., charging him 
with the use of unfair methods of competition and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Samuel Ravid, is an individual trading 
under the name of Ohio Novelty Co., with his principal office and place 
of business located at 107 Westmoreland Terrace, Akron, Ohio. « Re- 
spondent is now and for some time last past has been engaged in the 
sale and distribution of dresser sets, cigarette cases and lighters, table- 
ware, kitchen ware, pen and pencil sets, dolls, clocks, watches, blan- 
kets, bedspreads, tablecloths, wearing apparel, cosmetics, jewelry, 
razors, razor blades, thermometers, electric lamps, suitcases, cameras, 
beauty sets, billfolds, tool sets, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said products when sold to be shipped or transported from his afore- 
said place of business in the State of Ohio to purchasers thereof located 
in the various other States of the United States and in the District of 
Columbia at their respective points of location. There is now and 
has been for some time last past a course of trade by said respondent 
in such merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of said business respondent is and has been in competition 
with individuals and with partnerships and corporations engaged in 
the sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and distributes and has sold and 
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distributed said articles of merchandise by means of a game of chance, 
gift enterprise, or lottery scheme. The respondent distributes or 
causes to be distributed to representatives and prospective representa- 
tives certain advertising literature, including a sales circular. Re- 
spondent’s merchandise is and has been distributed to the purchasing 
public in the following manner: 

A portion of said sales circular consists of a list on which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called a 
pull card. Said pull card consists of a number of tabs, under each 
of which is concealed the name of an article of merchandise and the 
price thereof. The name of the article of merchandise and the price 
thereof are so concealed that purchasers or prospective purchasers of 
the tabs or chances are unable to ascertain which article of merchan- 
dise they are to receive or the price which they are to pay until after 
the tab is separated from the card. When a purchaser has detached 
a tab and learned what article of merchandise he is to receive and the 
price thereof, his name is written on the list opposite the named article 
of merchandise. Some of said articles of merchandise have purported 
and represented retail values and regular prices greater than the 
prices designated for them, but are distributed to the consumer for 
the price designated on the tab which he pulls. The apparent greater 
values and regular prices of some of said articles of merchandise, as 
compared to the price the prospective purchaser will be required to 
pay in the event he secures one of said articles, induce members of the 
purchasing public to purchase the tabs or chances in the hope that 
they will receive articles of merchandise of far greater value than the 
designated prices to be paid for same. The fact as to whether a pur- 
chaser of one of said pull card tabs receives an article which has 
greater value and a higher regular price than the price designated for 
same on such tab, which of said articles of merchandise a purchaser 
is to receive, and the amount of money which a purchaser is required 
to pay, are determined wholly by lot or chance. 

When the person or representative operating the pull card has suc- 
ceeded in selling all of the tabs or chances, collected the amounts called 
for, and remitted the said sums to the respondent, said respondent 
thereupon ships to said representative the merchandise designated on 
said card, together with a premium for the representative as compen- 
sation for operating the pull card and selling the said merchandise. 
Said operator delivers the merchandise to the purchasers of tabs from 
said pull card in accordance with the list filled out when the tabs were 
detached from the pull card. 
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Respondent sells and distributes and has sold and distributed vari- 
ous assortments of said merchandise and furnishes and has furnished 
various pull cards for use in the sale and distribution of such mer- 
chandise by means of a game of chance, gift enterprise, or lottery 
scheme. Such plan or method varies in detail, but the above described 
plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in- 
the hands of others the means of conducting lotteries in the sale of his 
merchandise, in accordance with the sales plan hereinabove set forth. 
The use by respondent of said method in the sale of his merchandise 
and the sales of such merchandise by and through the use thereof and 
by the aid of said method is a practice of the sort which is contrary 
to an established public policy of the Government of the United 
States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the apparent normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent, as above found, are unwilling to adopt and use 
said method, or any method involving a game of chance or the sale 
of a chance to win something by chance, or any method which is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by the 
element of chance involved in the sale of such merchandise in the 
manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or any equivalent method. The use of said method by respond- 
ent, because of said game of chance, has the capacity and tendency to, 
and does, unfairly divert trade and custom to respondent from his 
said competitors who do not use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That. the respondent, Samuel Rayid, individually and 
trading as Ohio Novelty Co., or trading under any other name or 
names, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of dresser sets, cigarette cases and light- 
ers, tableware, kitchen ware, pen and pencil sets, dolls, clocks, 
watches, blankets, bedspreads, tablecloths, wearing apparel, cosmetics, 
jewelry, razors, razor blades, thermometers, electric lamps, suitcases, 
cameras, beauty sets, billfolds, tool sets, or any other articles of mer- 
chandise in commerce as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from— 

1. Supplying to or placing in the hands of others pull cards or 
circulars having pull tabs thereon, or any other lottery devices, so 
as to enable such persons to dispose of or sell any merchandise by 
the use thereof. 

2, Mailing, shipping, or transporting to his agents or distributors, 
or to members of the public, pull cards or circulars having pull tabs 
thereon, or any other lottery devices so prepared or printed as to 
enable said persons to sell or distribute any merchandise by the use 
thereof. 

3. Selling or otherwise disposing of any merchandise by the use of 
pull cards or circulars having pull tabs thereon, or any other lottery 
device or devices. 

Lt is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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McDOWELL, PYLE & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3832. Complaint, June 22, 1939—Decision, Aug. 14, 1939 


Where a corporation engaged in sale and distribution of peanuts and confec- 
tionery products, including certain assortments of peanuts which were so 
packed or assembled as to involve the use of games of chance, gift enter- 
prises, or lottery schemes when sold and distributed, to the consumers. 
thereof, and which were composed of (1) thirty-six 14-pound tins of pea-~ 
nuts and twelve 1-pound tins, together with punchboard for sale and dis- 
tribution of said peanuts under a plan and in accordance with said board’s 
explanatory legend pursuant to which purchasers securing certain numbers. 
from board received for 2 cents paid 1 of said half-pound or pound tins, 
value of which was in excess of said amount, and purchasers of last punches, 
in each of 16 sections in which board was divided received half-pound tin,, 
and purchaser who did not qualify by obtaining 1 of lucky numbers or by 
punching last number in 1 of sections received nothing for his money other 
than privilege of punching number from board, and of (2) various other 
assortments of peanuts, together with punchboards involving lot or chance. 
feature and similar to that hereinbefore described and varying therefrom. 
in detail only— 

Sold to retailers or purchasers such assortments along with said punchboards. 
- for their use in Selling and distributing its said peanuts in accordance with 
aforesaid sales plan, and thereby supplied to and placed in the hands of 
others means of conducting lotteries in the sale of its products in accord- 
ance with said plan as above set forth, involving game of chance or sale 
of a chance to procure tins of peanuts at price much less than normal 
retail price thereof, contrary to the established public policy of the United 
States Government and in violation of the criminal laws, and in competi- 
tion with many who are unwilling to adopt and use said or any method 
involving game of chance or sale of a chance to win something by chance, 
or any other method contrary to public policy, and refrain therefrom ; 

With result that many persons were attracted by said sales plan or method 
employed by it in sale and distribution of its peanuts and by element of 
chance inyolyed therein, and were thereby induced to buy its said products 
in preference to peanuts offered and sold by said competitors who do not 
use same or equivalent method, and with effect, by reason of said game of 
chance, of diverting trade in commerce unfairly to it from its competitors 
aforesaid, to the substantial injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, and constituted unfair methods of competition. 


Mr. D. C. Daniel for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that McDowell, Pyle & 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest of 
the public, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, McDowell, Pyle & Co., Inc., is a cor- 
poration organized and doing business under the laws of the State 
of Maryland, with its principal office and place of business located 
at 221 West Pratt Street, Baltimore, Md. Respondent is now, and 
for some time last past has been engaged in the sale and distribution 
of peanuts and confectionery products in commerce between and 
among the various States of the United States and in the District of ~ 
Columbia. Respondent causes, and has caused, said products, when 
sold, to be transported from its aforesaid place of business in Balti- 
more, Md., to purchasers thereof at their respective points of location 
in the various other States of the United States and in the District 
of Columbia. There is now, and has been for some time last past, 
a course of trade by respondent in such products in commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business respondent 
is, and has been, in competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution 
of like or similar products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells, and has sold, to retail dealers 
certain assortments of tins of peanuts so packed or assembled as to 
involve the use of games of chance, gift enterprises, or lottery 
schemes when sold and distributed to the consumers thereof. One 
of said assortments is hereinafter described for the purpose of showing 
the method used by respondent, and is as follows: 

This assortment consists of thirty-six 14-pound tins of peanuts 
and twelve 1-pound tins of peanuts, together with a device commonly 
called a punchboard. Said tins of peanuts are sold and distributed 
to the consuming public by means of said punchboard in the following 
manner: Sales are 2 cents each and when a punch is made from the 
board a number is disclosed. The numbers begin with 1 and continue 
to the number of punches there are on the board, but the numbers 
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are not arranged in numerical sequence. The board bears the state- 
ment or statements informing prospective purchasers that certain 
specified numbers entitle the purchaser thereof to receive a 14-pound 
or 1-pound tin of peanuts. The punches on the board are arranged 
in 16 sections, and the purchaser of the last punch in each section 
receives a 14-pound tin of peanuts. A purchaser who does not 
qualify by obtaining 1 of the lucky numbers, or by punching the last 
number in 1 of the sections, receives nothing for his money other 
than the privilege of punching a number from the board. The tins 
of peanuts are worth more than 2 cents each, and the purchaser who 
obtains 1 of the numbers calling for 1 of the tins of peanuts receives 
the same for the price of 2 cents. The numbers are effectively 
concealed from purchasers and prospective purchasers until a punch 
or selection has been made and the particular punch separated from 
the board. The tins of peanuts are thus distributed to purchasers of 
punches from the board wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of peanuts along with punchboards, involving a 
lot or chance feature, but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. The dealers or purchasers to whom respondent furnishes 
said punchboards use the same in selling and distributing respond- 
ent’s said peanuts in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. The use by respondent of said 
method in the sale of its peanuts and the sale of said peanuts by and 
through the use thereof and by the aid of said method is a practice 
of the sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of peanuts to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure tins of peanuts at a price much less than the normal retail 
price thereof. Many persons, firms, and corporations, who sell or 
distribute peanuts in competition with the respondent, as above al- 
leged, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted by 
said sales plan or method employed by respondent in the sale and 
distribution of its peanuts and the element of chance involved there- 


213706™—40—VoL. 29——43 


638 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 F. T.&. 


in, and are thereby induced to buy and sell respondent’s peanuts in 
preference to peanuts offered for sale and sold by said competitors 
of respondent who do not use the same or an equivalent method. The 
use of said method by respondent, because of said game of chance, 
has a tendency and capacity to, and does, unfairly divert trade in 
commerce between and among the various States of the United States 
and in the District of Columbia to respondent from its said com- 
petitors who do not use the same or an equivalent method. As a 
result thereof, substantial injury is being, and has been, done by 
respondent to competition in commerce between and among the var- 
ious States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 22, 1939, issued and there- 
after served its complaint in this proceeding upon respondent Mc- 
Dowell, Pyle & Co., Inc., charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices In commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein granted respondent’s request 
for permission to withdraw said answer and to substitute therefore 
an answer admitting all of the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter, and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and reas 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGraPH 1: Respondent, McDowell, Pyle & Co., is a corporation 
organized and doing business under the laws of the State of Mary- 
land, with its principal office and place of business located at 221 
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West Pratt Street, Baltimore, Md. Respondent is now, and for some 
time last past has been, engaged in the sale and distribution of 
peanuts and confectionery products in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia. Respondent causes, and has caused, said products, when 
sold, to be transported from its aforesaid place of business in Balti- 
more, Md., to purchasers thereof at their respective points of location 
in the various other States of the United States and in the District 
of Columbia. There is now, and has been for some time last past, 
a course of trade by respondent in such products in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. In the course and conduct of said business 
respondent is, and has been, in competition with other corporations 
and with partnerships and individuals engaged in the sale and dis- 
tribution of like or similar products in commerce between and among — 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells, and has sold, to retail dealers 
certain assortments of tins of peanuts so packed or assembled as to 
involve the use of games of chance, gift enterprises, or lottery schemes 
when sold and distributed to the consumers thereof. One of said 
assortments is hereinafter described for the purpose of showing the 
method used by respondent, and is as follows: 

This assortment consists of thirty-six 14-pound tins of peanuts and 
twelve 1-pound tins of peanuts, together with a device commonly 
called a punchboard. Said tins of peanuts are sold and distributed 
to the consuming public by means of said punchboard in the following 
manner: Sales are 2 cents each and when a punch is made from the 
board a number is disclosed. ‘The numbers begin with 1 and continue 
to the number of punches there are on the board, but the numbers 
are not arranged in numerical sequence. The board bears the state- 
ment or statements informing prospective purchasers that certain 
specified numbers entitle the purchaser thereof to receive a 14-pound 
or 1-pound tin of peanuts. The punches on the board are arranged 
in 16 sections, and the purchaser of the last punch in each section 
receives a 14-pound tin of peanuts. A purchaser who does not qualify 
by obtaining 1 of the lucky numbers, or by punching the last number 
in 1 of the sections, receives nothing for his money other than the 
privilege of punching a number from the board. The tins of peanuts 
are worth more than 2 cents each, and the purchaser who obtains 
1 of the numbers calling for 1 of the tins of peanuts receives the same 
for the price of 2 cents. The numbers are effectively concealed from 
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purchasers and prospective purchasers until a punch or selection has 
been made and the particular punch separated from the board. The 
tins of peanuts are thus distributed to purchasers of punches from 
the board wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, vari- 
ous assortments of peanuts along with punchboards involving a lot 
or chance feature, but such assortments are similar to the one herein- 
above described and vary only in detail. 

Par. 3. The dealers or purchasers to whom respondent furnishes 
said punchboards use the same in selling and distributing respond- 
ent’s said peanuts in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. The use by respondent of said 
’ method in the sale of its peanuts and the sale of said peanuts by and 


through the use thereof and by the aid of said method is a practice of ~ 


the sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal laws. 

Par. 4. The sale of peanuts to the purchasing public in the manner 
above found involves a game of chance or the sale of a chance to pro- 
cure tins of peanuts at a price much less than the normal retail price 
thereof. Many persons, firms, and corporations, who sell or distrib- 
ute peanuts in competition with the respondent, as above found, are 
unwilling to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. Many persons are attracted by said sales 
plan or method employed by respondent in the sale and distribution 
of its peanuts and the element of chance involved therein, and are 
thereby induced to buy and sell respondent’s peanuts in perference 
to peanuts offered for sale and sold by said competitors of respondent 
who do not use the same or an equivalent method. The use of said 
method by respondent, because of said game of chance, has a tendency 
and capacity to, and does, unfairly divert trade in commerce between 
and among the various States of the United States and in the District, 
of Columbia to respondent from its said competitors who do not use 
the same or an equivalent method. As a result thereof, substantial 
injury is being, and has been, done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District: of Columbia. 
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The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that it 
waives all intervening procedure and further hearing as to said 
facts and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, McDowell, Pyle & Co., Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of peanuts or any other merchandise in 
commerce as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Selling or distributing peanuts or any other merchandise so 
packed and assembled that sales of said peanuts or other merchandise 
to the general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers punchboards, 
push or pull cards or other lottery devices, either with assortments of 
said peanuts or other merchandise or separately, which said punch- 
boards, push or pull cards or other lottery devices are to be used or 
may be used in selling or distributing said peanuts or other merchan- 
dise to the general public. 

3. Selling or otherwise disposing of said peanuts or any other mer- 
chandise by the use of punchboards, push or pull cards or any other 
lottery device or devices. 

Tt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATrer OF 


FAIRFIELD ENGINEERING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3850. Complaint, July 14, 1939—Decision, Aug. 14, 1989 


Where a corporation engaged in manufacture, sale, and distribution of its “Wair- 
field Coal Distributors” and “Fairfield NON-SEGREGATING Coal Distribu- 
_tors,” for distribution of coal to stoker hoppers in large steam boilers; in 
advertisements in catalogs, circulars and other printed or written matter 
distributed to members of purchasing public in various States and in the 
District of Columbia— 

Represented, through use of terms “nonsegregating”, and such statements and 
representations as “FAIRFIELD NONSEGREGATING COAL DISTRIB- 
UTORS,” “Fairfield distributors * * *. Coal_is delivered across the 


entire grate surface of the stoker just as it comes from the bunkers, assuring ( 


a uniform fuel bed,” and “Uniform distribution of coarse and fine coal will 
result in higher boiler efficiency,’ that its said coal distributor was a non- 
segregating one, within meaning of term as used and understood in trade by 
heating experts and by purchasing public, notwithstanding fact its said 
products were not completely nonsegregating distributors or mechanisms 
which, as used and understood as aforesaid from said term, caused uniform 
layer of fine and coarse coal to be delivered across entire surface of fire boxes 
or boilers in same proportionate mixture as that in which coals left the 
bunkers, with resulting uniform fire bed and even flame over entire surface 
of fire box; 

With tendency and capacity to mislead and deceive members of purchasing 
public into erroneous and mistaken belief that its said statements and 
representations were literally true, and into purchase of substantial quan- 
tities of said coal distributors, because of such erroneous belief, as and for 
nonsegregating mechanisms ag above described, for purchase of which there is 
preference on the part of purchasers and prospective purchasers as providing 
economy and efficiency in operation of large steam boilers: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Robert Mathis, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Fairfield Engineer- 
ing Co., a corporation, hereinafter referred to as respondent, has 
role the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
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interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Respondent, Fairfield Engineering Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Ohio, and having its principal office and 
place of business at 324 Barnhardt Street, in the city of Marion, 
State of Ohio. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the manufacture, sale, and distribution of coal dis- 
tributors, designated “Fairfield Coal Distributors” and “Fairfield 
NON-SEGREGATING Coal Distributors,” which are designed to 
distribute coal to stoker hoppers in large steam boilers. Respondent 
causes said coal distributors, when sold by it, to be transported from 
its place of business in the State of Ohio to the purchasers thereof 
at their respective points of location in various States of the United 
States other than the State of Ohio and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said coal distributors in commerce, between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said coal distributors, 
respondent has caused various statements and representations rela- 
tive to said coal distributors to be inserted in advertisements in cata- 
logs, circulars, and other printed or written matter, all of which are 
distributed to members of the purchasing public situated in various 
States of the United States and in the District of Columbia. Among 
and typical of the statements and representations by respondent used 
and disseminated as aforesaid are the following: 

FAIRFIELD NON-SEGREGATING COAY DISTRIBUTORS 

Fairfield distributors * * *. Coal is delivered across the entire grate 
surface of the stoker just as it comes from the bunkers, assuring a uniform 


fuel bed. 
Uniform distribution of coarse and fine coal will result in higher boiler 


efficiency. 

Through the use of the aforesaid statements and representations, 
and others of similar import or meaning not herein set out, the re- 
spondent has represented that its said coal distributor is a non- 
segregating coal distributor within the meaning of the term non- 
segregating coal distributors as it is used and understood in the 
trade and by heating experts and the purchasing public. 

Par. 4. Various types of distributors are used to deliver coal into 
the fire boxes of large steam boilers. The term “nonsegregating” 
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when applied to coal distributors is used and understood in the 
trade and by heating experts and members of the purchasing public 
to mean a distributor which causes a uniform layer of fine and 
coarse coal to be delivered across the entire surface of the fire boxes 
of boilers. The coarse and fine coals are not segregated in this 
process of distribution, but are delivered to the surface of the fire 
box in the same proportionate mixture as when the coals leave the 
bunkers. The distribution of fine and coarse coal in this manner 
results in a uniform fire bed and an even flame over the entire sur- 
face of the fire box. There is now, and has been at all times men- 
tioned herein, a preference on the part of purchasers and prospective 
purchasers of coal distributors for nonsegregating coal distributors 
because of their belief that economy and efficiency in the operation of 
large steam boilers can be obtained by reason of the use of such 
distributors. 

Par. 5. In truth and in fact the coal distributors which the re- 
spondent represents as aforesaid as being nonsegregating coal dis- 
tributors are not nonsegregating coal distributors within the mean- 
ing of that term as it is used and understood in the trade and by 
heating engineers and the purchasing public as hereinabove described. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements and representations has had, and now has, 
the capacity and tendency to, and does, mislead and deceive mem- 
bers of the purchasing public into the erroneous and mistaken 
belief that such false, deceptive, and misleading statements and 
representations are true, and into the purchase of substantial quanti- 
ties of respondent’s said coal distributors because of said erroneous 
and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 14th day of July 1939, issued 
and served its complaint in this proceeding upon respondent Fairfield 
Engineering Co., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On the 27th day of July, 1939, the respondent 
filed its answer, in which answer it admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
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procedure and further hearing as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission, 
having duly considered the matter, and being now fully advised 
in the premises finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Fairfield Engineering Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Ohio, and having its principal office and 
place of business at 324 Barnhardt Street, in the city of Marion, 
State of Ohio. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in the manufacture, sale, and distribution of coal 
distributors, designated “Fairfield Coal Distributors” and “Fair- 
field Non-Segregating Coal Distributors,” which are designed to 
distribute coal to stoker hoppers in large steam boilers. Respondent 
causes said coal distributors, when sold by it, to be transported from 
its place of business in the State of Ohio to the purchasers thereof 
at their respective points of location in various States of the United 
States other than the State of Ohio and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said coal distributors in commerce, 
between and among the various States of the ee States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and 
for the purpose of inducing the purchase of its said coal distributors, 
respondent has caused various statements and representations relative 
to said coal distributors to be inserted in advertisements in catalogs, 
circulars, and other printed or written matter, all of which are dis- 
tributed to members of the purchasing public situated in various 
States of the United States and in the District of Columbia. Among 
and typical of the statements and representations by respondent used 
and disseminated as aforesaid are the following: 

FAIRFIELD NON-SEGREGATING COAL DISTRIBUTORS. 

Fairfield distributors * * *. Coal is delivered across the entire grate surface 
of the stoker just as it comes from the bunkers, assuring a uniform fuel bed. 

Uniform distribution of coarse and fine coal will result in higher boiler 
efficiency. 

Through the use of the aforesaid statements and representations, 
and others of similar import or meaning not herein set out, the re- 
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spondent has represented that its said coal distributor is a non- 
segregating coal distributor within the meaning of the term non- 
segregating coal distributors as it is used and understood in the trade 
and by heating experts and the purchasing public. 

Par. 4. Various types of distributors are used to deliver coal into 
the fire boxes of large steam boilers. The term “nonsegregating” 
when applied to coal distributors is used and understood in the trade 
and by heating experts and members of the purchasing public to mean 
a distributor which causes a uniform layer of fine and coarse coal to 
be delivered across the entire surface of the fire boxes of boilers. The 
coarse and fine coals are not segregated in this process of distribution, 
but are delivered to the surface of the fire box in the same propor- 
tionate mixture as when the coals leave the bunkers. The distribution 
of fine and coarse coal in this manner results in a uniform fire bed and 
an even flame over the entire surface of the fire box. There is now, 
and has been at all times mentioned herein, a preference on the part 
of purchasers and prospective purchasers of coal distributors for non- 

segregating coal distributors because of their belief that economy and 
efficiency in the operation of large steam boilers can be obtained by 
reason of the use of such distributors. 

Par. 5. In truth and in fact the coal distributors which the respond- 
ent represents as aforesaid as being nonsegregating coal distributors 
are not completely nonsegregating distributors. 

Par. 6. The use by the respondent of the aforesaid statements and 
representations has the tendency and capacity to mislead and deceive 
members of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are literally true and 
into the purchase of substantial quantities of respondent’s said coal 
distributors because of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said facts, 
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and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Fairfield Engineering Co., a 
corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of coal distributors now 
designated as “Fairfield Coal Distributors” and “Fairfield Non-Seg- 
regating Coal Distributors” or any other coal distributors of sub- 
stantially similar design, in commerce, as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from representing, through the use of the term “nonsegregating,” 
or any other term of similar import or meaning, or in any other 
manner, that such coal distributors are nonsegregating coal distrib- 
utors or are distributors which cause an uniform layer of fine and 
coarse coal to be delivered across the entire surface of the fire boxes 
of the boilers. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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In Toe Marrer or 


DEARBORN SUPPLY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3593. Complaint, Sept. 17, 19388—Decision, Aug. 15, 1939 


Where a corporation engaged in manufacture, sale, and distribution of line of 


(a) 


(b) 


(c) 


(d) 


cosmetics under various names, and including its ‘Mercolized Wax,” “Parker- 
Belmont Beauty Cream,” “Powdered Saxolite,’ “Powdered Tarkroot,” and 
“Phelactine,” to purchasers in other States and in the District of Columbia, 
in active and substantial competition with others likewise engaged in sale 
and distribution of cosmetics in commerce as aforesaid; in advertising its 
said products through circulars and folders distributed to prospective pur- 
chasers thereof in various States and through magazines of general circu- 
lation— 

Represented, directly and by inference, that its said “Mercolized Wax” 
absorbed surface skin and surface discolorations, blemishes, and impurities, 
and removed all coarseness, blackheads, tan, etc., therefrom, and cleansed, 
softened, bleached, lubricated, and protected the skin, nourishing it and 
helping it renew itself, and constituted natural way to make it beautiful, 
and all-in-one cleansing, softening, and beautifying cream and all-purpose 
beauty aid, facts being said ‘“‘Mercolized Wax” did not absorb surface skin 
or surface discolorations, etc., remove coarseness, blackheads, etec., or cleanse 
and otherwise affect the skin and accomplish. the results-above set out and 
claimed, and did not constitute an all-in-one cream or all-purpose beauty 
aid as above described, but, by virtue of amount of ammoniated mercury 
contained therein, possessed bleaching qualities and constituted skin bleach 
which, as below set forth, might be injurious; 

Failed to reveal, in advertisements which it thus disseminated, and which 
were intended and calculated to induce purchase of its said products, that 
said “Mercolized Wax” contained ammoniated mercury as aforesaid, and 
that said preparation could not be used safely by all persons and might 
be injurious when used by some, due to said content, and might cause in- 
jurious effects when applied to cut, bruised, irritated, or damaged skin or to 
large area of the body; 

Represented that its said “Parker-Belmont Beauty Cream” was a skillful 
scientific blend of creams for pore-deep cleansing, clearing, softening, 
lubricating, and all-around beautifying of the skin, and an oxygen cream 
which bleached skin, making it lighter by two or three shades, and a 
blend of all creams required by skin, and which normalized either dry 
or oily skin, facts being it was not a skillful or scientific blend of creams 
or efficacious for pore-deep cleansing or for other results above set forth, 
and was not an oxygen cream or blend as above claimed, and would not 
accomplish other results above represented ; 

Represented that its said “Saxolite Astringent” was a skin tonic which 
smoothed out wrinkles and age lines, refined coarse pores, eliminated oils 
and gave skin fresh, clean, lively appearance, facts being it would not 
accomplish results aforesaid and was not skin tonic; 
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(e) Represented that its said “Powdered Tarkroot,” used as a “beauty mask,” 
would revive and refresh fatigued and drooping face more quickly or com- 
pletely than other products for similar usage, and that it smoothed out 
wrinkles and lines, pulled relaxed and sagging contours into proper posi- 
tion, and purged pores of all impurities, so as to nourish drooping tissues, 
and beautified the skin by tightening, purifying, and stimulating it, and 
renewed complexion, facts being it would not function as above set forth 
or accomplish such results; and 

(f) Represented that its said “Phelactine” depilatory was different from and 
quicker and simpler to use than other hair removers, and removed super- 
fluous hair gently and that use thereof caused skin to be smooth, soft, - 
and hair free, facts being its said preparation was no different from any 
number of hair removers on the market, and no quicker or simpler to 
use, did not remove superfluous hair gently nor leave skin smooth, ete., 
as above claimed; 

With effect of causing members of purchasing public to have erroneous and 
mistaken belief that said statements and representations were true, and 
to purchase substantial quantity of its said products because of such be- 
lief, and of thereby diverting trade in commerce unfairly to it from 
many competitors who distribute and sell cosmetics in commerce and do 
not in any manner misrepresent the quality or character of their respec- 
tive products or effectiveness thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. C. S. Cox for the Commission. 
Mr. John Walsh, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Dearborn Supply 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Respondent, Dearborn Supply Co., is a corporation, 
created and existing under and by virtue of the laws of the State of 
Illinois with its office and principal place of business located at 2350 
Clybourn Avenue, Chicago, Ill. 

Par. 2. Respondent is now and for more than 12 years last past has 
been engaged in the business of compounding, distributing, and selling 
a line of cosmetics under various names, some of which are: “Merco- 
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lized Wax,” “Parker-Belmont Beauty Cream,” “Powdered Saxolite,” 
“Powdered Tarkroot,” and “Phelactine.” Respondent causes said 
products, when sold, to be transported from its place of business in 
the State of Illinois to its customers located in other States of the 
United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said cosmetics in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
cosmetics in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said cosmetics, respondent, by means’ 
of advertising circulars and folders, and by means of advertisements 
inserted in magazines and newspapers, circulated generally throughout 
the United States, has made many statements and representations 
concerning the character and nature of said cosmetics and concerning 
the results obtained from their use. By the means and in the manner 
aforesaid, the respondent makes, among others, statements concerning 
its products as hereinafter set forth: 

(a) Among, and typical of, the representations made by respond- 
ent concerning its product “Mercolized Wax” are the following: 

Pure Mercolized Wax. 

Pure Mercolized Wax Beautifies the Skin. Bleaches—Cleanses—Nourishes, 
Softens and Protects. 

You will find only Mercolized Wax * * * actually absorbs the discol- 
ored outer scales in tiny flake-like particles clearing away the grimy, dirt- 
laden surface skin. 

Free your skin of blemishes and all discolorations that mar its natural 
loveliness with our Mercolized Wax. 

Mercolized Wax brings to you a simple, natural way of beautifying the 
skin and keeping it young. * * * contains active ingredients that actually 
absorb the surface skin with all its discolorations and blemishes. * * * 
Gradually you will notice the new clearness and smoothness of your skin. 
Soon the entire discolored outer layer of skin will have disappeared and fresh 
underskin which forms your new complexion appears soft, white and youth- 
fully beautiful. Mercolized Wax brings out the hidden beauty in your skin. 

There is only one way to completely beautify a discolored blemished com- 
plexion and that one way is to take off the worn-out surface skin by absorbing 
it with pure Mercolized Wax. 


Coarseness, roughness and other blemishes that rob the skin of youthful 
beauty are dissolved with the surface skin. 
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Mercolized Wax will convert a faded, worn-out, or discolored complexion into 
one of captivating loveliness. 

Ties Sh e* 5 lubricates i. 7 

It clears away freckles, tan, oiliness, sunburn or any other blemishes. 

Invisible particles of aged skin are freed and all defects such as blackheads, 
tan, freckles and large pores disappear. 

Make yours a beautiful skin with Mercolized Wax Cream. 

Is your skin clear, smooth and young looking? It Should be and it Can be. 
* %* * WFHagerly and deftly Mercolized Wax Cream goes about its task of 
flaking off, superficially discolored outer layer of skin, revealing the young, 
fresh looking underskin. It really helps the skin to renew itself. Your skin 
emerges from a series of Mercolized Wax Cream applications looking more 
like its radiant, natural, beautiful self than it has looked in many aday. * * * 

Complete renovation of the complexion in from one to three weeks should 
result from following the above instructions closely. 

Mercolized Wax Cream keeps your skin young looking. * * * This 
simple all-in-one cleansing, softening and beautifying cream has been a favorite 
for over a quarter of a century with lovely women the world over. 

This simple all-purpose beauty aid is the only cream necessary for the 
proper care of your skin. 


(6) Among, and typical of, the representations made by respond- 
ent concerning its product “Parker-Belmont Beauty Cream” are 
the following: 


Wonderful oxygen cream bleaches skin. 

Parker-Belmont Beauty Cream beautifies any skin. 

A skillful scientific blending of creams for bleaching, pore-deep cleansing, 
clearing, softening, lubricating and all-around beautifying. 

Parker-Belmont Beauty Cream whitens skin quickly. 

Dark skin is lightened and whitened two or three shades. 

This single cream is a blend of all the creams your skin requires. 

Parker-Belmont Beauty Cream normalizes a dry to too oily skin. It is sooth- 
ing to sensitive tissues. 


(c) Among, and typical of, the representations made by respond- 
ent concerning its products “Powdered Saxolite” are the following: 


Saxolite Astringent is a refreshing skin tonic. Smoothes out wrinkles and 
age lines. Refines coarse pores. Eliminates oiliness. 
Gives your skin a fresh, clean, lively appearance. 


(d) Among, and typical of, the representations made by respond- 
ent concerning its product “Powdered Tarkroot” are the following: 


A Tarkroot Beauty Mask revives and refreshes a fatigued, drooping face 
more quickly and completely than anything else can. 

It is beneficial for almost every condition such as age lines, wrinkles, en- 
larged pores, blackheads and other surface blemishes. 

Wrinkles and age lines are smoothed out. Relaxed, sagging contours are 
pulled up into proper position. The circulation is aroused to nourish the 
drooping tissues. Pores are purged of all impurities. 

Tarkroot Beauty Mask wakes up dull skin! 

Tarkroot Face Rester relieves facial fatigue. 
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The quickest way to renew your complexion is to give yourself a facial pack 
treatment with Tarkroot Beauty Mask. 

Beautify your skin with Tarkroot Face Mask. 

Tarkroot performs a four-purpose plan of beautifying by tightening, refining, 
purifying and stimulating. 

(e) Among, and typical of , the representations made by respondent 
concerning its product “Phelactine” are the following: 

Try Phelactine Depilatory, removes superfluous hair gently. Leaves skin 
smooth, soft and hair-free. Simple to use. 

Try Phelactine—the “different” hair remover. 

Hxcellent for removing superfluous hair from your face. Quicker to use. 

All of said statements, together with other statements of similar 
import and meaning, appearing in respondent’s advertising litera- 
ture, disseminated as aforesaid, purport to be descriptive of respond- 
ent’s products and of their effectiveness in use. In all of its 
advertising literature, respondent, directly and by inference, through 
the statements and representations herein set out and through other 
statements and representations of similar import and effect, repre- 
sents that the product “Mercolized Wax” is a “wax”; that said prep- 
aration absorbs the surface skin and surface discolorations, blemishes, 
and impurities; that it removes all coarseness, roughness, blackheads, 
tan, freckles, sunburn, and large pores from the skin, and cleanses, 
softens, bleaches, lubricates, and protects the skin; that it is a natural 
way to make the skin beautiful; that it nourishes the skin, helps the 
skin renew itself, and is an all-in-one cleansing, softening and beau- 
tifying cream and an all-purpose beauty aid. 

In the manner aforesaid, respondent represents that the product 
“Parker-Belmont Beauty Cream” is a skillful, scientific blend of 
creams for pore-deep cleansing, clearing, Miline lubricating, and 
all-around beautifying of the skin; that it is an oxygen cream that 
bleaches the skin, making the skin lighter by two or three shades; 
and that it is a bland of all the creams a skin requires and that it 
normalizes either a dry or an oily skin. 

In the manner aforesaid, respondent represents that its product 
“Saxolite Astringent” is a skin tonic which smoothes out wrinkles 
and age lines, refines coarse pores, eliminates oiliness, giving the 
skin a fresh, clean, lively appearance. 

In the manner aforesaid, the respondent represents that its product 
“Powdered Tarkroot,” when used as a “beauty mask,” will revive and 
refresh a “fatigued” and “drooping” face more quickly and com- 
pletely than other products, smoothing out wrinkles and age lines, 
pulling “relaxed” and sagging contours into proper position, purging 
the pores of all impurities, and arousing the circulation so as to 
nourish the “drooping” tissues; that said product beautifies the skin 
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by tightening, purifying, refining, and stimulating, and is the quickest: 

way to “renew” the complexion. 

— the manner aforesaid, the respondent represents that its product 
helactine” is “different” from other hair removers; that it is quicker 

and simpler to use, removing superfluous hair gently, leaving the skin 

smooth, soft, and hair free. 

Par. 5. Respondent’s representations and implications as to the 
value and usefulness of said products are false or grossly exaggerated 
and greatly exceed those which might truthfully be made for said 
products. In truth and in fact the product “Mercolized Wax” is not: 
a wax and said product does not absorb the surface skin and surface 
discolorations, blemishes, and impurities; it does not remove all 
coarseness, roughness, blackheads, tan, freckles, sunburn, and large 
pores from the skin; it does not cleanse, soften, bleach, lubricate, and 
protect the skin; it is not a natural way to make the skin beautiful ; 
and it does not nourish the skin, help the skin to renew itself, and it 
is not an all-in-one cleansing, softening, and beautifying cream or an 
all-purpose beauty aid. In truth and in fact the product “Parker- 
Belmont Beauty Cream” is not a skillful or scientific blend of creams, 
nor is it efficacious for pore-deep cleansing, clearing, softening, 
lubricating, and for all-around beautifying of the skin; it is not an 
oxygen cream and it will not bleach the skin, making it two or three 
shades lighter and it is not a “blend of all the creams” the skin 
requires, nor does it normalize either a dry or an oily skin. In 
truth and in fact the product “Saxolite Astringent” is not a skin 
tonic nor will it smooth out wrinkles or age lines, refine coarse pores, 
eliminate oiliness or give the skin a fresh, clean, lively appearance. 
In truth and in fact the product “Tarkroot Beauty Mask” when used 
as a “beauty mask” will not revive and refresh a “fatigued” and 
“drooping” face more quickly and completely than will other prod- 
ucts; nor will it smooth out wrinkles and age lines or pull “relaxec (3 
and sagging contours into the proper position or purge the pores of 
all impurities, and it will not arouse the circulation so as to nourish 
the “drooping” tissues or beautify the skin by tightening, purifying, 
refining, and stimulating and it is not the quickest way to, nor does 
it, “renew” the complexion. In truth and in fact the product “Phelac- 
tine Depilatory” is not different from any number of hair removers 
on the market and is no quicker or simpler to use and it does not. 
remove superfluous hair gently, leaving the skin smooth, soft, and 
hair free. 

In truth and in fact the product “Mercolized Wax” has a tendency 
to cause removal of the surface skin but leaves the skin with deeper 
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hues and blemishes than those present originally and constant and 
continuous use of this product not only accentuates the blemishes 
present in the surface skin but may, under certain conditions, be 
harmful to the user thereof because of the ingredients from which 
said product is composed. 

Par. 6. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, di- 
rectly or indirectly, the purchase of a cosmetic. 

Par. 7. There are among the competitors of the respondent many 
who distribute and sell cosmetics in said commerce who do not in 
any manner misrepresent the quality or character of their respec- 
tive products or their effectiveness when used. 

Par. 8. The use of each and all of the false and misleading repre- 
sentations and implications made and used by the respondent in 
designating and describing its said products and their effectiveness 
when used, and said false advertisements as hereinabove alleged, has 
had and now has a tendency and capacity to and does mislead and 
deceive a substantial number of the purchasing public into the 
erroneous and mistaken belief that all of said representations and 
implications are true. As a result of such erroneous and mistaken 
belief a number of the consuming public have purchased a substan- 
tial volume of respondent’s said products with the result that trade 
in said commerce has been diverted unfairly to the respondent 
from its competitors who truthfully advertise their respective 
products and the effectiveness thereof when used, and thereby in- 
jury has been done and is now being done by respondent to com- 
petition in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rerort, Frnprne¢s as ro THE Facts, AND Orper ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 17th day of September 1938, 


* Findings and order published as modified by Commission order dated October 16, 1939 
which, among other things, in response to petition and supplemental petition of respond. 
ent struck out portion of par. 11 of the findings and portion of par. 1 of the order relat- 
ing to the safety of respondent’s mercolized wax by virtue of ammoniated mereury therein 
contained and reopened ease solely for purpose of taking additional testimony in support 
of allegations of complaint and in opposition thereto with respect to injurious effect Hn 
might result from use of said mercolized wax. pe 
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issued and served its complaint in this proceeding upon said respond- 
ent, Dearborn Supply Co., a corporation, charging it with the use 
of unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. On October 26, 1938, the respond- 
ent filed its answer in this proceeding. Thereafter, a stipulation 
was entered into whereby it was stipulated and agreed that a state- 
ment of facts signed and executed by the respondent and W. T. 
Kelly, chief counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its re- 
port, stating its findings as to the facts, and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation, said stipulation hav- 
ing been approved, accepted, and filed, and the Commission hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent, Dearborn Supply Co., is a corpor- 
ation created and existing under and by virtue of the laws of the 
State of Illinois, and having its office-and principal place of business 
at 2350 Clybourn Avenue in the city of Chicago, within the State 
of Illinois. Its officers are Patrick J. Kelly, president and treas- 
urer; Miss M. W. Healy, vice president and assistant treasurer; and 
Mrs. Alice K. Moser, secretary. 

Par. 2. The respondent is now, and for more than 12 years last 
past has been, engaged in the manufacture, sale, and distribution of. 
a line of cosmetics designated by various names. Among such cos- 
metics are: “Mercolized Wax,” “Parker-Belmont Beauty Cream,” 
“Powdered Saxolite,” “Powdered Tarkroot,” and “Phelactine.” The 
respondent causes all of the said products, when sold, to be trans- 
ported from its place of business in the State of Tlinois to the re- 
spective purchasers thereof located in States other than the State 
of Illinois and in the District of Columbia. The respondent main- 
tains, and for more than 12 years last past has maintained, a course 
of trade in said cosmetics herein mentioned in commerce between 
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and among the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business, the 
respondent is, and has been for more than 12 years last past, in 
active and substantial competition with various other corporations, 
partnerships, and individuals likewise engaged in the sale and dis- 
tribution of cosmetics in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of said cosmetics, the respond- 
ent has, by means of advertising circulars and folders distributed 
to prospective purchasers of said cosmetics, situated in various States 
of the United States and also by means of advertisements inserted in 
magazines having a general circulation throughout the United States, 
made many statements and representations concerning the character 
and nature of its said cosmetics hereinabove mentioned and con- 
cerning the results obtained from the use of said cosmetics. The 
respondent has in its said advertisements, circular, and folders caused 
to be made, among others, the following statements concerning its. 
said cosmetics herein mentioned. 

Pure Mercolized Wax. 

Pure Mercolized Wax beautifies the Skin. Bleaches—Cleanses—Nourishes,. 
Softens and Protects. 

You will find only Mercolized Wax * * * actually absorbs the discolored. 
outer scales in tiny flake-like particles clearing away the grimy, dirt-laden 
surface skin. 

Free your skin of blemishes and all discolorations that mar its natural 
loveliness with our Mercolized Wax. 

Mercolized Wax brings to you a simpie, natural way of beautifying the skin 
and keeping it young. * * * contains active ingredients that ‘actually 
absorb the surface skin with all its discolorations and blemishes * * * 
Gradually you will notice the new clearness and smoothness of your skin. 
Soon the entire discolored outer layer of skin will have disappeared and 
fresh underskin which forms your new complexion appears, soft, white and 


youthfully beautiful. Mercolized Wax brings out the hidden beauty in your 
skin. 


There is only one way to completely beautify a discolored blemished complexion: 


and that one way is to take off the worn out surface skin by absorbing it with: 
pure Mercolized Wax. 

Coarseness, roughness and other blemishes that rob the skin of youthful beauty 
are dissolved with the surface skin. 


Mercolized Wax will convert a faded, wornout, or discolored complexion into 


one of captivating loveliness. 

lie Ss lubricates) * aa 

It clears away freckles, tan, oiliness, sunburn or any other blemishes. 

Invisible particles of aged skin are freed and all defects such as blackheads, 
tan, freckles and large pores disappear. 
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Make yours a beautiful skin with Mercolized Wax Cream. 

Is your skin clear, smooth and young looking? It SHOULD be and it CAN 
be. * * * WHagerly and deftly Mercolized Wax Cream goes about its task of 
flaking off, superficially discolored outer layer of skin, revealing the young, fresh 
looking underskin. It really helps the skin to renew itself. Your skin emerges 
from a series of Mercolized Wax Cream applications looking more like its radiant, 
natural beautiful self than it has looked in many a day. * * *, 

Complete renovation of the complexion in from one to three weeks should result 
from following the above instructions closely. 

Mercolized Wax Cream keeps your skin young looking. * * * This simple 
all-in-one cleansing, softening and beautifying cream has been a favorite for over 
a quarter of a century with lovely women the world over. 

This simple all-purpose beauty aid is the only cream necessary for the proper 
care of your skin. 

Wonderful oxygen cream bleaches skin. 

Parker-Belmont Beauty Cream beautifies any skin. 

A skillful scientific blending of creams for bleaching, pore-deep cleansing, clear- 
ing, softening, lubricating and all-around beautifying. 

Parker-Belmont Beauty Cream whitens skin quickly. 

Dark skin is lightened and whitened two or three shades. 

This single cream is a blend of all the creams your skin requires. 

Parker-Belmont Beauty Cream normalizes a dry to too oily skin. It is soothing 
to sensitive tissues. 

Saxolite Astringent is a refreshing skin tonic. Smooths out wrinkles and age 
lines. Refines coarse pores. Eliminates oiliness. 

Gives your skin a fresh, clean, lively appearance. 

A Tarkroot Beauty Mask revives and refreshes a fatigued, drooping face 
more quickly and completely than anything else can. 

It is beneficial for almost every condition such as age lines, wrinkles, enlarged 
pores, blackheads and other surface blemishes. 

Wrinkles and age lines are smoothed out. Relaxed, sagging contours are 
pulled up into proper position. The circulation is aroused to nourish the 
drooping tissues. Pores are purged of all impurities. 

Tarkroot Beauty Mask wakes up dull skin! 

Tarkroot Face Rester relieves facial fatigue. 

The quickest way to renew your complexion is to give yourself a facial pack 
treatment with Tarkroot Beauty Mask. 

Beautify your skin with Tarkroot Face Mask. 

Tarkroot performs a four-purpose plan of beautifying by tightening, refining, 
purifying and stimulating. 

Try Phelactine Depilatory, removes superfluous hair gently. Leaves skin 
smooth, soft and hair-free. Simple to use. 

Try Phelactine—the “different” hair remover. 

Excellent for removing superfluous hair from your face. Quicker to use. 


Par. 4. All of said statements and representations set-out in para- 
graph 38 hereof, together with numerous other statements of like or 
similar import and meaning which also appear in the respondent’s 
advertising literature, purport to be descriptive of the respondent’s 
various cosmetics hereinabove mentioned and of the results to be 


obtained by their use. 
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Par. 5. The respondent has in its advertising literature, directly 
and by inference, through the statements and representations which 
are set out herein in paragraph 38, and through other statements and 
representations of similar or like import and effect, represented and 
does now represent that the product “Mercolized Wax” 

(a) is, in fact, a “wax.” 

(b) that “Mercolized Wax” absorbs the surface skin and surface 
discolorations, blemishes and impurities. 

(c) that “Mercolized Wax” removes all coarseness, roughness, 
blackheads, tan, freckles, sunburn and large pores from the skin, 
and cleanses, softens, bleaches, lubricates and protects the skin. 

(d) that “Mercolized Wax” is a natural way to make the skin 
beautiful. 

(ec) that “Mercolized Wax” nourishes the skin, helps the skin 
renew itself, and is an all-in-one cleansing, softening and beautifying 
cream and an all-purpose beauty aid. 

Par. 6. The respondent has in its advertising literature, directly 
and by inference, through the statements and representations which 
are set out herein in paragraph 3, and through other statements and 
representations of similar or like import and effect, represented and 
does now represent that the product “Parker-Belmont Beauty 
Cream”— 


(a) is a skillful, scientific blend of creams for pore-deep cleansing, 
clearing, softening, lubricating, and all-around beautifying of 
the skin. 

(b) that “Parker-Belmont Beauty Cream” is an oxygen cream that 
bleaches the skin, making the skin lighter by two or three shades. 

(c) that “Parker-Belmont Beauty Cream” is a blend of all the creams 
a skin requires and that it normalizes either a dry or an oily 
skin. 


Par. 7. The respondent has in its advertising literature, directly 
and by inference, through the statements and representations which 
are set out herein in paragraph 3, and through other statements and 
representations of similar or like import and effect, represented and 
does now represent that the product “Saxolite Astringent” 


(a) is a skin tonic which smooths out wrinkles and age lines, refines 
coarse pores, eliminates oiliness, giving the skin a fresh, clean, 
——lively appearance. 


Par. 8. The respondent has in its advertising literature, directly 
and by inference, through the statements and representations which 
are set out herein in paragraph 3, and through other statements and 
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representations of similar or like import and effect, represented and 
does now represent that the product “Powdered Tarkroot,” 


(a) when used as a “beauty mask”, will revive and refresh a “fa- 
tigued” and “drooping” face more quickly and completely than 
other products, smoothing out wrinkles and age lines, pulling 
“relaxed” and sagging contours into proper position, purging 
the pores of all impurities, and arousing the circulation so as to 
nourish the “drooping” tissues. 

(0) that “Powdered Tarkroot” beautifies the skin by tightening, puri- 
fying, refining and stimulating, and is the quickest way to 
“renew” the complexion. 


Par. 9. The respondent has in its advertising literature, directly 
and by inference, through the statements and representations which 
are set out herein in paragraph 3, and through other statements and 
representations of similar or like import and effect, represented and 
does now represent that the product “Phelactine”— 


(a) is different from other hair removers. 
(6) that “Phelactine” is quicker and simpler to use, removing super- 
fluous hair gently, leaving the skin smooth, soft and hair-free. 


Par. 10. The formula for the preparation manufactured and sold 
by said respondent under the name “Mercolized Wax” is as follows: 
Ozokerite Wax 
India Wax 
Carnauba Wax 
Mineral Oil 
Water 
Borax 
Zine Oxide 
White Precipitate 
Perfume 
Bees Wax 
Paraffine Wax 


Par. 11. The term “Mercolized Wax” denotes and describes a 
product containing a substantial amount of wax admixed with mer- 
cury and while the product designated “Mercolized Wax” does not 
‘depend upon its waxy constituency for its therapeutic effect, it con- 
tains a substantial amount of various waxes amounting to a total of 
approximately 16 percent. Said preparation has contained as much 
as 71/4 percent ammoniated mercury and is now said to presently 
contain 3 percent ammoniated mercury. The preparation designated 
as “Mercolized Wax” does not absorb the surface skin or surface 
discolorations, blemishes, or impurities. The use of such product 
does not remove coarseness, roughness, blackheads, tan, freckles, sun- 
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burn, or large pores from the skin. Such preparation does not 
cleanse, soften, lubricate, or protect the skin. The use of such prep- 
aration is not a natural way to make the skin beautiful. “Mercol- 
ized Wax” does not nourish the skin or help the skin to renew itself. 
Such preparation is not an all-in-one cleansing, softening, or beauti- 
fying cream or an all-purpose beauty aid. 

Par. 12. The formula for the preparation manufactured and sold 
by the respondent under the name “Parker-Belmont Beauty Cream” 
is as follows: 

Ozokerite Wax 
India Wax 
Carnauba Wax 
Bees Wax 
Parafiine Wax 
Stanolene 
Mineral Oil 
Zine Oxide 
Zine Perborate 


Par. 13. The preparation manufactured and sold by the respondent 
under the name “Parker-Belmont Beauty Cream” is not a skillful or 
scientific blend of creams; it is not efficacious for pore-deep cleansing, 
clearing, softening, lubricating, or for all-around beautifying of 
the skin; it is not an oxygen cream and it will not bleach the skin, 
making it two or three shades lighter and it is nota blend of all 
the creams the skin requires. Such preparation does not normalize 
either a dry or an oily skin. 

Par. 14. The formula for the preparation manufactured and sold 
by the respondent under the name “Saxolite Astringent” is as follows: 

Alum 
Epsom Salts 
Eucalyptus Oil 

Par. 15. The preparation manufactured and sold by the respondent 
under the name “Saxolite Astringent” will not smooth out wrinkles 
or age lines, refine coarse pores, or eliminate oiliness, it is not a skin 
tonic and it does not give the skin a fresh, clean, lovely appearance. 

Par. 16. The formula for the preparation manufactured and sold 


by the respondent under the name “Tarkroot Beauty Mask” is as 
follows: 

Borie Acid 

Acacia Powder 

Hgg Albumen 


Dissolve in lemon juice or 
milk to make mask. 
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Par. 17. The preparation manufactured and sold by the respond- 
ent under the designation “Tarkroot Beauty Mask” when used as a 
“beauty mask” will not in fact revive or refresh a “fatigued” or 
“drooping” face more quickly and completely than will other prod- 
ucts; nor will it smooth out wrinkles and age lines or pull “relaxed” 
and sagging contours into the proper position or purge the pores of 
all impurities. Such preparation will not arouse the circulation so as 
to nourish the “drooping” tissues or beautify the skin by tightening, 
purifying, refining, and stimulating, and it is not the quickest way 
to nor does it “renew” the complexion. 

Par. 18. The formula for the preparation manufactured and sold 
by the respondent under the name “Phelactine Depilatory” is as 
follows: 

Resin 
Bees Wax 

Par. 19. The preparation manufactured and sold in commerce by 
the respondent under the name “Phelactine Depilatory” is not dif- 
ferent from any number of hair removers on the -market and is no 
quicker or simpler to use, and it does not remove superfluous hair 
gently; nor does the use of said preparation leave the skin smooth, 
soft, and hair free. 

Par. 20. There are among the competitors of the respondent, as 
described in paragraph 2 hereof, many who distribute and sell 
cosmetics in said commerce who do not in any manner misrepresent 
the quality or character of their respective products or their effec- 
tiveness in use. 

Par. 21. The use by the respondent of the said statements and 
representations disseminated as aforesaid has the capacity and tend- 
ency to and does cause members of the purchasing public to have 
the erroneous and mistaken belief that said statements and represen- 
tations are true and to purchase a substantial quantity of respond- 
ent’s said products because of said erroneous and mistaken belief. 
As a direct result thereof, trade in commerce among and between 
the various States of the United States and in the District of 
Columbia has been diverted unfairly to the respondent from its said 


competitors. 
CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, Dearborn Supply Co., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from 
disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of cosmetic preparations containing drugs now 
designated by the names of “Mercolized Wax,” “Parker-Belmont 
Beauty Cream,” “Powdered Saxolite,” “Powdered Tarkroot,” and 
“Phelactine,” or any other cosmetic preparations composed of sub- 
stantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same names or under 
any other name or names, or disseminating or causing to be dis- 
seminated, any advertisements by any means for the purpose of in- 
ducing, or which is likely to induce, directly or indirectly, the pur- 
chase in commerce, as commerce is defined in the Federal Trade 
Commission Act, of said cosmetic preparations, which said advertise- 
ments represent, directly or through implication: 

1. That said cosmetic preparation “Mercolized Wax” absorbs the 
surface skin, surface discolorations, blemishes, or impurities, or re- 
moves coarseness, roughness, blackheads, tan, freckles, sunburn, or 
large pores from the skin or cleanses, softens, lubricates, nourishes, 
or protects the skin; or aids the skin in renewing itself; or that the 
use of said preparation is a natural way to make the skin beautiful; 
or that said preparation is an all-in-one cleansing, softening or beauti- 
fying cream or an all-purpose beauty aid. 

2. That said preparation “Parker-Belmont Beauty Cream” is a 
skillful or scientific blend of creams or is efficacious for pore-deep 
cleansing, clearing, softening, lubricating, or all-around beautifying 
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of the skin, or that said preparation is an oxygen cream or will bleach 
the skin or make the skin lighter by two or more shades or is a blend 
of all the creams the skin requires; or that said preparation normal- 
izes either a dry or an oily skin. 

3. That said preparation “Saxolite Astringent” is a skin tonic or 
smooths out wrinkles or age lines, refines coarse pores, eliminates 
oiliness or gives the skin a fresh, clean, lively appearance. 

4. That said preparation “Powdered Tarkroot,” when used as a 
beauty mask, will revive or refresh a fatigued or drooping face more 
quickly or completely than other products designed and intended for 
similar usage; or that said preparation will smooth out wrinkles or 
age lines or pull relaxed and sagging contours into proper position 
or purge the pores of all impurities or arouse the circulation so as 
to nourish the drooping tissues; or that said preparation beautifies 
the skin by tightening, purifying, refining, or stimulating the skin 
or will renew the complexion. 

5. That said preparation “Phelactine” is different from or quicker 
and simpler to use than other hair removers or that said preparation - 
removes superfluous hair gently or that the use thereof causes the 
skin to be smooth, soft, and hair free. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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’ In THE Matter oF 


PURITAN UNDERGARMENT CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3810. Complaint, June 7, 1939—Decision, Aug. 23, 1939 


Where a corporation engaged in manufacture, sale, and distribution of women’s 
undergarments to and through wholesalers, retailers, and other purchasers ; 
in furtherance of a practice of representing falsely the constituent fiber or 
material of which the various products sold and distributed by it were made 
and, in so doing, of causing false statements and representations purporting 
to be descriptive of its said products and their respective constituent fiber 
or material, as aforesaid, to be inserted in catalogs and price lists and placed 
on tags, labels, and markers attached to such products— 

(a) Represented, as typical of acts and practices above described, in catalogs 
and price lists and through tags, labels, and markers, that certain under- 
garments made and sold by it contained 15 percent wool and 30 percent 
wool, respectively, notwithstanding fact former garment was composed of 
87 percent cotton, 10 percent rayon, and 3 percent wool, and other of 10.5 
percent wool with remainder made up of cotton and rayon, and said under- 
garments did not contain percentages represented of wool, understood by 
purchasing and consuming public from said word, unqualified, as definitely 
and specifically meaning virgin or unused, as distinguished from reclaimed, 
wool, and decidedly preferred by prospective purchasers of such garments 
by reason of established reputation of fabrics made thereof for cold resist- 
ance and wearing qualities over those composed of cotton, rayon, or other 
fibers; and 

(0) Sold and distributed, as typical act and practice, undergarments which ap- 
peared to be partly made of silk, without disclosing that fiber or material 
in question was in fact rayon and not silk, long definitely and specifically 
understood by purchasing public as meaning product of cocoon of silkworm, 
and decidedly preferred by reason of reputation for superior cold resistance 
and other preeminent qualities, as included in fabrics made of wool and silk 
over those made of wool and rayon, in case of such garments over garments 
made of fabrics of wool and rayon, with result that purchasing public, obsery- 
ing and feeling its said products, in fact containing, as aforesaid, no silk, but, 
as aforesaid, rayon only (with appearance and feel of silk so as to be prac- 
tically indistinguishable therefrom by said public), was led mistakenly to 
believe that garment contained in substantial quantity, silk; 

With effect of misleading and deceiving substantial portion of said public into 
mistaken and erroneous belief that its aforesaid products contained much 
larger wool content than was actually the fact, and included silk content, 
and of causing said public to purchase said products as result of such 
erroneous belief thus engendered: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


My, W.L. Pack for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Puritan 
Undergarment Corporation, a corporation, hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. Respondent, Puritan Undergarment Corporation, is 
a corporation organized under the laws of the State of New York, 
with its office and principal place of business at 1427 DeKalb Avenue 
in the city of Brooklyn, State of New York. Respondent is now, 
and for more than 1 year last past has been, engaged in the manu- 
facture, sale, and distribution of women’s undergarments. In the 
course and conduct of its business, respondent sells its said products 
to wholesale and retail dealers and other purchasers, and during the 
year last past has caused said products, when sold, to be transported 
from its place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. At all times mentioned herein the re- 
spondent has maintained a course of trade in said products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its said business the respond- 
ent has engaged and is now engaged in the practice of falsely repre- 
senting the constituent fiber or material of which the various prod- 
ucts sold and distributed by it are made. In furtherance of this 
practice, and for the purpose of inducing the purchase of its said 
products, respondent has caused false statements and representations 
purporting to be descriptive of such products and their respective 
constituent fiber or material to be inserted in catalogs and price lists 
and placed on tags, labels, and markers attached to such products. 

Par. 3. Among and typical of the acts and practices above de- 
scribed, the respondent, in catalogs and price lists and by means of 
tags, labels, and markers, represents that certain undergarments 
manufactured and sold by it contain 15 percent wool and 30 percent 
wool, respectively, when in truth and in fact said garments do not 
contain such percentage of wool. The garment represented and 
labeled as containing 15 percent wool actually contains 87 percent 
cotton, 10 percent rayon, and only 3 percent wool. The garment 
represented and labeled as containing 30 percent wool does not in 
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fact contain such percentage of wool but contains only 10.5 percent 
wool, the remaining content of such garment being cotton and rayon. 

Par. 4, The word “wool” for many years last past has had and now 
has in the minds of the purchasing public a definite and specific mean- 
ing, to wit, fleece or hair obtained from sheep. Fabrics made of wool 
have established a reputation of possessing superior cold-resistant and 
wearing qualities over fabrics made of cotton and other fibers. On 
account of such reputation, purchasers and prospective purchasers of 
undergarments have a decided preference for wool fabrics over fabrics 
composed of cotton, rayon or other fibers. The unqualified word 
“wool” has in the minds of the purchasing and consuming public the 
definite and specific meaning of virgin or unused wool as distin- 
guished from reclaimed wool. 

Par. 5. A further typical act and practice on the part of the respond- 
ent is the sale and distribution of undergarments which appear to 
be made partly of silk, without disclosing that the fiber or material 
in question is not silk but is in fact rayon. The word “silk” has for 
many years had in the minds of the purchasing public a definite and 
specific meaning, to wit, the product of the cocoon of the silkworm. 
The word “rayon” is the name of a chemical fiber or fabric which 
simulates silk in that it has the appearance and feel of silk and is by 
the purchasing public practically indistinguishable from silk. Fabrics 
made of wool and silk have established a reputation for possessing 
superior cold-resistant and other preeminent qualities over fabrics 
made of wool and rayon, and on account of such reputation purchasers 
and prospective purchasers of undergarments have a decided prefer- 
ence for wool and silk fabrics over fabrics made of wool and rayon. 
The purchasing public, observing and feeling respondent’s products 
are led to mistakenly believe that such products contain a substantial 
quantity of silk, whereas in truth and in fact they do not contain any 
silk whatever but contain only rayon, admixed with wool, a fact which 
is not disclosed by the respondent in the sale and distribution of 
such products. 

Par. 6. The use by the respondent of the false and misleading repre- 
sentations referred to herein has had and now has the capacity and 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the mistaken and erroneous belief that respond- 
ent’s products contain a much larger wool content than is actually the 
fact, and that such products contain silk, whereas such products have 
no silk content. Such false and misleading representations cause and 
have caused the purchasing public to purchase such products as the 
result of such erroneous belief engendered as above set forth. 
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Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 7, 1939, issued and served 
its complaint in this proceeding upon respondent, Puritan Under- 
garment Corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On June 30, 1939, the respondent filed its answer, in which 
answer it admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceedings regularly came 
on for final hearing before the Commission on the said complaint 
and the answer thereto, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Puritan Undergarment Corporation, is 
a corporation organized under the laws of the State of New York, 
with its office and principal place of business at 950 Hart Street in 
the city of Brooklyn, Stateof New York. Respondent is now and for 
more than 1 year last past has been engaged in the manufacture, sale, 
and distribution of women’s undergarments. In the course and con- 
duct of its business respondent sells its said products to wholesale and 
retail dealers and other purchasers, and during the year last past has 
caused said products, when sold, to be transported from its place of 
business in the State of New York to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. At all times mentioned herein respondent has maintained 
a course of trade in said products in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its said business, respondent 
has engaged and is now engaged in the practice of falsely representing 
the constituent fiber or material of which the various products sold 
and distributed by it are made. In furtherance of this practice and 
for the purpose of inducing the purchase of its said products, respond- 
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ent has caused false statements and representations, purporting to be 
descriptive of such products and their respective constituent fiber or 
material, to be inserted in catalogs and price lists and placed: on 
tags, labels, and markers attached to such products. 

Par. 3. Among and typical of the acts and practices above de- 
scribed, respondent, in catalogs and price lists and by means of 


tags, labels, and markers, represents that certain undergarments — 


manufactured and sold by it contain 15 percent wool and 30 percent 
wool, respectively, when in truth and in fact said garments do not 
contain such percentage of wool. The garment represented and 
labeled as containing 15 percent wool actually contains 87 percent 
cotton, 10 percent rayon and only 3 percent wool. The garment 
represented and labeled as containing 30 percent wool does not, in 
fact, contain such percentage of wool but contains only 10.5 percent 
wool, the remaining content of such garment being cotton and rayon, 

Par. 4. The word “wool” for many years last past has had and 
now has in the minds of the purchasing public, a definite and specific 
meaning, to wit, fleece or hair obtained from sheep. Fabrics made 
of wool have established a reputation of possessing superior cold- 
resistant and wearing qualities over fabrics made of cotton 
and other fibers. On account of such reputation purchasers and 
prospective purchasers of undergarments have a decided preference 
for wool fabrics over fabrics composed of cotton, rayon or other 
fibers. The unqualified word “wool” has in the minds of the pur- 
chasing and consuming public the definite and specific meaning of 
virgin or unused wool, as distinguished from reclaimed wool. 

Par. 5. A further typical act and practice on the part of the re- 
spondent is the sale and distribution of undergarments which appear 
to be made partly of silk, without disclosing that the fiber or material 
in question is not silk but is, m fact, rayon. The word “silk” has 


for many years had in the minds of the purchasing public a definite - 


and specific meaning, to wit, the product of the cocoon of the silk- 
worm. The word “rayon” is the name of a chemical fiber or fabric 
which simulates silk in that it has the appearance and feel of silk 
and is by the purchasing public practically indistinguishable from 
silk. Fabrics made of wool and silk have established a reputation 
for possessing superior cold-resistant and other preeminent qualities 
over fabrics made of wool and rayon, and on account of such reputa- 
tion purchasers, and prospective purchasers of undergarments, have 
a decided preference for wool and silk fabrics over fabrics made of 
wool and rayon. The purchasing public, observing and feeling 
respondent’s products, are led to mistakenly believe that such prod- 
ucts contain a substantial quantity of silk, whereas in truth and in 
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fact they do not contain any silk whatever but contain only rayon 
admixed with wool, a fact which is not disclosed by respondent in 
the sale and distribution of such products. 

Par. 6. The use by respondent of the false and misleading rep- 
resentations referred to herein has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public into the mistaken and erroneous belief that 
respondent’s products contain a much larger wool content that is 
actually the fact, and that such products contain silk, whereas such 
products have no silk content. Such false and misleading representa- 
tions cause and have caused the purchasing public to purchase such 
products as the result of such erroneous belief engendered as above 
set forth. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, 'That the respondent, Puritan Undergarment Corpo- 
ration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of women’s wearing apparel 
in Commerce as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing that respondent’s products are composed of fibers 
or materials other than those of which they are actually composed. 

2. Representing that any garment or fabric has a stated percent- 
age of wool unless, in fact, such garment or fabric does contain wool 
in the proportion stated. 

3. Advertising, offering for sale or selling wearing apparel or 
fabrics composed in whole or in part of rayon without clearly dis- 
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closing the fact that such garments or fabrics are composed of rayon, 
and when such garments or fabrics are composed in part of rayon 
and in part of other fibers or materials, such fibers or materials, in- 
cluding rayon, shall be named in the order of their predominance by 
weight, beginning with the largest single constituent. 

This order shall not be construed as permitting the use of the un- 
qualified word “wool” to designate, describe or refer to any vem 
which is not virgin or unused wool. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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MARY ELOISE GAUSS, TRADING AS SPRAGUE-KITCHEN 
& COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3821. Complaint, June 15, 1939—Decision, Aug. 23, 1939 


Where an individual engaged in manufacture, sale, and distribution of her 
“Graolene” cosmetic preparation for scalp and hair; in advertisements 
disseminated through the mails and through circulars and other printed 
4 or written matter distributed in commerce among the various States and in 
the District of Columbia, and which were intended and calculated to induce, 
directly or indirectly, purchase of said preparation— 

(a) Represented that said “Graolene” was not a dye, but a preparation which, 
applied to gray hair, would cause it to change its color without dyeing it, 
and that use thereof restored original natural color to gray hair and supplied 
to the hair shaft the materials in which gray hair was defic:ent, facts being 
it was a lead sulphur dye and, applied to the hair, dyed the exterior of the 
hair shaft, color produced by use thereof was artificial dye, and such use 
did not restore original natural color to gray hair and had no effect on 
pigment cells of hair shaft, and did not supply to said shaft color pigments, 
deficiency of which is cause of gray hair; 

{b) Represented that use thereof caused the scalp, hair, and roots thereof to be 
normal and healthy, and that it was an effective remedy or cure for 
dandruff or itching scalp, and would stimulate growth of hair, facts being 
it would not accomplish such results and did not constitute a competent or 
effective cure or remedy for said ailment or condition; 

(c) Represented that it was harmless and that use thereof would produce no 

injurious effect, facts being salt of lead ingredient might be injurious to 
health of user, and particularly so where applied to skin on which there 
were lesions which had broken the continuity of the integument; and 

(d) Failed to reveal, in its said advertisements disseminated as aforesaid, that 
use thereof might produce harmful or injurious effect as above noted; 

With result of misleading and deceiving members of the purchasing public into 
the erroneous and mistaken belief that such false and misleading statements 
and representations were true, and into purchase of her said drug-containing 
preparation: 

Held, That such acts, representations and practices, under the circumstances 
set forth, were to the prejudice and injury of the public and constituted 
unfair and deceptive acts and practices in commerce. 


Mr. Robert Mathis, Jr. for the Commission, 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
_ Trade Commission having reason to believe that Mary Eloise Gauss, 


° 
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an individual trading as Sprague-Kitchen & Co., hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. The respondent, Mary Eloise Gauss, is an individual 
trading as Sprague-Kitchen & Co. and has her office and principal place 
of business at 4254 North Hermitage Avenue in the city of Chicago, 
State of Illinois. ; 

Par. 2. The respondent is now, and has been for several years last 
past, engaged in the business of manufacturing, selling, and dis- 
tributing a cosmetic preparation for the scalp and hair designated 
“Graolene.” Respondent causes said preparation, when sold, to be 
transported from her aforesaid place of business in the State of | 
Illinois to the purchasers thereof at their respective points of location 
in various States of the United States other than Illinois and in the 
District of Columbia. Respondent maintains and at all times men- 
tioned herein has maintained, a course of trade in said preparation 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of her aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements concern- 
ing said preparation, by United States mails, and by circulars and 
other printed or written matter all of which are distributed in com-. 
merce among and between the various States of the United States and . 
in the District of Columbia for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of said prepa- 
ration, and has disseminated and is now disseminating, and has caused | 
and is now causing the dissemination of, false advertisements concern- 
ing said preparation, by various means, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of! 
said preparation in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among, and typical of, the false statements4 
and representations contained in said advertisements, disseminated 
and caused to be disseminated, as aforesaid, are the following: 


Graolene is not a dye. It will make your gray or faded hair the exact shad 
and color it was prior to the time it became gray; the original color. 
Apply Graolene once; every day; until the hair is the original color, then, once 
in one, two, or three weeks as required. After you have restored the original 
color, Graolene should be applied to the scalp occasionally as a tonic. Cover all 
of the scalp. 
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Graolene supplies the materials in which gray hair is deficient, operating 
through the inside of the hairs; (Hollow tubes) in a perfectly natural manner, 
thus restoring the original color, without dyeing them. 

Graolene will make your scalp, roots and hair normal and healthy, and your 
hair natural appearing. * * * Graolene abolishes dandruff; absolutely ; 
stops the itching and will promote the growth of your hair. 

In making Graolene, the only so-called Deleterious Substance, used is Grain 
Alcohol, .008% (8/1000 percent.) 

Although Graolene is harmless, it kills the dandruff germ. 

The same bottle of Graolene is used for all colors and all shades of hair, 
whether brown, blonde, black, or red. ; 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import or meaning not herein set 
out, the respondent has represented, directly or by implication, that 
the preparation “Graolene” is not a dye and that such preparation, 
when applied to gray hair, causes the hair to change its color without 
dyeing the hair; that the use of such preparation will restore the 
original natural color to gray hair; that the use of such preparation 
supplies to the hair shaft the materials in which gray hair is de- 
ficient; that the use of such preparation causes the scalp, the hair 
and the roots of the hair to be normal and healthy; that such prepa- 
ration is a competent and effective remedy or cure for dandruff and 
itchmg scalp; that said preparation stimulates the growth of hair; 
and that the application of such preparation to the skin will produce 
no harmful or injurious effect. 

Par. 5. The aforesaid statements and representations by respond- 
ent, used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and 
in fact “Graolene” is a lead sulphur dye. Such preparation contains, 
among other ingredients, sulphur, lead acetate, and ammonia, which, 
in combination, form lead sulphide. Such preparation, when ap- 
plied to the hair, dyes the exterior of the hair shaft, and the color 
produced by its use is an artificial dye. The use of such preparation 
will not restore the original natural color to gray hair and has no 
effect on the pigment cells of the hair shaft. The use of such prep- 
aration does not supply to the hair shaft the color pigments, a de- 
ficiency of which materials, causes gray hair. The use of such 
preparation will not cause the scalp, the roots of the hair, or the 
hair to be normal or healthy. The use of such preparation is not 
a competent or effective cure or remedy for dandruff or itching scalp. 
Such preparation does not stimulate the growth of hair. The appli- 
cation of such preparation to the skin may produce a harmful or 
injurious effect. Such preparation contains, among other ingredi- 
ents, salt of lead in an amount which may be injurious to the health 
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of the user thereof, particularly in the event that such preparation is 
applied to skin on which there are lesions which have broken the 
continuity of the integument. 

Par. 6. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true, and into the pur- 
chase of respondent’s said preparation containing drugs. : 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Rervort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 15, 1989, issued and served 
its complaint, in this proceeding upon the respondent, Mary Eloise 
Gauss, trading as Sprague-Kitchen & Co., charging her with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On July 1, 1939, the respondent filed 
her answer, in which answer she admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening ' 
procedure and further hearing as to said facts. Thereafter, the pro- : 
ceeding regularly came on for final hearing before the Commission | 
on the said complaint and answer thereto, and the Commission, hay- 
ing duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn] 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1, The respondent, Mary Eloise Gauss, is an individ-4 
ual trading as Sprague-Kitchen & Co., and has her office and prin-4 
cipal place of business at 4254 North Hermitage Avenue in the city] 
of Chicago, State of Tlinois. 

Par. 2 The respondent is now, and has been for several years last# 
past, engaged in the business of manufacturing, selling, and dis- 
_ tributing a cosmetic preparation for the scalp and hair designated} 
“Graolene.” Respondent causes said preparation, when sold, to bef} 
transported from her aforesaid place of business in the State of Tli:f} 
nois to the purchasers thereof at their respective points of location inf 


} 


various States of the United States other than Illinois and in the! 


! 


pS re ate en 
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District of Columbia. Respondent maintains and at all times men- 
tioned herein has maintained, a course of trade in said preparation 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of her aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertise- 
ments concerning said preparation, by United States mails, and by 
circulars and other printed or written matter all of which are dis- 
tributed in commerce among and between the various States of the - 
United States and in the District of Columbia for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of said preparation, and has disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning said preparation, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of said preparation in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, 
and typical of, the false statements and representations contained in 
said advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 

Graolene is not a dye. It will make your gray or faded hair the exact 
shade and color it was prior to the time it became gray; the original color. 


Apply Graolene once; every day; until the hair is the original color, then, 
once in one, two, or three weeks as required. After you have restored the 


_ original color, Graolene should be applied to the scalp occasionally as a tonic. 


Cover all of the scalp. 

Graolene supplies the materials in which gray hair is deficient, operating 
through the inside of the hairs; (Hollow tubes) in a perfectly natural manner, 
thus restoring the original color, without dyeing them. 

Graolene will make your scalp, roots and hair normal and healthy, and your 
hair natural appearing. * * * Graolene abolishes dandruff; absolutely; 
stops the itching and will promote the growth of your hair. 

In making Graolene, the only so-called Deleterious Substance, used is Grain 
Alcohol .008% (8/1000 percent.) 

Although Graolene is harmless, it kills the dandruff germ. 

The same bottle of Graolene is used for all colors and all shades of hair, 
whether brown, blonde, black, or red. 


Par. 4. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import or meaning not herein set 
out, the respondent has represented, directly or by implication, that 
the preparation “Graolene” is not a dye and that such preparation, 
when applied to gray hair, causes the hair to change its color without 
dyeing the hair; that the use of such preparation will restore the 
original natural color to gray hair; that the use of such preparation 
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supplies to the hair shaft the materials in which gray hair is defi- 
cient; that the use of such preparation causes the scalp, the hair and 
the roots of the hair to be normal and healthy; that such preparation 
is a competent and effective remedy or cure for dandruff and itching 
scalp; that said preparation stimulates the growth of hair; and 
that the application of such preparation to the skin will produce no 
harmful or injurious effect. 

Par. 5. The aforesaid statements and representations by respond- 
ent, used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and 
in fact “Graolene” is a lead sulphur dye. Such preparation con- 
tains, among other ingredients, sulphur, lead acetate, and ammonia, 
which, in combination, form lead sulphide. Such preparation, when 
applied to the hair, dyes the exterior of the hair shaft, and the color 
produced by its use is an artificial dye. The use of such prepara- 
tion will not restore the original natural color to gray hair and has 
no effect on the pigment cells of the hair shaft. The use of such 
preparation does not supply to the hair shaft the color pigments, a 
deficiency of which materials, causes gray hair. The use of such 


preparation will not cause the scalp, the roots of the hair, or the hair 


to be normal or healthy. The use of such preparation is not a com- 
petent or effective cure or remedy for dandruff or itching scalp. 


Such preparation does not stimulate the growth of hair. The apphi- 


cation of such preparation to the skin may produce a harmful or 
injurious effect. Such preparation contains, among other ingredi- 


ents, a salt of lead in an amount which may be injurious to the health — 


of the user thereof, particularly in the event that such preparation is 
applied to skin on which there are lesions which have broken the 
continuity of the integument. 

Par. 6. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true, and into the pur- 
chase of respondent’s said preparation containing drugs. 


CONCLUSION 


The aforesaid acts, representations, and practices of the respondent, 
Mary Eloise Gauss, trading as Sprague-Kitchen & Co., as herein 
found, have been and are to the prejudice and injury of the public, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint, and states that she waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Mary Eloise Gauss, individually 
and trading as Sprague-Kitchen & Co., or trading under any other 
name or names, her agents, representatives, and employees, directly 
or through any corporate or other device, do forthwith cease and desist 
from: 

Disseminating, or causing to be disseminated, any advertisement by 
means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of a cosmetic preparation now designated 
“Graolene,” or any other cosmetic preparation composed of substan- 
tially similar ingredients or possessing substantially similar thera- 
peutic properties, whether sold under that name or any other name or 
names, or disseminating or causing to be disseminated any advertise- 
ment by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as commerce 
is defined in the Federal Trade Commission Act, of said preparation, 
which advertisements represent, directly or by implication, that said 
preparation is not a dye or is other than a dye, or will cause gray hair 
to change color without dyeing the hair; or that the use of said pre- 
paration will restore the original or natural color to gray hair, or will 
supply to the hair shaft the materials in which gray hair is deficient, 
or will cause the scalp, the hair or the roots of the hair to be normal 
or healthy; or that said preparation is an effective remedy or cure, for 
dandruff or itching scalp, or will stimulate the growth of hair; or 
that said preparation is harmless or that the use thereof will produce 
no injurious effect, or which advertisements fail to reveal that the use 
of said preparation may produce a harmful or injurious effect particu- 
larly in the event that such preparation is applied to skin on which 
there are lesions which have broken the continuity of the integument. 

It is further ordered, That the respondent shall, within 60 days after 
service upon her of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which she has 
complied with this order. 
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In THE MaArrer OF 


THE WILLIAMS AND WILKINS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (A) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 : 


Docket 3844. Complaint, July 8, 1939—Decision, Aug. 23, 1939 


Where a corporation engaged in publication, distribution, and sale of medical | 
and other scientific books, in commerce among the various States and in the | 
District of Columbia, in substantial competition with others engaged in 
publication, distribution and sale of such books in commerce as aforesaid, 
and in said District— 

Discriminated in price between different purchasers of said books for resale to | 
retailers or ultimate users, through giving, granting, and allowing price 
discounts from its established list of 20 percent, 25 percent, 30 percent and 
85 percent, to various of such purchasers, for resale in same area and to 
same prospective customers and at same time, and thereby enabled some of 
said purchasers to buy its said books at price lower than competing pur- | 
chasers were thus able to buy same books, to the injury of less favored — 
buyers; 

With the result that the effect of said discriminations in price, which did not, 
as appeared, come within any of the saving provisos of law involved, was 
substantially to lessen competition with favored purchasers and tend to © 
create a monopoly in them, and to injure, destroy or prevent competition 
in sale and distribution of such books between favored purchaser recipients 
of such discriminatory prices and other less favored competing purchasers 
thereof who did not receive the same: 

Held, That such discrimination in price by it constituted ittation of Section 
2 (a) of Clayton Act, as amended. 


Mr. Frank Hier for the Commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the | 
party respondent riamed in the caption hereof and hereinafter more | 
particularly described since June 19, 1936, has violated, and is now’ 
violating, the provisions of subsection (a) of section 2 of the Clayton || 
Act, as amended by the Robinson-Patman Act, approved June 19,, 
1936 (U.S. C. title 15, sec. 13), issues its complaint stating its charges: 
with respect thereto as follows: 

Paracrapy 1. Respondent, The Williams and Wilkins Co., is a/ 
corporation organized and existing under and by virtue of the laws: 
of the State of Maryland, with its office and place of business at: 
Mount Royal and Guilford Avenues, Baltimore, Md., and has been) 


i  . See 
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prior to June 19, 1936, and is now engaged in the publication, dis- 
tribution, and sale of medical and other scientific books. Respondent 
sells and distributes said books in commerce between and among the 
various States of the United States and the District of Columbia, 
causing said books to be shipped and transported from their place 
of publication in Baltimore, Md., to purchasers of said books located 
in the various States of the United States and the District of Colum- 
bia, for use and. resale within said States and the District of 
Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent is now, and during the time herein mentioned, has been 
in substantial competition with other corporations, individuals, part- 
nerships, and firms engaged in the business of publishing, distrib- 
uting, and selling medical and scientific books in commerce between 
and among the various States of the United States and the District 
of Columbia. 

Par. 3. In the course and conduct of its business as above described, 
respondent has, since June 19, 1986, discriminated in price, and is 
now discriminating in price between different purchasers buying the 
same books for resale to retail dealers or ultimate users by giving 


and allowing to some of its purchasers of said books lower prices than 


those given or allowed other of its said purchasers competitively 
engaged, one with the other, in the resale of said books either to the 
retail book dealer or to the ultimate user within the United States. 
Said discriminations consist for example, in granting and allowing 
price discounts of 20 percent to some, 25 percent to some, 30 percent 
to others, and 85 percent to still other purchasers of the same books 
for resale in the same area to the same prospective customers. The 
effect of such discriminatory discounts or prices is to enable some of. 
said purchasers to buy said books at a lower price than competing 
purchasers to the injury of the less favored buyer. 

Par. 4. The general effect of said discriminations in price made 
by said respondent, as above set out, may be substantially to lessen 
competition with the favored purchasers; to tend to create a monop- 
oly in the favored purchasers; to injure, destroy, or prevent competi- 
tion in the sale and distribution of said medical books between the 
said favored purchasers of said books receiving such discriminatory 
prices and other less favored competing purchasers of the same books 
not receiving said discriminatory prices. 

Par. 5. The foregoing alleged acts of said respondent are in viola- 
tion of section 2 (a) of the Clayton Act, as amended by the Rob- 
inson-Patman Act, approved June 19, 1936 (U.S. C. title 15, sec. 18). 
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Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, as 
amended by the Robinson-Patman Act, approved June 19, 1936 (title 
15, sec. 13), the Federal Trade Commission on July 8, 1939, issued 
and served its complaint in this proceeding upon the party respondent 
named in the caption hereof, charging it with violating the pro- 
visions of paragraph (a) of section 2 of the said act, as amended. 
After the issuance and service of said complaint respondent filed its 
answer admitting all of the material allegations of fact set forth 
in said complaint to be true and waiving all intervening procedure 
and further hearing as to the said facts. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer filed. 
thereto, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes the following findings as 
to the facts and conclusion. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. That the respondent, The Williams and Wilkins 
Co., is a corporation under the laws of the State of Maryland with 
its office and place of business at Mount Royal and Guilford Avenues, 
Baltimore, Md., and is engaged in the publication, distribution, and 
sale of medical and other scientific books which said respondent 
ships and sells in commerce between and among the various States 

. of the United States and in the District of Columbia. 

Par. 2. That respondent in the sale and distribution of the medical 
and scientific books which it publishes is in substantial competition 
with other corporations, individuals, partnerships, and firms engaged 
in the publication, distribution, and sale of medical and scientific 
books in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 38. That respondent since June 19, 1936, has discriminated in 
price and is now discriminating in price between different purchasers 
buying the same books from it for resale to either retail dealers or 
ultimate users by giving, granting, and allowing price discounts 
from its established list of 20 percent to some of said purchasers of | 
its said books, 25 percent to others, 30 percent to others, and 35 | 
percent to still other purchasers of the same books, for resale in the 
same area to the same prospective customers, and at the same time 
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and that the effect of such discriminatory discounts or prices is to 
enable some of said purchasers to buy said books at a lower price 
than competing purchasers are able to buy the same books, which 
results in an injury to the less favored buyers. 

Par. 4. That the effect of said discriminations in price made by 
said respondent is substantially to lessen competition with the fa- 
vored purchasers; to tend to create a monopoly in the favored pur- 
chasers; to injure, destroy, or prevent competition in the sale and 
distribution of said medical and scientific books between the favored 
purchasers of said books receiving such discriminatory prices and 
other less favored competing purchasers of the same books not re- 
ceiving said discriminatory prices, 

Par. 5. That the respondent, neither in its answer nor otherwise, 
contends that the discriminations charged in the complaint and ad- 
mitted by it in said answer, come within any of the provisos or ex- 
ceptions contained in said act of Congress as amended by the Robin- 
son-Patman Act (title 15, sec. 18). 


CONCLUSION 


The Commission concludes, by reason of the facts and circum- 
stances found and stated in the foregoing findings of fact, that the 
respondent, The Williams and Wilkins Co., has discriminated in 
price in violation of paragraph (a) of said section 2 of said Clayton 
Act as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein by the respondent, The Williams and Wilkins Co., admitting 
all the material allegations of fact in the complaint to be true and 
waiving all intervening procedure and further hearing as to the 
said facts and the Commission having made its findings as to the 
facts and its conclusion, which findings and conclusion are hereby 
made a part hereof, that said respondent has violated the provisions 
of an act of Congress entitled “An act to supplement existing laws 
against unlawful restraints and for other purposes,” approved Oc- 
tober 15, 1914, as amended by the Robinson-Patman Act approved 
June 19, 1936 (title 15, sec. 13) ; 

It is ordered, That respondent, The Williams and Wilkins Co., a 
corporation, its officers, directors, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale and distribu- 
tion of medical and scientific books in interstate commerce for resale, 


682 FEDERAL TRADE COMMISSION DECISIONS 


Order 29 F. T. C. 


do forthwith cease and desist from discriminating in price directly 
or indirectly by varying discounts between competing purchasers 
for resale of said books as found in paragraph 3 of the aforesaid 
findings as to the facts and conclusion, or from directly or indi- 
rectly in any other manner discriminating in price between com- 
peting purchasers for resale of respondent’s medical and scientific 
books by granting or allowing differing discounts thereon, the effect 
whereof may be to substantially lessen competition or tend to create 
a monopoly in the line of commerce in which customers of the re- 
spondent are engaged or to injure, destroy, or prevent competition 
with any customer receiving the benefit of such discrimination, ex- 
cept where such discount makes only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from differ- 
ing methods or quantities in which such medical and scientific books 
are to such purchasers sold. 

It is further ordered, That the said respondent, The Williams and 
Wilkins Co., shall, within 60 days after service upon it of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with this order. 


va 
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In THe Matrer or 


SAMUEL I. SIFERS, INDIVIDUALLY AND TRADING AS 
SIFERS CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 8311. Complaint, Jan. 25, 1938—Decision, Aug. 24, 1989 


Where an individual engaged in manufacture and sale of candy to wholesalers - 
in various other States— 

Furnished with certain types of candies made by him various push cards and 
plans of merchandising which involved operation of games of chance, gift 
enterprises, or lottery schemes for distribution of said candies to members 
of consuming public wholly by lot or chance, and were used by said whole- 
salers’ or retailers’ customers for resale of said products to purchasing 
public, in accordance therewith, and which included (1) box of candy 
consisting of 40 pieces, together with 1 of said cards for use in sale and 
distribution of said candy, in accordance with said card’s explanatory 
legend, pursuant to which customer paid 1 cent, 2 cents, 3 cents, 4 cents, 
or 5 cents, depending upon number concealed by disk selected and received, 
as described by card, high quality, full value, 5-cent candy bar, (2) assort- 
ments, together with 150 disk cards for use in sale and distribution thereof 
in accordance with said cards’ explanatory legends, pursuant to which those 
securing for their penny paid, certain 1 of 20 numbers received 5-cent candy 
bars, and those securing other numbers received penny pieces, and person 
making last purchase received 4 bars, and (8) 30 disk cards, in 2 sections, 
for use in sale and distribution of candy under a plan and in accordance 
with said card’s explanatory legend, pursuant to which selectors of each 
of 6 of the disks received for the 5 cents paid two 5-cent candy bars, selec- 
tors of last disk in each of 2 sections into which card was divided received 
1 large-size candy bar, and others received 1 bar of ordinary size; and 

Supplied thereby to and placed in the hands of others means by which games 
of chance, gift enterprises, and lotteries were conducted by retailer pur- 
chasers of said candy for resale to consuming public through use of said 
ecards as above described, involving game of chance or sale of a chance in 
resale and distribution of his said candy, contrary to the established public 
policy of the United States Government, and in violation of the laws of 
several of the States, and in competition with those who are unwilling to 
employ in sale and distribution of candies any method or sales plan which 
involves games of chance, gift enterprises, or lottery schemes, and refrain 
therefrom ; 

With the result that such competitors were placed at a disadvantage in com- 
peting, many purchasers of candies manufactured and sold by him were 
attracted by element of chance involved in sale and distribution of said 
candies by use of said push cards furnished by him, and were thereby in- 
duced to purchase his candies in preference to similar products offered and 
sold by competitors who do not furnish with their candy similar push cards 
or other devices, and with result by reason of such preference that whole- 
gale dealers and jobbers purchased substantial amounts of candies made 
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and sold by said individual and trade was diverted unfairly to him from 


competitors aforesaid: : ao ; 
Held, That such acts and practices were all to the injury of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, ttial examiner. Bo 
Mr. D. CG. Daniel and Mr. William L. Pencke for the Commission. 
Apt & Enfield, of Iola, Kans., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Samuel 
I. Sifers, individually, and trading as Sifers Candy Co., hereinafter 
referred to as respondent, has been and-is using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and” 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Samuel I. Sifers is an individual doing 
business under the trade name of Sifers Candy Co., with his prin- 
cipal office and place of business located at Iola, Kans. He is now, 
and for some time last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to wholesale dealers 
and jobbers. Respondent causes and has caused his products when 
sold to be transported from his principal place of business in Iola, 
Kans., to purchasers thereof in the State of Kansas and in other 
States of the United States at their respective places of business. 
There is now, and has been for some time last past, a course of trade 
and commerce by said respondent in such candy between and among 
the various States of the United States. In the course and conduct 
of his said business respondent is in competition with other individ- 
uals and with partnerships and corporations engaged in the sale and 
distribution of candy and similar products, in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. One of said assortments is sold and 
distributed to the consuming public in the following manner: 

This assortment consists of a number of small bars of candy of 
uniform size and shape and a number of large bars of candy, together 
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with a device commonly called a “push card.” The card contains 
a number of partially perforated disks, which are arranged in two 
sections. When a disk is pushed or separated from the card a number 
is disclosed. The numbers begin with one and continue to the number 
of pushes there are on the card, but the numbers are not arranged in 
numerical sequence. Sales are 5 cents each. The card bears state- 
ments or legends ‘informing prospective purchasers as to which 
numbers entitle the purchasers thereof to receive two of the small 
bars of candy. The purchaser of the last push in each section is 
entitled to and receives one of the large bars of candy. All numbers 
other than those specified entitle the purchasers thereof to receive 
one of the small bars of candy. Two of the small bars of candy 
are worth more than 5 cents, but the purchaser who obtains one 
of the specified numbers receives the two bars for the price of 5 
cents. The numbers are effectively concealed from purchasers and 
prospective purchasers until a push or selection has been made and 
the particular push separated from the card. A number of the 
small bars of candy are thus distributed to the purchasers of pushes 
from the card wholly by lot or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy involving a lot or chance feature, but such assortments 
are similar to the one hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candy, di- 
rectly or indirectly, expose and sell the same to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales plan 
hereinabove set forth. Said sales plan has a capacity and tendency 
to induce purchasers thereof to purchase respondent’s candy in pref- 
erence to candy and similar products offered for sale and sold by his 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance 
to procure an additional bar of candy. The use by respondent of said 
method in the sale of candy and the sale of candy by and through the 
use thereof and by the aid of said method is a practice of the sort 
which the common law and criminal statutes have long deemed con- 
trary to public policy and is contrary to an established public policy 
of the Government of the United States. The use by respondent of 
said method has a tendency unduly to hinder competition or to create 
a monopoly in this, to wit: That the use thereof has a tendency and 
capacity to exclude from the candy trade competitors who do not 
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adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar element of chance or 
lottery. Many persons, firms, and corporations who make and sell 
candy or similar products in competition with the respondent, as above 
alleged, are unwilling to offer for sale or to sell their said products 
so packed and assembled as above alleged or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance or any other method of sale that is contrary to public policy, 
and such competitors refrain therefrom, 

Par. 5. Many dealers in, and ultimate purchasers of, candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by re- 
spondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from his competitors 
who do not use the same or an equivalent method, to exclude from 
said trade all competitors who are unwilling to and who do not use 
the same or an equivalent method because the same is unlawful, to 
lessen competition in said trade, to tend to create a monopoly of said 
trade in respondent and in such other distributors as use the same or 
an equivalent method, and to deprive the purchasing public of the 
benefit of free competition in said trade. The use of said method by 
the respondent has the tendency and capacity to eliminate from the 
candy trade all actual competitors and to exclude therefrom all poten- 
tial competitors who do not adopt and use said method or an equiva- 
lent method. 

Par. 6. The aforementioned method, acts, and practices of respond- 
ent are all to the prejudice of the public and of respondent’s com- 
petitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair competition in commerce within the intent and mean- 
ing of Section 5 of an Act of Congress, approved September 26, 1914, | 
entitled “An Act to create a Federal Trade Commission, to define its | 
powers and duties, and for other purposes.” 


Report, Frnprnes as To THE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on January 25, 1938, issued its boi 
plaint and caused same to be served on the respondent, Samuel I. 
Sifers, individually and trading as Sifers Candy Co., charging him 


ad de sn, 
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with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint (respondent having filed no answer thereto), testimony and 
other evidence in support of the allegations of the complaint were 
introduced by William L. Pencke, an attorney for the Commission, 
before William C. Reeves, an examiner for the Commission thereto- 
fore duly designated by it, which testimony was reduced to writing 
and filed in the office of the Commission, together with numerous 
pieces of documentary evidence received as exhibits. No testimony 
or other evidence was introduced by or on behalf of said respondent. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the testimony and other evi- 
dence and the brief in support of the complaint. No brief was filed 
by or on behalf of respondent and oral argument was waived by hin, 
and the Commission having duly considered the matter and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraenH 1. For more than 3 years the respondent, Samual I. 
Sifers, has carried on business at Iola, Kans., under the name and 
style of Sifers Candy Co. He has been engaged in the business of the 
manufacture and sale of candy; his entire output has been sold to 
wholesale dealers located in the States of Kansas, Nebraska, Iowa, 
Missouri, Arkansas, Texas, and Oklahoma. The volume of business 
done by respondent has been about $125,000 per year. Respondent 
has caused the candy manufactured by him when sold to be trans- 
ported from his place of business in Iola in the State of Kansas, 
through and into or into other States of the United States, and in the 
course and conduct of his said business respondent has been, and is 
now, in active competition with various partnerships and corporations 
and other persons also engaged in the manufacture and sale, or the 
sale, of candy in commerce among several of the States of the United 
States. 

Par. 2. Respondent, in the course of his business as described in 
paragraph 1 hereof, in soliciting the sale of and in selling certain 
types of candies manufactured by him, has furnished with such can- 
dies various devices, sometimes described as push cards and plans of 
merchandising which involve the operation of games of chance, gift 
enterprises, or lottery schemes by which such candies were to be dis- 
tributed to members of the consuming public wholly by lot or chance. 
One of the devices so furnished by respondent was intended for use 
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by retail dealers in the sale of a box of candy consisting of 40 pieces. 
Printed on each of the cards was a statement to the effect that the 
card contained no blanks; that each customer paid 1 cent, 2 cents, 3 
cents, 4 cents, or 5 cents, depending upon the number concealed by 
the disk selected by him, and that each customer received a high 
quality, full value, 5-cent candy bar. Each of the cards had stamped. 
thereon 40 disks, each of which concealed a number and customers. 
were to be solicited to select 1 or more of the disks and to pay a num- 
ber of cents corresponding with the number concealed by each of the 
disks selected. Another card furnished by respondent with other 
assortments of candies sold by him had stamped thereon 150 disks,. 
each of which concealed a number. There was printed on each of 
these cards a statement to the effect that it contained no blanks; that. 
selectors of the disk paid 1 cent for each of the disks selected; that. 
selectors of disks which concealed 20 of the numbers each received a 


5-cent candy bar and selectors of the other numbers each received a - 


1-cent piece of candy except that the person to whom the last sale was. 
made received 4 candy bars. Another card so furnished by respond- 
ent had stamped thereon 30 disks divided into 2 sections, each of which 
disks concealed a number. Selectors of the disks were required to pay 
5 cents for each disk selected and selectors of each of 6 of the disks. 
receive two 5-cent candy bars and selectors of the last disk in each 
of the sections each received 1 large size bar of candy and each of the 
others received 1 candy bar of ordinary size. Respondent has sold 
a substantial quantity of candy with which he furnished such devices. 
and the Commission finds that the candy so sold was distributed to the 
purchasing public wholly by lot or chance and that by use of 1 of the 


devices so sold by respondent the amount which each customer was. 


required to pay also was determined wholly by lot or chance. 

Par. 3. The Commission finds that candy sold by respondent to: 
wholesale dealers and jobbers, with which he furnished push cards. 
as set out in paragraph 2 hereof, was resold by such wholesale deal-- 
ers and jobbers to retail dealers, who resold such candy to the con- 


suming public by the use of such push cards, in the manner and by - 


the sales plan described in said paragraph 2. That respondent, by 
furnishing such push cards with the candy sold by him thereby 
supplied to and placed in the hands of others the means by which. 
games of chance, gift enterprises, and lotteries have been conducted.. 
The Commission further finds that the use of such push cards in the. 


resale and distribution of the candy manufactured and sold by 


respondent, involved a game of chance or the sale of a chance and 


that the use of such methods in the sale and distribution of candies. 


or other merchandise is a practice of the sort which is contrary to. 
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the established public policy of the Government of the United States 
and is in violation of the laws of several of the States of the 
United States. 

Par. 4. There are among the competitors of respondent, persons, 
partnerships, and corporations engaged in the manufacture and sale, 
or the sale, of candies in commerce between and among the various 
States of the United States, which competitors are unwilling to 
employ in the sale and distribution of candies any method or sales 
plan which involves games of chance, gift enterprises, or lottery 
schemes, and refrain from such practice, and as a result are placed 
at a disadvantage in competition. Many purchasers of candies 
manufactured and sold by respondent were attracted by the element 
of chance involved in the sale and distribution of such candies by 
the use of push cards furnished by respondent and were thereby 
induced to purchase the candies sold by respondent in preference 
to similar candies offered for sale and sold by competitors of respond- 
ent who did not furnish with candy sold by them similar push cards 
or other devices, and because of this preference wholesale dealers 
and jobbers have purchased a substantial amount of candies manu- 
factured and sold by respondent with the result that trade has been 
<liverted unfairly to respondent from said competitors. 


CONCLUSION 


The acts and practices of respondent, as herein before found, are 
all to the injury and prejudice of the public and of competitors of 
respondent and constitute unfair methods of competition in commerce 
within the intent and meaning of the provisions of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondent having 
filed no answer thereto), testimony and other evidence taken before 
William C. Reeves, an examiner of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint 
(respondent having offered no testimony or other evidence in opposi- 
tion to the allegations of said complaint), brief of counsel for the 
Commission filed herein (respondent having filed no brief and oral 
argument not having been requested), and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Samuel I. Sifers, individually 
and trading as Sifers Candy Co., his representatives, agents, and 
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employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of candy or 
any other merchandise in commerce as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Selling and distributing candy or any other merchandise so 
packed and assembled that sales of said candy or other merchandise: 
to the general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy together with push or pull cards, punchboards or other lottery 
devices which said push or pull cards, punchboards or other lottery 
devices are to be used or may be used in selling or distributing said 
candy or other merchandise to the general public. 

3. Supplying to or placing in the hands of dealers push or pull 
cards, punchboards or other lottery devices either with assortments. 


of candy or other merchandise or separately which said push or” 


pull cards, punchboards or other lottery devices are to be used or 
may be used in selling or distributing said candy or other 
merchandise to the general public. 

4. Selling or otherwise disposing of said candy or any other mer- 
chandise by use of push or pull cards or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. . 


i i 
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In THE Marrer oF 


SUMLAK COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3828. Complaint, June 21, 1939—Decision, Aug. 24, 1939 


Where a corporation engaged in sale and distribution of medicinal preparation 
known as “Sumlakia” for use, as recommended by it, by those suffering from 
epilepsy; in advertisements which it disseminated and caused to be dis- 
seminated through the mails, through newspapers and periodicals of general 
circulation and through circulars and other printed or written matter dis- 
tributed in commerce among the various States, and through other means, 
and which were intended and calculated to induce, directiy or indirectly, 
purchase of said preparation— 

(a) Represented that said “Sumlakia” was a cure or remedy for epilepsy, and 
a competent treatment therefor, and harmless and safe for use, facts being 
it was not such a cure, remedy, or treatment, nor harmless nor safe for use 
by those suffering from epilepsy, by reason of the various bromides contained 
therein, and long continued or excessive use of such bromides might cause 
injury to health, such as mental dullness and deterioration, psychoses, skin 
eruptions, digestive disturbances, or loss of sexual power; and 

(6) Failed, in its said advertisements disseminated as above set forth, to reveal 
to purchasers and prospective purchasers that use of said preparation by 
uninformed persons under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual, might in some cases 
cause them to suffer serious injury to health; 

With effect of engendering in the minds of substantial portion of purchasing 
public erroneous and mistaken belief that said statements and representa- 
tions were true and that said preparation might be used under conditions 
prescribed in said advertisements, or under customary or usual conditions, 
without danger to user, and to induce portion of said public, because of such 
belief, to purchase its said drug-containing medicinal preparation ; 

Held, That such acts and practices were all to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Mr. R. W. Branch for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and;by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Sumlak Co., a corpo- 
ration, hereinafter referred to as respondent, has violated the provi- 
sions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 
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Paracraru 1. The Sumlak Co. is a corporation organized and ex- 
isting under the laws of the State of Ohio, with its office and principal 
place of business located at 226-228 East Sixth Street, in the city of 
Cincinnati, State of Ohio. Respondent is now and for more than 
1 year last past has been engaged in the sale and distribution of a 
certain medicinal preparation known as Sumlakia, recommended for 
use by those suffering from epilepsy. In the course and conduct of 
its business respondent causes said medicinal preparation when sold 
to be transported from its place of business in the State of Ohio to 
purchasers thereof located in other States of the United States and in 
the District of Columbia. At all times mentioned herein respondent 
has maintained a course of trade in said medicinal preparation sold 
and distributed by it in commerce between and among the various 
States in the United States and in the District of Columbia. 

Par. 2. In the course of its aforesaid business the respondent has 
disseminated, and is now disseminating, and has caused and is now- 
causing the dissemination, of false advertisements concerning its said 
medicinal preparation by United States mails, by insertion in news- 
papers and periodicals having a general circulation and also in circu- 
lars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States, and by other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said medicinal preparation; and has disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination, of 
various advertisements concerning its said medicinal preparation, by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said medicinal prep- 
aration in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among and typical of the false statements and rep- 
resentations contained in said advertisements, disseminated and caused 
to be disseminated as aforesaid, are the following: 


Sumlakia for Epilepsy. The first bottle of Sumlakia means checking the 
spells. Must fully satisfy—or costs you nothing—we sell it with manufacturer’s 
money back guarantee. 

Sumlakia’s functional goal is to aid nature in soothing the affected organs so 
that the shock of the oncoming attack can be cushioned and averted. 

Equally important as its therapeutic qualities is the comforting assurance 
that Sumlakia is made out of non-narcotic ingredients. It is safe. If it does 
not help, it should, at least, not harm, not even an aged person or an infant. 

We are glad to tell you of one case of a person afflicted with epilepsy to whom 
we recommended Sumlakia, the wife of the sufferer, reporting later, said: That 


he had not had any ailments since taking the medicine and is happy with 
results. 
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Par. 3. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, all of which pur- 
port to be descriptive of the remedial, curative, or therapeutic prop- 
erties of respondent’s products, respondent. has represented and does 
now represent, directly and indirectly, that its preparation, Sumlakia, 
is a cure or remedy for epilepsy and a competent treatment therefor, 
and that said preparation is harmless and safe for use. 

Par. 4. The aforesaid representations and claims used and dissemi- 
nated by the respondent as herein above described are grossly exag- 
gerated, misleading, and untrue. In truth and in fact respondent’s 
preparation, Sumlakia, is not a cure or remedy for epilepsy, nor is 
it a competent treatment therefor. Furthermore, said preparation is 
not harmless and safe for use by those suffering from epilepsy, be- 
cause of the fact the said preparation is composed of the following 
bromides: Potassium, strontium, sodium, and ammonium, and the 
long continued or excessive use of such bromides may cause injury 
to health such as mental dullness and deterioration, psychosis, skin 
eruptions, digestive disturbances, and loss of sexual power. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination 
of false advertisements as aforesaid in that the respondent fails to 
reveal to purchasers and prospective purchasers that the use of said 
medicinal preparation by uninformed persons under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual may in some cases cause them to suffer serious 
injury to health. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid with respect to said medicinal preparation, 
has had and now has the capacity and tendency to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true, and induce a portion of the pur- 
chasing public, because of such erroneous and mistaken belief to 
purchase respondent’s medicinal preparation containing drugs. 

The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 21, 1939, issued and served 
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its complaint in this proceeding upon said respondent, Sumlak Co., 


a corporation, charging it with the use of unfair and deceptive acts: 


and practices in commerce in violation of the provisions of said 


act. On July 17, 1939, the Commission entered its order extending 


the time for the filing of the answer to said complaint from July 
12, 1939, to August 11, 1939. Prior to August 11, 1939, respondent 


entered into a stipulation whereby it was stipulated and agreed that, 


a statement of facts signed and executed by the respondent and 
Richard P. Whiteley, Acting Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission may be taken 
as the facts in this proceeding and in lieu of testimony in support 
of the charges stated in the complaint or in opposition thereto, and 


that the said Commission may proceed upon said statement of facts. 


to make its report, stating its findings as to the facts (including 
inferences which it may draw from the said stipulated facts) and 
its conclusion based thereon and enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and stipulation, said stip- 
ulation having been approved, accepted, and filed, and the Commis- 
sion having duly considered ‘the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Sumlak Co. is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business located at 226-228 East Sixth Street, in 
the city of Cincinnati, State of Ohio. Respondent is now, and for 
more than 1 year last past has been, engaged in the sale and distribu- 
tion of a certain medicinal preparation known as Sumlakia, which 
it recommends for use by those suffering from epilepsy. In the 
course and conduct of its business respondent causes said medicinal 
preparation, when sold, to be transported from its place of busi- 
ness in the State of Ohio to purchasers thereof located in other States 
of the United States and-in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said medicinal preparation sold and distributed by it, in 
commerce between and among the various States of the United 
States and in the District of Columbia. 
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_ Par. 2, Each teaspoonful of Sumlakia contains, among other 
things: ; 
: 6 grains of potassium bromide 
3 grains of strontium bromide 
3 grains of sodium bromide 
3 grains of ammonium bromide 

Par. 8. In the course of its aforesaid business respondent has dis- 
-seminated, and is now disseminating, and has caused and is now 
causing the dissemination of, advertisements concerning its said 
medicinal preparation by United States mails, by insertion in news- 
papers and periodicals having a general circulation, and also in cir- 
culars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce as commerce is de- 
fined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said medicinal preparation; and has disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, various advertisements concerning its said medicinal 
preparation, by various means, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of its 
said medicinal preparation in commerce, as commerce is defined in 
the Federal Trade Commission Act. 

Par. 4. Among and typical of the statements and representations 
contained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid, are the following: 

Sumlakia for Epilepsy. The first bottle of Sumlakia means checking the 
spells. Must fully satisfy—or costs you nothing—we sell it with manufacturer’s 
money-back guarantee. 

Sumlakia’s functional goal is to aid nature in soothing the affected organs 
sso that the shock of the oncoming attack can be cushioned and averted. 

Equally as important as its therapeutic qualities is the comforting assurance 
that Sumlakia is made of non-narcotic ingredients. It is safe. If it does not 
help, it should, at least, not harm, not even an aged person or an infant. 

We are glad to tell you of one case of a person afflicted with epilepsy to 
whom we recommended Sumlakia, the wife of the sufferer reporting later said: 
That he had not had any ailments since taking the medicine and is happy 
with results. 

Par. 5. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondent’s product, respondent has represented and 
does now represent, directly and indirectly, that its preparation, 
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Sumlakia, is a cure or remedy for epilepsy and a competent treat- 
ment therefor, and that said preparation is harmless and safe for use. 

Par. 6. The representations made by respondent, directly and by 
implication, and used anv disseminated by respondent in the man- 
ner described with respect to its said preparation, are exaggerated, 
misleading, and untrue and constitute false advertising. In truth 
and in fact, respondent’s preparation, Sumlakia, is not a cure or 
remedy or competent treatment for epilepsy. It is not harmless and 
safe for use by those suffering from epilepsy because of the fact that 
it contains the various bromides set forth in paragraph 2 hereof, and 
the long continued or excessive use of such bromides may cause ine 
to health, such as mental dullness and deterioration, psychoses, skin 
eruptions, digestive disturbances or loss of sexual power. 

The said advertisements are further false in that in them respond- 
ent fails and has failed to reveal to purchasers and prospective pur- 
chasers that the use of said preparation by uninformed persons under ~ 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual, may in some cases cause them to suf- 
fer serious injury to health. 

Par. 7. The use by respondent of the foregoing exaggerated, mis- 
leading, and untrue statements, representations and advertisements 
disseminated as aforesaid, with respect to the said medicinal prepara- 
tion and respondent’s failure to reveal the consequences which may 
result from its use, as aforesaid, have had and now have the capacity 
and tendency to and do engender in the minds of a substantial por- 
tion of the purchasing public the erroneous and mistaken belief that 
the said statements and representations are true and that said prep- 
aration may be used under conditions prescribed in said advertise- 
ments, or under customary or usual conditions, without danger to the 
user and to induce a portion of the purchasing public, because of 
such belief, to purchase respondent’s medicinal preparation contain- 
ing drugs. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Sumlak Co., 
a corporation, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce, in violation of 
the provisions of said act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and a stipulation as to 
the facts entered into between the Regnaiilon herein and Richard P. 
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Whiteley, Acting Chief Counsel for the Commission, which provides, 
among other things, that without further evidence, or other interven- 
ing procedure, the Commission may issue and serve upon the re- 
spondent herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Sumlak Co., a corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from 
disseminating or causing to be disseminated, any advertisement by 
means of the United States mails, or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of a certain medicinal preparation now desig- 
nated by the name “Sumlakia,” or any other preparations or prepara- 
tions composed of substantially similar ingredients, or possessing sub- 
stantially similar therapeutic qualities, whether sold under said name 
or any other name or names, or disseminating, or causing to be dis- 
seminated, any advertisement, by any means, for the purpose of 
inducing, or which is likely to induce, directly or indirectly, the pur- 
chase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act of said preparation, which advertisements represent, 
directly or through implication that said preparation is a cure or 
remedy, or a competent treatment, for epilepsy; or that satd prepa- 
ration is harmless or safe for use; or which advertisements fail to 
reveal that the long continued or excessive use of said preparation 
may cause serious injury to the health of the user. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing ,setting forth in detail the manner and form in which 
it has complied with this order. 
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In THe MATTER OF 


SAKS & COMPANY, DOING BUSINESS AS SAKS AT 34TH 
STREET 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3298. Complaint, Jan. 12, 1938—Decision, Aug. 25, 1939 


Where a corporation engaged in operating retail department stores in New 
York City, and in there dealing in numerous articles of merchandise, in- 
cluding perfumes and toilet waters, both at its said store in regular course 
of retail trade, and on mail order from customers in other States; 
in advertising perfumes in newspapers of general circulation in New York 
and adjacent States— 

(a) Described as “Renaud’s Perfume, Famous in France” product there offered, 
notwithstanding fact perfume advertised by it had been purchased from . 
dealers in said city and had been there made from concentrates im- 
ported from France, and to which alcohol and water had been added 
in city and State aforesaid, and which concentrates, preceding such 
processes and addition, were not finished products and marketable as 
perfumes, and product thus described was not famous in France nor 
even there generally well known; 

With tendency and capacity to cause members of purchasing public to have 
erroneous and mistaken belief that perfume thus designated was im- 
ported from France and to purchase same because of such belief; and 

(0) Represented its said “Renaud’s Perfume, Famous in France” as priced 
at $3.95, and at about one-fifth of its value, listed at $22.50, and perfume 
offered in 1-ounce flacons, priced at $1 each, as “Perfume by Riviere, 
regularly $5.00,” facts being its former $3.95 product had never been 
listed or sold by it in its store at $22.50, and other product had never 
been listed or sold therein at $5; 

With capacity and tendency to confuse, mislead, and deceive members of 
public and induce them to purchase perfumes offered and sold by it in 
the belief that such products were being sold at prices much below their 
true values and list prices, and had been imported from France, and 
with result that trade in commerce was diverted unfairly to it from 
its competitors who do not misrepresent the values or list prices of per- 
fumes offered and sold by them and do not offer perfumes of domestic 
manufacture as and for those imported from France: 

Held, That such claims and representations, as above set forth, were all to 
the injury of the public and constituted unfair methods of competition 
in commerce. 


Before Mr. William C. Reeves, trial examiner. 

Mr. William L. Pencke for the Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
respondent. 
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Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Saks & Co., 
a corporation, trading and doing business under the firm name and 
style of Saks at 34th Street, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Saks & Co., hereinafter referred to as respondent, is 
a corporation organized, existing, and doing business under the laws 
of the State of New York, with its office and principal place of 
business at 1293 Broadway, in the city and State of New York. 
Respondent is a wholly owned subsidiary of Gimbel Bros., Inc., a 
corporation, and operates a retail store under the firm name and 
style of Saks at 34th Street, situated at Broadway and Thirty-fourth 
Street, in the city and State of New York. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of selling and distributing per- 
fumes, toilet waters, and related articles of cosmetics. Respondent 
sells and distributes said products in commerce between and among 
the various States of the United States and the District of Columbia, 
causing said products when sold to be shipped from its place of 
business in the State of New York to purchasers thereof located in 
various States other than the State of New York. There is now 
and has been at all times hereinafter mentioned a course of trade and 
commerce in said purfumes, toilet waters, and kindred cosmetic arti- 
cles so sold and distributed by the respondent between and among 
the various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now and has been in substantial competition with other corpora- 
tions and with individuals, partnerships, and firms likewise engaged 
in the business of selling and distributing perfumes, toilet waters, 
and kindred cosmetic articles in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. Respondent, in soliciting the sale and in the selling of its 
said products and for the purpose of creating a demand on the part 
of the consuming public for said products, has advertised said products 
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through the media of price lists, newspapers advertisements, and other 
printed matter published, issued, and circulated among its customers 
and prospective customers in the various States of the United States 
and in the District of Columbia. In the aforesaid ways and by the 
aforesaid means, the said respondent makes and has made false and 
misleading statements to the general public with reference to the said 
products offered for sale by it. 

Par. 5. The said advertisements and other printed matter published 
and distributed by respondent as aforesaid contain misleading descrip- 
tions, and misrepresentations concerning its products, of which the 
following advertisements are examples: 

Perfume by RIVIERE * * * 


regularly 5.00 
1.00 


Only because of a very special purchase can we sell this exquisite perfume at a 


price so far below its value. The quantity is distinctly limited, so regular Riviere - 


‘fans’ will get their orders in early! It comes in a one-oz. flacon, beautifully 
packaged in a suede box. The odeurs: Gardenia, Sweet Pea and Orchid. 


STREET FLOOR 


* * * * & * * 
Perfume by 
RUVeR En hie 
1.00 


Three fresh floral perfumes by a man who understands the important influence 
a perfume can have. The Sweet Pea is naive, the Gardenia subtle, the Orchid 
exotic. Each comes in a lovely flacon that reposes in a gift box. 

Street Floor 
* %* * * * % * 
Famous in France 
RENAUD’S Perfume 
8.95 


This fine perfume, famous for the subtlety of its scent, is now available in the 
three-ounce size (listed at 22.50) at about one-fifth of its value! The gift bottle, 
of simulated quartz, is done in excellent taste. Your choice of Sweet Pea, Orchid 
or Gardenia. 


* * * * * * x 


Sale—Perfume by Morin 
Regularly 10.00 value—2.00 
full two ounces. 
The aforesaid statements and descriptions appearing in said adver- 
tisements and otherwise serve as representations to members of the 
purchasing public that the said products so described and referred 
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to have regular retail values and selling prices greatly in excess of 
the purported special sale prices set-out in said advertisements; that 
said products are generally and customarily sold at retail for ap- 
‘proximately the prices described and referred to as being the regular 
retail value or prices thereof; and that Renaud’s perfume so adver- 
tised is not of domestic origin, but is of French origin and is made 
im France and subsequently imported into the United States. 

Par. 6. In truth and in fact, said products have not been and are 
not customarily sold at retail prices higher than those advertised 
and represented as being special sale prices, and said products have 
never been sold at approximately the prices represented as being 
the regular and customary retail sales prices thereof. The Riviere 
perfumes have not customarly been sold at retail for $5 an ounce or 
for any sum substantially approximating that amount. Morin per- 
fumes have never been sold at $10 for a 2-ounce flacon or for any sum 
substantially approximating that amount. In truth and in fact, said 
perfumes are custdmarily and generally sold at retail at the prices 
which are stated and represented to be special sales prices and have 
never been customarily sold at retail for prices in excess of those 
prices. The perfume designated as Renaud’s is actually manufac- 
tured in the United States and is not imported from France. 

Par. 7. The public generally understands the custom of marking 
or otherwise designating the actual customary retail price or value 
of various commodities and has. been led to, and does, place its 
confidence in such price marking or designation and the representa- 
tions thereby made as to the quality and value of the product to the 
extent that it purchases a substantial volume of merchandise in 
reliance on this aforesaid custom. 

Par, 8. For many years a substantial portion of the consuming 
public has had, and still has, and has so expressed, a marked pref- 
erence for perfumes which are manufactured or compounded in 
foreign countries, especially in France, and then imported into the 
United States, over any perfumes of domestic manufacture. 

Par. 9. There are among the competitors of respondent distributors 
and dealers in like or similar products who truthfully advertise the 
‘quality, merit, nature, and origin of their respective products, and 
do not represent in any way that said products are of foreign origin 
when they are in fact of domestic origin, and do not misrepresent 
the quality, value, or price of said products by representing said 
products to have a customary and regular retail sales price which 
is greatly in excess of the purported special sales price, which is in 
‘fact the regular price for said product. 

213706™—40—you, 29 —47 
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Par. 10. The aforesaid misleading representations and practices of 
the respondent in selling and offering for sale the above-described 
perfumes have had, and have, a tendency and capacity to, and do, 
mislead a substantial portion of the purchasing and consuming public 
into the erroneous and mistaken beliefs that Renaud’s perfume is 
made or compounded in France and imported into the United States 
and is not a domestic perfume, and that all of said perfumes have 
customary and regular prices greatly in excess of the purported 
special sales prices set-out in the advertisements, and that the con- 
suming public in purchasing said perfumes at the purported special 
sales prices obtains the benefit of a substantial reduction in prices 
from the ordinary and customary selling prices of said perfumes. 

The aforesaid false and misleading statements and representations 
on the part of respondent have induced and still induce a substantial 
number of consumer purchasers of said products to buy the products | 
so offered for sale, sold, and distributed by the respondent on account 
of the aforementioned mistaken and erroneous beliefs. As a result 
thereof, trade has been diverted to respondent from those of re- 
spondent’s competitors engaged in similar businesses who truthfully 
advertise their said products. As a consequence thereof, substantial 
injury has been and is being done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 11. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged, and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec- 
tion 5 of an Act of Congress, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnprnes as To THE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, , 
the Federal Trade Commission on January 12, 1938, issued its com- - 
plaint in this proceeding and caused same to be served upon the re-- 
spondent, Saks & Co., a corporation, trading and doing business under ° 
the firm name and style of Saks at 34th Street, with principal place ! 
of business at 611 Fifth Avenue in the city and State of New York, , 
charging it with the use of unfair methods of competition in commerce } 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of an answer thereto by said respondent, | 
testimony and other evidence in support of the allegations of said com- 
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plaint were introduced by William L. Pencke, attorney for the Com- 

mission, and in opposition to the allegations of the complaint by Chad- 

bourne, Wallace, Parke & Whiteside, attorneys for the respondent, 

before William C. Reeves, an examiner for the Commission theretofore 

duly designated by it, and said testimony was reduced to writing and 

filed in the office of the Commission together with numerous pieces of 

documentary evidence received as exhibits. Thereafter the proceeding 

regularly came on for final hearing before the Commission on the said 

complaint, the answer thereto, the testimony and other evidence, briefs 
in support of the complaint and in opposition thereto (oral argument 
not having been requested), and the Commission having duly con- 

sidered the matter and being now fully advised in the premises finds 

that this proceeding is in the interest of the public and makes this 

its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Saks & Co., is a corporation or- 
ganized, existing, and carrying on business under the laws of the State 
of New York, with principal place of business at 611 Fifth Avenue, in 
the city and State of New York. It is a wholly owned subsidiary of 
Gimbel Bros., Inc., another corporation organized under the laws of 
the State of New York. Said respondent operates a retail department 
store under the name and style of Saks at 34th Street, which store is 
located at Broadway and Thirty-fourth Street in the city and State of 
New York. For more than 2 years said respondent has offered for 
sale and sold at its said store numerous articles of merchandise in- 
cluding perfumes and toilet waters. The greater portion of the busi- 
ness of respondent consists of sales of merchandise at its said store in 
the regular course of retail trade, but it also makes a substantial volume 
of sales of some articles of merchandise, including perfumes, on mail 
orders from customers located in States of the United States other 
than the State of New York, and respondent has caused the mer- 
chandise so sold to be transported from its store in the State of New 
York through and into or into other States of the United States to 
the respective purchasers thereof, and in the course and conduct of its 
said business respondent has been and is now in active competition 
with various persons and partnerships and other corporations also 
engaged in the sale of perfumes, toilet waters, and similar articles of 
merchandise in commerce among several of the States of the United 
States. 

Par. 2. Respondent, in the course of its business as set out in para- 
graph 1 hereof, has caused advertisements to be published in news- 


704 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 ¥. T. C, 


papers of general circulation in the State of New York and 
States adjacent thereto, in which advertisements a 3-ounce 
bottle of perfume described as “Renaud’s Perfume, Famous in 
France” was priced at $3.95 and was represented in said advertise- 
ments to be about one-fifth of its value and was listed at $22.50. 
Other advertisements which respondent caused to be published re- 
lated to 1-ounce flacons of perfume priced at $1 each, which were 
described at “Perfume by Riviere, regularly $5.00.” The item priced 
at $3.95 in such advertisements had never been listed or sold by 
respondent in its store at $22.50 as stated in the advertisements and 
the item priced at $1 in said advertisements had never been listed 
or sold by respondent in its store at $5. The perfume so advertised 
by respondent had been purchased by respondent from dealers in 
New York City, State of New York, and had been made in said city 
and State from concentrates imported from France, to which con- 
centrates alcohol and water had been added in said city and State 
The concentrates from which such perfumes were made were not 
finished products and were not marketable as perfumes until alcohol 
had been added. 

Par. 8. Users of perfumes in the United States prefer imported 
perfumes to domestic perfumes. The designation by the respondent 
in the aforesaid advertisements of said perfume as “Renaud’s Per- 
fume, Famous in France” has the tendency and capacity to cause 
members of the purchasing public to have the erroneous and mistaken 
belief that said perfume was imported from France and to purchase 
said perfume because of said erroneous and mistaken belief. The — 
perfume advertised by respondent as “Renaud’s Perfume, Famous in — 
France,” is not famous in France as represented in the advertise- — 
ments which respondent caused to be published, as set out in para- 
graph 2 hereof, and is not even generally well known in France. 

Par. 4. The claims and representations made by respondent in the | 
advertisements which it caused to be published, as set out in para- 
graph 2 hereof, concerning the values and list prices and place of 
manufacture of perfumes offered for sale and sold by it, are false, 
misleading, and deceptive, and have and have had the capacity and 
tendency to confuse, mislead, and deceive members of the public and 
to induce them to purchase the perfumes offered for sale and sold | 
by respondent in the belief that such perfumes were being sold at 
prices much below their true values and list prices and had been im- | 
ported from France, and as a result trade in interstate commerce. 
has been diverted unfairly to respondent from its competitiors who | 
do not misrepresent the values or list prices of perfumes offered | 
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for sale and sold by them, and who do not offer perfumes of domestic 
manufacture for sale as and for perfumes which had been inported, 
from France. 

CONCLUSION 


The claims and representations made by respondent concerning per- 
fumes offered for sale and sold by it, as hereinbefore set out, are all 
to the injury of the public and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of the provisions 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before William C. 
Reeves, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in oppo- 
sition thereto, and briefs filed herein (oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It ts ordered, That the respondent, Saks & Co., a corporation, 
trading under its own corporate name and also trading and doing 
business under the firm name and style of Saks at 34th Street, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of perfumes and other toilet preparations 
in commerce, aS commerce is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing, through the use of the term “Famous in France,” 
or of any other terms, words, symbols, or picturizations, indicative 
of French or other foreign origin of such products, or in any man- 
ner, that perfumes or other toilet preparations which are made or 
compounded in the United States are made or compounded in France 
or in any other foreign country, provided, however, that the country 
of origin of the various ingredients thereof may be stated when 
immediately accompanied with a statement that such products are 
made or compounded in the United States. 

2. Using the term “Renaud’s Perfume—Famous in France,” or any 
other terms indicative of French origin, or any French or other 
foreign words or terms, as brand or trade names for perfumes, or 
other toilet preparations, made or compounded in the United States 
without clearly and conspicuously stating in immediate connection 
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therewith that such products are made or compounded in the United 
States. 

3. Representing by any specified sum or in any other manner that 
the ordinary retail price or prices of said products are other than 
the price or prices at which said products are ordinarily offered 
for sale and sold at retail. - 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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In THe MArrer oF 


ALLE-RHUME REMEDY COMPANY, INC. AND BLOCK 


DRUG COMPANY, INC. 


COMPLAINT, FINDINGS, AND MODIFIED ORDER IN REGARD TO THE ALLEGED 


VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 38678. Complaint, Dec. 28, 1938—Decision, Aug. 25, 1939 


Where two corporations, under common control and directed by same set of 


officers, respectively engaged as manufacturer and as exclusive distributor, 
in compounding, selling, and distributing their ‘“‘Allenru” medical or phar- 
maceutical preparation to members of purchasing public in various States 
and in the District of Columbia, in substantial competition with others 
engaged in sale and distribution of medical and other preparations and 
products designed and intended for use in treatment of ailments and 
conditions for which they recommended their said product, and including 
many who do not in any manner misrepresent their preparations and do 
not make any other false statements in connection with sale and distribu- 
tion thereof; in advertisements which they disseminated through the mails 
and through newspapers and periodicals of general circulation, and through 
circulars and printed matter distributed in commerce among the various 
States, and through various means, and which were intended and calcu- 
lated to induce, directly or indirectly, purchase of their said product— 


(a) Represented, directly or by implication, that said “Allenru” would drive 


(b) 


(c) 


out of or rid joints or muscles of all uric acid deposits, and that excess 
uric acid caused or aggravated most cases of rheumatism, and that it 
would cause uric acid poisons to be eliminated from body in 24 hours, facts 
being it would not drive out of joints and muscles all uric acid deposits 
that cause suffering, or drive out uric acid poisoning from body in 24 
hours, and excess uric acid in system does not cause or aggravate most 
cases of rheumatism ; 

Represented, as aforesaid, that said preparation was compounded from a 
safe or scientific formula, and was free from harmful drugs and consti- 
tuted a remedy or cure for rheumatism, sciatica, neuritis, lumbago, and 
neuralgia, facts being it was not a safe, sensible, scientific formula free 
from harmful or pain-deadening drugs, nor competent and effective remedy 
or treatment or cure for said or any other ailments or conditions which 
may be present in or afflict the body, and had no substantial therapeutic 
yalue in treatment thereof; and 

Represented, as aforesaid, that use of said “Allenru” would remove cause 
of, or effect quick relief from, sciatica, neuritis, or lumbago, and would 
quickly stop distress and pain of said ailments caused by excess uric acid 
or other circulating poisons, and would stop the pain, agony, and inflamma- 
tion within 48 hours, facts being it would not accomplish such results, and 
most of aches and pains and stiffness, soreness, and lameness of rheuma- 
tism, sciatica, neuritis, and rheumatic gout are not caused or aggravated 
by such excess uric acid and other circulating poisons, and it would not 
drive out pain and agony caused by said ailments within 48 hours or in 
any other period of time, and their claims as to therapeutic value or 
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efficacy of their said product were grossly exaggerated, false, and decep- 
tive, and clearly exceeded claims as to therapeutic value or efficacy 
thereof which might truthfully be made; 

With effect of misleading and deceiving substantial portion of purchasing public, 
through their said false, deceptive, and misleading statements, representa- 
tions, and advertisements, into the erroneous and mistaken belief that such 
false statements, ete., were true, and that their said preparation possessed 
properties claimed and represented and would accomplish results indicated, 
and of causing substantial portion of said public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of their said drug- 
containing preparation, and of thereby diverting trade unfairly to them 

_ from their competitors in commerce who truthfully advertise the effective- 
ness of their respective preparations and products; to the injury of com- 
petition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Before Mr. Edward EF. Reardon, trial examiner. 
Mr. J. D. Kash for the Commission. 
Mr. Charles W. Green, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Alle-Rhume Remedy 
Co., Inc., and Block Drug Co., Inc., hereinafter referred to as respond- 
ents, have violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in ‘respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

PararcarH 1. Alle-Rhume Remedy Co., Inc, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal place of business 
in Jersey City, State of New Jersey. Respondent Block Drug Co., 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of New Jersey, with its office and principal 
place of business located in Jersey City, State of New Jersey. The 
respondent, Alle-Rhume Remedy Co., Inc., manufactures the 
product hereinafter mentioned and respondent, Block Drug Co., Inc., 
acts as exclusive distributor of said product. The respondent, Block 
Drug Co., Inc., owns and controls a considerable portion of the com- 
mon stock of the respondent, Alle-Rhume Remedy Co., Inc. The 
affairs of both respondent corporations are controlled and directed by 
the same set of officers. Said respondents have cooperated each with | 
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the other and have acted in concert in doing the acts and things here- 
inafter alleged. 

Par. 2. The respondents are now and have been for more than 1 
year last past engaged in the business of compounding, selling, and 
distributing a medical or pharmaceutical preparation designated as 
Allenru. Respondents sell said preparation to members of the pur- 
chasing public situated in various States of the United States and 
cause said preparation when sold by them to be transported from their 
aforesaid place of business in the State of New Jersey to the purchas- 
ers thereof at their respective points of location in various States 
of the United States other than the State of New Jersey and in the 
District of Columbia. Respondents maintain and at all times men- 
tioned herein have maintained a course of trade in commerce in said 
preparation among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other corporations and with 
partnerships, firms, and individuals selling and distributing medical 
and other preparations and products designed and intended for use 
in the treatment of ailments and conditions of the human body for 
which respondents recommend the use of their said preparation. 
Among such competitors in said commerce are many who do not in 
any manner misrepresent their said preparations and products, or 
the therapeutic properties thereof, and who do not make any other 
false statements in connection with the sale and distribution of their 
said preparations and products. 

Par. 4. In the course and conduct of the aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
and do now cause to be disseminated, false advertisements for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of respondents’ said medical preparation. 
Said false advertisements were and are disseminated by use of the 
United States mails and by insertions in newspapers and periodicals 
having a general circulation, and also in circulars and other printed 
matter, all of which are distributed in commerce among and between 
the various States of the United States. Various means have been, 
and are, used by respondents to disseminate, or cause the dissemi- 
nation of, said false advertisements for the purpose of inducing, or 
which are likely to induce, directly or indirectly, the purchase in 
commerce among and between the various States of the United States 
of respondents’ said medical preparation. Among and typical of the 
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statements and representations contained in said false advertisements. 
so used and disseminated, as aforesaid, are the following: 


URIC ACID POISONING STARTS TO LEAVE BODY IN 24 HOURS 


Out of your body and muscles go the uric acid deposits that cause all your 
suffering—It is a safe, sensible, scientific formula free from harmful or pain 
deadening drugs. The same absolute guarantee holds good for sciatica, neuritis. 
and lumbago—Quick, joyful relief—No more idle days—It removes the cause. 

Now, there is a prescription called Allenru that is safe, yet so powerful that 
when you take it uric acid poisons start to pour out of your body in 24 hours. 
Better still, in 48 hours pain, agony, and inflammation are gone. You are ready 
for work again. 

Excess uric acid causes or aggravates most rheumatism. 

Allenru is a prescription compounded to swiftly stop the distress, the pain, 
the agony of rheumatism and sciatica caused by excess uric acid or other 
circulating poisons. 

Most of the aches, pains, stiffness, soreness and lameness of stubborn rheu- 
matism, sciatica, neuritis, and rheumatic gout are caused or aggravated by - 
excess uric acid or other circulating poisons. 

One supremely good prescription for rheumatism, sciatica, neuritis and 
lumbago when caused or aggravated by excess uric acid or other circulating 
poisons, and most of it is well and favorably known to live pharmacists all over 
America. Just ask for 8 ounces of Allenru prescription and take as directed. 
It is swift and safe. Often the pain and agony leaves in 48 hours. Cost 
about 85¢. 


Par. 5. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not herein set-out, all of 
which purport to be descriptive of respondents’ preparation and its 
effectiveness in the treatment of ailments and conditions of the human 
body and the cause of such ailments and conditions, respondents have: 
represented directly and by implication, among other things, that the 
use of the preparation Allenru will drive out uric acid deposits from 
joints and muscles of the users thereof; that said preparation is a 
safe, sensible, scientific formula free from harmful or pain-deadening 
drugs; that their product is guaranteed to remove the cause of 
sciatica, neuritis, and lumbago; that its use will cause uric-acid 
poisons to be eliminated from the body in 24 hours and that pain, 
agony, and inflammation will leave the body within 48 hours; that 
excess uric acid in the body causes or aggravates most rheumatism; 
that said product will swiftly stop the distress, pain, and agony of 
rheumatism, neuritis, and sciatica when caused by excess uric acid or 
ether circulating poisons in the body; that most of the aches, pains, 
stiffness, soreness, and lameness of rheumatism, sciatica, and rheu- 
matic gout are caused and aggravated by excess uric acid and other 
circulating poisons; that said prescription is swift and safe and that 
pain and agony caused by rheumatism, sciatica, neuritis, and lumbago, 
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when caused or aggravated by excess uric acid or other circulating 
poisons, will leave the body within 48 hours. 

Par. 6. The aforesaid representations, used and disseminated by 
respondents in the manner above described, are grossly exaggerated, 
misleading, and untrue, and constitute false advertising. In truth 
and in fact respondents’ preparation Allenru does not drive out of 
joints and muscles all uric-acid deposits that cause suffering. It is 
not a safe, sensible, scientific formula free from harmful or pain- 
deadening drugs. It does not relieve sciatica, neuritis, and lumbago, 
nor does it effect a quick relief for such ailments, nor does it remove | 
the cause of same. Respondents’ preparation does not drive out uric- 
acid poisoning from the body in 24 hours, nor does it stop the pain, 
agony, and inflammation within 48 hours. Excess uric acid in the 
system does not cause or aggravate most rheumatism. Allenru will 
not swiftly stop the distress, pain, and agony of rheumatism, neuritis, 
and sciatica caused by excess uric acid or other circulating poisons. 
Most of the aches, pains, stiffness, soreness, and lameness of rheuma- 
tism, sciatica, neuritis, rheumatic gout, are not caused or aggravated 
by excess uric acid and other circulating poisons. 

The use of said preparation will not cure nor has it any substantial 
therapeutic value in the treatment of rheumatism. Said preparation 
is not a competent and effective remedy or treatment for, nor will it 
cure or be of substantial therapeutic value in the treatment of sciatica, 
neuritis, lumbago, or neuralgia, or any other ailment, disease or con- 
dition which may be present in, or afflict the human body, and it will 
not drive out the pain and agony caused by such ailments within 48 
hours or in any other period of time. 

Respondents’ claims as to the therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive, and clearly 
exceed claims as to the therapeutic value or efficacy of said preparation 
which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces or is likely to induce directly 
or indirectly, the purchase of a drug. 

Par. 8. The use by the respondents of the foregoing false and de- 
ceptive and misleading statements, representations, and advertise- 
ments disseminated as aforesaid with respect to said preparation has 
had and now has the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations, 
and advertisements are true, and that respondents’ said preparation 
possesses the properties claimed and represented, and will accomplish 
the results indicated, and causes a substantial portion of the purchas- 
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ing public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondents’ said preparation. 

As a result, trade has been diverted unfairly to the respondents 
from their competitors in said commerce, who truthfully advertise 
the effectiveness in use of their respective preparations and products, 
as described in paragraph 8. In consequence thereof, injury has been 
and is now being done by respondents to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 28, 1938, issued, and on 
December 29, 1938, served, its complaint in this proceeding, charging 
respondents with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer, the Commission, by 
order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and substitute answer, and the 
Commission, having considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Alle-Rhume Remedy Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
_ State of New York, with its principal place of business in Jersey City, — 
State of New Jersey. Respondent Block Drug Co., Inc., is a corpora-_ | 
tion organized and existing under and by virtue of the laws of the | 
State of New Jersey, with its office and principal place of business | 
located in Jersey City, State of New Jersey. The respondent Alle- | 
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Rhume Remedy Co., Inc., manufactures the product hereinafter men- 
tioned and respondent Block Drug Co., Inc. acts as exclusive dis- 
tributor of said product. The respondent, Block Drug Co., Inc. 
owns and controls a considerable portion of the common stock of 
the respondent Alle-Rhume Remedy Co., Inc. The affairs of both 
respondent corporations are controlled and directed by the same set, 
of officers. Said respondents have cooperated each with the other and 
have acted in concert in doing the acts and things hereinafter found 
to have been done. 

Par, 2. The respondents are now and have been for more than 1 
year last past engaged in the business of compounding, selling, and 
distributing a medical or pharmaceutical preparation designated as 
Allenru. Respondents sell said preparation to members of the pur- 
chasing public situated in various States of the United States and cause 
said preparation when sold by them to be transported from their afore- 
said place of business in the State of New Jersey to the purchasers 
thereof at their respective points of location in various States of the 
United States other than the State of New Jersey and in the District 
of Columbia. Respondents maintain and at all times mentioned 
herein have maintained a course of trade in commerce in said prepa- 
ration among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in 
commerce among and between the various States of the United 
States and in the District of Columbia with other corporations and 
with partnerships, firms, and individuals selling and distributing 
medical and other preparations and products designed and intended 
for use in the treatment of ailments and conditions of the human 
body for which respondents recommend the use of their said prepara- 
tion. Among such competitors in said commerce are many who do 
not in any manner misrepresent their said preparations and who do 
not make any other false statements in connection with the sale and 
distribution of their said preparations and products. 

Par. 4. In the course and conduct of the aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
and do now cause to be disseminated, false advertisements for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of respondents’ said medical preparation. 
Said false advertisements were and are disseminated by use of the 
United States mails and by insertions in newspapers and periodicals 
having a general circulation, and also in circulars and other printed 
matter, all of which are distributed in commerce among and between 
the various States of the United States. Various means have been, 


714 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 Ff. T-@ 


and are, used by respondents to disseminate, or cause the dissemina- 
tion of, said false advertisements for the purpose of inducing, or 
which are likely to induce, directly or indirectly, the purchase in 
commerce among and between the various States of the United States 
of respondents’ said medical preparation. Among and typical of the 
statements and representations contained in said false advertisements 
so used and disseminated, as aforesaid, are the following: 


URIC ACID POISONING STARTS TO LEAVE BODY IN 24 HOURS 


Out of your body and muscles go the uric acid deposits that cause all your 
suffering—It is a safe, sensible, scientific formula free from harmful or pain 
deadening drugs. The same absolute guarantee holds good for sciatica, neu- 
ritis and lumbago—Quick, joyful relief—No more idle days—It removes the 
cause. 

Now, there is a prescription called Allenru that is safe, yet so powerful that 
when you take it uric acid poisons start to pour out of your body in 24 hours. 


Better still, in 48 hours pain, agony, and inflammation are gone. You are e 


ready for work again. 

Excess urie acid causes or aggravates most rheumatism. 

Allenru is a prescription compounded to swiftly stop the distress, the pain, 
the agony of rheumatism and sciatica caused by excess uric acid or other 
circulating poisons. 

Most of the aches, pains, stiffness, soreness, and lameness of stubborn rheu- 
matism, sciatica, neuritis, and rheumatic gout are caused or aggravated by 
excess uric acid or other circulating poisons. 

One supremely good prescription for rheumatism, sciatica, neuritis and 
lumbago when caused or aggravated by excess uric acid-or other circulating 
poisons, and most of it is well and favorably known to live pharmacists all 
over America. Just. ask for 8 ounces of Allenru prescription and take as 
directed. It is swift and safe. Often the pain and agony leaves in 48 hours. 
Cost about 85 cents. f 

Par. 5. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not herein set-out, 
all of which purport to be descriptive of respondents’ preparation 
and its effectiveness in the treatment of ailments and conditions of 
the human body and the cause of such ailments and conditions, re- 
spondents have represented directly and by implication, among other 
things, that the use of the preparation Allenru will drive out uric- 
acid deposits from joints and muscles of the users thereof; that said 
preparation is a safe, sensible, scientific formula free from harmful 
or pain-deadening drugs; that their product is guaranteed to remove 
the cause of sciatica, neuritis, and lumbago; that its use will cause 
uric-acid poisons to be eliminated from the body in 24 hours and 
that pain, agony, and inflammation will leave the body within 48 


hours; that excess uric acid in the body causes or aggravates most | 


rheumatism; that said product will swiftly stop the distress, pain, 


and agony of rheumatism, neuritis, and sciatica when caused by 
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excess uric acid or other circulating poisons in the body; that most 
of the aches, pains, stiffness, soreness, and lameness of rheumatism, 
sciatica, and rheumatic gout are caused and aggravated by excess 
uric acid and other circulating poisons; that said prescription is 
swift and safe and that pain and agony caused by rheumatism, 
sciatica, neuritis, and lumbago, when caused or aggravated by excess 
uric acid or other circulating poisons, will leave the body within 
48 hours. 

‘Par. 6. The aforesaid representations, used and disseminated by 
respondents in the manner above described, are grossly exaggerated, 
misleading, and untrue, and constitute false advertising. In truth 
and in fact respondents’ preparation Allenru does not drive out of 
joints and muscles all uric-acid deposits that cause suffering. It is 
not a safe, sensible, scientific formula free from harmful or pain- 
deadening drugs. It does not relieve sciatica, neuritis, and lum- 
bago, nor does it effect a quick relief for such ailments, nor does it 
remove the cause of same. Respondents’ preparation does not drive 
out uric-acid poisoning from the body in 24 hours, nor does it stop 
the pain, agony, and inflammation within 48 hours. Excess uric 
acid in the system does not cause, or aggravate most rheumatism. 
Allenru will not swiftly stop the distress, pain and agony of 
rheumatism, neuritis, and sciatica caused by excess uric-acid jor 
other circulating poisons. Most of the aches, pains, stiffness, sore- 
ness, and lameness of rheumatism, sciatica, neuritis, rheumatic gout, 
are not caused or aggravated by excess uric acid and other circulating 
poisons. 

The use of said preparation will not cure nor has it any substan- 
tial therapeutic value in the treatment of rheumatism. Said prep- 
aration is not a competent and effective remedy or treatment for, nor 
will it cure or be of substantial therapeutic value in the treatment 
of sciatica, neuritis, lumbago, or neuralgia, or any other ailment, 
disease, or condition which may be present in, or afflict the human 
body, and it will not drive out the pain and agony caused by such 
ailments within 48 hours or in any other period of time. 

Respondents’ claims as to the therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive, and clearly 
exceed claims as to the therapeutic value or efficacy of said prepara- 
tion which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces or is likely to induce, directly 
or indirectly, the purchase of a drug. 

Par. 8. The use by the respondent of the foregoing false and de- 
ceptive and misleading statements, representations, and advertise- 
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ments disseminated as aforesaid with respect to said preparation 
has had and now has the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, represen- 
tations, and advertisements are true, and that respondents’ said 
preparation possesses the properties claimed and represented, and 
will accomplish the results indicated, and causes a substantial por- 
tion of the purchasing public, because oe such erroneous and mistaken 
belief, to purchase substantial quantities of respondents’ said 
preparation. 

As a result, trade has been diverted unfairly to the respondents 
from their competitors in said commerce, who truthfully advertise 
the effectiveness in use of their respective preparations and prod- 
ucts, as described in paragraph 3. In consequence thereof, injury 
has been and is now being done by respondents to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Alle-Rhume 
Remedy Co., Inc. and Block Drug Co., Inc., are to the prejudice 
of the public and of respondents’ competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST + 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, in which answer respondents admitted all of the material 
allegations of fact set forth in said complaint and stated that they 
waived all intervening procedure and further hearing as to said facts, 
and the Commission, having, on the 25th day of MAR: 1939, made its 
findings as to the are and conclusion that respondents had violated 
the provisions of the Federal Trade Commission Act, and the Com- 
mission having, on the 25th day of August 1939, issued its order to 
cease and desist against said respondents, and ee respondents having 
thereafter requested that said order to cease and desist be modified, and 
the Commission having duly considered said request, and the rhcotn 
herein, and being now fully advised in the premises, makes this its 
eleied order to cease and desist. 


+ Order published as modified as of November 13, 19389. 
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lt is ordered, That the respondents, Alle-Rhume Remedy Co., Inc., a 
corporation, and Block Drug Co., Inc., a corporation, their officers, 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, do forthwith cease and desist from disseminating 
or causing to be disseminated any advertisement by means of the 
United States mails or in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, by any means, for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase of their 
medicinal preparation now designated by the name “Allenru,” or any 
other medicinal preparation composed of substantially similar in- 
gredients or possessing substantially similar therapeutic properties 
whether sold under said name or any other name or names, or dissemi- 
nating or causing to be disseminated any advertisement by any means. 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase in commerce, as commerce is defined in the 
Federal Trade Commission Act, of said preparation, which advertise- 
ments represent, directly or by implication, that said preparation will 
drive out of or rid joints or muscles of all uric-acid deposits; or that. 
excess uric acid causes or aggravates most cases of rheumatism; or that 
said preparation is compounded from a safe or scientific formula, or is 
free from harmful drugs; or that said preparation is a remedy or cure 
for, or has any substantial therapeutic value in the treatment of, rheu- 
matism, sciatica, neuritis, lumbago, or neuralgia; or that the use of said 
preparation will remoye the cause of, or effect a quick relief from, 
sciatica, neuritis, or lumbago; or that said preparation will quickly 
stop the distress and pain of rheumatism, neuritis or sciatica caused 
by excess uric acid or other circulating poisons. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe Matrer oF 


MELVIN B. SELCER, MARY F. SELCER, CLAY SPENCER 
AND CHARLOTTE SPENCER, INDIVIDUALLY AND AS 
COPARTNERS, TRADING AS SPENCER BUSINESS COL- 
LEGE, AND RAY AXTON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8694. Complaint, Jan. 25, 1939—Decision, Aug. 25, 1939 


Where four partners engaged in sale and distribution of printed and mimeo- 
graphed courses of instruction in elementary secretarial and business ad- 
ministration subjects and, chiefly, as thus engaged, in conducting corre- 
spondence courses in said subjects, and the employee of their “Extension 
Division,’ who directed operation of sales representatives, agents, and em- 
ployees engaged in selling and undertaking to sell their said courses of 
instruction to be taken by correspondence ; 

In selling, as aforesaid, through their said sales representatives, agents, or em- 
ployees, their said correspondence courses, including, under designation 
“Complete Secretarial” course, instruction in shorthand, typewriting, busi- 
ness English, business correspondence and secretarial duties, and, under 
designation “Business Administration course,’ bookkeeping, typewriting, 
business English and correspondence, and salesmanship and business 
administration— 
Represented that prospect solicited had been especially selected by them for 
an offer of enrollment in their courses, and that their said sales representa- 
tives, agents or employees, or “registrars,” had special authority to sell 
meritorious persons such offers, and that student or prospective student 
thus especially selected was offered an especially low price for advertising 
purposes, consisting only of cost of materials, with tuition to be given free, 
and that regular price for regular course was higher than said exceptionally 
low price, facts being prospect solicited had not been especially selected, 
their said representatives, etc., did not approach such persons by virtue of 
any especial authority as above claimed, prospect was not offered especially 
lew price consisting only of cost of materials, and tuition for regular price 
of regular course was not in excess of price offered ; 

(b) Represented that such selected prospects were recipients of scholarships, and 
that enrollment under such scholarship entitled student to the full course 
of instruction, and that number of scholarships available to any given 
locality, city, community or State was limited, facts being no scholarships 
were awarded, enrollment under such alleged special offer did not entitle 
student to any full course of instruction in excess of that ordinarily pro- 
curable, and number of enrollments available to any given locality was not 
limited; and 

(c) Represented that they maintained branch offices in numerous cities other 
than that of New Orleans, in which the business and school aforesaid de- 
scribed were located, facts being they maintained no branches elsewhere ; 


~ 
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With tendency and capacity to mislead and deceive substantial number of per- 
sons into erroneous and mistaken belief that such false and misleading rep- 
resentations were true, and into purchasing their said course in and on 
account of such belief, and with result that trade was thereby diverted 
unfairly to them from their competitors who do not make similar misrepre- 
sentations in connection with the sale of their courses: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair meth- 
ods of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. William B. Lott, trial examiner. 
Mr, Alden S. Bradley and Mu r. Gerard. A. Rault for the Commission. 
_ Porteous, Johnson & Humphrey, of New Orleans, La., for re- 
spondents. 
CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Melvin B. Selcer, 
Mary F. Selcer, Clay Spencer, and Charlotte Spencer, individually, 
and as copartners, trading as Spencer Business College and Ray 
Axton, an individual, hereinafter referred to as respondents, have 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondents, Melvin B. Selcer, Mary F. Selcer, Clay 
Spencer, and Charlotte Spencer are copartners trading as Spencer 
Business College and maintain their principal office and place of 
business at 310 Carondelet Street, in the city of New Orleans, State 
of Louisiana. Respondent, Ray Axton, is an agent and employee of 
said copartnership and at all times dominates, manages, and controls 
that certain department of respondents’ business known as the “Ex- 
tension Division,” and maintains his principal office and place of 
business at the same address, 310 Carondelet Street, in the city of 
New Orleans, State of Louisiana. 

Respondents now are and for many years last past have been en- 
gaged in the sale and distribution of printed and mimeographed 
courses of instruction in elementary secretarial and business adminis- 
tration subjects. The business chiefly operated by respondents is 
that commonly known as a correspondence school consisting of the 
sale and delivery by mail and by other means of transportation of the 


1 Published as amended by order of August 16, 1939, 
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courses of instruction as aforesaid to subscribers or purchasers thereof 
located in States other than the State of Louisiana. The Extension 
Division of which respondent, Ray Axton, is manager, as aforesaid, 
directs the operation of all sales’ representatives, agents, and em- 
ployees of respondents engaged in selling and undertaking to sell 
courses of instruction to be taken by correspondence. Pursuant to 
the sale of such courses of instruction respondents ship or transport 
or cause to be shipped or transported from their place of business in 
the city of New Orleans, State of Louisiana, the printed and mimeo- 
graphed matter, examination questions, charts, information, and gen- 
eral literature and paraphernalia comprising the said course or courses 
of instruction to the purchasers of the same located in States other 
than the State of Louisiana. 

Par. 2. In the course and conduct of their said business respond- 
ents are in, substantial competition with other copartnerships and 
with individuals and corporations engaged in the sale and delivery - 
by mail or in other manner, of courses of instruction to subscribers. 
or purchasers thereof located throughout the various States of the. 
United States. 

Par. 8. A substantial number of the purchasers or subscribers of 
said courses of instruction so vended by respondents are secured. 
through sales representatives, agents, and employees designated by 
respondents as “Registrars,” who personally solicit members of the: 
general purchasing public throughout the various States of the: 
United States for the purpose of selling the courses of instruction 
as aforesaid. 

Par. 4. The said sales representatives, agents, or employees in en- 
deavoring to effect sales in the courses aforesaid, make to prospective 
purchasers thereof various representations among and typical of 
which are the following: 

That the prospect so solicited has been especially selected by re- 
spondents for an offer of enrollment in their courses. 

That the sales representatives, agents, or employees by them desig- 
nated as “Registrars” have special authority to sell meritorious per- 
sons their offers of enrollment. 

That students or prospective students of the school so especially- 
selected are offered an especially low price for advertising purposes > 
that such especially low price consists of only the cost of the ma- 
terials and that tuition will be given free to said prospects if they 
become enrolled as students; that the regular price for the regular’ 
course offered said prospects is higher than said exceptionally low 
price. , 

That such selected prospects are recipients of “scholarships.” 
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That enrollment under such “scholarship” entitles the student to 
the “full course” of instruction. 

That the number of scholarships available to any given locality, 
city, community or state is limited. 

That respondents maintain branch offices in numerous other cities 
other than the city of New Orleans. 

Par. 5. Among the courses of instruction offered for sale by the 
respondents aforesaid are courses in shorthand, typewriting, busi- 
ness English, business correspondence, and secretarial duties desig- 
nated as a “Complete Secretarial” course. Another of the courses 
so sold and offered for sale and designated as a “Business Adminis- 
tration” course consists of bookkeeping, typewriting, business 
English, business correspondence, salesmanship, and _ business 
administration. 

Par. 6. The representations as stated in paragraphs 3, 4, and 5 
hereof are grossly exaggerated, misleading, false and deceptive in that 
the prospect so solicited has not been especially selected by respond- 
ents; the sales representatives, agents and employees of respondents 
do not approach such persons by virtue of any special authority to 
sell to meritorious persons; prospective students so approached are not 
offered an especially low price which consists only of the cost of mate- 
rials, and tuition and the regular price for the regular course is not in 
excess of that so offered; no scholarships are awarded and the enroll- 
ment under the alleged special offer does not entitle the student to any 
“full course” of instruction in excess of that ordinarily procurable; 
the number of enrollments available to any given locality is not lim- 
ited; nor do the respondents maintain branch offices in cities other than 
the city of New Orleans. 

Par. 7. There are among the competitors of respondents, as aforesaid, 
those who do not make or cause to be made false and misleading state- 
ments and representations concerning the nature, terms, and general 
conditions of enrollment, or of purchase of or subscription for courses 
of instruction; nor do such competitors falsely represent that they 
maintain branch offices when in fact they do not. 

Par, 8. The use by the respondents of the false and misleading rep- 
resentations hereinabove set forth has the tendency and capacity to 
mislead and deceive a substantial number of persons into purchasing 
said courses of instruction in and on account of said erroneous beliefs. 
As a result thereof trade has been diverted unfairly to respondents 
from their competitors who do not make similar misrepresentations 
in connection with the sale of their courses of instruction. In conse- 
quence thereof injury has been done by respondents to competition in 
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commerce among and between the various States of the United States. 
and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents as herein ~ 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1939, issued, and on 
January 28, 1939, served its complaint in this proceeding upon re- 
spondents, Melvin, S. Selcer, Mary F. Selcer, Clay Spencer, Charlotte 
Spencer, and Ray Axton charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents” 
answer, the Commission, by order entered herein, granted respond- 
ents’ motion for permission to withdraw said answer and to substitute: 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. A stipulation was entered into 
herein between W. T. Kelley, chief counsel for the Commission, and 
Julian B. Humphrey, attorney for respondents, wherein it was stipu- 
lated that paragraph 6 of the complaint issued by the Commission. 
on January 25, 1939, be amended so as to correct a clerical error ap- 
pearing therein and that the aforesaid substitute answer of respond- 
ents be deemed an answer to the complaint as thus amended, which 
stipulation was approved by the Commission; and the Commission, 
by order entered herein, so amended said complaint and directed that 
the aforesaid substitute answer of respondents, dated May 18, 1939, 
be made an answer to the complaint as thus amended. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint as amended and the substitute answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, Melvin B. Selcer, Mary F. Selcer, 
Clay Spencer, and Charlotte Spencer, are copartners trading as 
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Spencer Business College and maintain their principal office and 
place of business at 310 Carondelet Street, in the city of New Orleans, 
State of Louisiana. Respondent Ray Axton is an agent and employee 
of said copartnership and at all times dominates, manages and con- 
trols that certain department of respondents’ business known as the 
“Extension Division,’ and maintains his principal office and place 
of business at the same address, 310 Carondelet Street, in the city of 
New Orleans, State of Louisiana. 

Respondents are now, and for many years last past have been, en- 
gaged in the sale and distribution of printed and mimeographed 
courses of instruction in elementary secretarial and business adminis- 
tration subjects. The business chiefly operated by respondents is 
that commonly known as a correspondence school, consisting of the 
sale and delivery by mail and by other means of transportation of 
the courses of instructions as aforesaid to subscribers or purchasers 
thereof located in States other than the State of Louisiana and in the 
District of Columbia. The Extension Division of which respondent 
Ray Axton is manager, as aforesaid, directs the operation of all sales 
representatives, agents and employees of respondents engaged in sell- 
ing and undertaking to sell courses of instruction to be taken by cor- 
respondence. Pursuant to the sale of such courses of instruction, 
respondents ship or transport or cause to be shipped or transported 
from their place of business in the State of Louisiana, the printed and 
mimeographed matter, examination questions, charts, information and 
_ general literature and paraphernalia comprising the said course or 
courses of instruction to purchasers of the same located in states other 
than the State of Louisiana and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, respondents 
are in substantial competition with other copartnerships and with 
individuals and corporations engaged in the sale and delivery by mail 
or in other manner, of courses of instruction to subscribers or pur- 
chasers thereof located throughout the various States of the United 
States and in the District of Columbia. 

Par. 3. A substantial number of the purchasers or subscribers of said 
courses of instruction so vended by respondents are secured through 
sales representatives, agents and employees designated as “registrars,” 
who personally solicit members of the general purchasing public 
throughout the various States of the United States for the purpose 
of selling the courses of instruction as aforesaid. 

Par. 4. The said sales representatives, agents or employees in en- 
deavoring to effect sales in the aforesaid courses make the prospective 
purchasers thereof various misrepresentations, among and typical of 
which are the following: 
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That the prospect so solicited has been especially selected by 
respondents for an offer of enrollment in their courses. 

That the sales representatives, agents or employees by them desig- 
nated as “Registrars” have special authority to sell meritorious persons 
their offers of enrollment. 

That students or prospective students of the school so especially 
selected are offered an especially low price for advertising purposes; 
that such especially low price consists of only the cost of the materials 
and that tuition will be given free to said prospects if they become 
enrolled as students; that the regular price for the regular course 
offered said prospects is higher than said exceptionally low price. 

That such selected prospects are recipients of “scholarships”. 

That enrollment under such “scholarship” entitles the student to the 
“full course” of instruction. 

That the number of “scholarships” available to any given locality, 
city, community or state is limited. 

That respondents maintain branch offices in numerous cities other 
than the city of New Orleans. 

Par. 5. Among the courses of instruction offered for sale by the 
respondent. aforesaid are courses in shorthand, typewriting, business 
English, business correspondence, and secretarial duties designated as 
“Complete Secretarial” course. Another of the courses so sold and 
offered for sale and designated as a “Business Administration” course 
consists of bookkeeping, typewriting, business English, business cor- 
respondence, salesmanship, and business administration. 

Par. 6. The Commission finds that the representations made by 
the respondents as stated in paragraphs 3, 4 and 5 hereof are grossly 
exaggerated, misleading, false and deceptive in that the prospect so 
solicited has not been especially selected by respondents; the sales 
representatives, agents and employees of respondents do not ap- 
proach such persons by virtue of any special authority to sell to 
meritorious persons; prospective students so approached are not of- 
fered an especially low price which consists only of the cost of 
materials, and tuition for the regular price of the regular course is _ 
not in excess of that so offered; no scholarships are awarded and the 
enrollment under the alleged special offer does not entitle the student 
to any “full course” in instruction in excess of that ordinarily procur- 
able; the number of enrollments available to any given locality is 
not limited; nor do the respondents maintain branch offices in cities 
other than the city of New Orleans. 

Par. 7. There are among the competitors of respondents as afore- 
said, those who do not make or cause to be made false and misleading 
statements and representations concerning the nature, terms and 
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general conditions of enrollment or of purchase of or subscription 
for course of instruction; nor do such competitors falsely represent 
that they maintain branch offices when in fact they do not. 

Par. 8. The use by the respondents of the false and misleading 
representations hereinabove set forth has the tendency and capacity 
to mislead and deceive a substantial number of persons into the 
erroneous and mistaken belief that the aforesaid false and mislead- 
ing representations are true and into purchasing said courses of 
instruction in and on account of said erroneous belief. As a result 
thereof, trade has been diverted unfairly to respondents from their 
competitors who do not make similar misrepresentations in connec- 
tion with the sale of their courses of instruction. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found, are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, as amended, of the Commission, stipula- 
tion entered into between W. T. Kelley, chief counsel for the Com- 
mission and Julian B. Humphrey, attorney for respondents, and the 
answer of respondents, in which answer respondents admit all the 
material allegations of fact set forth in said complaint and state 
that they waive all intervening procedure and further hearing as 
to said facts, and the Commission having made its findings as to 
the facts and conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Melvin B. Selcer, Mary F. Sel- 
cer, Clay Spencer, and Charlotte Spencer, individually and as co- 
partners trading as Spencer Business College, or under any other 
name or names, and respondent Ray Axton, an individual, their rep- 
resentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and dis- 
tribution of correspondence courses in commerce, as commerce. is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that respondents offer for sale correspondence 
courses at a discount price unless such price is substantially lower 
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than the price at which such courses are ordinarily offered for sale 
and sold by respondents. 

2. Using the term “scholarship” or any other term or terms of 
similar import or meaning to designate, describe or in any way refer 
to an offer or a correspondence course whereby the recipient is re- 
quired to pay therefor substantially the same price as the price for 
which such courses are ordinarily sold by respondents. 

3. Misrepresenting that any specified sum is the actual cost of 
“materials” of correspondence courses, or otherwise misrepresenting 
the actual cost of the materials thereof. 

4. Representing that correspondence courses are being, or will be, 
sold only to a limited or selected number of customers, or otherwise 
misrepresenting any material fact concerning the terms and condi- 
tions of sale, or the extent to which the sale of said correspondence 
courses is limited. 

5. Representing that respondents maintain a branch office or of- 
fices in any city or locality wherein respondents do not in fact main- 
tain a branch office or offices. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (A) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3840. Complaint, June 30, 1939—Decision, Aug. 25, 1939 


Where a corporation which (1) was engaged on Nation-wide scale in manu-_ 


facture, sale, and distribution of standardized and nationally advertised 
products, such as metal beds, bed springs, studio couches, gliders and 
mattresses, (2) had, in addition to its principal manufacturing plant in 
the State of Wisconsin, 8 other manufacturing plants in various States 
across the country, and maintained and operated approximately 55 ware- 
houses situated in as many cities in over 30 States, and maintained and 
operated service stations and sales headquarters in each of the cities in 
which its warehouses were located, for convenience in sale and delivery 
of its merchandise, and (3) employed some three hundred salesmen who 
called regularly on the retail trade, and derived approximately 90 percent 
of its income from sales in the United States, ranging, during the years 
concerned, from some $24,000,000 to $31,000,000, and which, as aforesaid 
engaged, sold and distributed its said products to customers selling at 
retail in competition with each other locally and, to a lesser extent, nation- 
ally, and in competition in such resale with retailer customers of its 
competitors, who distributed, in case of few, their products nationally, as 
did it, but, in case of most, to customers located within 250 or 300 miles 
of their manufacturing plants; 


In selling its said standardized product under its “Plan” and schedule, under 


(a) 


which customer purchasing in year amount aggregating from $50,000 to 
$75,000 became entitled to discount of 3 percent on entire amount pur- 
chased, customer thus purchasing amount aggregating from $75,000 to 
$100,000 became thus entitled to discount of 4 percent under schedule 
first employed and 3% percent under later schedule, and under which, 
through five additional steps in former schedule, customer became en- 
titled to successively increased discounts similarly retroactively applicable 
and ranging from 5 percent on amount aggregating from $100,000 to 
$200,000, up to 7 percent on amount equalling or exceeding $500,000, and 
under which, in later schedule, customer became entitled to similar retro- 
active discounts of 4 percent on amount ranging from $100,000 to $150,000, 
414 percent on amount ranging from $150,000 to $200,000, and 5 percent 
on amount equalling or exceeding latter figure— 

Discriminated in price against competing individual customers purchas- 
ing less than $50,000 a year through granting, allowing and paying to the 
few individual customers who qualified therefor under said schedules by 
purchasing required amount of $50,000 or over, discounts due thereunder 
on such customers’ year’s purchasing; and 


Where said corporation which, for purpose of granting and paying afore- 


mentioned discounts, treated as single customer various types of organi- 
zations, including the “individual customer” who was individual, partner- 
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ship or corporation owning one and only one retail store, and “central 
organizations” comprised of (1) individual, partnership or corporation 
owning two or more unincorporated retail store units, (2) corporation 
owning substantially or completely issued and outstanding stock of num- 
ber of separately incorporated retail stores, (3) corporation, stock of 
which, as aforesaid, was owned by other corporation which, in turn, 
owned such stock of number of such separately incorporated stores, and 
(4) various other similarly constituted organizations— 

Discriminated in price against individual customers in competition with: 
one or more of the unit stores of one or more of such “central organiza- 
tions,” through granting, allowing and paying discounts as aforesaid to 
such organizations, purchase of which organizations’ individual retail 
stores or units, as made by or for them from said corporation, were often 
no larger, and frequently smaller, than quantities of merchandise pur- 
chased during same period by many “individual customers” who did not 
qualify for and did not in fact receive such discounts, and were serviced 
in substantially same manner as were said “central organization’s” retail 
stores or units, and were, often, in direct competition ; 


With result that manufacturers in competition with said corporation could 


not obtain a part of the business of a “central organization” receiving 
discounts even by offering equal price, but. were compelled to offer suffi- 
ciently lower price to compensate such organization for loss of discount 
on that portion of its requirements which it had already purchased, or 
which it might be compelled to purchase, from said corporation; and 


With result that effect of discriminations in price in favor of “central or- 


ganizations” and other large buyers might be substantially to lessem 
competition with, and tend to create a monopoly in, said corporation in 
line of commerce in which it was engaged; and 


Where said corporation which, for purpose of granting and paying aforemen- 


(c) 


tioned discounts, treated as single customer ‘‘syndicate heads” made up of 
various types of organizations, and including (1) independent individual, 
partnership, or corporation which acted or was authorized to act as buying 
agent for number of otherwise independent and unrelated individual cus- 
tomers or for number of such customers and one or more central organiza- 
tions, (2) corporation, stock of which was owned substantially or entirely 
by number of otherwise independent and unrelated individual customers, 
and which acted or was customarily authorized to act as buying agent 
therefor, (3) cooperative corporation of which number of otherwise inde- 
pendent and unrelated individual customers were members, and which 
acted or was customarily authorized to act as buying agent therefor, and 
(4) loosely knit association of otherwise independent and unrelated indi- 
vidual customers, or number of such customers and one or more central 
organizations, and which might or might not act or be authorized to act as 
buying agent of members, and (5) various other similarly constituted 
organizations— 

Discriminated in price against nonmember or nonaffiliated individual cus- 
tomers who were in competition with one or more of the individual 
customers, or one or more unit stores, or one or more of the central 
organizations, which were members of or affiliated with one or more of 
said “syndicate heads,” through granting, allowing and paying discounts, 
either directly or indirectly, to individual customers and central organiza- 
tions which were such members or thus affiliated, by payment, in first 
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instance, to appropriate “syndicate heads,” of such discounts as aggregate 
purchases of members or affiliates might secure under such schedules, for 
proportionate payment over to such members or afliliates, purchases of 
which from said corporation, as respected individual customers or unit 
stores of central organizations receiving such discounts by reason of their 
said membership or affiliation, were often no larger than, and often smaller 
than, quantities of merchandise purchased during same period by many 
individual customers who did not qualify for and receive such discounts, 
and who were serviced in substantially same manner as were others and 
were, in many instances, in direct competition with one or more of member 
or affiliated individual customers or unit stores of said central organiza- 
tion; and j 

(ad) Discriminated in price, insofar as it granted, allowed and paid higher or 
greater discount, either directly or indirectly, to individual customer or 
central organization which was syndicate member or affiliate than it paid 
to competing individual customer or central organization which was mem- 
ber or affiliate of other syndicate, to the advantage and favor of former 
and disadvantage of latter; 

With result that adoption of said “Plan” encouraged some of otherwise inde- 
pendent and unrelated individual customers of said corporation and central 
organizations purchasing from it to become affiliated with syndicate heads 
already in existence, and caused creation by others of said customers and 
organizations of other buying syndicates and similar groups, and with 
result that many competitors of it unsuccessfully sought to sell their 
former and other potential customers who had “gone syndicate,” and effect 
of discriminatory treatment in favor of individual customers and central 
organizations which constituted or were allied with syndicate heads might 
be substantially to lessen competition with and tend to create a monopoly 
in it in the line of commerce in which it was engaged; and 

With effect that its said “Plan,” either alone or in combination with its prac- 
tice aforesaid of treating central organizations and syndicate heads as 
one customer for purpose of computing and paying discounts thereunder, 
operated to produce, among others and as typical of many thereof, situations 
in which— 

(1) Individual customer purchasing over $50,000 worth of its merchandise 
a year and receiving 3 percent discount thereon might be in competition 
in same city with customer purchasing less than said amount and receiv- 
ing no discount, but with considerably larger average purchases and deliv- 
eries than those of discount receiving customer ; 

(2) Fifteen thousand dollar individual customer purchaser with no dis- 
count might be local competitor of $5,000 unit store purchaser receiving 
3 to 5 percent discount on its purchases by virtue of aggregate purchases of 
or for all the units of its central organization, notwithstanding deliveries 
by corporation to unit store in same way as to individual customer, and 
with average size deliveries to latter frequently larger than to former, and 
with same service by its salesmen in both cases, and not infrequently same 
procedure in taking orders, invoicing, etc. ; 

(3) Ten thousand dollar individual customer purchaser with no discount 
might be local competitor of other individual, thousand dollar customer 
purchaser receiving from 3 to 5 percent discount as member of or allied 
with syndicate head, with facts with respect to service, solicitation of orders, 
delivery, etc., involving no distinction in the one case over the other, and 


730 - FEDERAL TRADE COMMISSION DECISIONS 
Complaint 29 FF. TG: 


with average size deliveries to unaffiliated customer frequently larger than 
those to others; 

(4) Ten thousand dollar individual customer purchaser receiving 3 per- 
cent discount as member of or affiliate with syndicate head, aggregate pur- 
chases of which fall in the $50,000 to $75,000 group, might be in local 
competition with thousand dollar individual customer purchaser receiving 
5 percent discount as member of or affiliated with syndicate head, aggregate 
purchases of which exceed $200,000, with salesmen’s service, solicitation of 
orders, and delivery of merchandise, invoicing of bills, etc., without distinc- 
tion in case of either, except that average size of deliveries to larger 
purchaser getting smaller discount is apt to be larger than that of smaller 
purchaser with larger discount; and 

(5) Two individual customers of it, in competition with one another and 
purchasing exactly same quantity of its products of like grade and quality 
during any year, might pay aggregate prices therefor varying almost as 
much as $2,500; and 

With result that advantage to its customers who purchased at the lower prices 
under said practices and price differentials, as above set forth, with respect 
to central organizations and syndicate heads, and which made other than 
due allowance in cost of manufacture, sale or delivery resulting from the 
differing methods or quantities in which said corporation’s products were 
sold or delivered by it to its customers as aforesaid, might be reflected not 
only in price cutting, but also in increase in service, sales effort, sales 
appeal and in other ways that injure or tend to lessen competition with 
them, to the disadvantage of the customers against whom such discrimina- 
tions were employed; and 

With result that effect of discriminations in price made by it as above set forth 
might be— 

(1) Substantially to lessen competition between it and its competitors 
aforesaid, and between its retailer customers in whose favor such discrim- 
inations were made and its other retailer customers, and between retailer 
eustomers of its competitors who did not grant them the benefit of such 
discriminatory prices and the retailer customers who purchased of said 
corporation, and in favor of whom it discriminated; and 

(2) Tend to create a monopoly in it in the line of commerce involved, and 
to injure, destroy or prevent competition with it and competition with 
retail customers of it who received benefit of such discrimination: 

Held, That said corporation discriminated in price between different purchasers 
of its products of like grade and quality as above set forth, and yiolated 
subsection (a) of section 2 of Clayton Act, as amended. 


Mr. 8. G. Churchill and Mr. J. W. Carter, Jr. for the Commission. 
Cumings & Lockwood, of Stamford, Conn., for respondent. | 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” com- 
monly known as the Clayton Act, (U. S. C. title 15, sec. 13), as 
amended by an act of Congress, approved June 19, 1936, commonly 
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known as the Robinson-Patman Act, the Federal Trade Commission, 
having reason to believe that the respondent Simmons Co. (herein- 
after referred to as “Simmons”) since June 19, 1936, has been and 
now is violating the provisions of subsection (a) of section 2 of said 
act as amended, issues its complaint against respondent and states 
its charges with respect thereto as follows, to wit: 

ParacrarH 1. Simmons is a corporation organized and existing 
under the laws of the State of Delaware and has its principal execu- 
tive office and place of business at 230 Park Avenue, New York 
City, N. Y. 

Par. 2. For many years prior to and since June 19, 1936, Simmons 
has been and now is engaged in the business of manufacturing, sell- 
ing and distributing metal beds, bedsprings, studio couches, gliders, 
mattresses, and miscellaneous allied products. That, except for cer- 
tain lines manufactured on special order, constituting approximately 
6 percent of its total United States business, its products are all 
standardized. In the course and conduct of its business Simmons 
has been and now is manufacturing said products at its principal 
manufacturing plant, which is located at 551 Fifth Avenue, Kenosha, 
Wis., and at its eight other manufacturing plants, which are located 
at Watertown, Mass.; Elizabeth, N. J.; Atlanta, Ga.; Kansas City, 
Kans.; Dallas, Tex.; Seattle, Wash.; San Francisco, Calif., and Los 
Angeles, Calif. That Simmons maintains and operates approxi- 
mately 55 warehouses situated in as many cities in over 30 States 
of the United States. That Simmons, for convenience in selling and 
delivering its merchandise, maintains and operates service stations 
and sales headquarters in each of the cities in which its warehouses 
are located. Simmons employs approximately 300 salesmen who call 
regularly on the retail trade. Simmons’ total net sales in the United 
States amounted, in the year 1936, to approximately $28,000,000; in 
the year 1937, to approximately $31,000,000; in the year 1938, to 
approximately $24,500,000; and approximately 97 percent of its in- 
come from sales made in the United States is derived from sales 
to dealers who sell at retail. 

Par. 3. In the course and conduct of its business as aforesaid, Sim- 
mons transports or causes to be transported some of said products, 
when manufactured, from its plants aforesaid to its warehouses 
which are located, as hereinbefore set forth, in various States of the 
United States, and oftentimes in States other than the States in 
which its plants are located and in which such shipments originated, 
and transports or causes to be transported its said products from 
its plants aforesaid or from its warehouses aforesaid to the pur- 
chasers thereof located in the several States of the United States 
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and in the District of Columbia, other than the States in which its 
said plants are located, and there is and has been, at all times herein 
mentioned, a continuous current of trade and commerce in said prod- 
ucts between Simmons’ plants, warehouses, and distributing points 
and purchasers located in all of the States of the United States and 
the District of Columbia. 

Simmons advertises many of its products nationally, particularly 
its highest quality merchandise, such as its “Beautyrest” mattresses 
and springs, and has created a public demand for such products 
throughout the States of the United States, the District of Columbia, 
and elsewhere. 

Simmons’ plan for the marketing of its products is designed to 
and does in fact enable it to sell and distribute its products to dealers 
located in every State of the United States and the District of 
Columbia. The business of Simmons is an integrated whole and is 
national in scope. f 

Simmons sells and distributes the aforesaid products for use, con- 
sumption or resale within the United States and in the District of 
Columbia, in the same States and places as and in competition with 
various other manufacturers of beds, bedding and miscellaneous 
allied products. A few of said competing manufacturers distribute 
their products nationally, as does Simmons, but most of said com- 
peting manufacturers distribute their products to customers located 
within 250 or 300 miles of their manufacturing plants. 

Simmons’ customers who sell at retail are competitively engaged 
with each other locally, and to a lesser extent, nationally, and with 
the retailer customers of Simmons’ competitors, in the resale of said 
products, said resales taking place in every State of the United States 
and in the District of Columbia. 

Par. 4. Simmons, in the course and conduct of its business in 
commerce as hereinbefore set forth has, since June 19, 1936, dis- 
criminated in the prices at which it has sold and is now discriminat- 
ing in the prices at which it is selling its products of like grade and 
quality between different retailer purchasers of such products by 
giving and allowing to some of said retailer purchasers, either di- 
rectly or indirectly, rebates or discounts from its published prices not 
given and allowed to others of Simmons’ said retailer purchasers. — 

Par. 5. That the discriminations in price referred to in paragraph 
4 hereof have been effectuated through the use by Simmons in its prie- 
ing plan of a sliding scale of discounts based upon the quantities pur- 
chased in any one year by any one customer (hereinafter sometimes 
referred to as the “Simmons Plan”). The plan, briefly stated, as 
operative for the years prior to January 1, 1938, was as follows: 
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To any customer who purchased less than $50,000 worth of mer- 
chandise in any one calendar year, no discount was granted (except 
a 2 percent discount for cash). To any customer who purchased 
merchandise in any one year to an aggregate of $50,000 or more, the 
following scale of discounts applied: 


Oe NT LOTS Te IN) ee See ete eee ee eM yls 3 percent 
PU QGU 40 <SiGONdG Aue AL Verid seciinay) hin 4 percent 
51 OC 000s GFS200 000 28ori tec: att eriqied) A rleren 5 percent 
Do OOOst AE SAO, 000.55 ey 5% percent 
TOO OO ORCI OQ== a sees me 8 ee ee 6 percent 
S400: 0007COR SH 00, O00 = te ener ewe reer emer et ener 64% percent 
SOUU:CO0 CanideOvere ces 5 5 dws Oe Mae egret saree Sanh 7 percent 


Aggregate purchases of a customer during a calendar year not 
only determined the rate of discount, but the discount rate thus de- 
termined was retroactively applied to all purchases made during the 
year, even to those in the no-discount zone, so that if a customer 
bought $500,000 worth of merchandise in any one calendar year, he 
got the 7 percent discount on the first $50,000 worth of his purchases 
as well as on the remaining $450,000 thereof. 

The discounts were computed and paid in cash by Simmons shortly 
after the end of each calendar year. ; 

The Simmons Plan operates and is the same today as aforesaid, 
except that the schedule of discounts now in effect (effective as of 
January 1, 1938) is as follows: 


$90) OOO MEO 3S i300: ea rzese a terete ee ore ee Ie tet 3 percent 
iO EO lp LOU DOO ea rast a ee Bd eB 3% percent 
SOOKE Sao): OL) eee oe Menten ee Pee See ew Ses BUN 4 percent 
SD OOMEO D200 0m: eereee™ Mere ep peeeeeree ee oe 4% percent 
Po OURAN NOT Cerne sae Se eae eee Son eee eee 5 percent 


Par. 6. That, for the purpose of granting and paying the afore- 
mentioned discounts, Simmons has at all times hereinbefore men- 
tioned treated and now treats each of the following types of organiza- 
tions as a single customer : 

1. An individual, partnership, or corporation owning one and only 
one retail store (hereinafter referred to as an “individual customer”). 

2. An individual, partnership, or corporation owning more than 
one retail store, the individual retail stores or individual units not 
being incorporated (hereinafter sometimes referred to as a “central 
organization”). : 

3. A corporation owning all or substantially all of the issued and 
outstanding equity stock of a number of separately incorporated 
retail stores (hereinafter sometimes referred to as a “central 
organization”). 

213706™—40—vor, 29 —49 
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4. A corporation, all or substantially all of the issued and outstand- 
ing equity stock of which is owned by another corporation, which, in 
turn, owns all or substantially all of the issued and outstanding equity 
stock of a number of separately incorporated retail stores (herein- 
after sometimes referred to as a “central organization”). 

5. Divers other organizations constituted similarly to the organiza- 
tions set forth and described briefly in subdivisions (2), (3), and (4) 
of this paragraph 6 (hereinafter sometimes referred to as “central 
organizations”). 

That the discounts hereinbefore mentioned are paid in cash by 
Simmons to each individual customer, as hereinbefore defined, who 
qualifies therefor by purchasing the requisite amount of merchandise. 
That there are few such individual customers of Simmons in the en- 
tire United States who qualify for and receive such discounts. That 
in granting, allowing and paying such discounts to individual cus- 
tomers who purchase $50,000 worth or more of Simmons’ merchan-_ 
dise in any one year, Simmons has discriminated in price against 
competing individual customers who purchase less than $50,000 worth 
of Simmons’ merchandise in such period. 

That the discounts hereinbefore mentioned are paid in cash by 
Simmons to each of such central organizations, as hereinbefore de- 
fined, which qualify therefor by purchasing the requisite amount of 
merchandise, pursuant to oral understandings between Simmons and 
each of such central organizations to the effect that the aggregate 
purchases of the individual stores or units constituting each such cen- 
tral organization shall be used in determining the rate and the amount 
of the discounts payable to each such central organization. 

That the quantities of merchandise purchased each year from Sim- 
mons by or for each of the individual retail stores or units consti- 
tuting the central organizations which receive the aforementioned 
discounts are oftentimes no larger than, and oftentimes smaller than, 
the quantities of merchandise purchased during the same period by 
many individual customers who do not qualify for, and do not, in fact, 
receive said discounts, and the individual retail stores or units consti- 
tuting the herein mentioned central organizations are serviced in sub- 
stantially the same manner by Simmons as are the individual cus- 
tomers herein mentioned. That, in many instances, the individual 
customers mentioned herein are in direct competition with one or 
more of the unit stores of one or more of the central organizations 
mentioned herein. That in granting, allowing and paying discounts 
to the central organizations herein mentioned, Simmons has discrimi- 

nated in price against individual customers inset mentioned who are 
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in competition with one or more of the unit stores of one or more of 
such central organizations. 

That manufacturers in competition with Simmons cannot obtain a _ 
part of the business of a central organization receiving the discounts 
even by offering an equal price, but must offer a sufficiently lower 
price to compensate said central organization for the loss of the dis- 
count on that portion of its requirements which it has already pur- 
chased or which it may be compelled to purchase from Simmons. 
That the effect of the discriminations in price in favor of central 
organizations and other large buyers may be substantially to lessen 
competition with and tend to create a monopoly in Simmons in the 
line of commerce in which it is engaged. 

Par. 7. That, for the purpose of granting and paying the afore- 
mentioned discounts, Simmons has at all times hereinbefore men- 
tioned treated and now treats each of the following types of or- 
ganizations as a single customer: 

1. An independent individual, partnership or corporation that acts 
or which is authorized to act, whether it in fact does so or not, as 
the buying agent for a number of otherwise independent and unrelated 
individual customers or for a number of such customers and one or 
more central organizations (hereinafter sometimes referred to as a 
“syndicate head’). 

2. A corporation all or substantially all of the issued and outstand- 
ing equity stock of which is owned by a number of otherwise inde- 
pendent and unrelated individual customers and which acts or which 
is customarily authorized to act, whether it in fact does so or not as 
the buying agent of said customers (hereinafter sometimes referred 
to as a “syndicate head”). 

3. A cooperative corporation of which a number of otherwise inde- 
pendent and unrelated individual customers are members, and which 
acts or which is customarily authorized to act, whether it in fact does 
so or not, as the buying agent of said customers (hereinafter some- 
times referred to as a “syndicate head”). 

4. A loosely-knit association of otherwise independent and unre- 
lated individual customers or of a number of such customers and one 
or more central organizations, which may or may not act, or which 
may or may not be authorized to act, as the buying agent of the 
members thereof (hereinafter sometimes referred to as a “syndicate 
head”). 

5. Divers other organizations constituted similarly to the organiza- 
tions set forth and described briefly in this paragraph 7. 

That the discounts hereinbefore mentioned are paid in the first 
instance in cash by Simmons to each of such syndicate heads, as here- 
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inbefore defined, as qualified therefor by reason of member purchases, 
pursuant to oral understandings betwen Simmons and each of such 
syndicate heads to the effect that the aggregate purchases of the indi- 
vidual customers and central organizations, if any, constituting or 
allied with each such syndicate head shall be used in determining the 
rate and the amount of the discounts payable in the first instance to 
each such syndicate head. 

That each such syndicate head receiving the discounts pays over, 
either directly or indirectly, the total discounts initially received 
by it, or substantially all thereof, to the individual customers and 
central organizations, if any, of which it is comprised or which are 
allied with it, said payment bearing the same ratio to the total 
discounts received by the syndicate head as the total purchases of 
the individual customer or central organization receiving it bear to 
the total purchases of all the individual customers and central or- 
ganizations comprising or allied with said syndicate head. That - 
the syndicate head is in every case the agent of the individual cus- 
tomers and central organizations, constituting or allied with it, for 
the purpose of receiving and passing on to such customers and or- 
ganizations the discounts aforementioned. 

That the quantities of merchandise purchased each year from 
Simmons by each of the individual customers or by each of the 
unit stores of the central organizations which receive the afore- 
mentioned discounts by reason of membership in or affiliation with a 
syndicate head, are oftentimes no larger than and oftentimes smaller 
than, the quantities of merchandise purchased during the same period 
by many individual customers who do not qualify for and do not, 
in fact, receive said discounts, and the individual customers and the 
unit stores of the central organizations comprising or allied with the 
hereinmentioned syndicate heads are serviced in substantially the 
same manner by Simmons as are the individual customers who do not 
qualify for and do not in fact, receive said discount. That, in many 
instances, the individual customers who do not receive the discounts 
are in direct competition with one or more of the individual cus- 
tomers or one or more of the unit stores of one or more of the central 
organizations which are members of or allied with one or more of 
the syndicate heads mentioned herein. 

That in granting, allowing and paying discounts, either directly 
er indirectly, to individual customers and to central organizations 
which are members of or affiliated with a syndicate head, Simmons has 
discriminated in price against nonmember or nonaffiliated individual 
customers who are in competition with one or more of the individual 
customers or one or more of the unit stores of one or more of the 
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central organizations which are members of or allied with one or 
more of the syndicate heads mentioned herein. That in granting, 
allowing and paying a higher or greater discount, either directly 
or indirectly, to an individual customer or to a central organization 
which is a member of or affiliated with one syndicate head than to a 
competing individual customer or central organization which is a 
~member of or affiliated with another syndicate head, Simmons has 
discriminated in price in favor of the former. 

That the adoption of the Simmons Plan has encouraged some of 
the otherwise independent and unrelated individual customers of | 
Simmons and central organizations purchasing from Simmons to be- 
come affiliated with syndicate heads already in existence ‘and has 
caused the creation by others of said customers and organizations of 
other buying syndicates and similar groups. Many competitors of 
Simmons have unsuccessfully sought to sell their former and other 
potential customers who have “gone syndicate.” .The effect of the 
discriminatory treatment in favor of individual customers and cen- 
tral organizations which constitute or are allied with syndicate heads, 
as alleged in this Paragraph Seven, may be substantially to lessen 
competition with and tend to create a monopoly in Simmons in the 
line of commerce in which it is engaged. 

Par. 8. The amount of the rebates or discounts paid by Simmons, 
during the year 1936, amounted to more than $500,000; to approxi- 
mately $750,000 during the year 1937 and to over $485,000 during 
the year 1938. 

Par. 9. The effect of such discriminations in price made by Sim- 
mons, as set forth in paragraphs 4 to 7, inclusive, hereof, may be 
substantially to lessen competition between Simmons and its afore- 
said competitors; between the retailer customers of Simmons in 
whose favor such discriminations are made and Simmons’ other re- 
tailer customers; between the retailer customers of Simmons’ competi- 
tors who do not grant such customers the benefit of such discrimi- 
natory prices and the retailer customers who purchase of Simmons 
in favor of whom Simmons discriminates; tend to create a monopoly 
in Simmons in the aforesaid line of commerce; to injure, destroy, 
or prevent competition with Simmons; to injure, destroy, or prevent 
competition with retailer customers of Simmons who receive the 
benefit of such discrimination. 

Such discriminations in price by Simmons between different re- 
tailer purchasers of goods of like grade and quality in interstate 
commerce in the manner and form aforesaid, are in violation of the 
provisions of subsection (a) of Section 2 of the Act described in 
the preamble hereof. 
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Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress approved 
October 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes,” (the 
Clayton Act), as amended, the Federal Trade Commission, on June 30, 
1939, issued its complaint against the respondent Simmons Co. 
(hereinafter referred to as “Simmons”) and caused such complaint 
to be served as required by law, charging that Simmons discriminated 
in the prices at which it has sold and is now discriminating in the 
prices at which it has sold and is now selling its products of like 
grade and quality in interstate commerce, in violation of the pro- 
visions of subsection (a) of section 2 of said act, as amended. 

Simmons duly filed its answer to said complaint which answer 
admits all the material allegations of fact set forth in said complaint. 
Said answer further waives the taking of evidence and all other — 
intervening procedure herein and further hearing as to the said 
facts. The allegations contained in the concluding paragraph of the 
complaint (par. 9) were denied, in so far as they state conclusions 
of law to the effect that the price discriminations by Simmons con- 
stitute violations of the provisions of subsection (a) of section 2 of 
the act, as amended. 

This proceeding regularly coming on to be heard upon said com- 
plaint and answer, filing of briefs and presentation of oral argument 
having been waived, the Commission having duly considered the 
same and being fully advised in the premises, and being of the 
opinion that Simmons has been and is violating the provisions of 
subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, now makes these its findings as to the facts: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Simmons is a corporation organized and existing 
under the laws of the State of Delaware and has its principal execu- 
tive office and place of business at 230 Park Avenue, New York 
City, N. Y. 

Par. 2. For many years prior to and since June 19, 1936, Simmons 
has been and now is engaged in the business of manufacturing, sell- 
ing and distributing metal beds, bedsprings, studio couches, gliders, 
mattresses and miscellaneous allied products. That, except for cer- 
tain lines manufactured on special order, constituting approximately 
6 percent of its total United States business, its products are all 


SIMMONS CO. 739 
27 Findings 


standardized. In the course and conduct of its business Simmons 
has been and now is manufacturing said products at its principal 
manufacturing plant, which is located at 551 Fifth Avenue, Kenosha, 
Wis., and at its eight other manufacturing plants, which are located 
at Watertown, Mass.; Elizabeth, N. J.; Atlanta, Ga.; Kansas City, 
Kans.; Dallas, Tex.; Seattle, Wash.; San Francisco, Calif., and Los 
Angeles, Calif. That Simmons maintains and operates approxi- 
mately 55 warehouses situated in as many cities in over 30 States 
of the United States. That Simmons, for convenience in selling and 
delivering its merchandise, maintains and operates service stations 
and sales headquarters in each of the cities in which its warehouses are 
located. Simmons employs approximately 300 salesmen who call 
regularly on the retail trade. Simmons’ total net sales in the United 
States amounted, in the year 1936, to approximately $28,000,000; in 
the year 1937, to approximately $31,000,000; in the year 1938, to 
approximately $24,500,000; and approximately 97 percent of its 
income from sales made in the United States is derived from sales 
to dealers who sell at retail. 

Par. 3. In the course and conduct of its business as aforesaid, 
Simmons transports or causes to be transported some of said prod- 
ucts, when manufactured, from its plants aforesaid to its warehouses 
which are located, as hereinbefore set forth, in various States of the 
United States and oftentimes in States other than the States in which 
its plants are located and in which such shipments originated, and 
transports or causes to be transported its said products from its plants 
aforesaid or from its warehouses aforesaid to the purchasers thereof 
located in the several States of the United States and in the District 

of Columbia, other than the States in which its said plants are 
located, and there is and has been, at all times herein mentioned, a 
continuous current of trade and commerce in said products between 
Simmons’ plants, warehouses and distributing points and purchasers 
located in all of the States of the United States and the District of 
Columbia. 

Simmons advertises many of its products nationally, particularly 
its highest quality merchandise, such as its “Beautyrest” mattresses 
and springs and has created a public demand for such products 
throughout the States of the United States, the District of Columbia, 
and elsewhere. 

Simmons’ plan for the marketing of its products is designed to 
and does in fact enable it to sell and distribute its products to dealers 
located in every State of the United States and the District of 
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Columbia. The business of Simmons is an integrated whole and is 
national in scope. 

Simmons sells and distributes the aforesaid products for use, con- 
sumption or resale within the United States and in the District of 
Columbia, in the same States and places as and in competition with 
various other manufacturers of beds, bedding, and miscellaneous 
allied products. A few of said competing manufacturers distribute 
their products nationally, as does Simmons, but most of said com- 
peting manufacturers distribute their products to customers located 
within 250 or 300 miles of their manufacturing plants. 

Simmons’ customers who sell at retail are competitively engaged 
with each other locally, and to a lesser extent, nationally, and with 
the retailer customers of Simmons’ competitors, in the resale of said 
products, said resales taking place in every State of the United States 
and in the District of Columbia. 

Par. 4. That Simmons, prior to and since June 19, 1936, has used 
in its pricing plan a sliding scale of discounts based upon the quanti- 
ties of merchandise purchased in any one year by any one customer 
(hereinafter sometimes referred to as the “Simmons Plan”). The 
plan, briefly stated, as operative for the years prior to January 1, 
1938, was as follows: 

To any customer who purchased less than $50,000 worth of mer- 
chandise in any one calendar year, no discount was granted (except 
a 2 percent discount for cash). To any customer who purchased mer- 
chandise in any one year to an aggregate of $50,000 or more, the fol- 
lowing scale of discounts applied: 


$50,000 to $75,000 


Wee Se ee eee 3 percent 
$75,000 toa$1 00,0005 fees ee See See ee eae 4 percent 
$100,000 toy $2000002 2322 42 s.r ee 5 percent 
S200; O00 MEO Ses 005 OO eee ee er 51% percent 
$300, 0005 COs S400; OU0 See eereee aie sees eee ee ene Ser renee 6 percent 
S200; C00 mtOy 5000000 SESS tee ao eee ee ee ee 614 percent 
SoUOCCOFand tover= 22526. ae ee 7 percent 


Aggregate purchases of a customer during a calendar year not only 
determined the rate of discount but the discount rate thus determined 
was retroactively applied to all purchases made during the year, even 
to those in the no-discount zone, so that if a customer bought $500,000 
worth of merchandise in any one calendar year, he got the 7 percent 
discount on the first $50,000 worth of his purchases as well as on 
the remaining $450,000 thereof. 


The discounts were computed and paid in cash by Simmons shortly 
after the end of each calendar year. 
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The Simmons Plan operates and is the same today as aforesaid, 
except that the schedule of discounts now in effect (effective as of 
January 1, 1938) is as follows: 


S50; 000) LO: p10, 000 = eee ee eee. eee eee 3 percent 
STSLOOOM tO “lOO COOLS uss Oe) Se Ea Ree Ss 34% percent 
STOOOOOTEOR SISO 000 22 Fis sa ees + eee Pee 4 percent 
STHOGOOs to 6200-000 sn See be oes oe) ee ee ee ee 4% percent 
TOOWONG TO OCG 22 ee es eS 5 percent 


Par. 5. That, for the purpose of granting and paying the afore- 
mentioned discounts, Simmons has at all times hereinbefore men- . 
tioned treated and now treats each of the following types of 
organizations as a single customer: 

1. An individual, partnership, or corporation owning one and only 
one retail store (hereinafter referred to as an “individual customer”). 

2. An individual, partnership, or corporation owning more than 
one retail store, the individual retail stores or individual units not 
being incorporated (hereinafter sometimes referred to as a “central 
organization”). 

3. A corporation owning all or substantially all of the issued 
and outstanding equity stock of a number of separately incorporated 
retail stores, (hereinafter sometimes referred to as a “central 
organization”). 

4. A corporation, all or substantially all of the issued and out- 
standing equity stock of which is owned by another corporation, 
which, in turn, owns all or substantially all of the issued and out- 
standing equity stock of a number of separately incorporated retail 
stores, (hereinafter sometimes referred to as a “central organ- 
ization”). 

5. Divers other organizations constituted similarly to the organiza- 
tions set forth and described briefly in subdivisions (2), (3) and (4) 
of this paragraph 5 (hereinafter sometimes referred to as “central 
organizations”). 

That the discounts hereinbefore mentioned are paid in cash by 
Simmons to each individual customer, as hereinbefore defined, who 
qualifies therefor by purchasing the requisite amount of merchandise. 
That there are few such individual customers of Simmons in the 
entire United States who qualify for and receive such discounts. 
That, in granting, allowing and paying such discounts to individual 
customers who purchase $50,000 worth or more of Simmons’ mer- 
chandise in any one year, Simmons has discriminated in price against 
competing individual customers who purchase less than $50,000 worth 
of Simmons’ merchandise in such period. 
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That the discounts hereinbefore mentioned are paid in cash by 
Simmons to each of such central organizations, as hereinbefore de- 
fined, which qualify therefor by purchasing the requisite amount of 
merchandicel pursuant to oral understandings between Simmons and 
each of ouch central organizations to the effect that the aggregate 
purchases of the individual stores or units constituting each such 
central organization shall be used in determining the rate and the 
amount of the discounts payable to each such central organization. 

That the quantities of merchandise purchased each year from 
Simmons by or for each of the individual retail stores or units consti- 
tuting the central organizations which receive the aforementioned 
discounts are oftentimes no larger than, and oftentimes smaller than, 
the quantities of merchandise purchased during the same period 
by many individual customers who do not qualify for, and do not in 
fact, receive said discounts, and the individual retail stores or units 
constituting the herein mentioned central organizations are serviced - 
in substantially the same manner by Simmons as are the individual 
customers herein mentioned. That, in many instances, the individual 
customers mentioned herein are in direct competition with one or 
more of the unit stores of one or more of the central organizations 
mentioned herein. 

That in granting, allowing and paying discounts to the central or- 
ganizations herein mentioned, Simmons has discriminated in price 
against individual customers herein mentioned who are in competition 
with one or more of the unit stores of one or more of such central 
organizations. 

That manufacturers in competition with Simmons cannot obtain a 
part of the business of a central organization receiving the discounts 
even by offering an equal price, but must offer a sufficiently lower price 
to compensate said central organization for the loss of the discount on 
that portion of its requirements which it has already purchased or 
which it may be compelled to purchase from Simmons. That the effect 
of the discriminations in price in favor of central organizations and 
other large buyers may be substantially to lessen competition with 
and tend to create a monopoly in Simmons in the line of commerce in 
which it is engaged. 

Par. 6. That, for the purpose of granting and paying the afore- 
mentioned discounts, Simmons has at all times hereinbefore men- 
tioned treated and now treats each of the following types of organi- 
zations as a single customer : 

1. An independent individual , partnership, or corporation that acts 
or which is authorized to act, whether it in fact does so or not, ad | 
the buying agent for a number of otherwise independent and ine 
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individual customers or for a number of such customers and one or 
more central organizations (hereinafter sometimes referred to as a 
“syndicate head”). 

2. A corporation all or substantially all of the issued and outstand- 
ing equity stock of which is owned by a number of otherwise inde- 
pendent and unrelated individual customers and which acts or which 
is customarily authorized to act, whether it in fact does so or not, as 
the buying agent of said customers (hereinafter sometimes referred 
to as a “syndicate head”). 

3. A cooperative corporation of which a number of otherwise inde- - 
pendent and unrelated individual customers are members, and which 
acts or which is customarily authorized to act, whether it in fact does 
so or not, as the buying agent of said customers (hereinafter some- 
times referred to as a “syndicate head”). 

4. A loosely knit association of otherwise independent and unrelated 
individual customers or of a number of such customers and one or 
more central organizations, which may or may not act, or which may 
or may not be authorized to act, as the buying agent of the members 
thereof (hereinafter sometimes referred to as a “syndicate head”). 

5. Divers other organizations constituted similarly to the organiza- 
tions set forth and described briefly in this paragraph 6. 

That the discounts hereinbefore mentioned are paid in the first 
instance in cash by Simmons to each of such syndicate heads, as 
hereinbefore defined, as qualify therefor by reason of member pur- 
chases, pursuant to oral understandings between Simmons and each 
of such syndicate heads to the effect that the aggregate purchases 
of the individual customers and central organizations, if any, con- 
stituting or allied with each such syndicate head shall be used in 
determining the rate and the amount of the discounts payable in 
the first instance to each such syndicate head. . 

That each such syndicate head receiving the discounts pays over, 
either directly or indirectly, the total discounts initially received 
by it, or substantially all thereof, to the individual customers and 
central organizations, if any, of which it is comprised or which are 
allied with it, said payment bearing the sale ratio to the total dis- 
counts received by the syndicate head as the total purchases of the 
individual customer or central organization receiving it bear to the 
total purchases of all the individual customers and central organiza- 
tions comprising or allied with said syndicate head. That the syndi- 
cate head is in every case the agent of the individual customers and 
central organizations, constituting or allied with it, for the purpose 
of receiving and passing on to such customers and organizations the 
discounts aforementioned. 
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That the quantities of merchandise purchased each year from 
Simmons by each of the individual customers or by each of the unit 
stores of the central organizations which receive the aforementioned 
discounts by reason of imenbasiinn in or affiliation with a syndicate 
head, are oftentimes no larger than, and oftentimes smaller than, 
the quantities of merchandise pimehaaeel during the same period by 
many individual customers who do not quality for and do not, in 
fact, receive said discounts, and the individual customers and the wie 
stores of the central organizations comprising or allied with the 
hereinmentioned syndicate heads are serviced in substantially the 
same manner by Simmons as are the individual customers who do not 
qualify for and do not in fact, receive said discount. That, in many 
instances, the individual customers who do not receive the ‘diseouia 
are 1n sere competition with one or more of the individual cus- 
tomers or one or more of the unit stores of one or more of the central 


organizations which are members of or allied with one or more - 


of the syndicate heads mentioned herein. 

That in granting, allowing and paying discounts, either directly 
or indirectly, to individual customers and to central organizations 
which are members of or affiliated with a syndicate head, Simmons 
has discriminated in price against nonmember or nonaffiliated indi- 
vidual customers who are in competition with one or more of the 
individual customers or one or more of the unit stores of one or 
more of the central organizations which are members of or allied 
with one or more of the syndicate heads mentioned herein. That in 
granting, allowing and paying a higher or greater discount, either 
directly or indirectly, to an individual customer or to a central 
organization which is a member of or affiliated with one syndicate 
head than to a competing individual customer or central organiza- 
tion which is a member of or affiliated with another syndicate head, 
Simmons has discriminated in price in favor of the former. 

That the adoption of the “Simmons Plan” has encouraged some 
of the otherwise independent and unrelated individual customers 
of Simmons and central organizations purchasing from Simmons to 
become affiliated with syndicate heads already in existence and has 
caused the creation by others of said customers and organizations 
of other buying syndicates and similar groups. Many competitors 
of Simmons have unsuccessfully sought to sell their former and other 
potential customers who have “gone syndicate.” The effect of the 
discriminatory treatment in favor of individual customers and central 
organizations which constitute or are allied with syndicate heads, 
as alleged in this paragraph 6, may be substantially to lessen com- 
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petition with and tend to create a monopoly in Simmons 1 in the line 
of commerce in which it is engaged. 

Par. 7. The Simmons Plan, either alone or in combination with the 
practice of Simmons, hereinbefore described, of treating central 
organizations and syndicate heads as one customer for the purpose of 
computing and paying the discounts under the Plan, has operated to 
produce, amongst others, the following results, which are typical of 
many of the situations created thereby: 

1. An individual customer purchasing over $50,000 worth of Sim- 
mons’ merchandise in a year and receiving a 3 percent discount 
thereon may be in competition in the same city with an individual 
customer purchasing less than $50,000 worth of merchandise in such 
year and receiving no discount, yet the average size of the purchases 
of and deliveries to the latter customer may be considerably larger 
than the average size of the purchases of and deliveries to the former 
customer. 

2. An individual customer purchasing $15,000 worth of Simmons’ 
merchandise in a year and receiving no discount thereon may be in 
competition in the same locality of the same city with a unit store 
(of a central organization) which purchases but $5,000 worth of mer- 
chandise in the same period and receives a discount of from 3 percent 
to 5 percent on its purchases because of the aggregate purchases of all 
the unit stores of the central organization. Yet, Simmons may and 
usually does make deliveries to the unit store in exactly the same way 
as it makes deliveries to the individual customer, the average size of 
the deliveries to the individual customer are oftentimes larger than 
the average size of the deliveries to the unit store, its salesmen may 
call upon the unit store as often as on the individual customer, and 
not infrequently its salesmen actually take orders from the unit store, 
and in such cases Simmons invoices, bills, extends credit to and collects 
from the unit store, all in the same manner as it handles the accounts 
of its individual customers. 

3. An individual customer purchasing $10,000 worth of Simmons’ 
merchandise in a year and receiving no discount thereon may be in 
competition in the sale locality of the same city with another indi- 
vidual customer which purchases but $1,000 worth of Simmons’ mer- 
chandise in such period, and receives a discount of from 3 percent to 
5 percent on its purchases because it is a member of or is allied with 
a syndicate head. Yet, the Simmons’ salesmen may and usually do 
eall upon the affiliated individual customer as often as upon the non- 
affiliated individual customer. The orders of the former are solicited 
and taken in the same manner as in the case of the latter. Simmons 
makes delivery to the one in exactly the same way as it makes delivery 
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to the other and the average size of the deliveries to the unaffiliated 
individual customer is oftentimes larger than the average size of the 
deliveries to the individual affiliated customer. Simmons invoices, 
bills, extends credit to and collects from the affiliated individual cus- 
tomer and the nonaffiliated individual customer in the same manner. 

4. An individual customer purchasing $10,000 worth of merchan- 
dise in a year and receiving a discount of 3 percent on its purchases 
because it is a member of or is allied with a syndicate head, the pur- 
chases of all of the members of which aggregate more than $50,000 
but less than $75,000, may be in competition in the same locality of 
the same city with another individual customer purchasing but 
$1,000 worth of Simmons’. merchandise in such period but re- 
ceiving a discount of 5 percent on its purchases because it is a 
member of or is allied with a syndicate head, the purchases of all 
the members of which aggregate more than $200,000. Yet, the sales- 
men of Simmons contact, solicit and take orders from, and Simmons ~ 
delivers its merchandise to, invoices, bills, extends credit to and col- 
lects from each of the individual customers mentioned herein in 
exactly the same manner. The only difference is that the average 
size of the deliveries to the individual customer purchasing $10,000 
worth of merchandise a year and getting the smaller discount is 
apt to be larger than the average size of the deliveries to the indi- 
vidual customer purchasing $1,000 worth of merchandise a year but 
receiving the larger discount. 

It is possible, under the operation of the Simmons Plan, for two 
individual customers of Simmons who are in competition with each 
other and who purchase exactly the same quantity of Simmons’ 
products of like grade and quality during any year to pay aggregate 
prices therefor varying almost as much as $2,500. The advantage to 
the customers of Simmons who purchase at the lower prices may 
be reflected not only in price cutting but also in an increase in service, 
sales effort, sales appeal and in other ways that injure or tend to 
lessen competition with them, all of which operate to the disadvan- 
tage of the customers against whom these discriminations are 
employed. 

Par. 8. The price differentials (described in pars. 4, 5, 6, and 7 
hereof) which have resulted from the Simmons Plan, described in 
paragraph 4 hereof, and the practical application thereof to central 
organization and syndicate heads, make other than due allowance 
for differences in the cost of manufacture, sale or delivery resulting 
from the differmg methods or quantities in which its products are 
sold or delivered by Simmons to the customers described, respec- 
tively, in said paragraphs. 
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Par. 9. That the rebates or discounts granted, allowed and paid 
by Simmons have been made from its published prices for its 
standardized products. The amount of the rebates or discounts paid 
by Simmons, during the year 1936, amounted to more than $500,000; 
to approximately $750,000 during the year 1937 and to over $485,000 
during the year 1988. 

Par. 10. The effect of such discriminations in price made by Sim- 
mons, as set forth in paragraphs 5 to 7, inclusive, hereof, may be 
substantially to lessen competition between Simmons and its afore- 
said competitors; between the retailer customers of Simmons in whose - 
favor such discriminations are made and Simmons’ other retailer 
customers; between the retailer customers of Simmons’ competitors 
who do not grant such customers the benefit of such discriminatory 
prices and the retailer customers who purchase of Simmons in favor 
of whom Simmons discriminate; tend to create a monopoly in Sim- 
mons in the aforesaid line of commerce; to injure, destroy or prevent 
competition with Simmons; to injure, destroy, or prevent competition 
with retailer customers of Simmons who receive the benefit of such 
discrimination. 

CONCLUSION 


The Commission concludes that respondent Simmons Co. has dis- 
criminated in price between different purchasers of its products of 
like grade and quality, as set forth in paragraphs 4 to 7, inclusive, 
hereof, and has been and is violating subsection (a) of section 2 of 
the Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
“mission upon the complaint of the Commission, and the answer of 
the respondent Simmons Co. (hereinafter referred to as “Simmons”) 
by which Simmons admits all the material allegations of fact set 
forth in said complaint and waives the taking of testimony and all 
other intervening procedure herein and further hearing as to said 
facts, and the Commission being of the opinion upon the facts so 
admitted that Simmons has violated and is violating the provisions 
of subsection (a) of section 2 of an act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes (the Clay- 
ton Act) as amended and having made its report stating its findings 
as to the facts. 

It is ordered, That Simmons, its officers, representatives, agents, 
and employees, in connection with the distribution and sale of its 
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products in commerce between the several States of the United States 
and in the District of Columbia, do forthwith cease and desist from: 

(a) Discriminating in price, directly or indirectly, between differ- 
ent retailer purchasers of its products of like grade and quality by 
granting, allowing, or paying the cumulative discounts of the Sim- 
mons Plan, as set forth in paragraph 4 of said findings as to the 
facts, heretofore granted, allowed and paid by Simmons. 

(b) Continuing to practice the discriminations in prices adjudged 
to be unlawful in the aforesaid findings and conclusions; and 

(c) Discriminating in price, directly or indirectly, by granting, 
allowing, or paying, directly or indirectly, to any of its customers, 
whether individual customers, central organizations or syndicate 
heads, as said customers are defined in the aforesaid findings, any 
cumulative or retroactive quantity discounts either under the afore- 
said Simmons Plan or any plan or method like or similar thereto 
making provision for the granting, allowing, or paying of cumulative | 
or retroactive quantity discounts. 

It is further ordered, That Simmons, within 60 days after the 
service upon it of this order, shall file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied and is complying with this order. 
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THE JOSEPH DIXON CRUCIBLE COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3643. Complaint, Nov. 1, 1938—Decision, Aug. 28, 1939 


Where some 13 corporations, which were and had been for some time past 


(a) 


engaged in manufacture and sale of wood-cased lead pencils, and made and. 
sold approximately 75 percent of such pencils produced in the United 
States, and were actively and substantially engaged in competition with 
one another in making and seeking to make sales of such pencils in com- 
merce among the several States and in the District of Columbia, except 
insofar as said competition had been hindered, lessened, restricted, or 
restrained and potential competition among them forestalled by under- 
standings and agreements among them and acts and things done in pur- 
suance thereto, as below set forth; acting directly through and by means 
of their association and its secretary, or among themselves— 

Entered into and carried out understandings and agreements with intent 
and effect of unlawfully restricting, restraining, suppressing, and eliminat- 
ing competition in sale of comparable wood-cased lead pencils in trade 
and commerce as aforesaid; and in pursuance of said agreements and 
understandings, and in furtherance thereof— 

1. Agreed to and did fix and maintain uniform prices, terms, and condi- 
tions for sale of said products. 

2. Agreed to and did change, simultaneously, prices at which they were 
to sell such products; 

3. Agreed to and did adopt, fix, and determine uniform schedules of 
quantity or annual cumulative discounts thereof ; 

4. Agreed to and did fix and determine prices of “blanks,” or wood- 
eased lead pencils upon which neither name nor any brand of manu- 
facturer appears; and 

5. Agreed to and did offer uniform bids on comparable wood-cased 
lead pencils to prospective purchasers thereof; and 


Where said various member corporations, acting through their said associa- 


(d) 


{c) 


tion and in a manner calculated to effect said agreements and under- 
standings to fix and maintain prices on such products as aforesaid, and 
with capacity and tendency to accomplish the same— 

Agreed to and did investigate and consult with each other with reference 
to standardization program having as its objective limitation of styles, 
grades, and qualities of wood-cased lead pencils made and offered by 
such members ; 

Agreed to and did report, through and by means of such association in 
the above manner and with the above capacity and tendency, monthly 
statistics of each member, showing new orders, production for shipment, 
unfilled orders, and inventory of finished stock, and caused said association 
to report to each member industry totals and each member’s own individual 
percentage thereof ; 
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(d) Agreed to and did classify, through said association, members thereof 
with respect to amount of business done by each member annually, in 
determining respective dues to be paid to association and representation 
to which each member would be entitled on said association’s com- 


mittees; and 
(e) Agreed to and did supervise, through said association and its said secre- 
tary, aforesaid activities of such various members, performed by means 


of and through said association : 

Held, That such acts and practices, as above set forth, were all to the 
prejudice of the public, and had dangerous tendency to and did actually 
hinder and prevent price competition, during period involved, between 
and among the members in the sale of comparable wood-cased lead pencils 
in commerce, and placed in the hands of such members, association and 
secretary power to control and enhance prices and unreasonably restrain 
commerce aforesaid, and constituted unfair methods of competition. 

Mr. Fletcher G. Cohn for the Commission. 

Mr. Harrison F. McConnell, of New York City, for respondents 
generally, of whom others were also represented as follows, to wit: 

Wall, Haight, Carey & Hartpence, of Jersey City, N. J., and U. 

Gilbert H. Montague, of New York City, for The Joseph Dixon 

Crucible Co. 

Edwards & Smith, of New York City, for The Eberhard Faber 

Pencil Co. 

Riegelman, Hess, Strasser & Hirsch, of New York City, for The 

American Lead Pencil Co. 

Guggenheimer & Untermyer, of New York City, for Eagle Pencil 

Co., Inc. 

Guggenheimer & Untermyer & Goodrich, of Washington, D. C., 
for Blaisdell Pencil Co., and 
Mr. Gilbert H. Montague, of New York City, for Richard Best 

Pencil Co., General Pencil Co., Hassenfeld Brothers, Inc., National 

Pencil Co., Reliance Pencil Co., Universal Pencil Co., Red Cedar 

Pencil Co., Wallace Pencil Co. and The Lead Pencil Association, 

Tne., and, along with Wall, Haight, Carey & Hartpence, of Jersey 

City, N. J., for The Joseph Dixon Crucible Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the corporations, 
associations, firms, and individuals hereinafter named, described, and 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating 1ts charges in that respect as follows: 
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ParacrapH 1. Respondent, Joseph Dixon Crucible Co., is a corpora- 
tion organized, existing, and doing business by virtue of the laws of 
the State of New York, with its principal office and place of business 
located in Jersey City, N. J. 

Respondent, The Eberhard Faber Pencil Co., is a corporation 
organized, existing, and doing business by virtue of the laws of the 
State of New York, with its principal office and place of business 
located in Brooklyn, N. Y. 

Respondent, The American Lead Pencil Co., is a corporation 
organized, existing, and doing business by virtue of the laws of the 
State of New York, with its principal office and place of business 
located in Hoboken, N. J. 

Respondent, Eagle Pencil Co., Inc., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Delaware, with its principal office and place of business located in 
New York, N. Y. 

Respondent, Richard Best Pencil Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
New York, with its principal office and place of business located in 
New York, N. Y. 

Respondent, Blaisdell Pencil Co., is a wholly owned subsidiary 
of respondent, Eagle Pencil Co., Inc., and has its principal office 
and place of business located in Philadelphia, Pa. 

Respondent, General Pencil Co., is a corporation, organized, exist- 
ing, and doing business by virtue of the laws of the State of New 
Jersey, with its principal office and place of business located in 
Jersey City, N. J. 

Respondent, Hassenfeld Brothers, Inc., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Rhode Island, with its principal office and place of business located 
in Providence, R. I. 

Respondent, National Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Ten- 
nessee, with its principal office and place of business located in 
Shelbyville, Tenn. 

Respondent, Reliance Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of New 
York, with its principal office and place of business located in Mount 
Vernon, N. Y. 

Respondent, Universal Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Cali- 
fornia, with its principal office and place of business located in 
San Leandro, Calif. 
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Respondent, Red Cedar Pencil Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Tennessee, with its principal office and place of business located in 
Lewisburg, Tenn. 

Respondent, Wallace Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Missouri, 
with its principal office and place of business located in St. Louis, Mo. 

Respondent, The Lead Pencil Association, Inc., is a corporation 
organized, existing, and doing business by virtue of the laws of the 
State of Delaware, with its principal office and place of business. 
located at 21 East Fortieth Street, New York City. 

Respondent, William A. McDermid, is the president and com- 
missioner of The Lead Pencil Association, Inc., and has his principal 
office and place of business at 21 East Fortieth Street, New York City. 

Par. 2. All of the respondents herein named, with the exception 
of the respondents, The Lead Pencil Association, Inc., and Wilham 
A. McDermid, are engaged in the manufacture and sale of wood- 
cased lead pencils, and have been engaged in such business for the 
past several years. 

In the course and conduct of their respective businesses, all of the 
respondents, with the two exceptions heretofore named, have made, 
and are making or causing to be made, numerous shipments of wood- 
cased lead pencils from the States in which their respective places of 
business are located to purchasers thereof located in-various other 
States of the United States and in the District of Columbia. Said 
respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said wood-encased lead pencils, sold and. 
distributed by them in commerce between and among the various. 
States of the United States and in the District of Columbia. 

Par. 3. Prior to 1926, there were in the wood-cased lead pencil 
industry, in addition to respondents, The Joseph Dixon Crucible Co... 
the Eberhard Faber Pencil Co., The American Lead Pencil Co., and. 
the Eagle Pencil Co., Inc., which four respondents are commonly 
called the “Big Four,” only two or three small independent concerns.. 
In 1926, because of the rapid exhaustion of satisfactory pencil wood. 
in the red cedar district around Shelbyville, Tenn., the aforemen- 
tioned four respondents established their own pencil wood mills: 
(slat factories) in California. The Tennessee cedar mills then went: 
into the business of manufacturing lead pencils, and there are now 
engaged in such business in the vicinity of Shelbyville, Tenn., the 
two respondents, The National Pencil Co. and Red Cedar Pencil Co.,. 
and another, the Empire Pencil Co. of Shelbyville, Tenn. 
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For many years, the respondents hereinbefore referred to as the 
“Big Four,” together with all other wood-cased lead pencil manu- 
facturers, became members of the Lead Pencil Institute, Inc. Dur- 
ing the year 1935, price war developed and lasted through 1936. 
‘Toward the end of 1936, the industry began seeking means whereby 
prices could be restored. Dissatisfaction occurred over the Lead 
Pencil Institute, Inc., and respondent, William A. McDermid, a so- 
¢called business specialist, was approached by a representative of 
respondent, The Eagle Pencil Co., with a view toward forming a 
new organization to be known as The Lead Pencil Association, Ine. 
On January 27, 1937, a meeting of the budget committee of the Lead 
Pencil Institute, Inc., was held, and it was voted to engage McDermid 
for the purpose of directing the selling policies of the industry. 
The constitution and bylaws of the Lead Pencil Institute, Inc., were 
changed by an amendment to the original charter, made effective on 
March 5, 1937, and on that date respondent, The Lead Pencil Asso- 
ciation, Inc., came into existence with respondent, William A. Mc- 
Dermid acting as its president and commissioner. 

Par. 4. Respondent, The Lead Pencil Association, Inc., herein- 
after referred to as the “Association,” is composed of respondents, 
The Joseph Dixon Crucible Co., The Eberhard Faber Pencil Co., 
The American Lead Pencil Co., Eagle Pencil Co., Inc., Richard Best 
Pencil Co., Blaisdell Pencil Co., General Pencil Co., Hassenfeld 
Brothers, Inc., National Pencil Co., Reliance Pencil Co., Universal 
Pencil Co., Red Cedar Pencil Co., and Wallace Pencil Co., herein- 
after referred to as respondent “members.” Said respondent mem- 
bers constitute all of the manufacturers of wood-cased lead pencils 
in the United States, except the Mohican Pencil Co. of Philadelphia, 
Pa., and the Empire Pencil Co. of Shelbyville, Tenn. ‘Together, said 
respondent members manufacture and sell in excess of 90 percent of 
all wood-cased lead pencils manufactured and sold in the United 
States. 

Par. 5. Before the adoption of the understandings, agreements, 
combinations, conspiracies, and practices hereinafter alleged, re- 
pondent members were in active and substantial competition with 
each other in the making, and seeking to make, sales of wood-cased 
lead pencils in commerce between and among the several States of 
the United States and’in the District of Columbia, and but for the 
facts hereinafter alleged, such active and substantial competition 
would have continued to the present time. 

Par. 6. Beginning with the formation of respondent association 
in January 1937, respondent members, all acting directly and through 
and by means of respondent association, and by other means and 
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methods, entered into, and thereafter carried out, understandings,. 
agreements, combinations, and conspiracies, for the purpose and 
with the effect of unlawfully restricting, restraining, monopolizing,. 
and suppressing, and eliminating competition in the sale of wood- 
cased lead pencils in trade and commerce between and among the 
several States of the United States and in the District of Columbia. 

Par. 7. Pursuant to said understandings, agreements, combinations, 
and conspiracies, and in furtherance thereof, said respondent mem- 
bers have done and performed, and still do and perform, among 
other acts and things, the following: 

1. Agreed to fix and maintain, and have fixed and maintained uni- 
form prices, terms, and conditions for the sale of wood-cased lead 
pencils in the United States. 

2. Agreed to maintain, and have maintained, identical price lists: 
on comparable pencils. 

3. Agreed to change, and have changed, simultaneously the prices ~ 
at which comparable pencils are to be sold in the United States. 

4, Agreed to establish, and have established, uniform agency con- 
tracts for local distributors whereby, when said distributors offer 
bids to public agencies, the distributor’s commission is limited to 
10 percent, and by which contracts respondent members are given 
the absolute right to fix the prices at which pencils are offered by 
the distributors. 

5. Agreed to adopt, fix and determine, and have adopted, fixed 
and determined, uniform schedules of discount to be allowed on 
quantity shipments, and on annual cumulative purchases. 

6. Agreed to fix and determine, and have fixed and determined, 
discounts and methods of sale for so-called “imprint” pencils (pencils 
upon which no name appears so that the purchasers thereof may 
imprint their own names thereon) for the purpose, and with the 
effect, of having uniform net prices at which said “imprint” pencils 
are sold by respondent members. 

7. In order to better effectuate the aforementioned agreements, re- 
spondent members have agreed to 

(a) Investigate and consult with each other, and they have inves- 
tigated and consulted, with respect to a standardization program 
having as its objective a limitation of the number, style, grade, and 
quality of wood-cased lead pencils manufactured and offered for 
sale. 

(b) Interchange through the Association, and they have so inter- 
changed, monthly statistics from members showing new orders, pro- 
vee for shipments, unfilled orders, and inventory of finished 
stock. 
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(c) Classify, and they have so classified, the members of the As- 
sociation into different classes according to the amount of business 
done by each member annually. 

(d) Supervise by means of respondent Association and respondent 
McDermid, and they have so supervised, the activities of respondent 
members, for the purpose and intent, and with the result, of securing 
adherence by respondent members to such agreed prices and terms 
and conditions of sale, and more particularly to prevent and prohibit 
the quotation of lower competitive prices by respondent members 
not comprising the “Big Four.” 

(e) Offer, and they have offered, uniform bids, either directly or 
through their distributor agents to prospective apes 

8. Used, and are now using, other unlawful means and methods 
in restricting, restraining, suppressing, preventing, and eliminating 
competition in the sale of wood-cased lead pencils in the United 
States. 

Par. 8. Each of said respondent members has acted and now acts 
in concert and in cooperation with one or more of the other respondent 
members, by means of and through respondent association, its officers, 
representatives, and agents, and by means of and through the 
respondent McDermid, and by and through other means and methods, 
in doing and performing the acts and practices hereinabove alleged 
in furtherance of said understandings, agreements, combination, and 
conspiracies. 

Par. 9. The acts and practices of the respondents herein alleged 
are all to the prejudice of the public; have a dangerous tendency to 
hinder and prevent, and have actually hindered and prevented price 
competition between and among respondent members in the sale of 
wood-cased lead pencils in commerce within the intent and meaning 
of the Federal Trade Commission Act; have placed in respondents 
the power to control and enhance prices; have unreasonably restrained 
such commerce in wood-cased lead pencils, and constitute unfair 
methods in competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 1st day of November 1938, 
issued and served its complaint in this proceeding upon respondents, 
The Joseph Dixon Crucible Co., The Eberhard Faber Pencil Co., 
The American Lead Pencil Co., Eagle Pencil Co., Inc., Richard Best 
Pencil Co., Blaisdell Pencil Co., General Pencil Co., Hassenfeld 


756 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 ENG? 


Brothers, Inc., National Pencil Co., Reliance Pencil Co., Universal 
Pencil Co., Red Cedar Pencil Co., Wallace Pencil Co., The Lead 
Pencil Association, Inc., and William A. McDermid, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. Subsequently all of the respond- 
ents filed their answers in this proceeding. Thereafter, stipulation 
was entered into whereby it was stipulated and agreed that a certain 
statement of facts, signed and executed by the respondents and W. T. 
Kelley, chief counsel for the Federal Trade Commission, subject. to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint and in opposition thereto, and that said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding. The filing of briefs 
was waived and oral argument before the Commission was not re- 
quested. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answers, and stip- 
ulation, and the Commission having duly considered the same and 
being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, The Joseph Dixon Crucible Co., is a 
corporation organized, existing, and doing business by virtue of 
the laws of the State of New Jersey, with its principal office and 
place of business located in Jersey City, N. J. 

Respondent, The Eberhard Faber Pencil Co., is a corporation or- 
ganized, existing, and doing business by virtue of the laws of the 
State of New York, with its principal office and place of business 
located in Brooklyn, N. Y. 

Respondent, The American Lead Pencil Co., is a corporation or- 
ganized, existing, and doing business by virtue of the laws of the 
State of New York, with its principal office and place of business 
located in Hoboken, N. J. 

Respondent, Eagle Pencil Co., Inc., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
~ Delaware, with its principal office and place of business located in 
New York, N. Y. 

Respondent, Richard Best Pencil Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
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New Jersey, with its principal office and place of business located in 
Irvington, N. J. 

Respondent, Blaisdell Pencil Co. (referred to in the complaint as 
Blaisdel), is a corporation organized, existing, and doing’ business 
by virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business located in Philadelphia, Pa. 

Respondent, General Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of New 
Jersey, with its principal office and place of business located in 
Jersey City, N. J. 

Respondent, Hassenfeld Brothers, Inc., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Rhode Island, with its principal office and place of business located 
in Providence, R. I. 

Respondent, National Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of 
Tennessee, with its principal office and place of business located in 
Shelbyville, Tenn. 

Respondent, Reliance Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of New 
York, with its principal office and place of business located in Mount 
Vernon, N. Y. 

Respondent, Universal Pencil Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
California, with its principal office and place of business located in 
Oakland, Calif. 

Respondent, Red Cedar Pencil Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Tennessee, with its principal office and place of business located in 
_ Lewisburg, Tenn. 

Respondent, Wallace Pencil Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Missouri, 
with its principal office and place of business located in St. Louis, Mo. 

Respondent, The Lead Pencil Association, Inc. (hereinafter re- 
ferred to as “Association”), is a corporation organized, existing, and 
doing business by virtue of the laws of the State of Delaware, with 
its principal office and place of business located at 21 East Fortieth 
Street, New York City. 

Respondent, William A. McDermid, is the president and commis- 
sioner of The Lead Pencil Association, Inc., and has his principal 
office and place of business at 21 East Fortieth Street, New York City. 

Par. 2. All of the respondents herein named, with the exception 
of the respondents The Lead Pencil Association, Inc., and William 
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A. McDermid, are engaged in the manufacture and sale of wood-cased 
lead pencils, and have been engaged in such business for the past 
several years. 

In the course and conduct of their respective businesses, all of the 
respondents, with the two exceptions heretofore named, have made, 
and are making or causing to be made, numerous shipments of wood- 
cased lead pencils from the States in which their respective places 
of business are located to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Said 
respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said wood-cased lead pencils, sold and 
distributed by them in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. The following companies or concerns that were founded on 
or about the dates hereinafter stated are now engaged in the wood- 
cased lead pencil industry in the United States and are the only con- 
cerns of any importance now so engaged that are known either to the 
Commission or to the respondents : 

1. Respondent, The Joseph Dixon Crucible Co., Jersey City, N. J., 
founded 1827. 

2. Respondent, The Eberhard Faber Pencil Co., Brooklyn, N. Y., 
founded 1849. 

3. Respondent, Eagle Pencil Co., Inc., New York City, founded 
1857. 

4. Respondent, The American Lead Pencil Co., founded 1864. 

5. Respondent, General Pencil Co., founded under the name of 
Pencil Exchange and incorporated 1890. 

6. Respondent, Blaisdell Pencil Co., of Philadelphia, Pa., founded 
1898. 

7. Respondent, Richard Best Pencil Co., Irvington, N. J., founded 
1891. 

8. Mohican Pencil Co. of Philadelphia, Pa., founded 1910, at the 
time known as the United States Pencil Co. 

9. Respondent, Wallace Pencil Co., of St. Louis, Mo., founded 
under the name of Standard Pencil Co., in 1915. 

10. J. R. Musgrave Pencil Co., fold about 1925 and previously 
in the Southern cedar slat Nee under the name of Bedford Cedar 
Co.; J. R. Musgrave Pencil Co. was the trade name for the business 
oahen and operated by Mr. James R. Musgrave who is now deceased ; 
on September 16, 1938, the county court of Bedford County, ‘Tonae 
appointed as airhinie eden: of his estate the Third National Bank 
of Nashville, Tenn., and the Peoples National Bank of Shelbyville, 
Tenn. 
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11. Empire Pencil Co., Shelbyville, Tenn., founded in New York 
in 1923. 

12. Respondent, National Pencil Co.. Shelbyville, Tenn., founded 
about 1933. 

18. Respondent, Red Cedar Pencil Co., Lewisburg, Tenn., founded 
about 1928, an outgrowth of Houston a Liggett, Inc., ahs were 
originally in the Southern cedar slat business. 

«rt Respondent, Universal Pencil Co., Oakland, Calif., organized in 

15. Respondent, Reliance Pencil Co., Mount Vernon, N. Y., founded - 
about 1935, an outgrowth of the Red ae Pencil Co. 

16. Reciondent Hassenfeld Brothers, Inc., Providence, R. I., began 
the manufacture of pencils, in addition to a paper box pusiieed |i in 
1934. 

17. Koh-I-Nor Pencil Co., owned by German interests, Bloomsburg, 
N. J., commenced operations about September 1938. 

18. Linton Pencil Co., Shelbyville, Tenn., outgrowth of National 

Pencil Co., founded 1939. 
All of the aforementioned concerns which are named as respondents 
in this cause are members of the respondent, The Lead Pencil Asso- 
ciation, Inc., except that the respondent, The American Lead Pencil 
Co., did in June 1938, resign from membership in respondent, The 
Lead Pencil Association, Inc. 

In addition to the foregoing concerns, there are four importing 
sales agencies for foreign manufacturers which sell and distribute in 
the United States wood-cased lead pencils manufactured outside of 
the United States. 

Par. 4. In May 1929, the Lead Pencil Institute was incorporated 
under the laws of the State of Delaware. Its members comprised 
practically all of the companies engaged in the wood-cased pencil 
industry at that time. During the year 1935 a price war developed 
which lasted during 1936. Toward the end of 1936 the industry began 
to seek means whereby such a price war could be eliminated. This 
resulted in the reorganization of the Lead Pencil Institute during 
the month of January 1937; the respondent, William A. McDermid 
was employed on February 15, 1937, and became the president and 
commissioner of said Lead Pencil Institute, and the corporate title 
of said Institute was changed to that of respondent, The Lead Pen- 
cil Association, Inc., shortly thereafter. 

Respondent Association is composed of respondents The Joseph 
Dixon Crucible Co.,'The Eberhard Faber Pencil Co., The American 
Lead Pencil Co. aanien withdrew from respondent Association in 
June 1938), Eagle Pencil Co., Inc., Richard Best Pencil Co., Blais- 
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dell Pencil Co., General Pencil Co., Hassenfeld Brothers, Inc., Na- 
tional Pencil Co., Reliance Pencil Co., Universal Pencil Co., Red 
Cedar Pencil Co., and Wallace Pencil Co., hereinafter referred to as 
respondent “ Members.” 

Respondent members manufacture and sell approximately 75 per- 
cent of the wood-cased lead pencils produced in the United States. 

Par. 5. Respondent members are actively and substantially engaged 
in competition with one another in making, and seeking to make, 
sales of wood-cased lead pencils in commerce between and among the 
several States of the United States and the District of Columbia, 
except insofar as said competition has been hindered, lessened, 
restricted, or restrained, and potential competition among them fore- 
stalled by the understandings and agreements among them and the 
acts and things done in pursuance thereto, as hereinafter set forth. 

Par. 6. The following are the shipments and sales of wood-cased 
lead pencils by domestic manufacturers for the periods shown, under 
the conditions specified in the notes thereunto appended : 


Shipments and sales of wood-cased lead pencils by domestic manufacturers 


Average Average 

Gross Total sales | price per Gross Total sales | price per 
gross gross 
5, 732, 734 |$14, 467, 053 $2. 52 3, 772, 829 | $7, 873, 569 $2. 09 
6, 100, 349 | 14, 457, 827 2. 37 3, 638, 190 8, 457, 204 2. 32 
5, 870, 856 | 13, 994, 468 2. 38 4, 042, 987-1. 9, 461, 696 1:78 
5, 596, 424 | 13, 816, 552 2.47 4, 336, 056 8, 172, 856 1. 88 

5, 386, 781 | 11, 763, 071 2.18 5, 496, 998 9, 708, 612 1. 764 


4, 650, 589 | 10, 068, 380 2.16 
3, 926, 937 | 7, 690, 988 1.96 


3,908, 188 | 7, 421, 618 1.90 


1 9 companies reporting. 
213 companies reporting for January to October, 12 for November and December. 
ce compauirs reporting January and February, 13 March to September, 11 October and November, 
ecember. 


Figures from 1926 to 1932 inclusive from page 7 of report No. 91, Tariff Commission (12 companies reporting). 
Figures from 1933 to 1937 inclusive from Lead Pencil Institute and Lead Pencil Association, Inc. 

Par. 7. During the period extending from on or about January 
1, 1937 to on or about November 1, 1937, hereinafter referred to as 
“said period,” respondent members did from time to time, acting 
directly through and by means of respondent Association, or among 
themselves, enter into and thereafter carry out, understandings and 
agreements for the purpose and with the effect of unlawfully restrict- 
ing, restraining, suppressing, and eliminating competition in the sale 
of comparable wood-cased lead pencils in trade and commerce between 
and among the several States of the United States and in the District 
of Columbia. 

Par. 8. Pursuant to said understanding and agreements and in 
furtherance thereof, said respondent members did, from time to time 
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during said period, agree to fix and maintain, and did fix and main- 
tain uniform prices, terms and conditions for the sale of certain 
comparable wood-cased lead pencils; did agree to change simul- 
taneously, and did change simultaneously, the prices at which they 
were to sell certain comparable wood-cased lead pencils; did agree to 
adopt, fix, and determine, and did adopt, fix and determine uniform 
schedules of quantity or annual cumulative discounts on said com- 
parable wood-cased lead pencils; did agree to fix and determine, and 
did fix and determine, the prices of wood-cased lead pencils known 
in the trade as “blanks,” which are pencils upon which neither the 
name nor any brand of the manufacturer appears (such “blanks” 
being what are referred to in the complaint as “imprints,” although 
“imprints” are pencils on which appears the brand of someone other 
than the manufacturer) ; did agree to offer, and did offer, uniform 
bids on certain comparable wood-cased lead pencils to prospective 
purchasers thereof. 

Par. 9. Respondent members did also, through and by means of 
respondent association, from time to time, during said period, in a 
manner calculated to effectuate the aforementioned agreements and 
understandings to fix and maintain prices on certain comparable 
wood-cased lead pencils, and having the capacity and tendency to 
accomplish same, agree to investigate and consult with each other, 
and did so investigate and consult, with reference to a standardiza- 
tion program having as its objective a limitation of the styles, grades, 
and qualities of wood-cased lead pencils manufactured and offered 
for sale by said members. (An investigation and consultation had 
been made in conjunction with the National Bureau of Standards, 
prior and during the period when the National Recovery Act was 
in operation, in an effort to have said Bureau promulgate Simplified 
Practice Recommendation for Wood-Cased Lead Pencils which 
recommendation would have been promulgated by the Bureau if the 
producers, distributors, and consumers representing that industry 
had formally expressed their acceptance of the proposed Simplified 
Practice Recommendation, but the industry not having reached any 
final binding conclusion as to the acceptability of the proposed Sim- 
plified Practice Recommendation, it was not promulgated by the 
National Bureau of Standards.) Respondent members also agreed, 
through and by means of respondent association, from time to time, 
during said period, in the aforementioned manner and with the afore- 
mentioned capacity and tendency, to report to the association, and did 
so report, monthly statistics of each respondent member showing 
new orders, production for shipment, unfilled orders, and inventory 
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of finished stock and did cause said Association to report to each 
member industry totals and its own individual percentage of such 
totals; further, respondent members, in the same manner and with 
the same capacity and tendency, did agree, through respondent asso- 
ciation, from time to time, during the aforementioned period, to 
classify, and did classify respondent members of respondent associa- 
tion into different classes according to the amount of business done 
by each respondent member annually in determining respective dues 
to be paid to the association and the representation to which each _ 
member would be entitled on association committees. Still further, 

respondent members, acting through and by means of respondent 

association and respondent William A. McDermid, during said period, 

from time to time, in the same manner and with the same capacity 

and tendency, did agree to supervise, and did supervise, all of- the — 
aforesaid activities of said respondent members, performed by means 

of, and through, said respondent association. 

Par. 10. Each of said respondent members acted in concert and 
in cooperation with other respondent members, from time to time 
during said period, either by means of and through respondent asso- 
ciation, its officers, representatives, and agents, or by means of, and 
through respondent McDermid, or among themselves, in doing and 
performing the acts and practices hereinabove found, in furtherance 
of said understandings and agreements. 


CONCLUSION 


The acts and practices of respondents, as hereinabove found, are 
all to the prejudice of the public, have a dangerous tendency to hinder 
and prevent, and have actually hindered and prevented, price com- 
petition from time to time during said period, between and among 
respondent members in the sale of comparable wood-cased lead pencils 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act; have placed in respondents the power to control 
and enhance prices; have unreasonably restrained such commerce in 
wood-cased lead pencils and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of 
respondents and a stipulation entered into by and between the 
respondents herein and W. T. Kelley, chief counsel for the Federal 
Trade Commission, whereby it was stipulated and agreed that a 
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statement of facts signed and executed by the respondents and W. T. 
Kelley, chief counsel for the Federal Trade Commission, might be 
taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint or in opposition 
thereto, which stipulation was approved by the Commission, and the 
Commission having made its findings as to the facts and its conclusion 
that the said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondents, The Joseph Dixon Crucible 
Co., The Eberhard Faber Pencil Co., The American Lead Pencil 
Co., Eagle Pencil Co., Inc., Richard Best Pencil Co., Blaisdell Pencil 
Co., General Pencil Co., Hassenfeld Brothers, Inc., National Pencil 
Co., Reliance Pencil Co., Universal Pencil Co., Red Cedar Pencil Co., 
- and Wallace Pencil Co., their representatives, successors, and assigns, 
officers, agents, and employees, directly or indirectly, or through or 
by means of respondent, The Lead Pencil Association, Inc., or any 
other association of lead pencil manufacturers, its officers, repre- 
sentatives and agents, or through or by means of respondent William 
A. McDermid, or any other party, or by any other means, that the 
respondents, The Lead Pencil Association, Inc., its successors or 
assigns, and William A. McDermid, shall all, in connection with the 
offering for sale, sale or distribution of wood-cased lead pencils in 
commerce between and among the various States of the United States 
and in the District of Columbia, forthwith cease and desist from 
doing, by agreement or combination, the following acts and things: 

1. Fixing or maintaining uniform prices, terms or conditions for 
the sale of comparable wood-cased lead pencils. 

2. Changing simultaneously the prices at which comparable wood- 
cased lead pencils are to be sold or are sold. 

3. Adopting, fixing or determining uniform schedules of quantity 
or annual cumulative discounts on comparable wood-cased lead pencils. 

4, Fixing or determining uniform prices of wood-cased lead 
pencils known in the trade as “blanks,” which are pencils upon which 
neither the name nor any brand of the manufacturer appears. 

5. Offering uniform bids on comparable wood-cased lead pencils 
to prospective purchasers thereof. 

6. (a) Investigating or consulting with each other with respect to 
a standardization program having as its objective the limitation of 
the styles, grades or qualities of wood-cased lead pencils manufac- 
tured and offered for sale by any of the respondents, (0) reporting 
to The Lead Pencil Association, Inc., its successors or assigns, or any 
other association of lead pencil manufacturers, monthly statistics by 
each member of such an association, showing new orders, production 
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for shipment, unfilled orders, and inventory of finished stock, and 
causing said association to report to each member thereof industry 
totals with the individual percentage of any number of such 
totals, (c) classifying the members of The Lead Pencil Association, 
Inc., its successors or assigns, or any other association of lead pencil 
manufacturers, into different classes according to the amount of busi- 
ness done by each respondent member thereof annually, (d) having 
The Lead Pencil Association, Inc., its successors or assigns, or any 
other association of lead pencil manufacturers, or William A. Mc- 
Dermid, or any other party or parties connected with The Lead Pen- 
cil Association, Inc., its successors or assigns, or any other associa- 
tion of lead pencil manufacturers, supervise the activities of the 
members of such an association where any or all of the said acts or 


practices hereinbefore set out in subparagraphs (a), (6), (¢), and. 


(d) hereof are done for the purpose of effectuating any agreement 
or combination to fix or maintain uniform prices in the United States 
for the sale of comparable wood-cased lead pencils. 

It is further ordered, That nothing herein shall be construed to pre- 
vent the respondents, or any of them, from investigating or consulting 
with one another, for the purpose of attempting to work out a simpli- 
fication program for the pencil industry, whether said investigation 
or consultation is done in conjunction with the National Bureau of 
Standards, in accordance with the procedure of said Bureau or 
amongst any or all of respondents: Provided, however, That such in- 
vestigation or consultation shall not be for the purpose of effectuat- 
ing any agreement or combination among any or all of said respond- 
ents to fix or maintain uniform prices on comparable wood-cased lead 
pencils or to commit any of the other acts or things from which they 
are ordered herein to cease and desist. 

It is still further ordered, That the respondents named in the above 
caption shall each within 60 days after service upon them of this 
order file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 
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EK. A. HOFFMAN CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3443. Complaint, May 24, 1938—Decision, Sept. 2, 1939 


Where a corporation engaged in manufacture of candy and in sale and distri- 
bution thereof to purchasers in various States— : 

Furnished to customers various devices and plans for selling its said merchan- 
dise which involved operation of games of chance, gift enterprises, or lot- 
teries for distribution of such merchandise to ultimate consumers wholly 
by lot or chance, and which included pusheards for use in sale and dis- 
tribution of said products, in accordance with (1) said card’s explanatory 
legend and plan, by which purchaser selecting by chance for 5 cents paid, 
feminine name from list of 30 corresponding with that concealed under 
card’s master seal, received package of candy retailing for $1.50 and other 
patrons received nothing, or (2) in accordance with other similar plans 
differing only in minor detail from that above described; and 

Placed thereby in the hands of others means of conducting games of chance 
or lotteries in the sale of its merchandise contrary to the established public 
policy of the United States Government and in violation of the criminal 
laws; 

With result that many persons were attracted by element of chance involved 
in its said sales plan or method of distribution of its merchandise, and 
were thereby induced to buy and sell same in preference to that offered by 
its competitors, many of whom do not use the same or similar method 
of distribution as contrary to public policy, and trade was thereby unfairly 
diverted to it from competitors aforesaid: 

Held, That such practices, under the circumstances set forth were, to the 
prejudice of the public and competitors, and constituted unfair methods 
of competition. 


Before Mr. Charles P. Vicina, trial examiner. 


Mr. D. C. Daniel and Mr. Reuben J. Martin for the Commission. 
Mr. Harry C. Bartosh, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. A. Hoffman 
Candy Co., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be 
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in the public interest, hereby issues its complaint, stating its charges 
in that respect as ila 

Paracrary 1. Respondent, E. A. Hoffman Candy Co., is a corpora- 
tion organized and doing business under the laws of the State of 
California, with its offices and principal place of business located 
at 6600 Avalon Boulevard, Los Angeles, Calif. Respondent is now, 
and for some time last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to dealers. Re- 
spondent causes, and has caused, its products, when sold to be trans- 
ported from its principal place of business in the city of Los Angeles, 
Calif., to purchasers thereof located in the State of California and 
in other States of the United States and in the District of Columbia, 
at their respective places of business. There is now and has been 
for some time last past a course of trade and commerce by said respond- 
ent in such candy between and among the various States of the 


United States and in the District of Columbia. In the course and ~ 


conduct of its business, respondent is in competition with other 
corporations and with madaduats and partnerships likewise engaged 
in the sale and distribution of candy in commerce between and among 
the various States of the United States, and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers 
thereof. One of said assortments consists of a package of candy 
and a device commonly called a pushcard. Said package of candy 
is displayed to the purchasing public and is awarded to a purchaser by 
means of said pushcard in the following manner: The pushcard con- 
tains a number of partially perforated discs, a printed feminine name 
adjacent to each disc, and a blank space opposite each feminine 
name for writing in the name of the customer. The pushcard has a 
master seal concealed within which is one of the feminine names 
appearing adjacent to the discs on said card. Sales are 5 cents each, 
and upon perforation of a dise and selection of one of the printed 
feminine names, the customer writes his name in the blank opposite 
such feminine name. When the last printed feminine name has been 
selected and the last disc perforated, the master seal is removed and 
the feminine name concealed thereunder is disclosed. The purchaser 
who selected the feminine name corresponding to the feminine name 
disclosed under the master seal is awarded the package of candy. 
The remaining purchasers receive nothing for their money. The 
name printed under the master seal is effectively concealed from 
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purchasers and prospective purchasers until all purchases have been 
made, all feminine names selected and the last disc separated from 
the card. The said package of candy is thus awarded to the pur- 
chaser of a push from said card wholly by lot or chance. 

Respondent furnishes or sells various pushcards and punchboards 
for use in the sale and distribution of its candy by means of a game 
of chance, gift enterprise, or lottery scheme. Said punchboards are 
similar, varying only in detail in that on a 400-hole punchboard, 
34 purchasers receive something for their money and the remaining 
366 purchasers receive nothing for their money. 

Par. 3. Retail dealers who purchase respondent’s candy directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lot- 
tery in the sale of its products in accordance with the sales plan 
hereinabove set forth. Said sales plan has a tendency and capacity 
to induce purchasers of candy to purchase respondent’s candy in 
preference to candy offered for sale and sold by its competitors. 

-Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a package of candy. The use by respondent of 
said method in the sale of candy and the sale of candy by and through 
the use thereof, and by. the aid of said method, is a practice of the 
sort which is contrary to an established policy of the government 
of the United States and in violation of the criminal laws. The use 
by respondent of said method has a tendency unduly to hinder com- 
petition or to create a monopoly in this, to wit: that the use thereof 
has a tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same method or equivalent 
or similar methods involving the same or equivalent elements of 
chance or lottery. Many persons, firms, and corporations who make 
and sell candy in competition with the respondent as above alleged 
are unwilling to offer for sale or to sell their products so packed and 
assembled as above alleged, or by any other method involving a 
game of chance or lottery and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent has a capacity and tendency, because of said game of 
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chance, to divert to respondent trade and custom from its competitors 
who do not use the same or equivalent methods, to exclude from the 
candy trade all competitors who are unwilling to and who do not 
use the same or equivalent methods because the same are against 
public policy and unlawful, to lessen competition in the candy trade, 
to create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or similar or equivalent 
methods, and to deprive the purchasing public of the benefit of free 
competition. The use of said method by respondent has the capacity 
and tendency to eliminate from said candy trade all actual compet- 
itors and to exclude therefrom all potential competitors who do not 
adopt and use the same method or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 24th day of May, A. D. 1988, 
issued, and thereafter served, its complaint in this proceeding upon 
the respondent, E. A. Hoffman Candy Co., a corporation, charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuing of said com- 
plaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of the complaint were 
introduced by Reuben J. Martin, attorney for the Commission, before 
Charles P. Vicini, an examiner of the Commission theretofore duly 
appointed by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. No evidence was 
introduced by respondent. Thereafter the proceedings regularly 
came on for final hearing before the Commission on the complaint of 
the Commission, the answer thereto, the testimony and other evidence, 
and brief in support of the complaint; and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, E. A. Hoffman Candy Co., is a corpora- 
tion, having been incorporated under the laws of the State of Cali- 


E. A. HOFFMAN CANDY CO. 769 
765 Findings 


fornia in the year of 1923. Its principal office and place of business 
is located at 6600 Avalon Boulevard, Los Angeles, Calif. 

Par. 2. Respondent is now, and since the date of its incorporation 
has been, engaged in the manufacture of candy and in the sale and 
distribution thereof to dealers. Respondent causes, and at all times 
mentioned herein has caused, its products when sold to be transported 
from its aforesaid principal place of business to purchasers of said 
candy located in 12 of the Western States of the United States at 
their respective places of business. There is now, and at all times 
mentioned herein has been, a course of trade by said respondent in 
such candy in commerce between and among various States of the 
United States. 

Par. 3. In the course and conduct of its business respondent is, 
and has been, in competition with other corporations and with indi- 
viduals and partnerships engaged in the sale and distribution of 
candy in commerce between and among various States of the United 
States. 

Par. 4. Respondent, in the course and conduct of its said busi- 
ness, furnishes to its customers various devices and plans for selling 
its merchandise which involve the operation of games of chance, 
gift enterprises, or lotteries, by the use of which, said merchandise 
is distributed to the ultimate consumers wholly by lot or chance. 
One of the methods, or sales plans, adopted and used by respondent 
is as follows: Respondent furnishes its customers with push cards, 
having 30 disks marked “Push,” above each of which is printed a 
feminine name; there is also a master seal covering one of the said 
feminine names which is not disclosed until the seal is removed. The 
consumer customer, upon payment of 5 cents, punches one of the 
said disks and signs his name above this disk. After all the disks 
have been punched, the master seal is removed and the patron who 
has punched the disk bearing the same feminine name as that which 
was covered by the master seal receives a package of candy which 
retails for $1.50. The patrons who pushed the other disks receive 
nothing. Respondent distributes to its customers several other types 
of push cards, differing only in minor detail from that hereinabove 
described. 

Par. 5. Respondent, by the sales method hereinbefore described, 
places in the hands of others the means of conducting games of 
chance or lotteries in the sale of its merchandise, and said method 
of sale and distribution of its merchandise is contrary to the estab- 
lished public policy of the Government of the United States and is 
in violation of the-criminal law. 
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Par. 6. Many persons are attracted by the element of chance in- 
volved in respondent’s sales plan or method of distribution of its 
merchandise and are thereby induced to buy and sell respondent’s 
merchandise in preference to that offered for sale by its competitors, 
many of whom do not use the same or similar method of distribution 
because such method is contrary to public policy, and, as a result, 
trade has been unfairly diverted from such competitors to the 


respondent. 
CONCLUSION 


The practices of the respondent, as set forth in the foregoing find- 
ings as to the facts, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competi- 
tion in commerce in violation of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles P. Vicini, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint (respondent having 
offered no testimony or other evidence in opposition to the allegations 
of the said complaint), brief of counsel for the Commission filed 
herein (respondent having filed no brief and oral argument not hav- 
ing been requested), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It zs ordered, That the respondent, E. A. Hoffman Candy Co., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of candy or any other merchandise in commerce 
as commerce is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of said candy or other merchandise to the 
general public are to be made or may be made by means of a lottery, 
gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy together with push or pull cards, punchboards, or other lottery 
devices which said push or pull cards, punchboards or other lottery 
devices are to be used or may be used in selling or distributing said 
candy or other merchandise to the general public. 
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3. Supplying to or placing in the hands of dealers push or pull 
cards, punchboards or other lottery devices either with assortments 
of candy or other merchandise or separately which said push or pull 
cards, punchboards or other lottery devices are to be used or may be 
used in selling or distributing said candy or other merchandise to 
the general public. 

_. 4. Selling or otherwise disposing of said candy or any other mer- 
chandise by use of push or pull cards or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report © 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHe MATrer oF 


WILLIAM P. BENNETT AND CHARLES C. BENNETT, CO- 
PARTNERS, DOING BUSINESS UNDER THE TRADE 
NAME OF PEANUT NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2961. Oomplaint, Aug. 4, 1937*—Decision, Sept. 7, 1939 


Where two partners engaged in manufacturing or processing, roasting, and 
packaging peanuts, and in selling and distributing same to wholesalers, job- 
bers, wagon peddlers, and retailers in accordance with a plan which in- 
cluded (1) packing of the individual 5-cent containers in 30 container 
cartons, included with each of which cartons were not less than 2 or 
more than 7 nickels placed in certain unidentifiable containers therein 
enclosed, and included with which cartons there were also enclosed in 
every sixth carton either quarter and 2 nickels in certain units or 7 nickels, 
or 2 nickels and one 50-cent piece with every twelfth carton, or 2 nickels 
and dollar bill with every twenty-fourth, so that there was included with 
every 24 cartons, as identified on the outside thereof by letters for dealer, 
definite sum of money amounting to $3.40 and in prizes ranging from a 
nickel to a dollar in individual cartons and so concealed therein that cus- 
tomer had no knowledge prior to opening 5-cent package selected as to 
whether or not it would contain peanuts only or peanuts and prize, and 
(2) the furnishing of display card for retailer’s use, explanatory or 
suggestive of such plan and offer of said “Believe It or Not Lucky Peanuts,” 
and (3) the marking of each carton with similar explanatory matter— 

Sold and distributed its said “Believe It or Not” peanuts, together with afore- 
said explanatory display card for retailer’s use, to wholesalers and jobbers 
for display and resale of said assortments by retail dealer purchasers 
thereof to purchasing public, in accordance with aforesaid plan in- 
volving lottery scheme, game of chance or gambling method; and 

Supplied thereby to and placed in the hands of others means of conducting 
lotteries in the sale of their said “Believe It or Not” peanuts in accordance 
with said plan contrary to the established public policy of the United 
States Government, and in violation of the criminal laws, and in competi- 
tion with those who are unwilling to adopt and use such lottery scheme, 
game of chance or gambling method, or any method involving game of 
chance or sale of a chance to win something by chance, or any other 
method contrary to public policy ; 

With result that gambling was encouraged among those who were enticed by 
element of chance to purchase such packaged peanuts in preference to 
purchasing packaged peanuts which do not contain prizes, and many dealers 
in, and ultimate purchasers of, packaged peanuts were attracted by their 
said method or manner of packing said product, and by element of chance 
involved in sale thereof as above set forth, and were thereby induced to 
purchase said peanuts, thus packed and sold by them, and with tendency 


1 Amended and supplemental. 
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and capacity, by reason of such method, to eliminate from trade in question 
all actual, and exclude therefrom all potential, competitors who do not 
adopt and use such or equivalent method, and with effect of unfairly divert- 
ing trade and custom to them from their competitors who are unwilling to, 
and do not, use such or equivalent method in sale and distribution of their 
peanuts, and of depriving purchasing public of benefit of free competition 
in trade aforesaid: 


Held, That such acts and practices were all to the injury and prejudice of public 
and competitors, and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, Mr. W. W. Sheppard, and Mr. Arthur 
F.. Thomas, trial examiners. 

Mr. Henry C. Lank, Mr. P. C. Kolinski, Mr. D. C. Daniel, Mr. J. J. 
Smith, Jr., and Mr. Edw. W. Thomerson for the Commission. 

Mr. Walter L. Barlow, Mr. LaVergne Guinn, Mr. Harry I. Freed- 
man, Mr. Franklin E. Spafford, Mr. Frank Holaday, and McCombs 
& Andress, of Dallas, Tex., for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on October 30, 1936, issue its complaint herein charging that respond- 
ents herein were and had been using unfair methods of competition 
in interstate commerce within the intent and meaning of section 5 
of an act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes”; and 

Whereas, This Commission having reason to believe that the 
respondents herein are engaged in business other than as described 
in said complaint and have been and are using unfair methods of 
competition in commerce, as “commerce” is defined in said act, other 
than and in addition to those in relation to which the Commission 
issued its said complaint, and it appearing to said Commission that 
a further proceeding by it in respect thereof would be in the public 
interest ; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that William P. Bennett and Charles C. Ben- 
nett, copartners, doing business under the trade name of Peanut 
Novelty Co., have been and now are using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and states its 
charges in that respect as follows: 

Paracrary 1. Respondents, William P. Bennett and Charles C. 
Bennett, are individuals doing business as a copartnership under the 
trade name of Peanut Novelty Co., with their principal office and 
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place of business located at 1615 North Prairie Avenue, Dallas, Tex. 
Respondents are now, and for more than 1 year last past have been, 
engaged in the manufacture and processing of salted nuts, salted 
peanuts, and peanut confections, and in the sale and distribution 
thereof to wholesale dealers, jobbers, and retail dealers located at 
points in the various States of the United States. Said respondents 
cause and have caused their said products when sold to be transported 
from their principal place of business in the city of Dallas, Tex., to 
purchasers thereof in the State of Texas and in the other States of 
the United States at their respective places of business. ‘There is 
now, and has been for more than 1 year last past, a course of trade 
and commerce by said respondents in such salted nuts, salted peanuts, 
and peanut confections between and among the States of the United 
States. In the course and conduct of said business, respondents are 
in competition with other partnerships and with corporations and 


individuals engaged in the manufacture of salted nuts, salted peanuts, — 


peanut confections and candy, and in the sale and, distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents. sell and have sold to wholesale 
and retail dealers certain assortments of salted peanuts so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Said assortments of salted 
peanuts are composed of a number of small sealed cartons of salted 
peanuts which retail to the ultimate consumer at 5 cents per car- 
ton. These assortments are designated by respondents as “Believe- 
It-Or-Not.” Sealed within a small number of the individual car- 
tons are 5 cents, 25 cents, 50 cents, or $1, but the ultimate purchasers 
cannot ascertain which cartons contain one of the above named 
sums until a selection has been made and the individual carton broken 
open. The aforesaid purchasers of said individual cartons of salted 
peanuts who procure one of the said sums of money thus procure 
the same wholly by lot or chance. The individual cartons in some 
of said assortments have lithographed or printed thereon the fol- 
lowing language: “You may find 5¢, 25¢, 50¢, or $1.” With such 
assortments respondents furnish a display card for use by the retail 
dealers in offering such assortments to the public, which display 
card bears legends or statements informing the purchasing public 
that such assortments are being distributed in accordance with the 
above described sales plan. 
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Par. 3. The wholesale dealers and jobbers to whom respondents 
sell their said assortments resell the same to retail dealers, and said 
retail dealers and the retail dealers to whom respondents sell di- 
rect expose said assortments for sale and sell said salted nuts, salted 
peanuts, or peanut confections to the purchasing public in accord- 
ance with the aforesaid sales plan. Respondents thus supply to 
and place in the hands of others the means of conducting lotteries 
in the sale of their products in accordance with the sales plan here- 
inabove set forth. Said sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondents’ said prod- 
ucts in preference to salted nuts, salted peanuts, peanut confections, 
or candy offered for sale and sold by their competitors. 

Par. 4. The sale of said salted peanuts to the purchasing public 
in the manner above alleged involves a game of chance or the sale 
of a chance to procure a sum of money. The use by respondents of 
said method in the sale of salted peanuts, and the sale of salted 
peanuts by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is con- 
trary to an established public policy of the Government of the 
United States. The use by respondents of said method has a tend- 
ency unduly to hinder competition, ,or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the salted nut and peanut confection or candy trade competitors 
who do not adopt and use the same method or an equivalent or 
similar method involving the same or an equivalent or similar ele- 
ment of chance or lottery scheme. Many persons, firms, and cor- 
porations who make and sell salted nuts, salted peanuts, and peanut 
confections or candy in competition with the respondents, as above 
alleged, are unwilling to offer for sale or sell their said products so 
packed and assembled as above alleged, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game 
of chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of salted nuts, 
salted peanuts, and peanut confections and candy are attracted by 
_ respondents’ said method and manner of packing said salted peanuts, 
and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
salted peanuts so packed and sold by respondents in preference to 
salted peanuts or candy offered for sale and sold by said competitors 
of respondents who do not use the same or an equivalent method. 
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The use of said method by respondents has the tendency and capacity 
because of said game of chance, to divert to respondents trade and 
custom from their competitors who do not use the same or an equiva- 
lent method; to exclude from said trade all competitors who are 
unwilling to and who do not use the same or an equivalent method 
because the same is unlawful; to lessen competition in said trade, and 
to tend to create a Peano of said trade in respondents ei in 
such other distributors as use the same or an equivalent method; 
and to deprive the purchasing public of the benefit of free competi- 
tion in said trade. The use of said method by respondents has the 
tendency and capacity to eliminate from said trade all actual com- 
petitors, and to exclude therefrom all potential competitors who do 
not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of respond- 
ents are all to the prejudice of the public and respondents’ competi- 
tors as hereinabove alleged. Said method, acts, and practices con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of an act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


Report, FINpiInGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 30, 1936, issued and served 
its complaint in this proceeding upon the respondents, William P. 
Bennett and Charles C, Bennett, and on August 4, 1937, issued and 
served its amended and supplemental complaint upon the respond- 
ents, William P. Bennett and Charles C. Bennett, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
no answer having been filed by the respondents, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by P. C. Kolinski, attorney for the Commission, and in oppo- 
sition to the allegations of the complaint by Walter L. Barlow and 
LaVergne Guinn, attorneys for the respondents, before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it; eee the issuance of the amended and supplemental complaint, 
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and the filing of respondents’ answer thereto, testimony and other 
evidence in support of the allegations of said amended and supple- 
mental complaint were introduced by J. J. Smith and Edward W. 
Thomerson, attorneys for the Commission, and in opposition to the 
allegations of the amended and supplemental complaint by Harry 
I. Freedman and Franklin E. Spafford, attorneys for the respond- 
ents, and by Charles C. Bennett, pro se, before W. W. Sheppard 
and Arthur F. Thomas, trial examiners of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint, the amended and supplemental com- 
plaint, answer to the amended and supplemental complaint, testi- 
mony and other evidence, brief in support of the complaint and 
said amended and supplemental complaint, respondents not having 
filed brief and oral argument not having been requested and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1, Respondents, William P. Bennett and Charles C. Ben- 
nett, are copartners, doing business under the trade name Peanut 
Novelty Co., with office and principal place of business located at 
1615 North Prairie Avenue, Dallas, Tex. Since 1930, they have been 
engaged in the business of manufacturing or processing, roasting, and 
packaging peanuts, and in the sale and distribution thereof to whole- 
salers, jobbers, wagon peddlers, and retail dealers. 

Par. 2. Respondents cause, and have caused, their products, when 
sold, to be transported from their principal place of business in the 
city of Dallas, Tex., to the purchasers thereof in the State of Texas 
and in Arkansas and other States of the United States at their 
respective places of business. 

Par. 3. In the course and conduct of their business, respondents 
are, and for more than 2 years last past have been, in substantial 
competition with other partnerships, and with corporations and indi- 
viduals engaged in the manufacture or processing, roasting, and pack- 
aging of peanuts and in the sale and distribution thereof in commerce 
between and among the various States of the United States. 

Par. 4. Respondents advertise their products through a display 
card furnished to the retail dealer for his use and by statements 


778 FEDERAL TRADE COMMISSION DECISIONS 


Findings 29 BF. T. C. 


printed on the container of the individual unit for sale to the ultimate 
consumer. Among the representations so made, are the following: 


BELIEVE IT OR NOT! 


5¢ Lucky 5¢ 
Peanuts 


Toasted and salted, Crisp and Delicious 
Try Your Luck 
You May Find 


5¢, 25¢, 50¢ or $1.00 


As Advertisement OF 


Peanut Novelty Co., 1615 Prairie Avenue, Dallas, Texas. 


“Believe it or not” You may find— 
Peanuts 5¢, 20¢, 50¢ 

Toasted and salted or 

Crisp and Delicious $1.00 


Peanut Novelty Co., 
1615 North Prairie, 


Dallas. Net wt., 1 0z., or over. 
* * * * * * * 
Believe it or not (2) SEZ G2) 
Peanuts Toasted and salted 
Peanut Novelty Co. Crisp and Delicious 
1615 N. Prairie, Dallas. Net wt. 1 oz. or over. 


Par. 5. In the course and conduct of their business, respondents 
sell, and have sold, to wholesale and retail dealers salted peanuts 
packaged and assembled as follows: Peanuts for sale to the ultimate 
consumer at 5 cents per unit are packaged 1 ounce or over in an in- 
dividual container and these containers are packaged for sale and 
distribution to the wholesaler 80 to the carton. Each carton of 30 
containers has a minimum of 2 nickels or a maximum of 7 nickels 
placed in certain unidentifiable containers, in addition to the pea- 
nuts therein, for resale to the ultimate consumer. Then every sixth 
carton that goes out of the factory has a quarter and 2 nickels in 
certain units. If the quarter is not put in the sixth carton, then 
seven nickels will be run in that carton; or every twelfth carton 
will contain 2 nickels and one 50-cent piece; or every twenty-fourth 
carton contains 2 nickels and a dollar bill. In other words, there 
is a definite amount of money included in every 24 cartons. The 
prizes run from a nickel to a dollar, every 24 cartons containing 
$3.40 in money, distributed in certain 5-cent packages, and the re- 
-mainder of the individual 5-cent packages in the carton contain 
nothing except peanuts. 

Par. 6. The customer who purchases a 5-cent package of respond- 
ents’ “Believe It Or Not” peanuts has no knowledge prior to open- 
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ing the package whether the package will contain peanuts only or 
peanuts and the prize money. 

_ Par. 7. The question mark and the three blue figures on the dis- 
play card and on the peanut containers refer to only one thing—the 
prize money actually placed in the containers. It was respondents’ 
goal to so pack the money in the container that the customer could 
not determine which package contained the prize money and the 
system of packing had been so well worked out that the ultimate 
consumer keeps playing with them to get the money prize. It 
would have a detrimental effect on these sales if the money could — 
not be distributed in the packages and customers and prospective 
customers were informed that various packages of said peanuts 
contained money. 

Par. 8. Respondents’ sale and distribution of peanuts, as set forth 
in these findings, constitutes a lottery scheme, game of chance, or 
gambling method, and encourages gambling among those who are 
enticed by the element of chance to purchase such packaged pea- 
nuts in preference to purchasing packaged peanuts which do not 
contain prizes. This method of sale of “Believe It Or Not” peanuts 
is a practice of the sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 9. The wholesale dealers and jobbers to whom respondents 
sell their “Believe it or Not” peanuts resell the same to retail dealers, 
and said retail dealers, and the retail dealers to whom respondents 
sell direct, expose said assortments for sale, and sell said “Believe 
It or Not” peanuts to the purchasing public in accordance with the 
aforesaid sales plan. The jobber, wholesaler, and retail dealer know 
which particular cartons of peanuts contain the quarters, 50-cent 
pieces, or dollars, the quarters being indicated by a “Q” on the out- 
side of the yellow carton or lid in pencil, “H” for half-dollars, and 
“D” to indicate which ones contain the dollar. Respondents thus 
supply to, and place in the hands of, others the means of conducting 
lotteries in the sale of their product “Believe it or Not” peanuts in 
accordance with the sales plan hereinabove set forth. 

- Par. 10. Certain of said competitors of respondents are unwilling 
to adopt and use said method described above or any method involv- 
ing a game of chance or the sale of a chance to win something by 
chance, or any other method that is contrary to public policy. 

Par. 11. Many dealers in, and ultimate purchasers of, packaged 
peanuts are attracted by respondents’ said method and manner of 
packing said peanuts, and by the element of chance involved in the 
sale thereof in the manner above described, and are, thereby, induced 
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to purchase said peanuts so packed and sold by respondents, such 
method having the tendency and capacity to eliminate from said 
trade all actual competitors, and exclude therefrom all potential 
competitors who do not adopt and use said method or an equivalent 
method. The use of said method by respondents as aforesaid has 
had, and now has, the tendency and capacity to, and did, and does, 
unfairly divert trade and custom to themselves from their competi- 
tors who are unwilling to, and do not, use the same or an equivalent 
method in the sale and distribution of their peanuts, and deprives the 
purchasing public of the benefit of free competition in said trade. 


CONCLUSION 


The aforesaid acts and practices of the respondents William P. 
Bennett and Charles C. Bennett, copartners, doing business under 
the trade name of Peanut Novelty Co., are all to the injury and 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Commission upon the 
complaint and the amended and supplemental complaint of the Com- 
mission, the answer of respondents to the amended and supplemental 
complaint, testimony and other evidence taken before Miles J. Furnas, 
W. W. Sheppard, and Arthur F. Thomas, examiners of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of the complaint and the said amended and supplemental 
complaint and in opposition thereto, brief of counsel for the Com- 
mission (counsel for respondents having filed no brief and oral 
argument not having been requested) and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of the Federal Trade Commission 
Act. 

[tis ordered, That the respondents, William P. Bennett and Charles 
C. Bennett, copartners, doing business under the trade name of 
Peanut Novelty Co., or under any other trade name, their representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion of peanuts or any other merchandise in commerce, as commerce 


is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 


PEANUT NOVELTY CO. 781 
yare) Order 


1. Selling or distributing peanuts or any other merchandise so 
packed and assembled that sales of said peanuts or other merchandise 
to the general public are to be made, or may be made, by means of 
a game of chance, gift enterprise, or lottery. 

2. Supplying to, or placing in the hands of others, assortments of 
peanuts or any other merchandise which said assortments are to be 
used, or may be used, without alteration or rearrangement of the 
contents thereof to conduct a game of chance, gift enterprise, or 
lottery in the sale or distribution of said peanuts or other merchan- 
dise contained in said assortments to the general public. 

3. Selling or distributing individual packages of peanuts or any 
other merchandise containing coins or other United States money 
which said individual packages of said peanuts or other merchandise 
are packed and assembled in assortments with other individual pack- 
ages of said peanuts or other merchandise of similar size, shape and 
appearance not containing coins or other United States money, for 
resale to the general public by means of a sales plan which constitutes 
a game of chance, gift enterprise, or lottery. 

4. Furnishing to dealers a display card or other printed matter 
either with packages or assortments of peanuts or any other merchan- 
_dise, or separately, which said display card or other printed matter 
bears a legend or legends or statements informing the purchasers of 
said peanuts or other merchandise that the same is being sold to the 
general public by lot or chance or in accordance with a sales plan 
which constitutes a lottery, gaming device, or gift enterprise. 

5. Selling or otherwise disposing of any merchandise by means of a 
lottery, gaming device, or gift enterprise. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


GREAT BRITAIN SPIRITUALIST CHURCH, AND MRS. 
CHARLES P. COLBERT, VIRGIL L. ECKRIDGE, MARY 


HOPKINS, DELMAR WILLIAM WHITE, AND FANNIE H. 
ECKRIDGE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3474. Complaint, July 8, 1938—Decision, Sept. 7, 1939 


Where a corporation and four individuals, officers, and members thereof and 
in charge of its affairs, and, acting in cooperation with one another, engaged 
in sale and distribution of so-called holy oils, books, tracts, talismans, 
charms, soap, perfumes, and other similar products, to purchasers in various 
other States and in the District of Columbia, in competition with others 
engaged in sale and distribution of soaps, oils, perfumes, tracts, guides 
and similar products in commerce as aforesaid ; 

In advertising their said products in newspapers published in many cities, in 
which reader was informed that advertiser had “good news” for him which 
would “solve all problems,” and in letters and pamphlets descriptive of the 
nature of their work, items and prices sent to those replying, and through 


catalogs dealing with particular items offered, and purporting to deal, | 


among other things, with “Rare Oils, Incense and Perfume from India and 
Africa’”— 

(a) Represented, directly and through inference, that the products described 
and offered were made from substances imported from Africa and India, 
and that said products were possible because of revelations made manifest 
to them by some mystic power which had revealed the secrets of nature; 
and 

(bd) Represented that there was being conveyed to the purchaser the power to 
cure sickness or induce health, wealth, happiness, and love, and that the 
articles themselves possessed magical influences and power due to asserted 
origin of ingredients thereof in jungles of Africa and India; 

Facts being they did not operate a factory or laboratory in which any of their 
said products were made or produced, all of said products were purchased in 
the American city in which was located their principal office and place 
of business, and said various products, as above set forth, did not find their 
source or origin in India or in tribes of India, or with African tribes or in 
said countries, or have any such qualities as attributed thereto, and were 
not made by secret process or with mystic power to ward off evil spirits, 
have lucky effect on dice, ete. 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that all said representations were true, 
and with result, as consequence of such erroneous belief, that number of 
consuming public purchased substantial volume of their said products and 
trade was diverted unfairly to them from competitors engaged in sale and 
distribution of soaps, perfumes, oils and similar products as aforesaid: 
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Held, That such acts and practices, under-the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition. 


Before Mr. Arthur F.. Thomas, trial examiner. | 
Mr. Carrel F. Rhodes and Mr. R. A. McOuat for the Commission. 
Cobb, Howard & Hayes, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Great Britain Spir- 
itualist Church, a corporation, and Mrs. Charles P. Colbert, Virgil 
L. Eckridge, Mary Hopkins, Delmar William White, individually 
and as officers, directors, and agents of said corporation, and Fannie 
H. Eckridge, an individual, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, Great Britain Spiritualist Church, is 
a corporation for profit organized, existing, and doing business under 
and by virtue of the laws of the State of Michigan, with its offices 
and principal place of business located at 545 Owen Avenue, Detroit, 
Mich. Respondents, Mrs. Charles P. Colbert, Virgil L. Eckridge, 
Mary Hopkins, and Delmar William White are officers, directors, 
and agents of said corporation. Respondent, Fannie H. Eckridge, 
is an individual closely associated and connected with said respond- 
ent corporation and said respondent individuals. 

Said respondents act and have acted together, and in cooperation 
with each other in carrying out the acts, practices, and methods here- 
inafter alleged. 

Par. 2. Respondent corporation, Great Britain Spiritualist Church, 
and respondent individuals Mrs. Charles P. Colbert, Virgil L. Eck- 
ridge, Mary Hopkins, Delmar William White, and Fannie H. Eck- 
ridge have been for more than 1 year last past and are now engaged in 
the business of selling and distributing books, pamphlets, tracts, 
guides, courses of instruction, astrological forecasts, talismans, 
charms, soap, perfumes, oils, and similar products. Said respond- 
ents cause and have caused their said products when sold, to be 
transported from their principal place of business in Detroit, Mich., 
to purchasers thereof located at points in the various States of the 
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United States other than the aforesaid State of Michigan and in 
the District. of Columbia. 

Respondents maintain, and at all times herein mentioned have 
maintained a course of trade in said products so sold and distributed 
by said respondents in commerce between and among the various. 
States of the United States and in the District of Columbia. 

In the course and conduct of their said business, respondents are 
and have been in active and substantial competition with corpora- 
tions, partnerships, and individuals likewise engaged in the sale and 
distribution of books, pamphlets, tracts, guides, courses of instruction, 
astrological forecasts, talismans, charms, soaps, perfumes, oils, and 
like products. 

Par. 3. In the course and conduct of said business, respondents, for 
the purpose of inducing the purchase of their said books, pamphlets, 
tracts, guides, courses of instruction, astrological forecasts, talismans, 


charms, soaps, perfumes, oils, and similar products offered for sale 


and sold by them, have published and circulated to prospective cus- 
tomers throughout the United States and in the District of Colum- 
bia, by mail, newspaper advertisements, advertising folders, pam- 
phlets, circulars, letters, and other literature containing false and 
misleading statements and representations. Among such false and 
misleading statements and representations are the following: 


I am in possession of the most wonderful panacea for health, success and 
happiness in the world today. This method was revealed to me, and to make a 
profit on it would be unjust. Therefore, I am offering it to you and my many 
clients at a small cost of only $2.75. 

You have been so kind to me and started me on the road to health and success.. 
My husband has received a job and will start tomorrow. 

Since you accepted my case I have been called here to pastor a church, in 
which I feel that your working for me played a great part and I trust you will 
not cease until I am a complete success. 

If my system fails, don’t ever expect to be happy! 

Many of your neighbors have already learned how to control this new source- 
of power. They are getting What They Want. Sick folks are getting well; the 
discouraged are beginning to fight again, the lonesome and love-hungry are: 
finding welcoming arms and responsive hearts. Older folks are renewing life: 
and securing their desires. Women, farmers and home-folks are discovering that 
the big thrills of life are theirs too. The ambitious are absolutely amazed at 
their success. Salesmen are doubling their sales. Executives are suddenly 
mastering their problems and business owners are starting amazing profits. 
Folks are suddenly getting what they have longed for, be it the solution of a 


domestic problem, a new position, an increase in salary, or even a specific: 


material, such as an automobile. What is the explanation? 

Now as soon as I receive your Money Order for $2.00 I shall immediately send’ 
you, by return mail, just what has before made so many successful, with full 
instructions how to use it. Remember, regardless of what I send you now, L 
must concentrate with you daily. Your friends are using it Now. 
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I will work with you personally. 

* * * JT shall give your work my Personal attention. The price $21.50. 
Now I don’t want you to pay me cash; send me $8.00 and I shall send you 
everything you ask for at once * * * Yours for success. Rev. Mrs. Charles 
P. Colbert. 

Grendeline Holy Oil—It is said the Sibber Tribes of India used Holy Oil 
in all important undertakings, believing this Oil would aid them in success. 
Prince Sibber never believed in failure. We offer you Grendeline Holy 
i * * *. PriceJper bottle $1.00. 

Jungles Floor Wash.—Floor Wash have been used for many many years by 
the tribes of Africa. They regard it as their most important weapon for 
fighting Evil conditions. We recommend Jungles Floor Wash for your con- 
sideration. * * * Price per bottle $1.25. 

Capo Perfume.—There have been Vampires of all nationalities. One of the 
most outstanding of all times was a bewitching Belle from the Jungles of 
Africa. Her name was Capo. Her alluring power over men is said to have 
been attributed to her use of rare perfumes. We offer Capo Perfume for your 
approval. * * * Extracted from Capo Rose * * * Price per bottle $1.25. 

If you have been worried about numbers that won’t fall if you can’t catch, 
you should send at once for the “Goddess of Numbers” * * * Price $1.25 
cents. 

Pow-Wow Mojou.—We Guarantee everyone to be made with Genuine Mazuza 
Sealed in tin then sewed in leather. Also contains genuine parchment. Con- 
tains genuine the secret of dove blood Hells-Trom Mojou has with in the law 
for man to follow. It has been said by millions to be the greatest luck talis- 
man for man to follow ever made. One will last a lifetime, made to fit right in 
your purse. No one will know what it is. 

Why take chances, it may bring to you Health, Wealth and Happiness. Price 
per Mojou, $12.50. 

Now at last Dr. Colbert has purchased the secret from Mother Sibber and 
he alone knows this secret. 

It is now believed by thousands that if they will have with them luck in 
all kinds of games. The big men who play games of chance in Monte Carlo 
would tell of how they have wished for Fox Fire Powder. Those who have 
it, sew it in Red Flannel Cloth and keep it with them at all times. Now it 
is yours. 

Mintolean Mojou Lucky Oil—WMillions say it’s the greatest luck oil known 
to mankind. Dice soaked in Mintolean over night is said to be lucky. 

$2.50 discount $2.50. 

This coupon and $1.25 mailed to Dr. Colbert will bring to you a complete set 
of Ethiopia Rosarium Blessed Beads * * *, 

Not only will you receive guidance and counsel for the year, but I will 
enclose in my master reading a complete analysis of your life as to character 
and vocational pursuits. YOU will learn what you are best adapted for in 
order to make the greatest success in life. 

$1.00 Special Offer $1.00. 

This coupon, properly filled out, and only $1.00 entitled you to a complete 
$5.00 Astrological Forecast and extensive Reading based on your date of 
birth. 

What do you know about Miracles? Do you believe in them? They still 
happen! You can look the world in the face. Solve All Problems—Get What 
You Want and Fear No Man or Circumstances. 
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Nobody is too poor—No job is too big—No burden is too heavy—No home 
is too unhappy to be perfected—Love affairs may be reconstructed by this: 
scientific method of securing Peace, Happiness and Plenty. 

This prayer was found on the grave of our Lord Jesus Christ in the year 
of our Lord 1550, and sent from the pope to the Emperor Charles as he was 
going to battle for his safety. 

Now Comes This Free Advice. 

Do you wonder why some homes are happy, never no discontentment and 
always lucky, peace, happiness and plenty. Thousands will say that they give 
this eredit to Dr. Colbert’s House Dressing Balls; and they will say to you, 
never would I be without one. 

Green Dragon Liquid Soap. For Shaving or shampoo face or hands you 
will know for yourself why we call this Mystic Soap a secret. * * ™ Price 
per bottle $1.25. 


The aforesaid statements and representations, together with other 
statements and representations not herein set out, serve as repre- 
sentations on the part of the respondents that respondents’ said books, 


pamphlets, tracts, guides, courses of instruction, astrological forecasts, 


and other literature are revelations made manifest to respondents 
by some mystic power, revealing the secrets of nature, and that the 
study and use of the information revealed therein will bestow power 
in the reader to produce or restore health, wealth, happiness, and 
good luck, and that the prices at which respondents advertise and sell 
said several products are special, discount or reduced prices and 
are not the regular prices at which said products are sold; that the 
respondents’ said products: Grendeline Holy Oil, at the price of 
$1 per bottle; Mintolean Mojou Lucky Oil, at the price of $2 per 
bottle; Jungles Floor Wash, at the price of $1.25 per bottle; Jungles 
Incense, at the price of $1 per bottle; Fox Fire Powder, at the price 
of $3 per box; Capo Perfume, at the price of $1.25 per bottle; Dr. 
Colbert’s House Dressing Balls, at the price of $1.25 each; Ethiopia 
Rosarium Blessed Beads, at the price of $1.25 per set; and Pow- 
Wow Mojou Talisman, at the price of $12.50 each, possess some magic 
health or luck producing power and will ward off sickness and induce 
health, wealth, happiness, and good luck to users thereof, and that 
respondents’ said Capo Perfume possesses some magnetic power of 
influence and attraction and is made from Capo roses imported from 
the jungles of Africa, and further, that some or all of said products 
are imported by respondents from India or Africa; that respondents’ 
said Green Dragon Liquid Soap sold by respondents at the price 


__of $1.25 per bottle is a soap of a superior quality made from some 


secret process, manufactured, compounded, or made by respondents, 


and that it possesses some mystic influence; and that the prices at 


which respondents advertise and sell their said several products are 
special, discount, or reduced prices. 
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Par. 4. In truth and in fact, respondents do not maintain or 
operate any factory, laboratory, or institution in. which any of 
their said products are manufactured, compounded, or produced. 
Respondents’ various courses of instructions as contained in said 
books, pamphlets, tracts, astrological forecasts, “Goddess of Numbers: 
Guide,” and other literature are not mystic spiritual revelations and 
do not give complete instructions in the magical, spiritual arts, and 
are not complete courses in educational, religious, and spiritual devel- 
opment, nor do they equip the purchasers and users thereof with the 
power to accomplish the many results claimed for them by respond- 
ents. Respondents’ said products are not panaceas for health, wealth 
and happiness, and will not cure sickness or induce health, wealth, 
happiness, and luck. Respondents’ said products: (a) Grendeline 
Holy Oil is not a product of the Sibber tribes of India, and will not 
assure the users thereof health, wealth, happiness, and success; 
(6) Mintolean Mojou Lucky Oil is not a product of African tribes 
or of foreign countries, and will not produce luck or have any effect 
on dice soaked in it; (¢) Jungles Floor Wash is not a product of the 
jungles of Africa and does not ward off evil spirits, evil influences, 
and evil conditions; (d) Jungles Incense is not a product of the 
jungles of India, and does not hold or reveal numerology numbers, 
and will not produce peace, happiness, and plenty; (e) Fox Fire 
Powder is not a product of the Sibber tribes of India, is not manu- 
factured from secret processes, and will not produce luck or success; 
(7) Capo Perfume is not made from Capo roses or imported from 
African jungles, and does not possess any mystical or magical 
influence or power; (g) Dr. Colbert’s House Dressing Balls will not 
always produce luck, peace, happiness, and plenty, or banish discon- 
tent; (2) Ethiopia Rosarium Blessed Beads are not imported from 
Ethiopia and will not produce any blessing; (7) Pow-Wow Mojou 
Talismans are not luck producing and will not bring health, wealth 
and happiness to the purchasers and users thereof; (7) Green Dragon 
Liquid Soap is not made by respondents from a secret process and 
does not possess any mystic power or magical influence. The said 
several prices at which respondents advertise and sell said books, 
pamphlets, tracts, guides, courses of instruction, astrological forecasts, 
talismans, charms, soaps, perfumes, oils, and like products are not 
special, discounted, or reduced prices, but are the regular retail price 
at which respondents usually sell said books, pamphlets, tracts, guides, 
courses of instruction, astrological forecasts, talismans, charms, soaps, 
perfumes, oils, and like products. 

Par. 5. There are among respondents’ competitors many who sell 
and distribute books, pamphlets, tracts, guides, courses of instruction, 
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astrological forecasts, and other literature, and who manufacture, 
make, produce, or import and sell soaps, perfumes, oils, talismans, 
ornaments, and charms, who do not represent their said writings as 
being divine or mystical revelations, or claim that they are complete, 
effective courses of instruction revealing the mystic secret source of 
health, wealth, happiness, and luck, or who do not in any way misrep- 
resent their writings or courses of instruction; and who do not in 
any way misrepresent the source, quality, nature, price, and effect of 
their respective products, and who do not misrepresent the terms and 
conditions under which their writings, courses of instruction and 
products are sold. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondents in describing their said 
products as hereinabove set out, was, and is calculated to and has 
had, and now has, a tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that all of said representations are true. 
As a result of this erroneous and mistaken belief, a number of the 
consuming public have purchased a substantial volume of respondents’ 
said products with the result that trade has been diverted unfairly 
to respondents from competitors engaged in the business of selling 
and distributing books, pamphlets, tracts, guides, courses of instruc- 
tion, astrological forecasts, talismans, charms, soaps, perfumes, oils, 
and similar products in said commerce who do not misrepresent the 
nature, quality, value and effect of their said products. As a result 
thereof injury has been done, and is now being done, by respondents 
to competitors in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 7. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frxpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 8, 1938, issued its complaint 
in the above-entitled proceedings, and caused the same to be served 
upon respondents Great Britain Spiritualist Church, Mrs. Charles 
P. Colbert, Virgil L. Eckridge, Mary Hopkins, and Delmar William 
White, charging them with the violation of the provisions of the 
said act. Each of said respondents entered an appearance and filed 
an answer to the complaint. Thereafter, to wit, on February 16, 
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1939, testimony and other evidence in support of the allegations of 
said complaint were introduced by R. A. McOuat, attorney for the 
Commission, before A. F. Thomas, a trial examiner of the Commis- 
sion, which testimony and other evidence were duly recorded and filed 
in the office of the Commission, Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, and brief 
in support of the complaint, respondent not having filed brief, and 
oral argument not having been requested; and the Commission hav- 
ing duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent Great. Britain Spiritualist Church 
is a corporation organized and existing under and by virtue of the 
laws of the State of Michigan, relating to ecclesiastical corporations. 
It maintains its principal office and place of business activities in 
Detroit, Mich. Respondents Mrs, Charles P. Colbert, also named 
herein as Fannie H. Eckridge, Virgil L. Eckridge, Mary Hopkins, 
and Delmar William White, are individuals, and officers and mem- 
bers of said corporation, and in charge of its affairs. The indi- 
vidual respondents and the corporate respondent, acting in coopera- 
tion with each other, are engaged in the sale and distribution of so- 
called holy oils, books, tracts, talismans, charms, soap, perfumes, and 
other similar products. Respondents cause said products, when sold, 
to be transported by mail from their place of business in Detroit, 
Mich., to purchasers thereof, some located in the State of Michigan, 
and others located in various other States of the United States and the 
District of Columbia. There is now and has been for some time 
last past a course of trade and commerce by said respondents, in 
said products, between and among various States of the United 
States and the District of Columbia. In the course and conduct of 
their business, the respondents are in competition with other cor- 
porations, firms, and individuals likewise engaged in the sale and 
distribution of soaps, oils, perfumes, tracts, guides, and similar 
products in commerce between and among various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, and in the 
distribution of their products, as described in paragraph 1 hereof, 
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respondents cause to be published in newspapers in many and vari- 
ous cities in the United States the following advertisements: 


Can You Keep A Secret? 
I have good news for you. 


’ Regardless of what your trouble may be, you can look the world in the face; 
solve all problems; get what you want and fear no yan or circumstance. Your 
happiness and success demand that you print your name clearly and send it 
to Rey. Charles P. Colbert, Detroit, Mich., 545 Owen Avenue. 


_ To those who respond to the advertisements, vespondents mail 
various letters and pamphlets descriptive of the nature of their work 
andthe items for sale, with prices therefor. In addition to the 
leaflets respondents issue and mail a catalogue of the concrete items 
of merchandise offered for sale, which contains statements as follows: 


Rare Oils, Incense and Perfume from India and Africa. 


Grendeline Holy Oil.—It is said the Sibber Tribes of India used Holy Oil in 
all important undertakings, believing this Oil would aid them in success. Prince 
Sibber never believed in failure. We offer you Grendeline Holy Oil * * * 
Price per bottle $1.00. 

Jungles Floor Wash.—Floor Wash have been used for many many years by 
the tribes of Africa. They regard it-as their most important weapon for fight- 
ing Evil conditions. We recommend Jungles Floor Wash for your considera- 
tion. * * * Price per bottle $1.25. 

Capo Perfume.—There have been Vampires of all nationalities. One of the 
most outstanding of all times was a bewitching Belle from the Jungles of 
Africa.. Her name was Capo. Her alluring power over men-is said to have 
been attributed to her use of rare perfumes. We offer Capo Perfume for your 
approval. * * * Extracted from Capo Rose * * * Price per bottle $1.25. 

If you have been worried about numbers that won’t fall, if you can’t eatch, 
you should send at once for the “Goddess of Numbers” * * * Price $1.25 
cents. 

Pow-Wow Mojou.—We guarantee everyone to be made with Genuine Mazuza 
Sealed in tin then sewed in leather. Also contains genuine parchment. Con- 
tains genuine the secret of dove blood Hells-Trom Mojou has with in the law 
for man to follow. It has been said by millions to be the greatest luck talisman 
for man to follow ever made. One will last a lifetime, made to fit right in 
your purse. No one will know what it is. ; 

Why take chances, it may bring to you Health, Wealth, and Happiness. 
Price per Mojou, $12.50. 

Now at last Dr. Colbert has purchased the secret from Mother Sibber and 
he alone knows this secret. 

It is now believed by thousands that if they will keep Fox Fire Powder with 
them they will have with them luck in all kinds of games. The big men who 
play games of chance in Monte Carlo would tell of how they have wished for 
Fox Fire Powder. Those who have it, sew it in Red Flannel Cloth and keep 
it with them at all times. Now it is yours. 

Mintolean Mojou Lucky Oil—WMillions say it’s the greatest luck oil known 
to mankind. Dice soaked in Mintolean over night is said to be lucky. 
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Do you wonder why some homes are happy, never no discontentment and 
-always lucky, peace, happiness and plenty. Thousands will say that they give 
this credit to Dr. Colbert’s House Dressing Balls; and they will say to you, 
neyer would I be without one. 

Green Dragon Liquid Soap.—For Shaving or shampoo face or hands you 
‘will know for yourself why we can call this Mystic Soap a secret. * * * 
‘Price per bottle $1.25. 

Par. 3. The statements to the effect that the foregoing products 
are made from substances imported from Africa and India, combined 
with inferences drawn therefrom, serve as representations that the 
products are possible because of revelations made manifest to respond- 
ents by some mystic power which has revealed the secrets of nature, 
and that there is being conveyed to the purchaser the power to cure 
sickness or induce health, wealth, happiness, and love; further, said 
statements produce the representation that the articles themselves 
possess magical influences and power, due to the statement that the 
ingredients of respondents’ products originated in the jungles of 
Africa and India. 

Par. 4. Respondents donot operate a factory, or laboratory in 
which any of the said products are manufactured or produced. All 
of their products are purchased in Detroit; “Grendeline Holy Oil” 
is not a product of the Sibber Tribe of India; “Mintolean Mojou 
Lucky Oil” is not a product of African tribes, and will not have any 
effect on dice soaked in it; “Jungles Floor Wash” is not a product of 
the jungles of Africa and does not ward off evil spirits; “Fox Fire 
Powder” is not a product of the Sibber Tribe of India, and is not 
made by respondents from a secret process and does not possess any 
mystic power. None of said products will cure sickness or induce 
health, wealth, happiness or love. 

Par. 5. Each and all of the false and misleading statements and 
representations made by the respondents in describing the said prod- 
ucts as hereinabove set out were and are calculated to, and have had, 
and now have the tendency and capacity to, and do mislead and de- 
ceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that all of said representations are true. 
As a result of this erroneous belief, a number of the consuming public 
have purchased a substantial volume of respondents’ said products 
with the result that trade has been diverted unfairly to respondents 
from competitors engaged in the business of selling and distributing 
soaps, perfumes, oils, and similar products. 
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The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public, and of competitors of respond- 
ents, and constitute an unfair method of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondents, testimony and other evidence taken before Arthur F. 
Thomas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, brief of counsel for the Commission in support of the 
complaint, respondents having waived oral argument and not having 
filed brief, and the Commission having made its findings as to the ~ 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent Great Britain Spiritualist 
Church, a corporation, and respondents Mrs. Charles P. Colbert, 
Virgil L. Eckridge, Mary Hopkins, and Delmar William White, 
individually and as officers, directors, and agents of said corporation, 
their representatives, agents, and employees, directly er through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of their various items of merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by inference, that their products or 
the substances from which they are made or compounded are im- 
ported from Africa or India when such is not the fact; or that said 
products possess any mystic or secret power of nature to cure sick- 
ness or induce health, wealth, happiness, or léve, or possess any 
mystic influence or power due to their source of origin. 

2. Representing (@) that “Grendeline Holy Oil” or “Fox Fire 
Powder” are products of the Sibber Tribe of India, or that “Fox Fire 
Powder” is made from a secret process or possesses mystic power $ 
(6) That “Mintolean Mojou Lucky Oil” is a product of African 
tribes or will have a lucky effect on dice soaked in it; (c) that 
“Jungles Floor Wash” is a product of the jungles of Africa or will 
ward off evil spirits. 
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3. Representing in any manner that respondents manufacture, 
make, compound, distill, or rectify any product sold and shipped by 
them in commerce unless and until they own and operate or directly 
and absolutely control the factory or plant wherein such articles are 
made, manufactured, compounded, distilled, or rectified by them. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MatTrer OF 


ZENDEJAS PRODUCTS CORPORATION, AND JOSE SILVA, 
TRADING AS ZENDEJAS PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3679. Complaint, Dec. 28, 1938—Decision, Sept. 7, 1939 


Where a corporation and an individual, who was secretary and manager thereof 
‘and controlled and directed its business activities, sales policies and prac- 
tices, engaged in sale and distribution of certain medical preparations 
designated as “Zendejas Medicine” and “Zendejas Ointment,” to members 
of purchasing public in various States; in advertisements which they dis- 
seminated through the mails, in newspapers and periodicals of general 
circulation, and through circulars and other printed matter distributed 
in commerce among the various States, and through continuities broadcast 
from radio stations of extrastate audience— ; 

(a) Represented that said “Zendejas Medicine” contained well-known curative 
qualities of many plants, barks, and roots, and contributed to the purifica- 
tion of the blood, and was an alterative for the digestive system which 
promoted formation of new and healthy elements, regulated circulation of. 
the blood, prevented blood clots, and eliminated useless and noxious ele- 
ments therefrom ; 

(b) Represented, as aforesaid, further, that it was a cure and remedy for all 
ailments for which an iodized medicine could be prescribed, and for rheu- 
matism, through clearing blood of noxious matter, and that it was of great 
value in treatment of gout and arthritis, and that millions of rheumaties 
recommended its use; 

Facts being it did not, as aforesaid claimed, contain well-known curative 
qualities of plants, barks, and roots, or contribute to purifying the blood, 
was not an alterative for general digestive system which aided said system 
as aforesaid claimed, did not regulate circulation of the blood or accom- 
plish other results above set forth, and was not a cure or remedy for all 
ailments for which iodized medicine could be prescribed, nor for rheu- 
matism, and was not great remedy in treatment of gout or arthritis, nor 
recommended by millions of rheumatics; 

(c) Represented, as aforesaid, that their said ‘“Zendejas Ointment” was a 
competent and efficient treatment for, or would cure, eczema, rash, and 
other skin diseases, and would give immediate relief to sufferers therefrom 
and cause such eruptions to disappear ; 

Facts being it was not a competent or effective treatment for such ailments 
and conditions, nor of substantial therapeutic value in treatment thereof, 
nor remedy thereof, and would not accomplish results claimed as above 
set forth; and 

(d) Failed to reveal to purchasers and prospective purchasers of their prepara- 
tions, in the course and conduct of their business, that indiscriminate use 
thereof by the uninformed might cause them to suffer irreparable and 
perhaps fatal injury by reason of fact that their said medicine was com- 
posed essentially of senna and potassium iodide, and danger to public in 
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indiscriminate use of iodides which might cause great harm to those 
afflicted with latent tuberculosis and toxic goiter, and by reason of presence 
in said ointment of dangerous drug and ingredient “Betanaphthol,”’ which 
should be used only under physician’s supervision, due to special irritant 
action on kidneys and fact that severe neuritis has been caused by absorp- 
tion from skin of said drug, which is especially contraindicated in presence 
of renal disease; 
With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that their said preparations 
possessed properties claimed and represented, and would accomplish results 
as aforesaid, and of causing portion of such public, by reason of such 
belief, to purchase the same and thereby divert trade unfairly to them 
from their competitors in commerce who truthfully advertise the effective- 
ness in-use of their products; to the substantial injury of competitors in 
commerce: E 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair 
methods of competition in commerce and unfair acts and practices therein. 


Mr. J. C. Kash for the Commission. 


CoMPLAINT 


_ Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Zendejas Products 
Corporation, a corporation, and J. Silva, an individual trading as 
Zendejas Products Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 
_ Paracrapn 1. Zendejas Products Corporation is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of California, with its principal office and place of 
business located at 200 West Fifty-first Street, Los Angeles, Calif. 
_ Respondent J. Silva, is an individual trading as Zendejas Products 
Co. and is also secretary and manager of said respondent, Zendejas 
Products Corporation, and controls and directs the business activities, 
sales policies, and practices of respondent corporation and has his 
office and place of business at the same address, to wit, 200 West 
Fifty-first Street, Los Angeles, Calif. 

Said respondents have acted in concert and. in cooperation with 
each other in performing the acts and practices hereinafter alleged. 

Par. 2. The respondents are now and have been for more than 1 
year last past engaged in the business of selling and distributing 
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certain medicinal or pharmaceutical preparations designated as 
“Zendejas Medicine” and “Zendejas Ointment.” Respondents sell 
said preparations to members of the purchasing public situated in 
various States of the United States and cause the said preparations, 
when sold by them, to be transported from their aforesaid place of 
business in the State of California to the purchasers thereof located 
in other States of the United States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in commerce in said preparations among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business, respondents are 
in active and substantial competition with other individuals and 
corporations and with partnerships engaged in the sale and distribu- 
tion in commerce among and between the various States of the United 
States and in the District of Columbia of medicinal preparations 
designed and intended for and used in the treatment of the ailments 
and conditions of the human body, for which responents recommend 
the use of their said preparations. Among such competitors in said 
commerce are many who do not in any manner misrepresent their 
said preparations, or the threapeutic properties thereof, and who do 
not make false and misleading statements in connection with the sale 
and distribution of their preparations and products. 

Par. 4. In the course and conduct of their aforesaid business, the 
respondents have disseminated, are now disseminating, and have and 
do now cause to be disseminated, false advertisements for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of the respondents’ said medicinal preparations. Said false 
advertisements were, and are, disseminated by use of the United 
States mails; by insertion in newspapers, and periodicals having a 
general circulation and also in circulars and other printed matter, all 
of which are distributed in commerce among and between the various 
States of the United States; and by continuities broadcast from radio 
stations which have sufficient power to, and do, convey the programs 
emanating therefrom to listeners thereto located in the various States 
of the United States other than the State from which said broadcasts 
originate. Various means have been, and are, used by respondents to 
disseminate or cause the dissemination of said false advertisements for 
the purpose of inducing, or which are likely to induce, directly or in- 
directly, the purchase in commerce among and between the various 
States of the United States of respondents’ said medicinal prepara- 
tions. The greater part of such advertisements are disseminated by 
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the respondents in the Spanish language. The list of advertisements 
quoted below are English translations of the advertisements actually 
disseminated, as aforesaid. Among, and typical of, the statements 
and representations contained in said false advertisements so used 
and disseminated as aforesaid are the following: 


ZENDEJAS MBDICINE 


It is a medical compound that contains the active principles of many plants, 
barks and roots, whose curative qualities have been well known since remote 
times. 

It contributes to the purification of the blood and works as an alterative for 
the general digestive system, increases metabolism and transforms the organic 
functions. Therefore it promotes the formation of new and healthy elements. 

It has a dilatory action on the arteries, which activate and regulate the circu- 
lation of the blood to the outer surface and the tissues and aids in preserving 
the natural fluids of the blood, prevents formation of small blood clots (throm- 
bosis and embolisms) that obstruct the arteries. Because of its diaphoretie 
and diuretic action and its resolvent and smooth laxative qualities, it throws off 
on the surface the useless and noxious elements. In general it is indicated for 
all ailments for which an iodized vegetable medicine could be prescribed. 

It can be practically demonstrated that an iodized medicine is of great value 
for this universal ailment (rheumatism). Zendejas Medicine combines the 
qualities of an iodine preparation with the benefits of vegetable elements that 
go So well with the iodides. 


RHEUMATC PAINS 
Gout Arthritis 
If you are a victim of the tortures of this disease, especially during the 
winter, remember that millions of rheumatics recommend the incomparable 


Mexican remedy 
ZENDEJAS 


Zendejas is a valuable remedy against rheumatism because you attack the trouble 
at its true origin, clear the blood of the noxious matter which causes it. 
Aids digestion and renews vigor. 

POMADA ZENDEJAS 

(Zendejas Ointment ) 


And for many reasons it can be remembered for its use, because of its 
marvelous results in eczema, rash, ringworm, itching, and other affections 
are some of the things which cause you to always remember it * * *. 


SKIN DISEASES 
You don’t have to suffer from diseases like eczema, ringworm and other 
skin irritations, many of them repulsive, that prohibit from all social contact. 


Remember that 
POMADA ZENDEJAS 


is an efficacious remedy, easy to apply * * *. 
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SKIN ERUPTIONS 


Many eruptions are very painful, others produce desperate itching. There’ 
are others that, if they aren’t painful, like eczema and psoriasis, are at least, 


nuisances and have a disagreeable appearance. 
LA POMADE ZENDEJAS 


gives immedite relief, soothes the itching quickly and when the eruptions can’t 
_ be traced to any specific diseases, it makes them disappear * * *, 


' Par. 5. Through the use of the statements and representations 


hereinabove set forth, and others similar thereto not specifically 


set-out herein, all of which purport to be descriptive of the remedial, 
curative, or therapeutic properties of respondents’ products, respond- 
ents have represented, and do now represent, directly and indirectly, 


that respondents’ preparation, “Zendejas Medicine” contains well-. 


known curative qualities of many plants, barks and roots; that it 
contributes to the purification of the blood; that it is an alterative 


for the general digestive system; that it promotes the formation of: 
new and healthy elements; that it regulates the circulation of the’ 


blood and prevents blood clots; that it eliminates useless and noxious 
elements from the system; that it is a cure or remedy for all ailments 
for which an iodized medicine could be prescribed; that. it 1s a cure 
or remedy for rheumatism because it clears the blood of noxious mat- 
ter; that it is of great value in the treatment of gout and arthritis; 
that millions of rheumatics recommend its use; that “Zendejas Oint- 
ment” is a competent and effective treatment for, or will cure eczema, 


rash, ringworm, itching, and other skin diseases; that it is a cure 


or remedy for skin diseases; that its use gives immediate relief to 

sufferers of skin eruptions and causes such eruptions to disappear. 
Par. 6. The aforesaid representations and claims used and desig- 

nated by the respondents, as hereinabove described, are grossly 


exaggerated, misleading, and untrue and constitute false advertising. 


In truth and in fact, respondents’ “Zendejas Medicine” does not con- 
tain the well-known curative qualities of- many plants, barks, and 
roots. It does not contribute to the purification of the blood, is not 
an alterative for the general digestive system, and does not promote 


the formation of new and healthy elements. Said preparation does 


not regulate the circulation of the blood, nor prevent blood clots and 
does not eliminate useless and noxious elements from the system. 
This preparation is not a cure or remedy for all ailments for which 
an lodized medicine could be prescribed. It is not a cure or remedy 
for rheumatism and does not clear the blood of the noxious matter 
that causes same. It is not of great value in the treatment of gout 
or arthritis. Millions of rheumatics do not recommend the use of 
this preparation. 
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Respondents’ preparation “Zendejas Ointment” is not a competent 
or effective treatment for, nor will it cure or be of substantial thera- 
peutic value in the treatment of, eczema, rash, ringworm, itching, 
and other skin diseases. It is not a remedy for skin diseases and its 
use does not give immediate relief to sufferers of skin eruptions ane 
cause such eruptions to disappear. 

Respondents’ claims as to the therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive and greatly 
exceed any claims as to the therapeutic value or efficacy of said 
preparation which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, directly 
or indirectly the purchase of medicinal preparations containing 
drugs. 

The formula of “Zendejas Medicine” shows that it is composed 
essentially of cassa augustifolia (senna) and potassium iodide. The 
indiscriminate sale of iodides to the public is dangerous and may 
cause great harm to persons afflicted with latent tuberculosis and 
toxic goiter. 

The “Zendejas Ointment” contains the dangerous ingredient 

“Betanaphthol” and should be used only under a physician’s super- 
vision as it has a special irritant action on the kidneys, and severe 
nephritis has been caused by its absorption from the skin, and is 
especially contraindicated in the presence of renal disease. 
_ In the course and conduct of their business, the respondents do 
not disclose to purchasers and prospective purchasers of their prep- 
arations that the indiscriminate use of said preparations by the un- 
informed may cause them to suffer irreparable and perhaps fatal 
injury. 

Par. 8. The use by respondents of the foregoing false, receptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said medicinal preparations 
has had, and now has, the capacity and tendency to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and that respondents’ said prep- 
arations possess the properties claimed and represented and will 
accomplish the results represented and causes a portion of the pur- 
chasing public because of said erroneous and mistaken belief to 
purchase respondents’ said preparations. As a result, trade has been 
diverted unfairly to the respondents from their competitors in said 
commerce who truthfully advertise the effectiveness and use of their 
respective products. In consequence thereof, injury has been and is 
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now being done by respondents to competition in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par, 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
the respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Frnprnes as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of December 1938, 
issued, and on January 3, 1939, served, its complaint in this proceed- 
ing upon respondents Zendejas Products Corporation, a corporation, 
and Jose Silva, an individual trading as Zendejas Products Co., 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answer, the Com- 
mission, by order entered herein, granted respondents’ motion for 
permission to withdraw their answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in 
said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapnH 1. The respondent Zendejas Products Corporation is a 
corporation organized, existing, and doing business under the laws 
of the State of California, with its principal office and place of 
business at 200 West Fifty-first Street, Los Angeles, Calif. The 
respondent, Jose Silva, is an individual trading as Zendejas 
Products Co. He is also secretary and manager of said corporation 
and controls and directs the business activities, sales policies, and 
practices of respondent corporation. His office and place of business 
is also at 200 West Fifty-first Street, Los Angeles, Calif. Said 
respondents have acted in concert and in cooperation with each other 
in performing the acts and practices hereinafter stated. 
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Par. 2. The respondents are now, and have been for more than 1 
year last past, engaged in the pasineed of selling and distributing 
certain medical preparations designated as “Fendi as Medicine” and 
“Zendejas Ointment.” Respondents have sold said preparations to 
members of the purchasing public situated in various States of the 
United States, and have caused the said preparations, when sold by 
them, to be transported from their aforesaid place of business in 
the State of California to the purchasers thereof located in the other 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business respondents — 
have been and are in active and substantial competition with other 
individuals, corporations, partnerships, and firms engaged in the 
sale and distribution of medical preparations designed and intended 
for and used as treatments for the ailments and conditions of the 
human body for which respondents recommend the use of their said 
preparations. Among such competitors in said commerce are many 
who do not in any manner misrepresent their medical preparations 
or the therapeutic properties thereof and who do not make false and 
misleading statements in connection with the sale and distribution of 
their products. 

Par. 4. In the course and conduct of respondents’ business, they 
have disseminated false advertisements for the purpose of scene. 
directly or indirectly, the purchase of their said medical prepara- 
tions. Said false advertisements were and are disseminated by use 
of the United States mails, by insertions in newspapers and periodi- 
cals having a general circulation, and also in circulars and other 
printed matter, all of which are distributed in commerce among and 
between the various States of the United States, and by continuities 
broadcast from radio stations, which have sufficient power to, and 
do, convey the programs emanating therefrom to listeners thereto 
located in the various States of the United States other than the 
State from which said broadcasts originate. The greater part of 
certain advertisements are disseminated by the respondent in the 
Spanish language. The list of advertisements quoted below are 
English translations of the advertisements actually disseminated as 
aforesaid. Among and typical of said statements and representa- 
tions are the following: 


ZENDEJAS MEDICINE 


It is a medical compound that contains the active principals of many plants, 
barks and roots whose curative qualities have been well known since remote 
times. 

It contributes to the purification of the blood and works as an alterative for 
general digestive system, increases metabolism and transforms the organic 
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functions; therefore, it promotes the formation of new and healthy elements. 

It has a dilatory action on the arteries, which activate and regulate the 
circulation of blood to the outer surface and the tissues and aids in presery- 
ing the natural fluids of the blood, prevents formation of small blood clots 
(thrombosis and embolisms) that obstruct the arteries. Because of its dia- 
phoretic and diuretic action and its resolvent and smooth laxative qualities, 
it throws off on the surface the useless and noxious elements. In general it 
is indicated for all ailments for which an iodized vegetable medicine could be 
prescribed. 

It can be practically demonstrated that an iodized medicine is of great 
value for this universal ailment (rheumatism). Zendejas Medicine combines 
the qualities of an iodized preparation with the benefits of vegetable elements, 
which go so well with the iodized. 


RHEUMATIC PAINS 
Gout Arthritis 
If you are a victim of the tortures of this disease, especially during the 
winter, remember that millions of rheumatics recommend the incomparable 
Mexican remedy. 


Zendejas is a valuable remedy against rheumatism because you attack the 
trouble at its true origin, clear the blood of the noxious matter which causes it. 


Aids digestion and renews vigor. 
POMADA ZENDEJAS 
(Zendejas Ointment) 


And for many reasons it can be remembered for its use because of its 
marvelous results in eczema, rash, ringworm, and itching, and: other affections, 
are some of the things which cause you always to remember it. 


SKIN DISEASES 


You don’t have to suffer from diseases like eczema, ringworm, and other skin 
irritations, many of them repulsive, that prohibit from all social contact. Re- 
member that Pomada Zendejas is an efficacious remedy easy to apply. 


SKIN ERUPTIONS 


Many eruptions are very useful. Others produce desperate itching. There 
are others that if they aren’t painful, like eczema and psoriasis, are at least 
nuisances and have a disagreeable appearance. Lapomada Zendejas gives im- 
mediate relief, soothes the itching quickly, and when the eruptions can’t be 
traced to any specific diseases, it makes them disappear. 

Par. 5. The Commission finds that through the use of the state- 
ments and representations hereinabove set forth in paragraph 4 
hereof, and others similar thereto, all of which purport to be descrip- 
tive of the remedial, curative, or therapeutic properties of respond- 
ents’ products, respondents have represented and do now represent, 
directly and indirectly, that respondents’ preparation, “Zendejas 
Medicine, contains well-known curative qualities of many plants, 
barks, and roots; that it contributes to the purification of the blood; 
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that it is an alterative for the general digestive system; that it pro- 
‘motes the formation of new and healthy elements, regulates the cir- 
culation of the blood, and prevents blood clots; that it eliminates 
useless and noxious elements from the system; that it is a cure and 
‘remedy for all ailments for which an iodized medicine could be pre- 
scribed; that it is a cure or remedy for rheumatism because it clears 
the blood of noxious matter; that it is of great value in the treatment 
of gout and arthritis; that millions of rheumatics recommend its 
use; that “Zendejas Ointment” is a competent and efficient treatment 
for, or will cure, eczema, rash, ringworm, itching, and other skin ~ 
diseases; that it is a cure or remedy for skin diseases; that its use 
‘gives immediate relief to sufferers of skin eruptions and causes such 
eruptions to disappear. 

Par. 6. The Commission finds that the aforesaid false and mis- 
leading statements, representations, and advertisements set forth in 
“paragraphs 4 and 5 hereof, which respondents make with respect to 
the therapeutic value of their said products are grossly exaggerated, 
‘misleading, and untrue and constitute false advertising. In truth 
and in fact, respondents’ preparation, “Zendejas Medicine” does not 
contain the well-known curative qualities of plants, barks, and roots. 
It does not contribute to purifying the blood. It is not an alterative 
for the general digestive system. It does not aid the general digestive 
system and does not promote the formation of new and healthy ele- 
ments. Said preparation does not regulate the circulation of the 
blood, nor does it prevent blood clots and does not eliminate useless 
and noxious elements from the system. This preparation is not a cure 
or remedy for all ailments for which an iodized medicine could be pre- 
‘scribed. It is not a cure or remedy for rheumatism and does not 
clear the blood of the noxious matter which causes same. It is not 
a great remedy in the treatment of gout or arthritis, and millions 
of rheumatics do not recommend the use of said preparation. 

Respondents’ preparation “Zendejas Ointment” is not a competent 
or efficient treatment for, nor will it cure, or be of substantial thera- 
peutic value in the treatment of eczema, rash, ringworm, itching, and 
other skin diseases. It is not a remedy for skin diseases and its 
use does not give immediate relief to sufferers of skin eruptions and 
its use will not cause such eruptions to disappear. 

Par. 7. The Commission finds that the formula of the preparation 
-“Zendejas Medicine” is composed essentially of cassa augustifolia 
*(senna) and potassium iodide, and that the indiscriminate use of 
‘iodides by the public is dangerous and may cause great harm to 
‘persons afflicted with latent tuberculosis and toxic goiter. 
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The Commission further finds that the preparation “Zendejas 
Ointment” contains the ingredient “Betanaphthol,” which is a dan- 
gerous drug, and which should be used only under a physician’s 
supervision since it has a special irritant action on the kidneys and 
since severe neuritis has been caused by its absorption from the skin. 
It is especially contraindicated in the presence of renal disease. 

The Commission further finds that in the course and conduct of 
their business the respondents have not disclosed to purchasers and 
prospective purchasers of their preparations that the indiscriminate 
use of said preparations by the uninformed may cause them to suffer 
irreparable and perhaps fatal injury. 

Par. 8. The use by the respondents of each and all of the foregoing 
false, deceptive, and misleading statements, representations, and ad- 
vertisements disseminated as aforesaid with respect to said medical 
preparations has had, and now has, the capacity and tendency to and 


does mislead and deceive a substantial portion of the purchasing - 


public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true, and that respond- 
ents’ said preparations possess the properties claimed and represented 
and that said preparations when taken will accomplish the results 
represented and causes a portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondents’ said 
preparation. As a result, trade has been diverted unfairly to the 
respondents from their competitors in said commerce who truthfully 
advertise the effectiveness and use of their respective products. As a 
result thereof, substantial injury has been done and is now being 
done by respondents to competitors in commerce among and between 
the various States of the United States and in the District of 
Columbia. 
CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
the respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
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waive all intervening procedure and further hearings as to the facts, 
and the Commission having made its findings as to the facts and 
conclusion that respondents have violated the provisions of the 
Federal Trade Commission Act. 

_ It is ordered, That the respondent, Zendejas Products Corporation, 
a corporation, its officers, representatives, agents, and employees, and 
Jose Silva, individually and trading as Zendejas Products Co., or 
trading under any other name, his representatives, agents, and em- 
ployees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of medical preparations containing drugs 
now designated by the names “Zendejas Medicine” and “Zendejas 
Ointment,” or any other medical preparations composed of sub- 
stantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same names or any 
other name or names or disseminating, or causing to be disseminated, 
any advertisement by any means for the purpose of inducing, or 
which is likely to induce, directly or indirectly, the purchase in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medical preparations, which advertisements represent 
directly or through implication that said medicinal preparation 
“Zendejas Medicine” contains well-known curative properties of 
many plants, barks, and roots; that it contributes to the purification 
of the blood; that it is an alterative for the general digestive sys- 
tem; that it promotes a formation of new and healthy elements and 
regulates the circulation of the blood and prevents blood clots; that 
it eliminates useless and obnoxious elements from the system; that 
it is a cure and remedy for all ailments for which an iodized medi- 
cine could be prescribed; that it is a cure or remedy for rheumatism ; 
that it is of great value in the treatment of gout and arthritis; that 
millions of rheumatics recommend its use; or which advertisements 
fail to reveal that said preparation “Zendejas Medicine,” whether 
sold under the aforesaid name or any other name, contains potassium 
iodide and that said preparation may be injurious to persons afflicted 
with latent tuberculosis or toxic goiter, and that its indiscriminate 
use by the lay public is dangerous; or which advertisements repre- 
sent directly or through implication that the medicinal preparation 
“Zendejas Ointment” is a competent and effective treatment, or cure, 
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for eczema, rash, ringworm, itching, and other skin diseases; that it 
is a cure or remedy for skin diseases or that its use gives immediate 
relief to sufferers from skin eruptions and cause such eruptions to 
disappear; or which advertisements fail to reveal that said prepara- 
tion “Zendejas Ointment,” whether sold under the aforesaid name 
or under any other name, contains betanaphthol and that said ingre- 
dient is a dangerous drug which should be used only under a physician’s 
supervision. 

It is further ordered, That the respondents shall, within 60 days. 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPEAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT.OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3708. Complaint, Feb. 13, 1939—Decision, Sept. 7, 1939 


Where a corporation engaged in manufacture of its “Wittone” preparation for 
treatment of various diseases, and in sale and distribution thereof to mem- 
bers of purchasing public in the various States, in substantial competition © 
in commerce with others engaged in sale and distribution of other prepara- 
tions designed and intended for and used in treatment of the conditions for 
which it recommended its said “Wittone’; in advertisements which it 
disseminated through circulars, folders, calendars, match books, and other 
printed and written matter distributed in commerce among the various 
States, and through other means, and which were intended and likely to 
induce purchase of its said product— 

(a) Represented that constipation caused a swelling of the digestive organs, 
and that generation of poisons was usual consequence of constipation, and. 
that distention of such organs was caused by poison and that such disten- 
tion brought about pressure on the nerves, resulting in bilious spells, dizzi- 
ness, headaches, dull tired feelings, and various other asserted symptoms 
there set forth, and that use of its said ““‘Wittone” would, by relieving pres- 
sure on the nerves, eliminate such various conditions, and that professional 
medical opinion was to the effect that 87 percent of all ailments were 
traceable to constipation as fundamental cause, and that said “Wittone” 
would cleanse the bowels as they had never been “cleansed before and 
tone them into better daily action,” and that use thereof would strengthen 
the nerves and assure and impart physical beauty to the user; 

(b) Represented that such use would lift mental depression, regardless of its 
cause, rendering the mind active and alert and affording relief from all 
stomach disorders, and that its action was gentle and would assure, in all 
cases, good health, well-being and healthy condition of the blood stream, 
and that it contained seven carminatives and was beneficial in stimulating 
the appetite and digestive processes, etc.; and 

(c) Represented that it relieved the liver and kidneys of a part of their work 
and was a remedy and adequate treatment for all deranged stomachic con- 
ditions, inactive livers, weak kidneys, and other disorders, and was of value 
in connection with the functioning of the kidneys, driving out poison, and 
beneficial to women passing through change of life, and would relieve nerv- 
ous indigestion, pains in legs or sides, sick headaches, high blood pressure, 
heart trouble, and various other ailments and conditions, and would avert 
the cold and restore to normal all abnormal functioning of the nervous 

- system, blood stream, liver or stomach ; 

Facts being representations, as aforesaid, as to cause and effect of constipa- 
tion were untrue or misleading, as were those as to cause and effect of dis- 
tention of the digestive organs, various symptoms enumerated were not 
due to nerve pressure in region of digestive organs caused by their dis- 
tention, but to other causes, it possessed laxative and cathartic properties 
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and was primarily a laxative, but would not tone up nor improve the normal 
action of the bowels, and action thereof was not gentle, it would not result 
in lifting of mental depression regardless of cause, did not contain ingredi- 
ents such as to afford any immediate significant relief for all stomach dis- 
orders, and representations made, as above, with respect to percentage of 
ailments traceable to constipation as fundamental cause, and with respect 
to effects and functioning of said preparation, were exaggerated, misleading, 
and untrue, and constituted false advertising ; 

With capacity and tendency to engender in minds of purchasing public errone- 
ous and mistaken belief that said statements, representations and claims 
were true, and that said “Wittone” possessed properties claimed and repre- 
sented, and would accomplish results indicated, and of causing substan- 
tial portion of such public, because of such belief, to purchase substantial 
quantities of its said product, and of thereby, as direct result, diverting un- 
fairly trade in commerce to it from its competitors aforesaid who do not 
misrepresent their respective preparations or therapeutic properties thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the. public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. R. W. Branch for the Commission. 
Mr. J. P. Ruddick and Sanders, Gravelle, Whitlock & Howrey, 
of Washington, D. C., for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that United Distributors, 
Inc., hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, United Distributors, Inc., is a corpora- 
tion organized under the laws of the State of Kentucky, and having 
its offices and principal place of business at 118 South Third Street, 
Louisville, Ky. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the business of manufacturing, selling and dis- 
tributing a certain preparation known as “Wittone,” which is in- 
tended for use in the mitigation or treatment of diseases in man. 
Respondent sells such preparation to the members of the purenasing 
public situated in the various States of the United States and in the 
District of Columbia, and causes said preparation, when sold by it, to 
be transported from its aforesaid place of business in the State of 
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Kentucky and from its manufacturing plant located in the city of 
Utica in the State of Indiana, to the purchasers thereof at their 
respective points of location in various States of the United States 
other than the States of Kentucky and Indiana and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in commerce in said preparation 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 38. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States. 
and in the District of Columbia with other corporations and with 
individuals, firms and partnerships selling and distributing prepara- 
tions and products designed and intended for and used in the treatment, 
relief, and remedy of the conditions of the human body for which re- 
spondent recommends the use of its said preparation. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products or the therapeutic 
properties thereof, and who do not make any false statements in 
connection with the sale and distribution of their said preparations 
and products. 

Par. 4. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning its said product by circulars, folders, calendars, match 
books, and other printed or written matter distributed in commerce 
among and between the various States of the United States, and by 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
. likely to induce, directly or indirectly, the purchase of its said prod- 
uct; and has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements concern- 
ing its product by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said product in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 
and representations contained in said advertisements disseminated and 
caused to be disseminated as aforesaid, are the following: 

Modern doctors say that poisons from constipation swell up digestive organs 
causing pressure on nerves in this region. This nerve pressure causes frequent 
bilious spells, dizziness, headaches, sour stomach, dull tired-out feeling, sleepless 
nights, coated tongue, bad taste, and loss of appetite. 


Don’t fool with laxatives that give slow action * * *, What you want 
is Quick results.) Get That Pressure Off The Nerves. Flush the intestinal 
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system. When offending wastes are gone, the bowels return to. normal size 
and nerve pressure stops. 

Almost at once you feel marvelously refreshed, blues vanish and life looks 
bright again. 

: That is why so many doctors are now insisting on gentle but Quick Action. 
That is why you should insist on Wittone. 
‘ This efficient intestinal evacuant contains Seven carminative ingredients. 

It acts in relieving stomach distress at once, * * *. 

Clean stomach, liver and bowels mean an active mind. 

The only road to complete health and vitality and the best assurance of 
continued well being is a clean alimentary tract. i 

How to have rich, strong blood: There are two vital things to do: First, eat 
plenty of good food and digest it thoroughly. Second, keep the blood free 
from impurities and poisons. Thousands of people have been able to do both 
these things with the help of Wittone. It stimulates your appetite and helps 
‘digest your food properly, thus enabling the blood to get the proper nourish- 
ment from it. Wittone also cleanses the intestinal tract from impurities, thus 
‘preventing their absorption into the blood stream. This takes a heavy load 
off the liver and kidneys enabling them to work better. ; 

Wonderful Diuretic for Weak Kidneys and Stimulant to Sluggish Liver. © 

A notable discovery has been made that is bringing happiness and relief to 
men and women who are suffering the common afflictions caused by deranged 
stomach, inactive liver, weak kidneys and similar disorders. 

It contains nature’s finest health building ingredients. 

Its ingredients mix with the food in your stomach, improving your digestion 
which overcomes constipation in a natural way. 

Wittone will cleanse your bowels as they were never cleansed before and tone 
them into better daily action. 

You get amazing relief as soon as these poisons leave the kidneys; relief 
from backache, bladder irritation, weakness. At any age, children are relieved 
from bed-wetting within a few days. (Nerves are strengthened naturally.) 

* * * a beautiful woman is self made * * * ghe has guarded herself 
with * * * proper habits against the ravages of time. Constipation is a 
“great American curse” * * *, . 

According to Professional Opinion 87% of All sickness is traceable to putre- 
faction of decayed waste products and toxins formed in the colon. 

This medicine is not a “patent medicine” or “cure all? * * *, 

I find myself almost entirely free of rheumatic aches * * *, 

I was weak, run down and nervous. No doubt this is called “change of life 
* * *”» After taking Wittone I feel like a different woman. 

I suffered from profuse menstruation and awful cramping spells and had to 
go to bed every month. Since taking Wittone I have been able to do my 
housework. 

Wittone is constantly leading people back to normalcy in the functions of 
the: Nervous system, Blood stream, Kidneys, Stomach, Liver. 

Nervous indigestion * * * Wittone * * * was relieved. 

me suffered from sick headache spells * * * have not had a sick spell 

since. 

baat oust ay ae "ae te iealt feat ARS? Lettie: (ORT a 

feel that another bottle will petite Reeth a Cad sulla eal ook 
e my health completely. 
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% If taken at the beginning of a cold it will entirely avert a cold. 

I took one bottle of Wittone and feel like a new woman. I suffered from 
bladder trouble, extreme nervousness and insomnia. 

Prostate and kidney trouble * * * I have been feeling fine. 

~My legs had hurt me since 1905, my side and stomach had hurt me since 
1918 * * * after the fifth dose I had complete relief. 

* * * an incurable case of ulcerated stomach. * * * TI feel better than 
‘YT have in years and can eat anything I want without the least discomfort. 

Several local doctors had treated me for gall bladder trouble * * *, It 
has helped me wonderfully. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto, not herein set out, 
all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body for which respondent recommends 
its preparation, the preparation itself and its effectiveness in the 
treatment of the said ailments and conditions, respondent directly 
and by implication, among other things, has represented that fre- 
quent bilious spells, dizziness, headache, sour stomach, dull tired-out 
feeling, sleepless nights, coated tongue, bad taste, and loss of appetite 
are the results of pressure on the nerves in the region of the digestive 
organs due to poisons from constipation swelling those organs; that 
the use of “Wittone” will result in a quick flushing of the intestinal 
system and removal of pressure on the nerves in that locality with 
relief from the symptoms set forth above, and an almost immediate 
feeling by the user of refreshment, relief from mental depression, 
optimism, and cheer; that the laxative action of “Wittone” is gentle 
but quick; that it contains seven carminatives; that it will immedi- 
ately relieve all distresses located in the stomach; that the user will 
have a clean stomach, liver, and bowels and an active mind; that the 
sole requisite for complete health, vitality, and well-being is a clean 
alimentary tract; that “Wittone” will enable the user to eat and di- 
gest sufficient food and keep the blood free from impurities, assuring 
him of rich strong blood; that “Wittone” will stimulate the appetite, 
assure proper digestion, cleanse the intestinal tract from impurities, 
and relieve the liver and kidneys of a part of their work; that it is 
a diuretic of great merit, and stimulates the action of the liver; that 
it is a notable discovery and is a competent remedy and adequate 
treatment for all deranged conditions of the stomach and for inac- 
tive liver, weak kidneys, and similar disorders, regardless of their 
cause; that it is a tonic; that it will relieve constipation by improving 
the digestion; that it is a superlative bowel cleanser and that it will 
improve the natural action of the bowels; that it will-drive poisons 
out of the kidneys, relieve backache, bladder irritations, weakness, 
bed-wetting in children, and will strengthen the nerves naturally; 


812 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 29 KF. T. C. 


that beauty may be obtained by keeping the bowels open ; that ac- 
cording to reliable professional opinion 87 percent of all ailments is 
due to the putrefaction of decayed waste products and poisons in 
the colon, due to constipation; that “Wittone” is not in the class of 
the generally so-called “patent medicine” or “cure all”; that it will 
cure rheumatic pains; that it is beneficial to women experiencing the 
change of life; that it will relieve the pains and other distresses 
incident to menstruation; that it will relieve nervous indigestion, 
pains in legs and sides, sick headaches, high blood pressure, heart 
trouble, nervousness, insomnia, prostate, kidney, and gall bladder 
trouble and ulcers of the stomach; that it will, if seasonably taken, 
avert the common cold and will restore to normal any abnormal func- 
tioning of the nervous system, blood stream, liver, and stomach. 

Par. 6. The aforesaid representations used and disseminated by re- 
spondent in the manner above described, are grossly exaggerated, 
misleading and untrue and constitute false advertising. In truth 
and in fact, constipation does not cause the digestive organs to swell. 
Distentions of the digestive organs are ordinarily due to gases caused 
by fermentation or other conditions which may or may not be an ac- 
companiment of poisons and are not caused by poisons. Constipation, 
although it may result in fermentation in the digestive tract, does not 
in all or in many cases result in the generation of poisons therein by 
fermentation or otherwise. The presence of a distention of the diges- 
tive organs will not cause any significant pressure on the nerves in 
their locality and the symptoms of bilious spells, dizziness, headaches, 
sour stomach, dull tired feeling, sleepless nights, coated tongue, bad 
taste and loss of appetite, are not due to nerve pressure in the region 
of the digestive organs caused by their distention, but to other causes. 
“Wittone” possesses laxative and cathartic properties and the recom- 
mended dosage would ordinarily be sufficient to cause defecation, but 
will not, by relieving pressure on the nerves, eliminate the symptoms 
set forth above. 

The use of “Wittone” will not result in the lifting of mental depres- 
sion, regardless of its cause. The action of “Wittone” is neither quick 
nor gentle. “Wittone” does not contain seven carminatives, but only 
two, and the amount of these in the recommended dosage is relatively 
insignificant. The ingredients of “Wittone” are not such as to afford 
any immediate significant relief for all stomach disorders. 

To any cleanliness which “Wittone” may impart to the stomach, 
liver, or bowels, an active and alert mind is not a necessary con- 
comitant. These organs are never “clean” in any generally accepted 
sense of the word. Health, vitality and well-being are not solely de- 
pendent upon a clean alimentary tract, but upon other factors as well. 
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Adequate amounts of good food, a good digestion and an absence of 
impurities and poisons are important, but not the only factors in a 
healthy condition of the blood stream. The only stimulations to the 
appetite and to the digestive processes which “Wittone” will give are 
such as may arise from its laxative or cathartic action. It does not 
relieve the liver of any portion of its normal functions. In the rec- 
ommended dosage it is only slightly diuretic and does not stimulate 
the action of the liver. ‘“Wittone” is not a notable discovery. It is 
primarily a laxative and is not a competent remedy nor an adequate 
treatment for all deranged stomachic conditions or for inactive liver, 
weak kidneys, or similar disorders, regardless of their cause. “Wit- 
tone” has no tonic qualities. “Wittone” is not an aid to digestion ex- 
cept as stated herein, and so far as it may affect constipation, it does 
so only by inducing an artificial movement of the bowels and not a 
natural movement. Its action is not that of a cleanser; its use will not 
tone up nor improve, but will rather tend to impair the natural action 
of the bowels. “Wittone” in the recommended dosage does not contain 
diuretics in a therapeutically significant quantity and will not 
strengthen the nerves. An open bowel is not an assurance of physical 
beauty; reliable professional opinion does not regard 87 percent of 
all ailments as traceable to constipation as the fundamental cause. 
“Wittone” is a preparation of the type generally described as “patent. 
medicine” and the claims made for its therapeutic properties are such 
as to characterize it as what is generally known as a “cure all.” It is 
not a competent treatment or remedy for rheumatic aches and pains 
and is of no value to women passing through the period of change of 
life. It has no significant analgesic properties. It will not relieve 
nervous indigestion, pains in the legs and sides, sick headaches, high 
blood pressure, heart trouble, nervousness, insomnia, prostate, kidney 
and gall bladder trouble or ulcers of the stomach; it will not, though 
seasonably taken, avert the common cold and it will not restore to 
normal all abnormal functioning of the nervous system, blood stream, 
liver, and stomach. 

Par. 7. The use by respondent of the foregoing false, deceptive and 
misleading statements, representations and claims, disseminated as 
aforesaid, with respect to said preparation, has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such false statements, representations and claims are true; that 
respondent’s preparation possesses the properties claimed and repre- 
sented, and will accomplish the results indicated, and causes a sub- 
stantial portion of the purchasing public, because of such erroneous 
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and mistaken belief, to purchase substantial quantities of respondent's 
preparation. 

As a result, trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the effective- 
ness in use of their respective preparations and products, as described 
in paragraph 8 hereof. In consequence thereof, injury has been and is 
now being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 138, 1939, issued and there- 
after. served its complaint in this proceeding upon said respondent, 
United Distributors, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On April 10, 1939, the respondent filed its answer in this pro- 
ceeding. Thereafter. a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and Richard P. Whiteley, assistant chief counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon, subject to the right of the 
respondent or of counsel for the Commission to file briefs and make 
application for oral argument as provided by the rules of the Com- 
mission, and also subject to the right of the respondent to file a peti- 
tion for review of the Commission’s order as provided by the Federal 
Trade Commission Act. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint, answer 
and stipulation, said stipulation having been approved, accepted and 
filed, and the respondent and counsel for the Commission having 
elected not to file briefs or make application for oral argument, and 
the Commission having duly considered the same and being now fully 
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-advised in the premises, finds that this proceeding is in the interest 
-of the public and makes its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, United Distributors, Inc., is a corpora- 
tion organized under the laws of the State of Kentucky and having 
its office and principal place of business in the city of Louisville, Ky. 
Respondent is now, and has been for more than one year last past, 
engaged in the business of manufacturing, selling and distributing © 
a certain preparation known as “Wittone” which is intended for use 
in the treatment of various diseases in man. In the course and con- 
duct of its business, respondent sells this preparation to members of 
the purchasing public situated in the various States of the United 
States and causes said preparation when sold by it to be transported 
from its aforesaid place of business in Kentucky and from its manu- 
facturing plant in the city of Utica, Ind., to purchasers thereof lo- 
cated in various States of the United States other than the States of 
Kentucky and Indiana and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said preparation in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. Each 12-ounce bottle of “Wittone” contains the following: 


feetron-AmMOninMpCipraltee. —. nn eS 40 grs. 

24 Sedum 'Saticyla tel Sis Fe) Sin Sor) See 27 ers. 
S=Oil of Cloves_—___--—-_- --__- Sets ie tale Dien %o minim. 
4 Macnesitim Sulphates2o2. 21 babs Iso) ble 3.3. OZS. 

5, Oil of Cassia_—_~ =~ ss se ee eee 2% minim. 
6; Sodium* Phosphate L718 BE eae Sees a 40 grs, 

Te Saccharines2s01 Dun JIbAsey Doe Miles _slocuron. 3% grs. 

S) sodium, Bicarbonate: —. = 238) Fini nant MENS 8. 27 grs 

OME ater ates SIE es a en eer Be ie 8.5 ozs 


Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is now, and has been for more than 1 year last past, engaged 
in substantial competition in commerce among and between the various 
States of the United States with other corporations and with individ- 
uals, firms and partnerships engaged in the sale and distribution of 
other preparations designed and intended for, and used in the treat- 
ment of, the conditions of the human body for which respondent 
recommends the use of its aforesaid preparation. Among such com- 
petitors in said commerce are many who do not misrepresent their said 
preparations or the therapeutic properties thereof. 

Par. 4. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated, and is now disseminating, and has caused, 
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and is now causing, the dissemination of advertisements concerning its 
said product by circulars, folders, calendars, match books, and other 
printed or written matter distributed in commerce among and between 
the various States of the United States, and by other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said product; and has disseminated, 
and is now disseminating, and has caused, and is now causing, the dis- 
semination of advertisements concerning its product by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said product in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. Among and 
typical of the statements and representations contained in said adver- 
tisements disseminated and caused to be disseminated as aforesaid, are 
the following: 


Modern doctors say that poisons from constipation swell up digestive organs 
causing pressure on nerves in this region. This nerve pressure causes frequent 
bilious spells, dizziness, headaches, sour stomach, dull tired-out feeling, sleepless 
nights, coated tongue, bad taste, and loss of appetite. 

Don’t fool with laxatives that give slow action * * *. What you want is 
Quick results. Get That Pressure Off The Nerves. Flush the intestinal system. 
When offending wastes are gone, the bowels return to normal size and nerve 
pressure stops. 

Almost at once you feel marvelously refreshed, blues vanish and life looks. 
bright again. 

That is why so many doctors are now insisting on gentle but Quick Action. 
That is why you should insist on Wittone. 

This efficient intestinal evacuant contains Seven carminative ingredients. 

It acts in relieving stomach distress at once, * * *. 

Clean stomach, liver and bowels mean an active mind, 

The only road to complete health and vitality and the best assurance of con- 
tinued well being is a clean alimentary tract. 

How to have rich, strong blood: There are two vital things to do: First, 
eat plenty of good food and digest it thoroughly. Second, keep the blood free 
from impurities and poisons. Thousands of people have been able to do both 
these things with the help of Wittone. It stimulates your appetite and helps 
digest your food properly, thus enabling the blood to get the proper nourish- 
ment from it. Wittone also cleanses the intestinal tract from impurities, thus 
preventing their absorption into the blood stream. This takes a heavy load 
off the liver and kidneys enabling them to work better. 

A notable discovery has been made that is bringing happiness and relief 
to men and women who are suffering the common afflictions caused by 
deranged stomach, inactive liver; weak kidneys and similar disorders. 

Its ingredients mix with the food in your stomach, improving your digestion 
which overcomes constipation in a natural way. 

Wittone will cleanse your bowels as they were never cleansed before and 
tone them into better daily action. 
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You get amazing relief as soon as these poisons leave the kidneys; relief 
from backache, bladder irritation, weakness. At any age, children are relieved 
from bed-wetting within a few days. (nerves are strengthened naturally.) 

* * * a beautiful woman is self made * * * she has guarded herself 
with * . * * proper habits against the ravages of time. Constipation is a 
“great American curse” * * *, 

According to Professional Opinion 87% of All sickness is traceable to 
putrefaction of decayed waste products and toxins formed in the colon. 

I find myself almost entirely free of rheumatic aches * * *, 

I was weak, run down and nervous. No doubt that is called “change of life 
* * *” After taking Wittone I feel like a different woman. > 

I suffered from profuse menstruation and awful cramping spells and had to 
go to bed every month. Since taking Wittone I have been able to do my 
housework. 

Wittone is constantly leading people back to normalcy in the functions of the: 
Nervous system, blood stream, kidneys, Stomach, Liver. 

Nervous indigestion * * * Wittone * * * was relieved. 

I suffered from sick headache spells * * * have not had a sick spell 
since. 

I have suffered from * * * high blood pressure * * * and heart 
trouble. One bottle of your tonic has made me feel fifty per cent better and 
I feel that another bottle will restore my health completely. 

If taken at the beginning of a cold it will entirely avert a cold. 

I took one bottle of Wittone and feel like a new woman. I suffered from 
bladder trouble, extreme nervousness and insomnia. 

Prostate and kidney trouble * * * I have been feeling fine. 

My legs had hurt me since 1905, my side and stomach had hurt me since 
1918 * * * after the fifth dose I had complete relief. 

* * * an ineurable case of ulcerated stomach. * * * I feel better 
than I have in years and can eat anything I want without the least discomfort. 

Several local doctors had treated me for gall bladder trouble * * *. It 
has helped me wonderfully. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not herein set out, 
all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body for which respondent recommends 
its preparation, or of the preparation itself and its effectiveness in 
the treatment of the said ailments and conditions, respondent, di- 
rectly and by implication, has represented that frequent bilious 
spells, dizziness, headaches, sour stomach, dull tired-out feeling, 
sleepless nights, coated tongue, bad taste, and loss of appetite are 
the results of pressure on the nerves in the region of the digestive 
organs due to poisons from constipation swelling those organs, that 
the use of “Wittone” will cause a quick flushing of the intestinal 
system and removal of pressure on the nerves in that locality with 
relief from the aforesaid symptoms and an almost immediate feeling 
by the user of refreshment, relief from mental depression, optimism 
and cheer; that the laxative action of “Wittone” is gentle but quick; 
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that said preparation contains seven carminatives; that it will imme- 


diately relieve all distresses located in the stomach; that the user of 
“Wittone” will have a clean stomach, liver, and bowels and an active 
mind; that the sole requisite for complete health, vitality, and well-_ 
being is a clean alimentary tract; that “Wittone” will enable the 
user to eat and digest sufficient food and keep the blood free from 


impurities, assuring him of rich strong blood; that “Wittone” will 
stimulate the appetite, assure proper digestion, cleanse the intestinal 
tract from impurities, and relieve the liver and kidneys of a part 
of their work; that it is a notable discovery and is a competent 
remedy and adequate treatment for all deranged conditions of the 
stomach and for inactive liver, weak kidneys, and similar disorders, 
regardless of their cause; that it will relieve constipation by im- 
proving the digestion; that it is a superlative bowel cleanser and that 
it will improve the natural action of the bowels; that it will drive 
poisons out of the kidneys, relieve backache, bladder irritations, 
weakness, bed-wetting in children, and will strengthen the nerves 
naturally; that beauty may be obtained by keeping the bowels open; 
that according to reliable professional opinion 87 percent of all ail- 
ments is due to the putrefaction of decayed waste products and 
poisons in the colon, due to constipation; that it will cure rheuma- 
tic pains; that it is beneficial to women experiencing the change of 
life; that it will relieve the pains and other distresses incident to 
menstruation; that it will relieve nervous indigestion, pains in the 
legs and sides, sick headaches, high blood pressure, heart trouble, 
nervousness, insomnia, prostate, kidney, and gall bladder trouble 
and ulcers of the stomach; that it will, if seasonably taken, avert the 
common cold and will restore to normal any abnormal functioning of 
the nervous system, blood stream, liver and stomach. 

Par. 6. The representations made by respondent, directly and by 
implication, and used and disseminated by respondent in the manner 
described, with respect to its said preparation are exaggerated, mis- 
leading, and untrue and constitute false advertising. In truth and 


in fact, constipation does not cause the digestive organs to swell. 


Distentions of the digestive organs are ordinarily due to gases caused 
by fermentation or other conditions which may or may not be an 
accompaniment of poisons and are not caused by poisons. Constipa- 
tion, although it may result in fermentation in the digestive tract, 
does not in all or in many cases result in the generation of poisons 


therein by fermentation or otherwise. The presence of a distension. 


of the digestive organs will not cause any significant pressure on the 
nerves in their locality and the symptoms of bilious spells, dizziness, 
headaches, sour stomach, dull tired feeling, sleepless nights, coated 


‘ 
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tongue, bad taste, and loss of appetite, are not due to nerve pressure 
in the region of the digestive organs caused by their distension, but 
to other causes. “Wittone” possesses laxative and cathartic prop- 
erties and the recommended dosage would ordinarily be sufficient to 
cause defecation, but will not, by relieving pressure on the nerves, 
eliminate the symptoms set forth above. 

The use of “Wittone” will not result m the lifting of mental 
depression, regardless of its cause. The action of “Wittone” is not 
gentle. “Wittone” does not contain seven carminatives, but only 
two. The ingredients of “Wittone” are not such as to afford any | 
immediate significant relief for al! stomach disorders. . 

To any cleanliness which “Wittone” may impart to the stomach, 
liver, or bowels, an active and alert mind is not a necessary con- 
comitant. Health, vitality, and well-being are not solely dependent 
upon a clean alimentary tract, but upon other factors as well. Ade- 
quate amounts of good food, a good digestion and an absence of im- 
purities and poisons are important, but not the only factors in a 
healthy condition of the blood stream. The only stimulations to the 
appetite and to the digestive processes and to the nourishment of the 
blood which “Wittone” will give are such as may arise from its tonic, 
laxative, or cathartic action. It does not relieve the liver of any 
portion of its normal functions. “Wittone” is not a notable discov- 
ery. It is primarily a laxative and is not a competent remedy nor 
an adequate treatment for all deranged stomachic conditions or for 
inactive liver, weak kidneys, or similar disorders, regardless of their 
cause. “Wittone” is not an aid to digestion except as stated herein, 
and so far as it may affect constipation, it does so only by inducing 
an artificial movement of the bowels and not a natural movement. 
Its use will not tone up nor improve the natural action of the bowels. 
“Wittone” will not strengthen the nerves. An open bowel is not an 
assurance of physical beauty; reliable professional opinion does not 
regard 87 percent of all ailments as traceable to constipation as the 
fundamental cause. It is not a competent treatment or remedy for 
rheumatic aches and pains and is of no value to women passing 
through the period of change of life. It has no significant analgesic 
properties. Its value in the treatment of kidney troubles is limited 
to those for which a mild diuretic is indicated. It will not relieve 
nervous indigestion, pains in the legs and sides, sick headaches, high 
blood pressure, heart trouble, nervousness, insomnia, prostate, and 
gall bladder trouble or ulcers of the stomach; it will not, though 
seasonably taken, avert the common cold and it will not restore to 
normal all abnormal functioning of the nervous system, blood stream, 
liver and stomach. 
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Par. 7. The use of the aforesaid statements and claims disseminated 
in the manner above described, induces, or is likely to induce, directly 
or indirectly, the purchase of a drug, and has had, and now has, the 
capacity and tendency to engender in the minds of the purchasing 
public the erroneous and mistaken belief that the said statements, 
representations and claims are true; that respondent’s preparation 
possesses the properties claimed and represented and will accomplish 
the results indicated, and causes, and has caused, a substantial por- 
tion of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s prepara- 
tion. As a direct result thereof, trade in commerce among and 
between the various States of the United States and in the District 
of Columbia has been diverted unfairly to the respondent from its 
said competitors, who do not misrepresent their respective prepara- 
tions or the therapeutic properties thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, United Dis- 
tributors, Inc., a corporation, as herein found, are all to the prejudice 
and injury of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and Richard P. Whiteley, assistant chief coun- 
sel for the Commission, which provides, among other things, that 
without further evidence the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding (respondent and 
counsel for the Commission having elected not to exercise their privi- 
lege, which was reserved in said stipulation, of filing briefs and mak- 
ing application for oral argument), and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, United Distributors, Inc., 
a corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from disseminating or causing to be disseminated any ad- 
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vertisement by means of United States mails or in commerce, as com- 
merce is defined in the Federal Trade Commission Act, by any 
means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of its medicinal preparation now 
designated “Wittone” or any other preparation or preparations com- 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under said name or any 
other name or names, or disseminating or causing to be disseminated 
any advertisement by any means for the purpose of inducing or 
which is likely to induce, directly or indirectly, the purchase in com- . 
merce, as commerce is defined in the Federal Trade Commission Act, 
of said preparation, which advertisements represent, directly or 
indirectly : 

1. That constipation causes a swelling of the digestive organs or 
that the generation of poisons is a usual consequence of constipation. 

2. That a distention of the digestive organs is caused by poisons 
or that a distention of such organs causes any significant pressure 
on the nerves in the locality of such organs. 

3. That bilious spells, dizziness, headaches, sour stomach, dull tired 
feelings, sleepless nights, coated tongue, bad taste, or loss of appetite 
are due to pressure on the nerves caused by a distention of the di- 
gestive organs, or that the use of said preparation will, by relieving 
pressure on the nerves, eliminate any of such conditions. 

4. That the use of said preparation will lift mental depression 
regardless of its cause, render the mind active or alert, or afford 
any significant immediate relief for all stomach disorders. 

5. That the action of such preparation is gentle or that its use 
will assure, in all cases, good health, vitality, well-being, or a healthy 
condition of the blood stream. 

6. That such preparation contains seven carminatives or that said 
preparation contains any specified number of carminatives other 
than the number which is in fact contained in said preparation. 

7. That said preparation has any beneficial effect in stimulating 
the appetite or digestive processes or nourishing the blood stream 
unless such representation is limited to the effectiveness of the tonic, 
laxative and cathartic properties of said preparation. 

8. That said preparation relieves the liver of any portion of its 
normal functions or that said preparation is a notable discovery. 

9. That said preparation is a remedy or an adequate treatment for 
all deranged stomachic conditions, inactive livers, weak kidneys 
or similar disorders. 

10. That said preparation has any therapeutic value in the treat- 
ment of constipation other than inducing an artificial bowel move- 
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ment or that the use of said preparation will tone up or improve the 
natural action of the bowels. 

11. That the use of said preparation will strengthen the nerves 
or assure or impart physical beauty to the user. 

12. That professional medical opinion is to the effect that 87 per- 
cent of all ailments are traceable to constipation as the fundamental 
cause, or that such opinion is to the effect that any other percentage 
of ailments are so traceable unless such percentage is the percentage 
generally recognized by the consensus of the medical profession. 

13. That said preparation is a remedy or a competent treatment 
for rheumatic aches or pains or is beneficial to women passing through 
the period of change of life, or that said preparation possesses 
significant analgesic properties. 

14. That said preparation has any therapeutic value in the treat- 
ment of kidney troubles unless such representation is limited to those 
conditions in the treatment of which a mild diuretic is indicated. 

15. That said preparation will relieve nervous indigestion, pains 
in the legs or sides, sick headaches, high blood pressure, heart trouble, 
nervoushess, insomnia, prostate or gall bladder trouble or ulcers of 
the stomach, or that said preparation will avert the common cold, or 
that said preparation will restore to normal all abnormal function- 
ing of the nervous system, blood stream, liver, or stomach. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. | 
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Syllabus 


In THe Marrer OF 


ISAAC S. FRIEDMAN, AN INDIVIDUAL TRADING AS 
WRIGHT PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDHR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3806. Complaint, June 3, 1989—Decision, Sept. 7, 1939 


Where an individual engaged in sale and distribution of hosiery, clocks, pen and - 
pencil sets, manicure sets and other articles of merchandise to purchasers in 
various other States and in the District of Columbia, in soliciting, selling 
and distributing his merchandise— 

Furnished various devices and plans of merchandising which involved operation 
of games of chance, gift enterprises, or lottery schemes for sale and dis- 
tribution thereof to purchasing public, and distribution to said public of 
certain literature and instructions, including push cards, order blanks and 
depictions of merchandise in question in circulars explaining his plan of 
selling same, under which person selecting by chance from 35 feminine names 
displayed on card, name corresponding with name concealed under card’s 
large seal received spinning-wheel clock of asserted $5 value, and person 
receiving certain number received De Luxe Combination Pen and Pencil of 
asserted $2 value, and amount paid by customer, if any, was contingent upon 
number selected by chance as determined by disk of card pushed, and oper- 
ator of card was compensated by premium or prize; and 

Supplied thereby to and placed in the hands of others means of conducting lot- 
teries in the sale of his merchandise in accordance with aforesaid or similar 
sales plans, varying in detail only therefrom, and under which fact as to 
whether purchaser received an: article of merchandise or nothing for amount 
of money paid, or article of merchandise free, and which article of mer- 
chandise purchaser was to receive, if any, was determined wholly by lot or 
chance, and involving game of chance or sale of a chance to procure an 
article of merchandise at price much less than normal retail price thereof, 
contrary to an established public policy of the United States government 
and in violation of the criminal laws, and in competition with many who are 
unwilling to adopt and use said or any method involving game of chance or 
sale of a chance to win something by chance, or any other method contrary 
to public policy, and refrain therefrom ; 

With result that many persons were attracted by his said sales plan or method 
employed in sale and distribution of his merchandise and by element of 
chance involved therein and were thereby induced to buy and sell such mer- 
chandise in preference to that offered and sold by competitors aforesaid who 
do not use such or equivalent method and with effect through use of such 
method and because of said game of chance of diverting trade unfairly to 
him from his competitors aforesaid who do not use such or equivalent method: 

Held, That such acts and practices under the circumstances set forth were all to 
the prejudice and injury of the public and competitors and constituted unfair 
methods of competition. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. L. P. Allen, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Isaac S. Friedman, 
an individual trading as Wright Products Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Isaac S. Friedman, is an individual 
trading as Wright Products Co. His principal office and place of 
business is located at 4803 North Keeler Avenue, Chicago, Ill. Re- 


spondent is now and for some time last past has been engaged in the 


sale and distribution of hosiery, clocks, pen and pencil sets, manicure 
sets, and other articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondent causes and has caused said merchandise, 
when sold, to be transported from his aforesaid place of business in 
the State of Illinois to purchasers thereof at their respective points 
of location in the various other States of the United States and in 
the District of Columbia. There is now, and has been for some time 
last past, a course of trade by respondent in such merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business, respondent is, and has been, in competition with other in- 
dividuals and with partnerships and corporations engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent in soliciting the sale of and in 
selling and distributing his merchandise furnishes, and has furnished, 
various devices and plans of merchandising <aaiiaa involve the opera- 
tion of games of chance, gift enterprises, or lottery schemes by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing pub- 
lic certain literature and instructions, including, among other things, 
push cards, order blanks, illustrations of his aad merchandise and 
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circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards 
and to the purchasing and consuming public. One of respondent’s 
push cards bears thirty-five (35) feminine names with ruled columns 
on the reverse side thereof for writing in the name of the customer 
opposite the feminine name selected. Said push card has thirty-five 
(35) small, partially perforated disks on the face of which is printed 
the word “push.” Concealed within each disk is a number which is 
disclosed when the disk is pushed or separated from the card. The 
-push card also has a large master seal, and concealed within the 
~ master seal is one of the feminine names appearing on the reverse 
side of said card. The push card bears legends or instructions as 
follows: 
Name under LARGE SEAL receives an 
ANIMATED 


SPINNING: WHEEL CLOCK 
The New Sensational Time Piece $5.00 VALUE 


Number 20 Receives De Luxe Combination 
Pen and Pencil—Value $2.00 


Numbers 1 to 19 Pay Only 
AMOUNT YOU DRAW 
Any Number Over 19 Pays Only 19¢ 


FREE—4 Numbers are FREE 
Sia Do not : 

You Pay nothing if you draw FEDIONE EBLA 

these numbers, yet have an 
equal chance 


until entire 
card is sold 


WRITH YOUR NAME OPPOSITE 
NAME YOU SELECT ON REVERSE SIDE 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instruc- 
tions. Said prizes or premiums are allotted to the customers or pur- 
chasers in accordance with the above legends and instructions. The 
fact as to whether a purchaser receives an article of merchandise or 
nothing for the amount of money paid or an article of merchandise 
free, and which of said articles of merchandise the purchaser is to 
receive, if any, is thus determined wholly by lot or chance. 

Respondent furnishes, and has furnished, various push cards ac- 
companied by said order blanks, instructions, and other printed mat- 
ter for use in the sale and distribution of his merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. The sales 
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plan or method involved in connection with the sale of all of said 
merchandise by means of said push card is the same as that herein- 
above described, varying only in detail. 

Par. 38. The persons to whom respondent furnishes, and has furn- 
ished, the said push cards use the same in purchasing, BAD and dis- 
gee respondent’s merchandise, in accordance with the ator tl 
sales plan. Respondent thus Seas to, and places in the hands 
of, others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of his 
merchandise and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
sort which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 


manner above alleged involves a game of chance or the sale of a — 


chance to procure an article of merchandise at a price much less than 
the normal retail price thereof...Many. persons, firms, and corpora- 
tions, who sell or distribute merchandise. in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method 
that is contrary to public policy, and such competitors  re- 
frain therefrom. Many persons are attracted by said _ sales 
plan or method employed by respondent in the sale and distribution 
of his merchandise and the element of chance involved therein, and 
are thereby induced to buy and sell respondent’s merchandise in 
preference to merchandise offered for sale and sold by said competi- 
tors of respondent who do not use the same or an equivalent method. 
The use of said method by respondent, because of said game of 
chance, has a tendency and capacity to, and does, unfairly divert 
trade in commerce between and among the various States of the 
United States and in the District of Columbia to respondent from his 
said competitors who do not use the same or an equivalent method, 
and as a result thereof substantial injury is being, and has been, done 
by respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


WRIGHT PRODUCTS CO. $27 
823 p ° Findings 
- Report, Finprnes As to THE Facts, AND OrprEr 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 3, 1989, issued and served 
its complaint in this proceeding upon respondent, Isaac 8. Fried- 
man, an individual trading as Wright Products Co., charging him 
with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On July 31, 1939, the respondent filed 
his answer, in which answer he admitted all the material allegations 
of fact set forth in said complaint, and waived all intervening pro- 
cedure and further hearing as to said facts. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

: FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Isaac S. Friedman, is an individual 
trading as Wright Products Co. His principal office and place of 
business is located at 4303 North Keeler Avenue, Chicago, Ill. Re- 
spondent is now and for some time last past has been engaged in 
the sale and distribution of hosiery, clocks, pen and pencil sets, mani- 
cure sets and other articles of merchandise in commerce between and 
among the various States of the United States and in the District 
of Columbia. Respondent causes and has caused said merchandise, 
when sold, to be transported from his aforesaid place of business 
in the State of Illinois to purchasers thereof at their respective 
points of location in the various other States of the United States 
and in the District of Columbia. There is now, and has been for 
some time last past, a course of trade by respondent in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business, respondent is, and has been, in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of lke or similar articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent in soliciting the sale of and in 
selling and distributing his mechandise furnishes, and has furnished, 
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various devices and plans of merchandising which involve the opera- 
tion of games of chance, gift enterprises or lottery schemes by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was and is substantially as follows: 
Respondent distributes and has distributed to the purchasing public 
certain literature and instructions, including, among other things, 
push cards, order blanks, illustrations of his said merchandise and 
circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards 
and to the purchasing and consuming public. One of respondent’s 
push cards bears thirty-five (35) feminine names with ruled columns 
on the reverse side thereof for writing in the name of the customer 
opposite the feminine name selected. Said push card has thirty-five, 
(35) small, partially perforated disks on the face of which is printed 


the word “push.” Concealed within each disk is a number which is | 


disclosed when the disk is pushed or separated from the card. The 
push card also has a large master seal, and concealed within the master 
seal is one of the feminine names appearing on the reverse side of 
said card. The push card bears legends or instructions as follows: 


Name under LARGE SEAL receives an 
ANIMATED 


SPINNING WHEEL CLOCK 
The New Sensational Time Piece $5.00 VALUE 


Number 20 Receives De Luxe Combination 
Pen and Pencil—Value $2.00 


Numbers 1 to 19 Pay Only 


AMOUNT YOU DRAW 
Any Number Over 19 Pays Only 19¢ 


Do not 
FREE—4 Numbers are FREE remove seal 
10—11—12—16 until entire 


eard is sold 


You Pay nothing if you draw 
these numbers, yet have an 
equal chance 


WRITH YOUR NAME OPPOSITE 
NAME YOU SELECT ON REVERSE SIDE 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instructions. 
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Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends and instructions. The fact as 
to whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid or an article of merchandise free, and 
which of said articles of merchandise the purchaser is to receive, if 
any, is thus determined wholly by lot or chance. 

Respondent furnishes, and has furnished, various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of a 
game of chance, gift enterprise or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise, in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the 
hands of, others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of 
his merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plan or method is a prac- 
tice of a sort which is contrary to an established public policy of 
the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respond- 
ent, as above found, are unwilling to adopt and use said method or 
any method involving a game of chance or the sale of a chance to 
win something by chance, or any other method that is contrary to 
public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has a tendency and 
capacity to, and does, unfairly divert trade in commerce between 
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and among the various States of the United States and in the District 
of Columbia to respondent from his said competitors who do not 
use the same or an equivalent method. Ge talbestrng 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by. the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent. admits all the material 
allegations of fact set forth in said complaint, and states that he © 
waives all intervening procedure and further hearing as to said facts 
and the Commission having made its findings as to the facts and. 
conclusion that said respondent has violated the provisions of the: 
Iederal Trade Commission Act. 

It is ordered, That the respondent, Isaac S. Friedman, an indi- 
vidual trading as Wright Products Company, or trading under any 
other name or names, his representatives, agents and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of hosiery, clocks, 
pen and pencil sets, manicure sets, or any other articles of mer- 
chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push or pull. 
cards, punchboards, or other lottery devices, so as to enable such 
persons to dispose of or sell any merchandise by the use thereof. — 

2. Mailing, shipping or transporting to his agents or to dis- 
tributors or to members of the public push or pull cards, punch- 
boards, or other lottery devices so prepared or printed as to enable 
said persons to sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That within 60 days from the date of the 
service of this order upon the said respondent, he shall file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which he has complied with this order. 
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In THE MATTER OF 


G. BERNARDI 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3857. Complaint, July 21, 1939—Decision, Sept. 7, 1939 


Where an individual engaged in sale and distribution of his ‘““Benaris” drug-con: 
taining medicinal preparation to purchasers in various other States and in - 
the District of Columbia; in advertisements which he disseminated through 
the mails and through newspapers and periodicals of general circulation, and 
through continuities broadcast from radio stations of extrastate audience, 
and which were intended and likely to induce purchase of his said produet— 
Represented, directly and by implication, that said ‘“Benaris” constituted 
a competent and effective cure or remedy for colds, chronic colds, catarrh, 
bronchitis, laryngitis, dryness of the throat, irritation and inflammation of 
the throat, inflamed and enlarged tonsils, hoarseness, rose or hay fever, and 
congestion of the nasal passages, and was an effective treatment and pre: 
ventive of rose or hay fever, facts being it was not such a cure or remedy 
for said various ailments and conditions, nor effective treatment for and 
preventive of rose or hay fever; 

(>) Represented that said “Benaris” would neutralize the tissues and eliminate 
colds, and in all cases relieve headaches, and would penetrate the openings 
to the sinuses and relieve sinus congestion and assure a healthful efficient 
day, and bring new life and sensation to user thereof, facts being it was 
not beneficial in relief of headaches which were not due to congestion of 
mucous membranes of the air passages, sinus openings in many cases are 
clogged so as to prevent access of such preparation, in which cases it would 
not penetrate the openings to the sinuses or relieve congestion, and it would 
not neutralize tissues or eliminate colds, or insure a healthful or efficient 
day, or bring new life or sensation to user; and 

(c) Represented that by use of said “Benaris” greater diaphragmatic fpeathihe 
could be obtained, resulting in finer head tones, and that it would increase 
resonance, volume, and quality of voice, facts being it would not cause such 
various results, aS above claimed ; 

With effect of misleading and deceiving members of purchasing public into 
erroneous and mistaken belief that such false and misleading statements 
and representations were true, and into purchase of his said drug-containing 
medicinal preparation, and with result, as direct consequence, that trade 
was diverted unfairly to him from his competitors who truthfully advertise 
the therapeutic value of their respective products; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


~— 


{a 


Myr. Robert Mathis, Jr. for the Commission. 
Baker, Hostetler & Patterson, of Cleveland, Ohio, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that G. Bernardi, here- 
inafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent G. Bernardi is an individual and has his 
office and principal place of business at 1017 Euclid Avenue in the 
city of Cleveland, State of Ohio. 

Par. 2. The respondent is now and has been for several years last 
past, engaged in the business of selling and distributing a medicinal 
preparation containing drugs designated “Benaris.” Respondent 
causes said preparation when sold, to be transported from his afore- 
said place of business in the State of Ohio to the purchasers thereof 
at their respective points of location in various States of the United 
States, other than the State of Ohio, and in the District of Colum- 
bia. Respondent maintains, and at all times mentioned herein has 


maintained, a course of trade in said preparation in commerce among — 


and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
is, and has been at all times referred to herein, in competition with 
other individuals and with corporations, firms, and partnerships 
also engaged in the sale and distribution in commerce among and 
between the various States of the United States and in the District 
of Columbia of products designed and used for the same purposes for 
which respondent recommends the use of the preparation Benaris. 

Par. 4. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning his said product, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations 
which have sufficient power to, and do, convey the programs ema- 
nating therefrom to listeners located in various States of the United 
States other than the State in which said broadcasts originate, and 
by other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
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likely to induce, directly or indirectly, the purchase of his said prod- 
uct; and has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said product, by various means, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of his said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among, and typical of the 
false statements and representations contained in said advertise- 
ments, disseminated and caused to be disseminated, as aforesaid, are 
the following: 


For colds, chronic colds, catarrh, bronchitis and laryngitis, use that soothing, 
refreshing formula, Benaris. Benaris, not only helps to cure, but prevents 
colds. Smokers find that it relieves the tendency to dryness and headaches. 

If you’re troubled with chronic colds, and nose and throat infections, here’s 
something you should know about. Benaris, spelled B-e-n-a-r-i-s, the develop- 
ment of a well-known concert singer, who for 23 years was unable to carry on 
his work. For this reason Benaris is especially recommended to those who are 
dependent on their voices a great deal. People who smoke find that Benaris 
relieves the tendency to dryness, and headaches. Those having enlarged tonsils, 
who wish to keep their throats, and voices in good condition should apply a few 
drops of Benaris on the back part of the tongue, especially in the morning. 
This refreshens and neutralizes the tissues. Bronchitis and laryngitis may like- 
wise be treated in the same manner. 

When a head cold comes on, use Benaris immediately. It acts instantly, re- 
lieving headaches, catarrh, bronchitis and laryngitis. Benaris is acclaimed for 
its remarkable cleansing and healing power. It keeps your nasal passages open, 
eliminates colds, and results in better health. 

Many people suffer unnecessarily from sinus ailments during the cold season— 
unaware that a new, practical, and lasting preparation, called Benaris, has been 
developed to give quick relief. Thousands have used this unusual formula, 
and found that Benaris checks, and relieves colds, headaches, catarrh, bronchitis, 
and laryngitis. Benaris is compounded from the very finest ingredients—and 
is acclaimed for its remarkable cleansing power, yet it never irritates. It 
relieves unpleasant irritation and inflammation of the throat, resulting in an 
instant improvement in the voice. Benaris will also relieve the difficulties 
caused by mouth breathing, when due to nasal congestion. In order that your 
children may have the benefit of soothing, refreshing Benaris, a special formula 
has been created for them, 

Benaris relieves and prevents colds, coughs, eases headaches of those who 
suffer from sinus ailments, catarrh, or other nasal disturbances. Very soothing 
and refreshing for people who smoke. People who have an inflamed throat or 
tonsils should insert a dropperful of Benaris directly into the throat. Very bene- 
ficial for those who use their voice. 

To Singers, Benaris will prove invaluable in clearing the nasal and accessory 
passages, thus restoring and increasing the resonance, volume and quality of 
the voice. Permits greater diaphragmatic breathing, with the result of finer 
head tones. Benaris aids in eliminating the necessity of forcing the voice, and 
many forms of hoarseness. 
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To lawyers, speakers, teachers, salesmen, and all those dependent upon 
their voices in their profession, or anyone desiring to improve his voice, Benaris 
will be found of great benefit because of its cleansing quality which penetrates 
the membranes of the nose and the entrance to the sinuses. 

Use Benaris every night on retiring to secure natural and comfortable rest. 
Benaris will loosen a congested nose which causes mouth breathing and prevents 
relaxation and hinders proper sleep. Use Benaris every morning on Trising, 
to assure a healthful, efficient day. 

* * %* ypon using Benaris they will discover how easy it is to remedy and 
eliminate the above ailments. Benaris will bring new life and sensation such 
as you have never realized before. 

Benaris never fails to relieve sinus congestion. 

Benaris is priceless. To ward off rose and hay fever treat mucous membrane 
frequently before attacking season. * * * Instant relief for headaches 
especially for over-indulgence. ; 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import or meaning not herein set- 
out, the respondent has represented, directly or by implication, that 
the preparation “Benaris” is a competent and effective cure or remedy 
for colds, chronic colds, catarrh, bronchitis, laryngitis, dryness of 
the throat, irritation and inflammation of the throat, inflamed and 
enlarged tonsils, hoarseness, rose or hay fever, and congestion of the 
nasal passages; that said preparation is an effective treatment for 
and will prevent rose or hay fever; that said preparation will neu- 
tralize the tissues and eliminate colds, and will in all cases relieve 
headaches, penetrate the openings to the sinuses, and relieve sinus 
congestion; that said preparation will assure a healthful, efficient 


day and bring new life and sensation to the user thereof, that by the - 


use of said preparation greater diaphragmatic breathing can be ob- 
tained, resulting in finer head tones, and that said preparation will 
increase the resonance, volume, and quality of the voice. 

Par. 6. The aforesaid statements and representations by respond- 
ent, used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and in 
fact, said preparation is not a cure or remedy for colds, chronic 
colds, catarrh, bronchitis, laryngitis, dryness of the throat, irrita- 
tion or inflammation of the throat, inflamed or enlarged tonsils, 
hoarseness, rose or hay fever, or congestion of the nasal passages. 
Said preparation is not an effective treatment for, nor will it prevent 
rose or hay fever. Said preparation will not neutralize the tissues 
or eliminate colds. Said preparation will not in all cases relieve 
headaches or sinus ailments. The use of said preparation will not 
insure a healthful or efficient day, or bring new life or sensation to 
the user thereof. The use of said preparation will not cause greater 
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diaphragmatic breathing or result in finer head tones, or increase 
the resonance, volume, or quality of the voice. 

Headaches are due to or persist because of various systemic or 
other disorders or conditions of the human body. Said prepara- 
tion is not beneficial in the relief of headaches which are not due to 
congestion of the mucous membranes of the air passages. In many 
cases the sinus openings are clogged so as to prevent access of said 
preparation, and in such cases said preparation will not penetrate 
the openings to the sinuses or relieve sinus congestion. 

Par. 7. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true, and into the pur- 
chase of respondent’s said medicinal preparation containing drugs. 
As a direct result, trade in commerce among and between the vari- 
ous States of the United States and in the District of Columbia has 
been diverted unfairly to the respondent from his said competitors 
who truthfully advertise the therapeutic value of their respective 
products. In consequence thereof, substantial injury has been, and 
is now being done by respondent to competition in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
_of respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnes Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 21, 1939, issued and served 
its complaint in this proceeding upon the respondent G. Bernardi, 
charging him with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On August 9, 1939, the re- 
spondent filed his answer, in which answer he admitted all the mate- 
rial allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
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Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1, Respondent G. Bernardi is an individual and has his 
office and principal place of business at 1017 Euclid Avenue in the 
city of Cleveland, State of Ohio. 

Par. 2. The respondent is now, and has been for several years last 
past, engaged in the business of selling and distributing a medicinal 
preparation containing drugs designated “Benaris.” Respondent 
causes said preparation, when sold, to be transported from his afore- 
said place of business in the State of Ohio to the purchasers thereof 
at their respective points of location in various States of the United 
States, other than the State of Ohio, and in the District of Columbia. ~ 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 8. In the course and conduct of his said business, respondent 
is, and has been at all times referred to herein, in competition with 
other individuals and with corporations, firms, and partnerships also 
engaged in the sale and distribution in commerce among and between 
the various States of the United States and in the District of 
Columbia of products designed and used for the same purposes for 
which respondent recommends the use of the preparation Benaris. 

Par. 4. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning his said product, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States; and by continuities broadcast from radio stations 
which have sufficient power to, and do, convey the programs emanat- 
ing therefrom to listeners located in various States of the United 
States other than the State in which said broadcasts originate, and 
by other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said 
product; and has disseminated and is now disseminating, and has 


. . . . . Sy ° 
caused and is now causing the dissemination of, false advertise- 
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ments concerning his said product, by various means, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of his said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among, and typical of the 
false statements and representations contained in said advertise- 
ments, disseminated and caused to be disseminated, as aforesaid, are 
the following: 


For colds, chronie colds, catarrh, bronchitis and laryngitis, use that sooth- 
ing, refreshing formula, Benaris. Benaris not only helps to cure, but prevents 
colds. Smokers find that it relieves the tendency to dryness and headaches. 

If you’re troubled with chronic colds, and nose and throat infections, here’s 
something you should know ‘about. Benaris, spelled B-e-n-a-r-i-s, the develop- 
ment of a well-known concert singer, who for 23 years was unable to carry on 
his work. For this reason Benaris is especially recommended to those who 
are dependent on their voices a great deal. People who smoke find that 
Benaris relieves the tendency to dryness, and headaches. Those having en- 
larged tonsils, who wish to keep their throats, and voices in good condition 
should apply a few drops of Benaris on the back part of the tongue, especially 
in the morning. This refreshens and neutralizes the tissues. Bronchitis and 
laryngitis may likewise be treated in the Same manner, 

When a head cold comes on, use Benaris immediately. It ‘acts instantly, 
relieving headaches, catarrh, bronchitis and laryngitis. Benaris is acclaimed 
for its remarkable cleansing and healing power. It keeps your nasal passages 
open, eliminates colds, and results in better health. 

Many people suffer unnecessarily from sinus ailments during the cold season— 
unaware that a new practical, and lasting preparation, called Benaris, has 
been developed to give quick relief. Thousands have used this unusual for- 
mula and found that Benaris checks, and relieves colds, headaches, catarrh, 
pronchitis, and laryngitis. Benaris is compounded from the very finest ingredi- 
ents—and is acclaimed for its remarkable cleansing power, yet it never irritates, 
It relieves unpleasant irritation and inflammation of the throat, resulting in 
an instant improvement in the voice. Benaris will also relieve the difficulties 
caused by mouth breathing, when due to nasal congestion. In order that your 
children may have the benefit of soothing, refreshing Benaris, a special formula 
has been created for them. 

Benaris relieves and prevents colds, coughs, eases headaches of those who 
suffer from sinus ailments, catarrh, or other nasal disturbances. Very soothing 
and refreshing for people who smoke. People who have an inflamed throat 
or tonsils should insert a dropperful of Benaris directly into the throat. Very 
beneficial for those who use their voice. 

To singers, Benaris will prove invaluable in clearing the nasal and accessory 
passages, thus restoring and increasing the resonance, volume and quality of 
the voice. Permits greater diaphragmetic breathing, with the result of finer 
head tones. Benaris aids in eliminating the necessity of forcing the voice, 
and many forms of hoarseness. 

To lawyers, speakers, teachers, salesmen, and all those dependent upon their 
voices in their profession, or anyone desiring to improve his voice, Benaris will 
be found of great benefit because of its cleansing quality which penetrates the 
membranes of the nose and the entrance to the sinuses. 
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Use Benaris every night on retiring to secure natural and comfortable rest, 
Benaris will loosen a congested nose which causes mouth breathing and prevents 
relaxation, and hinders proper sleep. Use Benaris every morning on rising, 
to assure a healthful, efficient day. 

* * * pon using Benaris they will discover how easy it is to. remedy! 
and eliminate the above ailments. Benaris will bring new life and sensation 
such as you have never realized before. 

Benaris never fails to relieve sinus congestion. 

Benaris is priceless. To ward off rose and hay fever treat mucous mem- 
brane frequently before attacking season. * * * Instant relief for headaches 
especially for over-indulgence. 

Par. 5. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import or meaning not herein set- 
out, the respondent has represented, directly or by implication, that 
the preparation “Benaris” is a competent and effective cure or 
remedy for colds, chronic colds, catarrh, bronchitis, laryngitis, dry-' 
ness of the throat, irritation and inflammation of the throat, in- 
flamed and enlarged tonsils, hoarseness, rose or hay fever, and 
congestion of the nasal passages; that said preparation is an effective 
treatment for and will prevent rose or hay fever; that said prepara- 
tion will neutralize the tissues and eliminate colds, and will in all 
cases relieve headaches, penetrate the openings to the sinuses, and 
relieve sinus congestion; that said preparation will assure a healthful, 
efficient day and bring new life and sensation to the user thereof; 
that by the use of said preparation greater diaphragmatic breathing 
can be obtained, resulting in finer head tones, and that said prepara- 
tion will increase the resonance, volume, and quality of the voice. 

Par. 6. The aforesaid statements and representations by respond-. 
ent, used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and in 
fact, said preparation is not a cure or remedy for colds, chronic colds,’ 
catarrh, bronchitis, laryngitis, dryness of the throat, irritation or 
inflammation of the throat, inflamed or enlarged tonsils, hoarseness, 
rose or hay fever, or congestion of the nasal passage. Said prepara- 
tion is not an effective treatment for, nor will it prevent rose or hay 
fever. Said preparation will not neutralize the tissues or eliminate’ 
colds. Said preparation will not in all ‘cases relieve headaches or 
sinus ailments. The use of said preparation will not insure a health-. 
ful or efficient day, or bring new life or sensation to the user thereof, 
The use of said preparation will not cause greater diaphragmatic 
_breathing or result in finer head tones, or increase the resonance, vol-' 
ume, or quality of the voice. 

Headaches are caused by various systemic or other disorders or con-. 
ditions of the human body. Said preparation is not beneficial in the. 
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relief of headaches which are not due to congestion of the mucous 
membranes of the air passages. In many cases the sinus openings are: 
clogged so as to prevent access of said preparation, and in such cases: 
said preparation will not penetrate‘ the openings to the sinuses or 
relieve sinus congestion. 

Par. 7. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity — 
to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true, and into the 
purchase of respondent’s said medicinal preparation containing drugs.’ 
As a direct result, trade in commerce among and between the various 
States of the United States and in the District of Columbia has been 
diverted unfairly to the respondent from his said competitors who 
truthfully advertise the therapeutic value of their respective products. 
In consequence thereof, substantial injury has been and is now being, 
done by respondent to competition in commerce between and among 
the various States of the United ee and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and hearing as to said facts and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, G. Bernardi, an individual, his 
agents, representatives, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from dissemi- 
nating or causing to be disseminated any advertisement by means of 
the United States mails or in commerce, as commerce is defined in 
the Federal Trade Commission Act, by any means for the purpose 
of inducing, or which is likely to induce, directly or indirectly, the 
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purchase of his medicinal preparation now designated “Benaris” or 
any other preparation or preparations composed of substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under said name or any other name or 
names, or disseminating or causing to be disseminated, any advertise- 
ment by any means for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase in commerce, as com- 
merce is defined in the Federal Trade Commission Act, of said prepa- 
ration, which advertisements represent, directly or indirectly: 

1. That said preparation is a cure or remedy for colds, chronic 
colds, catarrh, bronchitis, laryngitis, dryness of the throat, hoarse- 
ness, rose or hay fever, irritation or inflammation of the throat, 
inflamed or enlarged tonsils, or congestion of the nasal passages. 

2. That the use of said preparation neutralizes the tissues or 
eliminates colds or will insure a healthful or efficient day or bring 
new life or sensation to the user thereof. 

3. That the use of said preparation causes greater diaphragmatic 
breathing, or results in finer head tones or increases the resonance 
or volume or quality of the voice. 

4. That said preparation will relieve headaches unless such repre- 
sentation is limited to headaches which are due to congestion of the 
mucous membranes of the air passages. 

5. That said preparation will penetrate the openings to the sinuses 
or relieve sinus congestion unless such representations are limited 
to those cases in which the openings to the sinuses are not clogged 
so as to prevent the penetration therein of said preparation. 

6. That said preparation is an effective treatment for, or will 
prevent, rose or hay fever. 

It ts further ordered, That respondent shall, within 60 days after 
service upon him of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which he 
has complied with this order. 
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EUGENE H. HUNTER AND RAE LAMARR HUNTER, TRAD- 
ING AS THE FLORACUBE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLDGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3284. Complaint, Dec. 17, 1937—Decision, Sept. 8, 1939 


Where two individuals engaged in advertisement, sale, and distribution of 
medicinal preparation designated as “Floracubes” and, as thus engaged, 
in selling said product to purchasers in various States and in the District 
of Columbia, in substantial competition with others engaged in sale and 
distribution of like medicinal preparations and of preparations designed for 
treatment of same ills, maladies, and conditions for which their product 
was recommended, and including many who seil and distribute, in commerce 
among the various States and in said District, such various preparations 
and do not misrepresent the properties, therapeutic virtues, and functions, 
uses, or effects thereof— 

Represented, in letters, circulars, pamphlets, and other advertising media pub- 
lished and circulated throughout the country, that preparation in question 
was a cure or remedy for colitis, digestive disorders, headaches, overacidity, 
food decay, nervousness, rheumatism, ailments common to old age, high 
blood pressure, arthritis, heart trouble, weak eyes, and numerous other 
ailments and conditions, and for all common and annoying diseases, which 
would eliminate the cause of aforesaid ailments and conditions, facts 
being said “Floracubes” constituted nothing more than a laxative or purga- 
tive, depending upon amount, and therapeutic value thereof was limited to 
temporary relief of constipation, and it would not prevent, cure, eliminate, 
or rid the body of any disease, disorder, or malady, or of the causes of 
said ailments and conditions, and it was not a cure or remedy therefor, as 
above claimed; 

With capacity and tendency to mislead and deceive members of public into 
erroneous and mistaken belief that said preparation was a competent, 
adequate, and effective treatment and remedy for constipation, colitis, diges- 
tive disorders, and the various other ailments and conditions claimed and 
indicated as above set forth, including “loss of vitality” and ‘all common 
and annoying diseases,” and that it would eliminate causes thereof, and to 
induce members of public to buy and use said preparation because of such 
erroneous belief thus engendered, and to divert unfairly trade to them 
from competitors engaged in the sale of competing preparations in 
commerce : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. Charles P. Vicini and Mr, John J. Keenan, trial 
examiners. 

Mr. Joseph C. Fehr for the Commission. 

Mr. LeRoy Reames, of Los Angeles, Calif., for respondents. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to 2 Bey its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Eugene H. 
Hunter and Rae LaMarr Hunter, individually and trading as The 
Floracube Co., Inc., hereinafter referred to as respondents, have been 
and are now sates unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the Commis am 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondents, Eugene H. Hunter and Rae LaMarr 
Hunter are individuals trading and doing business under the name 
“The Floracube Company, Inc.,” and having their office and principal 
place of business located at 2133 Sunset Boulevard, in the city of Los” 
Angeles, in the State of California. They are now, and for more than 
1 year last past have been, engaged in advertising, selling, and dis- 
tributing a certain medicinal preparation designated as Floracubes. 
Respondents cause, and for several years last past have caused, said 
preparation, when sold, to be shipped from Los Angeles, Calif., to the 
purchasers thereof located in the various States of the United States 
other than the State of origin of such shipments, and in the District 
of Columbia. There is now, and has been for several years last past, 
a course of trade and commerce in said preparation sold by said re- 
spondents between and among the various States of the United States 
and in the District of Columbia. Respondents are now, and for more 
than 1 year last past have been, in substantial competition with other 
individuals, partnerships, firms, and corporations engaged in the sale 
and distribution of like medicinal preparations and other preparations 
designed for the treatment of the same ills, maladies, and conditions 
for which respondents’ product is recommended in commerce among 
the various States of the United States, and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents, in soliciting the sale of and selling 
said preparation “Floracubes,” represent, and during the time herein 
mentioned have represented, in letters, circulars, pamphlets, and other 
advertising media, having interstate circulation, as follows: 

Eliminate body ailments by controlling overacidity, constipation, stomach, and 
intestinal disorders. Get rid of waste acids and attain better health. Flora- 


cubes eliminate food decay and food fermentation, which are the causes of 
headaches, nervousness, rheumatism, and many other disorders. 
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Food decay within your body, eliminate it and renew health. Food decay 
produces destructive acids and wastes which have accumulated within the 
boc since childhood and are the main causes of declining age, physical 
ailments, and diseases. * * * Eliminates food decay, its causes and effects, 
overacidity, constipation, colitis, digestive disorders, rheumatics, and many 
‘other distressing conditions. 

Your life depends upon clean blood. Science now offers you a sure, safe 
method of eliminating all kinds of body ailments without diet or exercise. 

B auiminate destructive acids and waste produced by food decay within the 
bod y, which are the primary causes of all body ailments, diseases, and old 
age. Why struggle with diets, why suffer from effects of food decay when by - 
plying one simple law of Nature, the ravages of body ailments, disease, and 
i age can be eliminated. 

'_ Floracubes are insoluble but break down into microscopic particles that mix 
ith the wastes in the colon and check excessive absorption of decomposed 
inerals. Keep in mind that when Decay Acids are kept out of the body 
nd billions of Food Decay bacteria are eliminated daily along with food 
stes there will be only one answer—abundant Health! 
Floracubes * * * eliminate destructive acids and wastes which bawe 
-accumulated within the cells and tissues since childhood and are the primary 
causes of body disorders such as constipation, digestive and intestinal disorders, 
rheuma atics, arthritis, heart trouble, weak eyes, lack of pep, dizzy spells, liver, 
Kidney, and bladder trouble, declining age, loss of gland stamina, vitality, etc. 
_ All of said representations and statements, together with other 
tatements not herein detailed, purport to be descriptive of respond- 
t’s preparation, and the beneficial results that may reasonably be 
xxpected by the use of said preparation. In and by such representa- 
tions respondents represent that said preparation is a competent, 
adequate, and effective treatment and remedy for the cure of con- 
Epation, colitis, digestive disorders, headaches, overacidity, food 
ecay within the body, nervousness, rheumatism, old age, high blood 
eeeeure, arthritis, heart trouble, weak eyes, ack of pep,” dizzy 
, “liver te” “kidney trouble,” “bladder trouble,” “loss of 
g aN stamina,” “loss of vitality,” stiff joints, and “all common and 
“annoying diseases,” and that said preparation will eliminate the cause 
of such ailments and conditions. 
_ Par. 3. The representations made by the respondents in aid of the 
Sale of their Floracubes are grossly exaggerated, false, misleading, 
‘and incorrect. In truth and in fact Floracubes are nothing more than 
a laxative or purgative depending upon the amount ingested. The 
therapeutic value of said product is limited to the relief of temporary 
= constipation and it will not prevent, cure, eliminate, or rid the hu- 
body of any disease, disorder, or malady or of the causes of such 
ents and conditions. 
~ Par. 4. There are among the competitors of respondents, as men- 
med in paragraph 1 hereof, many who sell and distribute in com- 
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merce similar medicinal preparations, and other preparations de- 
signed for the same general purposes and uses who do not misrep- 
resent the properties, qualities, therapeutic virtues, functions, uses, or 
effects of their said competing products. 

Par. 5. The representations as hereinabove set forth and other 
similar representations made by respondents have had and do have 
the capacity and tendency to confuse, mislead, and deceive members 
of the public into the erroneous and-mistaken belief that said prep- 
aration is a competent, adequate, and effective treatment and remedy 
for constipation, colitis, digestive disorders, headaches, overacidity, 
food decay within the body, nervousness, rheumatism, old age, high 
blood pressure, arthritis, heart trouble, weak eyes, “lack of pep,” 
“dizzy spells,” “liver trouble,” “kidney trouble,” “bladder trouble,” 
“loss of gland stamina,” “loss of vitality,” stiff joints, and “all com- 
mon and annoying diseases” of the human body and will eliminate 
the causes of such ailments and conditions. The said representations 
of respondents have had and do have the capacity and tendency to in- 
duce members of the public to buy and use said preparation because 
of the erroneous beliefs engendered as above set forth and to unfairly 
divert trade to said respondents from competitors engaged in the 
sale of competing preparations in commerce among and between the 
various States of the United States and in the District of Columbia. 
Thereby substantial injury has been and is being done by respondents 
to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 6. The above alleged acts and practices of the respondents 
are all to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, FiInpINGs As To THE Faors, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 17, 1937, issued and on 
February 7, 1938, served its complaint in this proceeding upon re- 
spondents Eugene H. Hunter and Rae LaMarr Hunter, individuals, 
trading as The Floracube Co., Inc., charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of said respondents’ answer thereto, the Commission, by order 
entered herein, granted respondents’ motion for permission to with- 
draw said answer and to substitute therefor an answer admitting 
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all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearings as to said 
facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission in the said complaint and the sub- 
stitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents, Eugene H. Hunter and Rae LaMarr 
Hunter are individuals trading and doing business under the name 
“The Floracube Company, Inc.” ‘Their office and principal place of 
business is located at 2133 Sunset Boulevard, in the city of Los 
Angeles, in the State of California. They are now, and for more 
than 1 year last past have been, engaged in advertising, selling, and 
distributing a certain medicinal preparation designated as Flora- 
cubes. For several years last past respondents have caused, and now 
cause, said preparation, when sold, to be shipped from Los Angeles, 
Calif., to purchasers of said product located in various States of the 
United States, and in the District of Columbia. There has been for 
several years last past, and is now, a course of trade and commerce 
in said preparation sold by said respondents between and among the 
various States of the United States, and in the District of Columbia. 
During all the times mentioned herein respondents have been in sub- 
stantial competition in commerce as herein set out with other indi- 
viduals, partnerships, firms, and corporations engaged in the sale 
and distribution of like medicinal preparations and other prepara- 
tions designed for the treatment of the same ills, maladies, and con- 
ditions for which respondents’ product is recommended. 

Par. 2. During the time herein mentioned, respondents, in the 
course and conduct of their business as described in paragraph 1 
hereof, have solicited the sale of and sold said preparation “Flora- 
cubes,” by way of letters, circulars, pamphlets, and other advertising 
media, published and circulated throughout the country. In said 
ways and by said means, respondents have made many representa- 
tions of which the following are typical: 

Eliminate body ailments by controlling overacidity, constipation, stomach, 
and intestinal disorders. Get rid of waste acids and attain better health. 
Floracubes eliminate food decay and food fermentation, which are the causes 
of headaches, nervousness, rheumatism, and many other disorders. 
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Food decay within your body, eliminate it and renew ‘health. Food decay 
‘produces destructive acids and wastes which have accumulated within the 
body since childhood and are the main causes of declining age, physical ail- 
ments, and diseases. * * * Eliminates food decay, its cause and effects, 
overacidity, constipation, colitis, digestive disorders, rheumatics, and many 
other distressing conditions. 

Your life depends upon clean blood. Science now offers you a sure, safe 
method of eliminating all kinds of body ailments without diet or exercise. 

Eliminate destructive acids and waste produced by food decay within the 
body, which are the primary causes of all body ailments, diseases, and old 
age. Why struggle with diets, why suffer from effects of food decay when 
by applying one simple law of Nature, the ravages of body ailments, disease, 
and old age can be eliminated. 

Floracubes are insoluble but break down into microscopic particles that 
mix with the wastes in the colon and check excessive absorption of decom- 
posed minerals. Keep in mind that when Decay Acids are kept out of the 
body and billions of Food Decay bacteria are eliminated daily along with food 
wastes there will be only one answer—abundant Health! 

Floracubes * * * eliminate destructive acids and wastes which haye 
accumulated within the cells and tissues since childhood and are the primary 
eauses of body disorders such as constipation, digestive, and intestinal dis- 
orders, rheumatism, arthritis, heart trouble, weak eyes, lack ‘of pep, dizzy 
spells, liver, kidney, and bladder trouble, declining age, loss of gland stamina, 
vitality, ete. 

All of said representations and statements together with other 
statements not herein detailed, purport to be descriptive of respond- 
ents’ preparation, and the beneficial results that may reasonably be 
expected by the use of said preparation. In and by such representa- 
tions respondents represent that said preparation is a competent, 
adequate, and effective treatment and remedy for the cure of con- 
stipation, colitis, digestive disorders, headaches, overacidity, food 
decay within the body, nervousness, rheumatism, old age, high blood 
pressure, arthritis, heart trouble, weak eyes, “lack of pep,” dizzy 
spells, liver, kidney, and bladder trouble, “loss of gland stamina,” 
“loss of vitality,” stiff joints, and “all common and annoying 
diseases,” and that said preparation will eliminate the cause of such 
ailments and conditions. 

Par. 3. The representations made by the respondents in aid of the 
sale of their Floracubes are grossly exaggerated, deceptive, mislead- 
ing, and incorrect. In truth and in fact, Floracubes are nothing more 
than a laxative or purgative depending upon the amount ingested. 
The therapeutic value of said product is limited to the temporary relief 
of constipation and it will not prevent, cure, eliminate or rid the human 
body of any disease, disorder, or malady or of the causes of such ail- 
ments and conditions. Said product is not a cure or remedy for colitis, 
digestive disorders, headaches, overacidity, food decay within the 
body, nervousness, rheumatism, old age, high blood pressure, arthritis, 
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heart trouble, weak e¥es, “lack of pep,” dizzy spells, “loss of gland 
Stamina,” liver, kidney and bladder trouble, “loss of vitality,” stiff 
joints, and “all common and annoying diseases.” 

Par. 4. There are among the competitors of respondents, mentioned 

in paragraph 1 hereof, many who sell and distribute in common among 
_ and between the various States of the United States and in the District 
of Columbia similar medicinal preparations and other preparations 
designed for the same general purposes, and uses who do not misrep- 
resent the properties, qualities, therapeutic virtues, functions, uses, or 
effects of their said products. 
_ Par. 5. The representations as hereinabove set forth and other 
similar representations made by respondents have had and now have 
the capacity and tendency to mislead and deceive members of the pub- 
lic into the erroneous and mistaken belief that said preparation is a 
competent, adequate, and effective treatment and remedy for consti- 
pation, colitis, digestive disorders, headaches, overacidity, food decay 
within the body, nervousness, rheumatism, old age, high blood pres- 
sure, arthritis, heart trouble, weak eyes, “lack of pep,” dizzy spells, 
“liver trouble,” “kidney trouble,” “bladder trouble,” “loss of gland 
stamina,” “loss of vitality,” stiff joints, and “all common and annoying 
diseases” of the human body and will eliminate the causes of such 
ailments and conditions. The said representations of respondents 
have had and now have the capacity and tendency to induce members 
of the public to buy and use said preparation because of the erroneous 
beliefs engendered as above set forth and to unfairly divert trade to 
said respondents from competitors engaged in the sale of competing 
preparations in commerce among and between the various States of 
the United States and in the District of Columbia. 


CoNCLUSION 


The aforesaid acts and practices of the respondents, Eugene H. 
Hunter and Rae LaMarr Hunter, individuals, trading as The Flora- 
cube Co., Inc., as herein found, are all to the prejudice of the public 
and of respondents’ competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
- Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondent’s admit all the material 
allegations of fact set forth in said complaint, and state that they 
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waive all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondents, Eugene H. Hunter and Rae 
LaMarr Hunter, individuals, trading as The Floracube Co., Inc., 
their representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of a medicinal preparation now designated as 
“Floracubes,” or any other medicinal preparation composed of sub- 
stantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same name or under 
any other name or names, in commerce as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing that respondents’ preparation has any therapeutic 


value other than as palliative in the treatment of constipation, or. 


that said preparation is a cure or remedy for any disease, disorder, 
or malady, or that said preparation will prevent, eliminate, or rid 
the human body of any disease, disorder, or malady or the causes 
of such ailments and conditions. 

2. Representing that respondents’ preparation is a cure or remedy 
for colitis, digestive disorders, headaches, overacidity, food decay 
within the body, nervousness, rheumatism, ailments common to old 
age, high blood pressure, arthritis, heart trouble, weak eyes, lack of 
pep, dizzy spells, liver trouble, kidney trouble, bladder trouble, loss 
of gland stamina, loss of vitality, stiff joints, and all common and 
annoying diseases, or constitutes a competent or effective treatment 
therefor. 

It is further ordered, That the respondent shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order, 
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JEAN LAWRENCE, INDIVIDUALLY AND TRADING 
AS WELLS SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3767. Complaint, Apr. 17, 1939—Decision, Sept. 8, 1939 


Where an individual engaged in sale and distribution of radios, waffle irons, — 
tableware, griddles, automatic pencils, and other articles of merchandise to 
purchasers in various other States and in the District of Columbia, in 
Soliciting, selling, and distributing his said products— 

Furnished various devices and plans of merchandising which involved operation 
of games of chance, gift enterprises, or lottery scheme for sale and dis- 
tribution of such products to ultimate consumers wholly by lot or chance, 
and which included certain literature and instructions and push ecards, order 
blanks, depictions of said merchandise, and circulars explaining plan of 
selling same and of allotting it as premiums or prizes to operators of said 
cards and to purchasing and consuming public under plan in accordance 
with which person selecting by chance from 64 feminine names displayed 
on card, name corresponding to that concealed under card’s seal, received 
choice, in accordance with card’s explanatory legend and as there de- 
seribed, of radio, automatic waffle iron, or Wm. A. Rogers Tableware, with 
tarnishproof chest, or Nesco Table Broiler-Griddle, and in accordance with 
which amount, if any, paid by customer for chance was contingent upon 
number secured by chance depending on disk of card pushed, and three 
numbers, as announced, and last sale entitled those securing said numbers 
or making such purchase to “$1.00 Wahl Eversharp Pencil”; and 

Supplied thereby to and placed in hands of others means of conducting lot- 
teries in the sale of his merchandise in accordance with sales plan above 
set forth, under which fact as to whether purchaser received article of 
merchandise or nothing for amount of money paid or article of merchandise 
free and which of said articles of merchandise purchaser was to receive, if 
any, was determined wholly by lot or chance, and involving game of chance 
or sale of chance to procure an article of merchandise at price much less 
than normal retail price thereof, contrary to an established public policy 
of the United States Government and in violation of the criminal laws and 
in competition with many who are unwilling to adopt and use said or any 
method involving game of chance or sale of a chance to win something by 

chance or any other method contrary to public policy and refrain therefrom ; 

With result that many persons were attracted by said sales plan or method 
employed by him in sale and distribution of his merchandise and by element 
of chance involved therein and were thereby induced to buy and sell such 
products in preference to those offered and sold by his competitors afore- 
said who do not use such or equivalent method and with effect through use 
of such method and because of said game of chance of diverting unfairly 
trade in commerce to him from his said competitors who do not use such 
or equivalent method : 
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Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition and oot and deceptive acts and practices. 
in commerce. cf 


Mr. L. P. Allen, Jr. for the rnmission” 
Glickman & King, of Chicago, Ill, for respondent. ot 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that ean Lawrence, 
individually and trading as Wells Sales Co., hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the interest of the public, hereby issues its complaint, 
stating its charges in that respect as follows: ; 

Paracraru 1. Respondent, Jean Lawrence, is an individual trading 
as Wells Sales Co. His principal office and place of business was 
formerly located at 201 North. Wells Street, Chicago, Ill., but he is 
now located at 4930 North Monticello Avenue, Chicago, Ill. Re- 
spondent is now and for some time last past has been engaged in the 
sale and distribution of radios, wafile irons, tableware, griddles, auto- 
matic pencils, and other articles of merchandise in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent causes and has caused said mer- 
chandise, when sold, to be transported from his. aforesaid place of 
business in Illinois to purchasers thereof in the various other States 
of the United States and in the District of Columbia, at their respec- 
tive points of location. There is now and has been for some time 
last past. a course of trade by respondent in such merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of said 
business, respondent is and has been in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States. 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent in soliciting the sale of and in 
selling and asetens his merchandise furnishes, and has fur nished, 
various devices and plans of merchandising Savas involve the opera- 
tion of games of chance, gift enterprises, or lottery schemes by which 
said merchandise is sold and distributed to the ultimate consumers 


Ape 
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thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was and is substantially as follows: ad 
Respondent distributes and has distributed to the purchasing public 


certain literature and instructions, including among other things, 


D9. 
push cards, order blanks, illustrations of his said merchandise, and 


circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards 
and to the purchasing and consuming public. One of respondent’s 
push cards bears 64 feminine names with ruled columns on the reverse 
side thereof for writing in the name of the customer opposite the 
feminine name selected. Said push card has 64 small, partially 
perforated disks on the face of which is printed the word “push.” 
Concealed within each disk is a number which is disclosed when the 
disk is pushed or separated from the card. The push card also has 
a large master seal, and concealed within the master seal is one of the 
feminine names appearing on the reverse side of said card. The push 
card bears legends or instructions as follows: 
NAME UNDER SEAL RECEIVES 
CHOICE OF 
(SEAL) ESQUIRE JR. RADIO 
ESQUIRE TWIN AUTOMATIC 
WAFFLE IRON 
34-piece WM. A. ROGERS 
TABLEWARE 
(With Tarnishproof Chest) 
NESCO TABLE BROILER-GRIDDLE 
Numbers 11 to 29 pay what you draw 
All numbers over 29 pay 29¢ 
No Higher 
10—FREE NUMBERS—10 
1-2-3-4-5-6-T-8-9-10 are FREE 
4— ADDITIONAL GIFTS—4 
Numbers 9-19-29 and last sale each 
receive $1.00 Wahl Eversharp Pencil 
Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends and instructions. The fact as 
to whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid or an article of merchandise free, and 
which of said articles of merchandise the purchaser is to receive, 
if any, is thus determined wholly by lot or chance. 
Respondent furnishes and has furnished various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of 
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a game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in connection with the sale of all of said merchandise 
by means of said push card is the same as that hereinabove described, 
varying only in detail. 

Par. 3. The persons to whom respondent furnishes and has 
furnished the said push cards use the same in purchasing, selling, 
and distributing respondent’s merchandise, in accordance with the 
aforesaid sales plan. Respondent thus supplies to and places in the 
hands of, others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of his 
merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plan or method is a 
practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the 
criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations, who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and are thereby induced to buy and 
sell respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respond- 
ent, because of said game of chance, has a tendency and capacity to, 
and does, unfairly divert trade to respondent from his said com- 
petitors who do not use the same or an equivalent method, and as 
a result thereof substantial injury is being, and has been, done by re- 
spondent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 17, 1939, issued and served 
its complaint in this proceeding upon respondent, Jean Lawrence, 
an individual trading as Wells Sales Co., charging him with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. On July 31, 1939, the respondent filed his answer, in 
which answer he admitted all the material allegations of fact. set 
forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter the proceeding regularly 
came on for final hearing before the Commission on. the said com- 
plaint and the answer thereto, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Jean Lawrence, is an individual trad- 
ing as Wells Sales Co. His principal office and place of business 
was formerly located at 201 North Wells Street, Chicago, IL, but he 
is now located at 4930 North Monticello Avenue, Chicago, Il. 
Respondent is now and for some time last past has been engaged in 
the sale and distribution of radios, wafile irons, tableware, griddles, 
automatic pencils, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. Respondent causes and has caused said 
merchandise, when sold, to be transported from his aforesaid place 
of business in Illinois to purchasers thereof in the various other 
States of the United States and in the District of Columbia, at 
their respective points of location. There is now and has been for 
some time last past a course of trade by respondent in such merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of said business, respondent is and has been in competition with 
other individuals and with partnerships and corporations engaged 
in the sale and distribution of like or similar articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent in soliciting the sale of and in selling 
and distributing his merchandise furnishes, and has furnished, vari- 
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cus devices and plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was and is substantially as follows: 
Respondent distributes and has distributed to the purchasing public 
certain literature and instructions, including, among other things, 
push cards, order blanks, illustrations of his said merchandise and 
circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards 
and to the purchasing and consuming public. One of respondent’s 
push cards bears 64 feminine names with ruled columns on the re- 
verse side thereof for writing in the name of the customer opposite the 
feminine name selected. Said push card has 64 small, partially per- 
forated disks on the face of which is printed the word “push.” Con- 


cealed within each disk is a number which is disclosed when the disk — 


is pushed or separated from the card. The push card also has a large 
master seal, and concealed within the master seal is one of the femi- 
nine names appearing on the reverse side of said card. The push 
card bears legends or instructions as follows: 


NAME UNDER SEAL RECEIVES 


CHOICE OF 
ESQUIRE JR. RADIO 
ESQUIRE TWIN AUTOMATIC 
WAFFLE IRON 
34-piece WM. A. ROGERS 
TABLEWARE 
(With Tarnishproof Chest) 
NESCO TABLE BROILER-GRIDDLE 
Numbers 11:to 29 pay what you draw 
All numbers over 29 pay 29¢ 
No Higher 
10—FREE NUMBERS—10 
1—2-3—-4-5-6-7-8-9-10 are FREE 
4—ADDITIONAL GIFTS—4 
Numbers 9-19-29 and last sale each 
receive $1.00 Wahl Eversharp Pencil 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instruc- 
tions. Said prizes or premiums are allotted to the customers or pur- 
chasers in accordance with the above legends and instructions. The 


fact as to whether a purchaser receives an article of merchandise or 


nothing for the amount of money paid or an article of merchandise 
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free, and which of said articles of merchandise the purchaser is to 
receive, if any, is thus determined wholly by lot or chance. 

_ Respondent furnishes and has furnished various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in, the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said merchan- 
dise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

_ Par. 3. The persons to whom respondent furnishes, and has fur- - 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise, in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plan hereinabove set forth. 
‘The use by respondent of said sales plan or method in the sale of his 
merchandise and the sale of said merchandise by and through the 
use thereof and by the aid of said sales plan or method is a practice 
of a sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respond- 
ent, as above found, are unwilling to adopt and use said method or 

any method involving a game of chance or the sale of a chance to 
win something by chance, or any other method that is contrary to 
‘public policy, and such competitors refrain therefrom. Many per- 
sons are attracted by said sales plan or method employed by respond- 
ent in the sale and distribution of his merchandise and the element 
of chance involved therein, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respond- 
ent, because of said game of chance, has a tendency and capacity to, 
and does, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from his said competitors who do not use the same or 


an equivalent method. 
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The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent's 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com-_ 
misison upon the complaint of the Commission and the answer of : 


respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that he waives 


all intervening procedure and further hearing as to said facts, and — 


the Commission having made its findings as to the facts and con- | 
clusion that said respondent has violated the provisions of the Fed- 


eral Trade Commission Act. 


It 7s ordered, That the respondent, Jean Lawrence, individually ° 


and trading as Wells Sales Co., or trading under any other name » 


or names, his representatives, agents, and employees, directly or ° 
through any corporate or other device, in connection with the offer-— 


ing for sale, sale, and distribution of radios, waffle irons, griddles, 


tableware, automatic pencils, or any other articles of merchandise | 


in commerce, as commerce is defined in the Federal Trade Commis- - 


sion Act, do fortwith cease and desist from: 
1. Supplying to or placing in the hands of others push or pull 


cards, punchboards, or other lottery devices, so as to enable such . 


persons to dispose of or sell any merchandise by the use thereof. 


2. Mailing, shipping, or transporting to his agents or to distribu- - 
tors or to members of the public push or pull cards, punchboards, or ° 
other lottery devices so prepared or printed as to enable said per- : 


sons to sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That within 60 days from the date of the 


service of this order upon the said respondent, he shall file with the : 
Commission a report in writing, setting forth in detail the manner ° 


and form in which he has cainelicd with this order. 
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AMERICAN OIL COMPANY AND GENERAL FINANCE, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF PARAGRAPHS (A) AND (F) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY THE ROBINSON-PATMAN ACT, APPROVED JUNE 
19, 1936 


Docket 3843. Complaint, July 7, 1939—Decision, Sept. 9, 1939 


Where a corporation engaged in distributing and selling, in commerce, gasoline 
and other petroleum products in various States and in the District of Colum- 
bia, and in delivering such products -in said District at gasoline stations 
therein in tank wagons from its bulk plants in State of Virginia, and in 
selling its said products in said District to various dealer purchasers, in- 
eluding corporate concern which (1) was engaged in business, among other 
things, of selling and financing sale of taxicabs and in the leasing and oper- 
ating of a gasoline station in said District at which it sold gasoline and 
petroleum products of said corporation at retail to taxicab operators and 
to general public, and which concern (2) purchased products of such cor- 
poration from it under provisions of so-called Commercial Consumer Con- 
tracts and agreements of said corporation, by which concession of 15 cents 
per gallon from the posted retail tank-wagon price, subject to certain mini- 
mum and maximum charge, was on specific condition that all products thus 
purchased were for buyer’s own consumption and not for resale in whole or 
in part to purchaser’s employees or to any other person, firm, or corporation— 

Discriminated in price between said concern and other retail gasoline dealers in 
said District who purchased and dealt in gasoline and petroleum products 
of said corporation, through sale, at prices substantially lower than those 
charged by it to other retail dealers, of its said products to such concern, 
which resold products, thus purchased by it at said price concessions on 
express and specific condition that they were for purchaser’s own consump- 
tion only and not for resale, to the public and to its owned and controlled 
taxicabs; to the injury of other retail gasoline dealers in competition with 
it who were required to and did pay said corporation and other suppliers full 
posted retail dealer tank-wagon prices applicable on date and at point of 
delivery. 

With result that effect of such discrimination in price had been and might be 
substantially to lessen competition in line of commerce in which said con- 
cern and other retail gasoline dealers in said District were engaged, and to 
injure, destroy and prevent competition with said corporation, and with said 
concern which received benefit of discrimination aforesaid : 

Held, That such discrimination in price in sale of the gasoline and petroleum 
products of said corporation between said concern and other competing 
retail gasoline dealers in said District, constituted a violation of section 
2 (a) of the Clayton Act, as amended by Robinson-Patman Act; and 

Where said concern engaged as aforesaid, and subsequent to the execution of 
the first of said contracts providing for such concessions on the express 
provision, above set forth, that purchase was for buyer’s own consumption 
and not for resale, and well knowing that prices thus fixed in said various 
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contracts, and thereafter paid to said corporation, were lower than those 
at which said corporation’s products had been sold by it during period 
involved to other retail gasoline dealers in said District, many of which 
competed with the station or stations operated by said concern in sale of 


said corporation’s products— - 
Knowingly induced such discrimination in price and knowingly received, during 


period aforesaid, benefit thereof : Ls 
Held, That such knowing inducement and receipt of such price discrimination 
as aforesaid, constituted violation of section 2 (f) of Clayton Act, as 


amended. 


Mr. F. Hier and Mr. J. W. Carter, Jr. for the Commission. 
Ur. Charles Henry Thompson, of Baltimore, Md., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved October 
15, 1914, entitled “An Act to supplement existing laws against un- 


lawful restraints and monopolies, and for other purposes” (the Clay- 


ton Act—U. S. C. title 15, sec. 13), as amended, and by virtue of the 
authority vested in it by said act, the Federal Trade Commission, 
having reason to believe that American Oil Co., a corporation, has 
violated the provisions of subsection (a) of section 2 of said Clayton 
Act, as amended, and that General Finance, Inc., has violated the 
provisions of subsection (f) of section 2 of said Clayton Act, as 
amended, hereby issues its complaint stating its charges in those 
respects as follows: 

ParacrapH 1: Respondent American Oil Co. is a corporation. or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Maryland, with principal office located in the Ameri- 
can Building, Baltimore, Md. Said respondent is engaged chiefly 
in the business of producing, manufacturing, distributing, and selling 
gasoline and other petroleum products in various States of the United 
States and in the District of Columbia. Gasoline manufactured and 
sold by said respondent is mostly of two grades, panel, a so-called 
“high-test” gasoline sold under the trade name “Amoco,” and a “stand- 
ard” gasoline sold under the trade name Uo ohica heel r “Orange 
American.” Gasoline sold and delivered by said eet to gas- 
oline stations in the District of Columbia is transported into the 
District of Columbia in tank wagons from said respondent’s bulk 
plants in the State of Virginia and delivered from said tank wagons. 

Par. 2. Respondent General Finance, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Delaware, with principal office and place of business 
located at 2221 Fourteenth Street NW., Washington, D. C. 
Said respondent is engaged in the business, among other things, of 
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selling and financing the sale of taxicabs, and also leases and operates 
two gasoline stations, one located at the corner of Fourteenth Street 
and Florida Avenue NW., Washington, D. C., and another located at 
the corner of Sixth Street and Rhode Island Avenue NW., Washing- 
ton, D.C., at which stations it engages in the business of selling 
“Amoco” and “American” gasoline at retail to taxicab operators 
and to the public. 

_ Par. 3. The said gasoline stations operated by respondent General 
Finance, Inc., as set forth in paragraph 2 hereof, are engaged in 
competition in the sale of gasoline at retail with numerous other 
dealers in gasoline in the District of Columbia selling American Oil 
Co. gasoline, and with gasoline dealers selling the gasoline of other 
_ producers. 

Par. 4. On or about July 17, 1936, respondent American Oil Co. 
entered into a contract for the sale of gasoline with six corporations, 
four doing business in Washington, D. C., and two in Baltimore, 
Md., all engaged in the business of organizing, promoting, and serv- 
ing associations or groups of taxicab’ operators in those cities. A 
copy of said contract, marked “Exhibit A” is annexed hereto and 
made a part hereof.t | The word “Corporation” in the name “City 
Cab Corporation, Inc.” was inserted in said contract by mutual error 
of the parties and said name was intended to be and describe City 
Cab Association, Inc., of Washington, D. C.; and said contract has 
at all times been so understood and treated by the parties. Said 
contract provides for the sale of “Amoco” and “American Gas” Py 
tank-wagon delivery in the District of Columbia at a price of 
5% cents per gallon below the current posted retail service-station 
price for said products, said price being from 15 cents to 21% cents 
lower than the posted tank-wagon prices charged by respondent 
American Oil Co. for “Amoco” and “American Gas” sold by it to. 
other retail gasoline station operators in the District of Columbia. 

Par. 5. The business policies and activities of all of the taxicab 
companies named in said contract were at the time of the execution 
of said contract controlled by respondent General Finance, Inc., or 
by its officers, Herbert Glassman and Edward C. Ostrow, through 
stock ownership or voting control and through ownership of the 
Majority of the taxicabs operated under the names of said com- 
panies. The gasoline used in taxicabs which are owned by or oper- 
ated under the names of said companies, is purchased by the oper- 
ators of such taxicabs, and is not supplied by said companies or by 
respondent General Finance, Inc., except by sale. 


1See p. 868, 
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Par. 6. Subsequent to the execution of said contract, and during 
the years 1937, 1938, and 1939, respondent American Oil Co. has 


, at a > sks 
sold and delivered large quantities of “Amoco” and “American” gas- | 


oline, pursuant to the terms of sale and at the prices specified in 
said contract of July 17, 1936, to respondent General Finance, Inc. 
Such deliveries have averaged more than 100,000 gallons per month 
during said period, and have been made at the retail gasoline sta- 
tions operated by General Finance, Inc., at Fourteenth Street and 
Florida Avenue NW., and Sixth Street and Rhode Island Avenue 
NW., Washington, D. C., as aforesaid. American Oil Co. has billed 


said gasoline to General Finance, Inc., and payment for the same 


has been made by General Finance, Inc. The gasoline so purchased | 
by General Finance, Inc., has been resold by it at retail to taxicab — 
operators and to the public generally. The fact of such resale has — 


at all times been well known to respondent American Oil Co., al- 
though the said contract provides that the products purchased there- 
under “are for Buyer’s own consumption only and not for resale, in 
whole or in part, to Buyer’s employees or any other person.” 

Par. 7. By selling its “Amoco” and “American” gasolines to re- 
spondent General Finance, Inc., at the prices stated in paragraph 4 
hereof, and by contracting to sell its said gasolines in the District of 
Columbia to City Cab Association, Inc., General Taxicab, Inc., Prudom 
Cab Co., Inc., and Harlem Taxicab Association, Inc., at said prices, 
which prices are substantially lower than the prices charged by it for 
said gasolines, respectively, to other retail dealers in gasoline in the 
District of Columbia, respondent American Oil Co. has discriminated 


in price, and is discriminating in price, between respondent General ~ 


Finance, Inc., City Cab Association, Inc., General Taxicab, Inc., Pru- 


dom Cab Co., Inc., and Harlem Taxicab Association, Inc., respectively, — 


and other retail gasoline dealers in the District of Columbia who 


purchase and deal in said American Oil Co. products. The effect of | 


such discrimination in price has been and may be substantially to 
lessen competition and tend to create a monopoly in commerce in and 
with the District of Columbia in the sale and distribution of gasoline, 
and to injure, destroy, and prevent competition with respondent Ameri- 
can Oil Co. and with its said customers receiving the benefit of said 
discrimination. 

Par. 8. Said contract of July 17, 1936, was executed on behalf of 
five of the six taxicab companies named as buyers by Herbert Glass- 
man and Edward C. Ostrow, who are president and treasurer, respec- 
tively, of respondent General Finance, Inc. Respondent General Fi- 


nance, Inc., and its said officers, at the time of the execution of said | 


contract and at all times since that date, have well known that the > 


| 
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prices for “Amoco” and “American” gasoline fixed in said contract. and 
thereafter paid by said respondent to American Oil Co. for said gaso- 
line, as hereinbefore set forth, were and are from 15 cents to 214 cents 
lower than the prices at which “Amoco” and “American” gasoline have 
been sold by American Oil Co. during the same period to other retail 
gasoline dealers in the District of Columbia, including many such deal- 
ers competing in the sale of “Amoco” and “American” gasoline with the 
stations operated by General Finance, Inc. Said discrimination in 
price was knowingly induced, and at all times herein mentioned has 
knowingly been received, by respondent General Finance, Inc. Said 
discrimination in price, as more fully set forth in the preceding para- 
graphs hereof, is prohibited by subsection (a) of section 2 of said 
Clayton Act, as amended. 


Report, Finprnes as To tHe Facrs, aNp Orprr 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (title 15, Sec. 13), the Federal Trade Commission, on July 7, 
1939, issued and served its complaint in this proceeding upon the 
parties respondent named in the caption hereof, charging respondent 
American Oil Co. with violating the provisions of paragraph (a) of 
section 2 of the said act as amended, and charging respondent General 
Finance, Inc., with violating the provisions of paragraph (f) of sec- 
tion 2 of said act as amended. After the issuance and service of said 
complaint, answers admitting the material allegations set forth in the 
complaint to be true were filed on behalf of the respondents, American 
Oil Co. and General Finance, Inc. Thereafter said respondents filed 
with the Commission waivers of all subsequent and intervening pro- 
cedure and any further hearing as to the facts and any notice thereof. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the admissions of 
fact made in said answers filed thereto, and the Commission having 
duly considered the same and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts and conclusion: 


FINDINGS AS TO THE FACTS 


Paracrary 1. That the respondent American Oil Co. is a corpora- 
tion under the laws of the State of Maryland, with its principal office 
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located in the American Building, Baltimore, Md., and is engaged in 
the business of distributing and selling in commerce gasoline and 
other petroleum products in various States of the United States and. 
in the District of Columbia, said gasoline and petroleum products 
sold in the District of Columbia being delivered at gasoline stations 
therein in tank wagons from respondent’s bulk plants in the State of 
Virginia. 

Par. 2. That respondent General Finance, Inc., is a corporation 
under the laws of the State of Delaware, with its principal office and 
place of business at 2221 Fourteenth Street NW., Washington, D. C., _ 
and is engaged in the business, among other things, of selling and | 
financing the sale of taxicabs, and the leasing and operating of a gas-__ 
oline station located at the corner of Fourteenth Street and Florida 
Avenue NW., Washington, D. C., at which station it sells gasolme 
and petroleum products of the respondent American Oil Co. at retail 
to taxicab operators and to the general public. That respondent Gen- 
eral Finance, Inc., operated for a period of 3 weeks, from August 25 
to September 16, 1938, an additional gasoline station at the corner 
of Sixth Street and Rhode Island Avenue NW., Washington, D. C., 
but that since September 16, 1938, said respondent General Finance, — 
Inc., has not operated said station. 

Par. 3. That respondent General Finance, Inc., as operator of the 
said gasoline station at Fourteenth Street and Florida Avene NW., 
Washington, D. C., in the sale of gasoline and petroleum products at 
retail, is in competition with numerous other station operators and 
retail dealers in gasoline and petroleum products in the District of 
Columbia selling the gasoline and petroleum products of the respond- 
ent American Oil Co., and also in competition with station operators 
and retail dealers selling the gasoline and petroleum products of 
other suppliers. 

Par. 4. That on or about July 17, 1936, respondent American Oil 
Co. entered into a contract with six corporations, to wit: General 
Taxicab, Inc., and Sun Cab Co., Inc., doing business in Baltimore, 
Md.; and City Cab Association, Inc., General Taxicab, Inc., Prudom 
Cab Co., Inc., and Harlem Taxicab Association, Inc., doing business 
in Washington, D. C., for the sale of gasoline. All of these corpora- 
tions were and are engaged in the business of organizing, promoting, 
and servicing associations or groups of taxicab operators in Balti- 
more and Washington. Said contract provided for the. sale of 
gasoline by the respondent American Oil Co. to said six corporations 
at a price of 158 cents per gallon less than the posted retail tank- 
wagon price per gallon charged by respondent American Oil Coj 
to undivided dealer accounts, on the date of delivery, subject, 
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however, to a minimum of 81% cents per gallon and a maximum of 11 
cents per gallon. Said contract was designated by respondent Ameri- 
can Oil Co. as a Commercial Consumer Contract, and provided 
specifically that all products purchased thereunder were for the pur- 
chaser’s own consumption and not for resale in whole or in part to the 
purchaser’s employees or any other person, firm, or corporation. 

Par. 5. That subsequent to the execution of said contract, and dur- 
ing the year 1937 and part of the year 1938, respondent American 
~Ouil Co. sold and delivered in its tank wagons from its bulk plant 

in the State of Virginia large quantities of its gasoline and petroleum 
products pursuant to the terms of sale and at the prices specified 
in said contract. Deliveries were made to the said gasoline station 
operated by respondent General Finance, Inc., at Fourteenth Street 
and Florida Avenue NW., said deliveries averaging more than 
100,000 gallons per month and payment therefor being made by the 
respondent General Finance, Inc., directly to the respondent Ameri- 
ean Oil Co. On or about July 1, 1938, respondent American Oil 
Co. having previously ascertained that said deliveries hereinabove 
referred to had in fact been paid for by the respondent General Fi- 
nance, Inc., entered into a contract with respondent General Finance, 
Inc., for the sale of its gasoline and petroleum products, which contract 
contained the same terms of sale, prices, and conditions as said con- 
tract of July 17, 1936, hereinabove referred to in paragraph 4 hereof. 
Thereafter, respondent American Oil Co. sold and delivered large 
quantities of its gasoline and petroleum products to respondent Gen- 
eral Finance, Inc., at said gasoline station at Fourteenth Street and 
Florida Avenue NW., under and pursuant to the terms of sale and 
at the prices specified in the said contract of July 1, 1938. It also 
sold and delivered 19,000 gallons of its gasoline and petroleum prod- 
ucts under said contract of July 1, 1938, from August 25, 1938, to 
September 16, 1938, to a gasoline station located at Sixth and Rhode 
Island Avenue NW., Washington, D. C., operated by the respondent 
General Finance, Inc., but respondent American Oil Co. discontinued 
sale and deliveries to said station at Sixth Street and Rhode Island 
Avenue NW., on and after September 16, 1938. 

Par, 6. That the gasoline and petroleum products so purchased by 
respondent General Finance, Inc., since April 1, 1937, were resold 
by it at retail to taxicab operators and to the public generally at 
said gasoline station at Fourteenth Street and Florida Avenue NW., 
Washington, D. C., and also from August 25, 1938, to September 16, 
1938, at said additional gasoline station located at Sixth Street and 
Rhode Island Avenue NW., Washington, D. C., and the fact of such 
resale became known to respondent American Oil Co., in August 
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1938. Whereupon respondent American Oil Co., required respondent 
General Finance, Inc., to execute a dealer contract for the purchase 
of all gasoline to be resold by said respondent General Finance, Inc., 
to the general public, which said dealer contract was executed by 
respondent General Finance, Inc., and respondent. American Oil Co. 
on September 1, 1938, the terms of which require respondent General 
Finance, Inc., to pay respondent American Oil Co. for all gasoline 
thereafter purchased at its regular undivided dealer tank-wagon 
prices for the particular products purchased, applicable on date of 
delivery. Thereafter, on September 8, 1938, said respondents Amer- 
ican Oil Co. and General Finance, Inc., entered into an agreement 
supplemental to said contract of September 1, 1938, which said sup- 
plemental agreement provided that respondent General Finance, Inc., 
should pay for all gasoline purchased for resale at the current un- 
divided dealer tank-wagon prices of respondent American Oil Co. 
prevailing in Washington, D. C., on date of delivery, and should: 
pay for all purchases made for consumption in the taxicabs of said 
associations and its controlled taxicabs in Washington, D. C., at the 
prices and upon the terms and conditions of said Commercial Con- 
sumer Contracts of July 17, 1936, and July 1, 1938, and further pro- 
vided that respondent American Oil Co. would bill respondent 
General Finance, Inc., for all purchases thereafter made at the reg- 
ular undivided dealer tank-wagon prices for the particular products 
purchased, applicable on date of delivery, but at the end of each 
month would credit respondent General Finance, Inc., with the con- 
tract price differential between said regular undivided dealer tank- 
wagon price and said price fixed in the contracts of July 17, 1936, 
and July 1, 1938, upon the gallonage reported by respondent General 
Finance, Inc., to respondent American Oil Co. as having been sup- 
plied by said respondent: General Finance, Inc., to taxicabs owned 
and/or controlled by it. Since September 8, 1938, respondent Gen- 
eral Finance, Inc., has furnished to respondent American Oil Co. 
monthly statements showing gallonage supplied the said taxicabs 
and gallonage resold to the public generally, for which the full, 
regular, undivided dealer tank-wagon price has been collected. At 
the end of each month respondent American Oil Co. has credited 
the account of respondent General Finance, Inc., with the contract 
price differential upon the gallonage reported by respondent, Gen- 
eral Finance, Inc., as supplied to taxicabs owned and/or controlled 
by it. Respondent, General Finance, Inc., admits in its substitute — 
answer that the gasoline so purchased by it under said contract of | 
September 1, 1938, and supplemental agreement of September 8 


am 
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1938, has been and is now being resold to the public and to its 
owned and/or controlled taxicabs. 
_ Par. 7. That respondent American Oil Co., by selling its gasoline 
and petroleum products to respondent General Finance, Inc. at 
prices which were substantially lower than the ‘prices charged by 
it for said gasoline and petroleum products to other retail dealers 
‘in said products in the District. of Columbia, has discriminated in 
price between respondent General Finance, Inc., and other retail 
gasoline dealers in the District of Columbia who purchase and deal 
in the gasoline and petroleum products of respondent America Oil 
Co., and the effect of such discrimination in price has been, and may 
be substantially to lessen competition in the line of commerce in 
which said respondent General Finance, Inc., and other retail gaso- 
line dealers in the District of Columbia were engaged; to injure, 
destroy, and prevent competition with respondent American Oil 
Co. and with respondent General Finance, Inc., which received the 
‘benefit of such discrimination. 

Par. 8. That the prices fixed and agreed upon in said contracts of 
July 17, 1936, and July 1, 1938, were based on, and wholly contingent 
upon, the express and specific condition in said contracts that gaso- 
line and petroleum products purchased thereunder were for the 
purchaser’s own consumption only and not for resale by it; and that 
respondent General Finance, Inc., by reselling said gasoline and 
petroleum products so purchased under said contracts of J uly 17, 
1936, July 1, 1938, and September 1, 1938, thus obtained from 
‘respondent American Oil Co. an unlawful price discrimination in 
its favor and to its benefit and to the injury of other retail gasoline 
dealers in competition with it who were required to and did pay 
respondent American Oil Co. and other suppliers the full posted 
Tetail dealer tank-wagon prices applicable on date of delivery at 
point of delivery. 

Par. 9. That respondent General Finance, Inc., subsequent to the 
execution of said contract of July 17, 1936, has well known that the 
prices for gasoline and petroleum products fixed in said contracts and 
subsequent contracts and thereafter paid to said respondent Ameri- 
‘can Oil Co., were lower than the prices at which said gasoline and 
petroleum products of respondent American Oil Co. had been sold by 
it during the same period to other retail gasoline dealers in the 
District of Columbia, many of which such dealers competed with the 
station or stations operated by the respondent General Finance, Inc., 
in the sale of said gasoline and petroleum products of respondent 
American Oil Co., and said discrimination in price was knowingly 
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induced, and has knowingly been received, by said respondent Gen- 
eral Finance, Inc., during the period aforesaid. 


CONCLUSION 


The Commission concludes that the respondent, American Oil Co., 
has discriminated in price in the sale of its gasoline and petroleum 
products between respondent General Finance, Inc., and other com- 
peting retail gasoline dealers in the District of Columbia, and that 
the effect of such discrimination may be substantially to lessen com- 
petition in the line of commerce in which said respondent General 
Finance, Inc., and other retail gasoline dealers in the District of 
Columbia are engaged, and to injure, destroy, or prevent competition 
with said respondents, in violation of paragraph (a) of section 2 
of the said Clayton Act, as amended by the Robinson-Patman Act. | 

The Commission further concludes that the respondent General 
Finance, Inc., knowingly induced and received, during the period 
aforesaid, the benefit of said price discrimination in violation of 
paragraph (f) of section 2 of said Clayton Act, as amended by the : 
Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- ; 
mission upon the complaint of the Commission and the answers filed | 
thereto by the respondents, American Oil Co. and General Finance, . 
Inc., admitting the material allegations of fact in the complaint to } 
be true, and waiving all intervening procedure and further hearing : 
as to the said facts, and the Commission having made its findings as : 
to facts and its conclusions, which findings and conclusions are here- - 
by made a part hereof, that said respondents have violated the pro- - 
visions of an Act of Congress entitled “An Act to supplement exist- - 
ing laws RUS unlawful restraints and monopolies, and for other 
purposes”, Sas October 15, 1914, as amended by the Robinson- - 
Patman ie approved June 19, 1936 (title 15, sec. 18). | 

It is ordered, That sxcoaraghew American Oil Co., a corporation, . 
its officers, ohesaton representatives, agents, and employees, in connec: 
tion with the offering for sale, sale and dicun neers and delivery of { 
its gasoline and petroleum products in interstate commerce and in? 
the District of Columbia, do forthwith cease and desist (a) from 
the price discriminations found in paragraphs 7 and 8 of the afore- - 
said findings as to the facts and conclusion; and (b) from in any} 
other manner, directly or indirectly, discriminating in price between; 
respondent, General Finance, Inc., and other purchasers competi-. 
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tively engaged with respondent General Finance, Inc., in the resale 
of its products of like grade and quality where the effect may be 
_ substantially to lessen competition or tend to create a monopoly in 
the line of commerce in which said respondent, or any of its cus- 
tomers, are engaged, or to injure, destroy, or prevent competition 
with respondent or its customers, except where such price differences 
‘make only due allowance for differences in the cost of sale or de- 
livery resulting from differing methods or quantities in which said 
gasoline or petroleum products are to such purchasers sold or 
delivered. 

It is further ordered, That the respondent General Finance, Inc., 
its officers, directors, representatives, agents, and employees do forth- 
with cease and desist, (a) from inducing or receiving the price dis- 
criminations found in paragraphs 7, 8, and 9 of the aforesaid findings 
as to the facts and conclusion; and (b) from in any other man- 
ner knowingly purchasing gasoline and petroleum products at 
prices which discriminate between it and other purchasers of 
such products of like grade and quality where the effect may be 
substantially to lessen competition or tend to create a monopoly in 
the line of commerce in which said respondent is engaged, or to in- 
_ jure, destroy, or prevent competition with respondent or its customers 
except where such price differences make only due allowance for 
differences in the cost of sale or delivery resulting from differing 
methods or quantities in which said gasoline or petroleum products 
-are to it or such other purchasers sold or delivered. 

It is further ordered, That the said respondents American Oil Co. 
and General Finance, Inc., shall, within 60 days after service upon 
them of this order, file with the Commission their separate reports 
‘in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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Exuisir A 1 


AMERICAN AMOCO GAS 


CONTRACT OF SALE made this 17th day of July 1936, between Tux | 
AMERICAN OIL CoMPANY, a Maryland corporation, hereinafter called 
“awertcan” and City Cab Corp., Inc., of Washington, D. C., General 
Taxicab, Inc., Washington, D. C., Prudom Cab Co., Inc., Washington, ! 
D. C., Harlem Taxicab Assn. Inc., Washington, D. C., General Taxi- | 
cab Inc., Baltimore, Md. and Sun Cab Company, Inc., Baltimore, Md., , 
hereinafter called “suyER.” 

1. Sale; Products. american agrees to sell and deliver to Burmr and | 
BUYER agrees to purchase from ameErtoan, during the continuance of | 
this agreement, all gasoline and motor fuel that puyer shall require for ° 
use in automobiles and other motor vehicles owned and/or operated by ° 
BUYER, the gasoline and motor fuel to be delivered and the quantities ; 
thereof to be taken out hereunder by Buyer to be as follows: : 


Minimum Maximum 


Brands quantity quantity 

per year per year 

Gallons Gallons | 

AM0COS2? poses eel ze es 235-222 Pote5 ee ee. Seer ei ts. Aaores el 200, 000 400, 000 3 


JAINGFICAT 2AS 6 eee 2 Boe ak Nee ce Se ee ee Aare ee oe ae Se 1, 800, 000 2, 600, 090 : 


All products purchased hereunder are for BuyER’s own consump- - 
tion only and not for resale, in whole or in part, to BuyER’s employees + 
or any other person, firm, or corporation. . 

2. Price. On all deliveries of gasoline and/or motor fuel hereunder } 
BUYER agrees to pay AMERICAN in accordance with the attached sched- - 
ule of prices (plus all taxes as hereinafter provided) applicable for } 
the particular product delivered, at the time of delivery, in the ter- - 
ritory in which delivery is made, said schedule being a part hereof [ 
as fully as if written herein. 

3. Delivery. Deliveries of said products shall be made in approxi- - 
mately equal monthly quantities with reasonable promptness, by tank ¢ 
wagon into storage facilities to be provided by Buyer at Baltimore, . 
Md. and Washington, D. C., but american shall not be liable for’ 
any delay or failure to alsthess: due to fire, accidents, strikes, riots, | 
interruptions or delay in transportation or any athe porn be- - 
yond the control of AmERICAN. 

4. Terms of Payment. Payment for all deliveries hereunder shall | 
be for cash or upon such terms as amertcan’s Credit Manager shall | 
from time to time require. 


1To complaint. See p. 859, supra. 
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5. Taxes, etc. BUYER agrees to assume and pay to AMERICAN all 
taxes, duties and other charges with respect to the manufacture, 
sale, delivery, or use of said products, which amertcan may be re- 
quired to pay or collect under any municipal, State or federal law 
now in effect or hereafter enacted. All such taxes, duties and other 
charges shall be paid by Buyer to amertoan at the time of payment 
for products supplied hereunder and shall be added to invoices 
therefor. 

6. Duration of Contract. This contract shall continue in effect 
for a period of three years beginning August 1st, 1936, and there- 
after from year to year upon the same terms and conditions, subject, 
however, to termination by either party at the expiration of the 
original term hereof or any subsequent yearly period upon thirty 
(30) days’ prior written notice from either to the other. 

7. Entirety of Contract. This contract supersedes and cancels 
all agreements between the parties in respect of the purchase by 
BUYER and sale by american of products covered hereby for delivery 
at the point(s) of delivery herein stated and without prejudice 
to accrued rights of either party under said superseded agreements. 
No prior stipulation, agreement or understanding of the parties or 
their agents in respect to subject matter of this contract shall be 
valid or enforceable unless embodied in this contract or covered by 
these provisions. 

8. AMERICAN shall have the right to terminate this contract at any 
time after August Ist, 1937, on sixty (60) days’ written notice to 
BUYER of its intention so to do. 

9. This contract is executed in triplicate by both parties and shall 
be binding upon AMERICAN only when approved by its President or 
ene of its Vice-Presidents or its General Sales Manager. 

As witness the following signatures: 

Tur AMERICAN OIL CoMPANY, 
Witness: By: (s) Jas. S. CaRney, General Sales Manager. 
(s) C. H. THompson. 
GENERAL TAxIcAB, INC. (Baltimore, Md.), 
Attest: (s) Hersert GLASSMAN, President. 
(s) Epwarp C. Ostrow, Secretary. 
Sun Cas Company, Inc. (Baltimore, Md.), 
Attest: (s) HeRpert GLASSMAN, President. 
(s) Epwarp C. Ostrow, Secretary. 
Crry CAs CorPorATION, INc. (Washington, D. C.), 

Attest: (s)  HeRsert GLAssMAN, President. 

(s) Epwarp C. Ostrow, Secretary. 
GENERAL TAxIcAB, INc. (Washington, D. C.), 

Attest: (s) HerBert GLAssMAN, President. 


(s) Epwarp C. Ostrow, Secretary. 
Prupom CAB Company, Inc. (Washington, D. C.), 
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Attest: (s) Epwarp C. Ostrow, Vice-President. 


(s) HERBERT GLASSMAN, Secretary. ; 
Hartem TAxicaB ASSN., INc. (Washington, D. C.), 


Attest: (s) R. L. GuLover, President. 
(s) —— , Secretary. 
(RIDER ATTACHED TO AND MADE A PART OF COMMERCIAL CONSUMER CONTRACT, FORM 
C1. DATED ele® 2 beet pa). ie Sa oe a eee BETWEEN THE 


AMERICAN OIL COMPANY AND CITY CAB CORPORATION, INC., GENERAL TAXICAB, INC., 


PRUDOM CAB CO., INC., HARLEM TAXICAB ASSN., INC., GENERAL TAXICAB INC., AND 


SUN CAB COMPANY, INC.) 


The prices payable by Buyer for gasoline and/or motor fuel under the 
annexed contract shall be as follows: 


AMERICAN GAS at AMERICAN’S full posted retail tank wagon price per gallon. 


to “UNDIVIDED DEALER ACCOUNTS” at point of delivery on date of delivery, less a 
contract differential of One and five-eighths cents (1%¢) per gallon, subject, 
however, to a minimum of Five and one-half cents (5142¢) per gallon and a 
maximum of Hight cents (8¢) per gallon net to AMERICAN. 

AMOCO-GAS at AMERICAN’S full posted retail tank wagon price per gallon to 
“UNDIVIDED DEALER ACCOUNTS” at point of delivery on date of delivery, less a 
contract differential of One and five-eighths cents (154¢) per gallon, subject, 
however, to a minimum of Hight and one-half cents (8144¢) per gallon and a 
maximum of Eleven cents (11¢) per gallon net to AMERICAN. 

For the purposes of correct construction of the price clause of this agreement, 
a dealer who actually handles and sells the petroleum products of AMERICAN 
only is classified as an “UNDIVIDED DEALER ACCOUNT.” All other dealers are clas- 
sified as “DIVIDED DEALER ACCOUNTS.” 

The foregoing price structure is intended to establish a price per gallon for 
gasoline and motor fuel purchased by BUYER fromm AMERICAN at five and five- 
eighths cents (5%¢) per gallon below the full posted retail service station price 


(including all taxes and without any discounts or allowances therefrom) of 


the Lord Baltimore Filling Stations, if any, on date of delivery in the particular 
city (Baltimore or Washington as the case may be) for the particular products 
supplied, subject, nevertheless, to the minimum net prices to AMERICAN, exclu- 
sive of all taxes, as above set forth. 


wy 


t 
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In roe Marrer or 


HARRY S. BENHAM, TRADING AS AMERICA’S MEDICINE 


AND NU-MODE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3851. Complaint, July 15, 1939—Decision, Sept. 9, 1939 


Where an individual engaged in sale and distribution of various medicinal 


preparations, in commerce among the various States and in the District of 
Columbia, including certain medicinal preparations for the relief of delayed 
menstruation, designated as “America’s Medicine XX Compound,” “Nu-Mode 
XX Compound,” or “Kotess Periodic Relief Compound,” “America’s Medi- 
cine XXX Compound,” and “Nu-Mode XXX Compound,” or “Kotess Pe- 
riodic Relief Compound”; in advertisements which he disseminated through 
the mails through insertions in newspapers and periodicals of general cir- 
culation, and through circulars and other printed or written matter dis- 
tributed in commerce among the various States and in other ways, and 
which were intended and likely to induce purchase of said various 
preparations— 


(a) Represented that said products, thus variously designated as ‘America’s 


Medicine XX Compound,” “Nu-Mode XX Compound,” or “Kotess Periodic 
Relief Compound,” “America’s Medicine XXX Compound,” and “Nu-Mode 
XXX Compound,” or “Kotess Periodic Relief Compound,” were a competent 
and effective remedy for delayed menstruation, and were harmless and 
would accomplish results without pain or inconvenience, facts being they 
were not a competent and effective remedy for said condition and would not 
accomplish such results as above set forth, and were not safe and harmless 
in that said “XX Compound” contained aloes and oil of savin, and said 
“XXX Compound” contained extract of cotton root bark, ergotin and oil 
of savin in quantities sufficient to cause serious and irreparable injury to 
health if taken under conditions prescribed in said advertisements or under 
such conditions as are customary or usual; and 


(b) Failed to reveal, in advertisements disseminated as aforesaid, that use of 


said preparations, under conditions prescribed in said advertisements or 
under such conditions as are customary or usual, might result in serious 
and irreparable injury to health; 


With effect, through use of such false, deceptive, and misleading statements and 


representations, of misleading and deceiving substantial portion of purchas- 
ing public into erroneous and mistaken belief that such statements and 
representations were true, and of inducing portion of purchasing public, 
because of such belief, to buy its said injurious, drug-containing 


preparations: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
Mr. Edward T. Morris, of Chicago, Il., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the Fed- 
eral Trade Commission, having reason to believe that Harry S. 
Benham, an individual, trading as America’s Medicine & Nu-Mode 
Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent Harry S. Benham is an individual 
trading and doing business as America’s Medicine & Nu-Mode Co., 
with his principal office and place of business located at 620 Orleans 
Street, Chicago, Ill. The respondent is now, and for more than 
one year last past has been engaged in the sale and distribution of 
various medicinal preparations in commerce among and between the 


various States of the United States and in the District of Columbia. 


Among the preparations so sold and distributed by the respond- 
ent are certain medicinal preparations for the relief of delayed 
menstruation, designated as “America’s Medicine XX Compound,” 
“Nu-Mode XX Compound,” or “Kotess Periodic Relief Compound,” 
“America’s Medicine XXX Compound,” and “Nu-Mode XXX Com- 
pound” or “Kotess Periodic Relief Compound.” 

Respondent causes said preparations when sold to be transported 
from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said medicinal preparations in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2, In the course and conduct of his aforesaid business the 
respondent has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertise- 
ments concerning his said preparations by the United States mails, 
by insertions in newspapers and periodicals, having a general circu- 
lation, and also in circulars and other printed or written matter, 
all of which are distributed in commerce among and between the 
various States of the United States, and by other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his said preparations; and 
has disseminated and is now disseminating, and has caused and is 
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how causing, the dissemination of false advertisements concerning 
his said preparations by various means for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of 
his said preparations in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false 
representations contained in the advertisements disseminated and 
caused to be disseminated, as aforesaid, are the following: 


_ Married Secrets Told.—When delayed, don’t be alarmed, discouraged or un- 
prepared! You can now depend on this wonderful A. M. Periodic Relief Com- 
pound (Double XX Strength). Quick in action. Powerful, yet absolutely Safe, 
harmless, easy to take without pain or inconvenience. Produces unbelievable 
remarkable results, some say magic-like! Generally relieves the most puzzling, 
overdue, discouraging, suppressed, scanty, unnatural delays. 

Triple XXX Strength for obstinate cases—$5.00. 

When Nature Fails—Nature may fail you and cause a long, overdue, un- 
usual, unnatural, suppressed period but don’t fear, despair, or become de- 
spondent. Now at last you can rely on this amazing Nu-Mode Periodic Relief 
Compound for safe, secure, desired results generally quick, without pain or 
inconvenience. No longer need you be uncertain from month to month. Hasy to 
take—absolutely harmless. 

Triple XXX Strength for most puzzling obstinate cases only $4.00. 


Par. 3. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out 
herein, the respondent represents that his medicinal preparations 
known and designated as “America’s Medicine XX Compound,” 
“Nu-Mode XX Compound,” or “Kotess Periodic Relief Compound,” 
“America’s Medicine XXX Compound,” and “Nu-Mode XXX Com- 
pound,” or “Kotess Periodic Relief Compound,” are a competent 
and effective remedy for delayed menstruation; that said preparations 
are harmless and will accomplish results without pain or incon- 
venience. 

Par. 4. In truth and in fact said preparations are not a com- 
petent and effective remedy for delayed menstruation and will not 
accomplish results without pain or inconvenience. Furthermore, 
said preparations are not safe and harmless in that America’s Medi- 
cine XX Compound and Nu-Mode XX Compound contains aloes 
and oil of savin and said preparations, America’s Medicine XXX 
Compound and Nu-Mode XXX Compound contain extract of cotton 
root bark, ergotin and oil of savin in quantities sufficient to cause seri- 
ous and irreparable injury to health if taken under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual. 

The use of these preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or 


874 FEDERAL TRADE COMMISSION DECISIONS 


Findings 29. T, G 


usual may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting with pelvic congestion, congestion of the uterus 
lending to excessive uterine hemorrhage and in those cases when 
either of these preparations is used to interfere with the normal 
course of pregnancy may result in uterine infection with extension 
to other pelvic and abdominal structures and even to the blood 
stream, causing the condition known as septicemia or blood poisoning. 
The use of said preparations may also produce a very severe Cir- 
culatory condition by the constriction of blood vessels and contrac- 
tion of the involuntary muscles, often with violent poisonous effects 
upon the human system and tending to cause abortion in some in- 
stances, and may result in severe toxic conditions such as hemorrhagic 
diarrhea and in some instances producing a gangrenous condition in 
the lower limbs or other serious or irreparable injury to health. 

Par. 5. In addition to the representations hereinabove set forth 
the respondent is also engaged: in the dissemination of false adver- 
tisements in the manner above set forth in that said advertise~ 
ments so disseminated fail to reveal that the use of said preparations 
under the conditions prescribed in said advertisements or under 
such conditions as are customary or usual may result in serious and 
irreparable injury to health. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
his preparations disseminated as aforesaid, has had, and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true 
and induce a portion of the purchasing public, because of such 
erroneous and mistaken belief to purchase respondent’s medicinal 
preparations containing injurious drugs. 

Par. 7., The iho acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute tri and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 15, 1989, issued, and on J ull 
18, 1939, served its complaint in this pr ieoedint upon. me respondent, 
Harry S, Benham, an individual, trading as America’s Medicine & 
Nu-Mode Co., abs ging him wah the use of unfair and deceptive | 
acts and preenae in commerce in violation of the provisions of said . 
act. After the issuance of said complaint and the filing of respond- | 
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ent’s answer, the Commission, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission on 
the said complaint and substitute answer, and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public - 
and makes this its findings as to the facts and its conclusion drawn 
therefrom, 
FINDINGS AS TO THE FACTS 


Paracrapn 1.. Respondent Harry S. Benham is an individual trad- 
ing and doing business as America’s Medicine & Nu-Mode Co., with 
his principal office and place of business located at 620 Orleans Street, 
Chicago, Il]. The respondent is now, and for more than 1 year last 
past has been engaged in the sale and distribution of various medici- 
nal preparations, in commerce among and between the various States 
of the United States and in the District of Columbia. 

Among the preparations so sold and distributed by the respondent 
are certain medicinal preparations for the relief of delayed men- 
struation, designated as “America’s Medicine XX Compound,” Nu- 
Mode XX Compound” or “Kotess Periodic Relief Compound,” 
“America’s Medicine XXX Compound,” and “Nu-Mode XXX Com- 
pound,” or “Kotess Periodic Relief Compound.” 

Respondent causes said preparations when sold to be transported 
from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said medicinal preparations in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertise- 
ments concerning his said preparations by the United States mails, 
by insertions in newspapers and periodicals, having a general cir- 
culation, and also in circulars and other printed or written matter, 
all of which are distributed in commerce among and between the 
various States of the United States, and by other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
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Act, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his said preparation; and has 
disseminated and is now disseminating, and has caused and is now 
causing, the dissemination of false advertisements concerning his said 
preparations by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
his said preparations in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false 
representations contained in the advertisements disseminated and 
caused to be disseminated, as aforesaid, are the following: 

Married Secrets Told—When delayed, don’t be alarmed, discouraged or 
unprepared! You can now depend on this wonderful A. M. Periodic Relief 
Compound (Double XX Strength.) Quick in action. Powerful, yet abso- 
lutely Safe, harmless, easy to take without pain or inconvenience. Produces 
unbelievable remarkable results, some magic-like! Generally relieves the most 
puzzling, overdue, discouraged, suppressed, scanty, unnatural delays. 

Triple XXX Strength for obstinate cases—$5.00. 

When Nature Fails—Nature may fail you and cause a long, overdue, un- 
usual, unnatural, suppressed period—but don’t fear, despair, or become de- 
spondent. Now at last you can rely on this amazing Nu-Mode Periodic Relief 
Compound for safe, secure, desired results generally quick, -without pain or 
inconvenience. No longer need you be uncertain from month to month. WBasy 
to take—absolutely harmless. 

Triple XXX Strength for most puzzling obstinate cases only $4.00. 

Par. 3. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out herein, 
the respondent represents that his medicinal preparations known and 
designated as “America’s Medicine XX Compound,” “Nu-Mode XX 
Compound,” or “Kotess Periodic Relief Compound,” “America’s 
Medicine XXX Compound,” and “Nu-Mode XXX Compound,” or 
“Kotess Periodic Relief Compound,” are a competent and effective 
remedy for delayed menstruation; that said preparations are harm- 
less ‘and will accomplish results without pain or inconvenience. 

Par. 4. In truth and in fact said preparations are not a competent 
and effective remedy for delayed menstruation and will not ac- 
complish results without pain or inconvenience. Furthermore, said 
preparations are not safe and harmless in that America’s Medicine 
XX Compound and Nu-Mode XX Compound contains aloes and oil 
of savin and said preparations, America’s Medicine XXX Compound 
and Nu-Mode XXX Compound contain extract of cotton root bark, 
ergotin and oil of savin in quantities sufficient to cause serious and 
irreparable injury to health if taken under the conditions prescribed 
in ie advertisements or under such conditions as are customary or 
usual. 
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_ The use of these preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual may result in gastrointestinal disturbances such as catharsis, 
hausea, and vomiting with pelvic congestion, congestion of the uterus 
leading to excessive uterine hemorrhage and in those cases when either 
of these preparations is used to interfere with the normal course of 
pregnancy may result in uterine infection with extension to other 
pelvic and abdominal structures and even to the blood stream, caus- 
ing the condition known as septicemia or blood poisoning. The use 
of said preparations may also produce a very severe circulatory con- 
dition by the constriction of blood vessels and contraction of the 
involuntary muscles, often with violent poisonous effects upon the 
human system and tending to cause abortion in some instances, and 
may result in severe toxic conditions such as hemorrhagic diarrhea 
and in some instances producing a gangrenous condition in the lower 
limbs or other serious or irreparable injury to health. 
- Par. 5. In addition to the representations hereinabove set forth 
the respondent is also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
“-disseminated fail to reveal that the use of said ‘preparations under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual may result in serious and irreparable injury 
to health. 
_ Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
preparations disseminated as aforesaid, has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true and induce a 
portion of the purchasing public, because of such erroneous and 
mistaken belief to purchase respondent’s medicinal preparations 
containing injurious drugs. 


CONCLUSION 
The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 


and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
213706™—40—vor, 29 —58 
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respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Harry S. Benham, an indi- 
vidual, trading as America’s Medicine & Nu-Mode Co., or trading 
under any other name or names, his agents, servants, representatives, 
and employees, directly or through any corporate or other device, 
do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is. 
defined in the Federal Trade Commission Act by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of medicinal preparations known or desig-— 
nated as America’s Medicine XX Compound, Nu-Mode XX Com- 
pound, and Kotess Periodic Relief Compound, and America’s Medi- 
cine XXX Compound, Nu-Mode XXX Compound, and Kotess 
Periodic Relief Compound, or any other medicinal preparation com- 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under the same name 
or under any other name or names, or disseminating or causing to 
be disseminated any advertisement by any means for the purpose of 
inducing or which is likely to induce, directly or indirectly, the pur- 
chase in commerce, as commerce is defined in the Federal Trade 
Commission Act, of said medicinal preparations which advertise- 
ments represent, directly or through implication that the use of said 
medicinal preparations constitutes a safe, competent, and scientific 
treatment for delayed menstruation and that their use will have 
no ill effects upon the human body, or which advertisements fail to 
reveal that the use of these preparations may result in serious or 
irreparable injury to the health of the user. 

It is further ordered, That the respondent shall, within 10 days 
after service upon him of this order, file with the Commission an 
interim report in writing, stating whether he intends to comply with 
this order and if so, the manner and form in which he intends to 
comply; and that, within 60 days after the service upon him of this 
order said respondent shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which he 
has complied with this order, 
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AVERBACH COMPANY, INC., MAID-O-BEST, INC., G. M. 
MOSES, AND ESTHER AVERBACH, MORRIS AVERBACH 
AND JEROME AVERBACH TRADING AS THE MURIEL 
COMPANY AND AMERICAN CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3342. Complaint, Mar. 1, 1938—Decision, Sept. 11, 1939 


Where a corporation which engaged in sale and distribution in interstate com- 
merce of flayoring compounds, food stuffs, toilet articles, and novelties, and 
business of which was taken over by a corporation organized and financed 
by an individual who was the moving and dominant spirit in connection 
with the conduct, affairs and operations of several trade name businesses, 
of said corporation, and of said acquiring corporation, organized and 
financed, as aforesaid set forth, by said individual and members of his 
family, who (1) were officers thereof and who, (2) along with president 
of said corporation first referred to, were variously engaged in direct and 
substantial competition with others engaged in sale and offer in interstate 
commerce of flavoring compounds, food stuffs, toilet articles, and novelties 
of various kinds ; 

In selling products through medium of traveling salesmen, agents and solicitors, 
among whom they variously distributed bulletins and circulars as instruc- 
tions in connection with sales talks to be made to housewives, customers 
and consumers throughout the various States— 

(a) Represented that a fictitious person was its “Director of Sales,” and that 
it had a national sales organization, through depictions in bulletins, cir- 
culars and instructions, as such “Director of Sales,” of a supposed “J. M. 
Gebhardt,” and through invitation to prospective salesmen to join its 
“national sales organization without risking one penny”; and 

(b) Represented, as aforesaid, through use of words “Manufactured only by,” 
followed by name and address of said corporation, and through such state- 
ments in such circulars as “Long-established manufacturer makes startling 
announcement,” ete., “We are large manufacturers of food flavorings. We 
purchase our ingredients in tremendous quantities,” that it or they were 
the manufacturers of the products sold by them, and purchased as aforesaid ; 

Facts being individual depicted was not said supposed and fictitious “J. M. 
Gebhardt,” but the then president and moving spirit in said corporation, 
and said corporation did not have, as thus implied or inferred, large selling 
organization, national in scope and character, nor own, operate, or control 
any mills, factory or laboratory wherein products which it sold and dis- 
tributed were made or compounded, but such products were made or 
packed by individual who, as aforesaid, acquired control thereof and was 
engaged in such manufacture under separate trade name, and said corpo- 
ration was not long-established manufacturer or business, had no manufac- 
turer-backer, and did not purchase ingredients in tremendous quantities 
nor pack products distributed by it, but merely furnished bottles and labels 
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to individual aforesaid, who, as above set forth, prepared certain quan- 
tities which such corporation advertised and sold under such corporate or 
trade name; 

Set forth, in periodicals and advertising folders of wide interstate circula- 
tion, as the “regular retail prices” of the various extracts or flavors or 
products there offered, prices which were fictitious and greatly in excess 
of those at which said products ordinarily were sold, and in excess of 
prices at which their sale in usual course of trade was intended or con- 


templated; and 


(d) Made such statements, in such periodicals and advertising folders, and in 


connection with such assorted offers of such various extracts or flavors, 
together with 1-pound can of Chocolate Toddy free, and with aggregate 


-yalue of assortment arrived at as $3.70, as “You Sell it Complete For 97¢,” 


“5 Big Bottles 47¢,” “Sells at Sight For 97¢,” “With Can of Chocolate Toddy 
Free!’ ; 


Facts being articles thus mentioned as being free were not in truth gratuitous 


(é€) 


and without cost to donee, but recipient thereof was required to purchase 
other articles in order to obtain free goods, and price or value was included 
in sum paid for other; 

Made use of term, in its advertising matter and price lists, ‘Vanilla 
Extract” to describe imitation vanilla flavor, andj stated in advertising 
matter that “we are particular about the quality of such products as Vanilla 
beans, Vanillin, Coumarin, Glycerin, Lemon, Maple, Orange, and other 
commodities that go into the making of our flavorings,” “* * * Please 
assure your customers that Maid-O-Best Vanilla Extract has no equal for 
quality. It is the finest available at any price. * * * composed of 
Vanillin * * * and a liberal quantity of pure vanilla made from the 
choicest vanilla beans” ; 


Facts being said product first referred to was not true extract, but cheap 


(f) 


flavoring compound which lacked alcohol content required as vehicle to 
carry genuine flavoring extract, it had not used “liberal quantity of pure 
vanilla” in preparation thereof, etc., and its flavoring compounds designated 
as “orange,” “lemon,” “maple,” and “almond” were composed largely of 
cheap, inferior ingredients, including synthetic chemical substitute 
suspended largely in cheap oils or gum emulsions instead of ethyl alcohol, 
recognized as most valuable and desirable vehicle used in dissolving and 
preserving food flavorings, and its said products in no manner equalled or 
approached quality and excellence claimed therefor ; 

Represented, in circular, that its said products described as “exceptionally 
fine quality” and “made of purest ingredients,’ were “guaranteed to you 
and to your customers” and to “give complete satisfaction,” failing which 
every penny involved in purchase price would cheerfully be refunded, and 
that such guarantee was “Backed By $3,000.00 of This Company’s Money 
Which Has Been Deposited in a Special Account in a Big Banking Insti- 
tution For This Purpose,” and further referred thereto as “$3,000 Guarantee 
of Quality,” and “Your Assurance of Success,” ete., and urged its salesmen 
or agents to give customers such guarantee and emphasize its supposed 
financial backing ; : 


Facts being products referred to were not made of purest ingredients, and 


were not strong and delicious, and said corporation did not retain in any 
bank, in a special account or otherwise, any such fund to guarantee its 
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products and refund purchase price, but sum referred to was withdrawn 
shortly after made, and bonds substituted therefor were also later with- 
drawn; and 

Where individual above referred to, following the acquisition of the business 
of said corporation and continuance thereof under trade name used by 
him, and continued use, in connection with offer of his products, of same 
cuts and advertising matter theretofore employed by said corporation, and 
using said corporate name as trademark on products sold and advertised 
by him— 

{a) Made such statements, in printed advertisements regarding his said 
products, as “Amazing Way to Earn Big Pay,” “Up to $15 Every Day 
is Easy,” etc., facts being it was not easy, or in fact hardly possible, for 
any representative to earn up to $15 every day nor any day in selling 
products in question ; 

{b) Made such statements as “We sell all over the United States in large 
quantities, therefore our purchasing power is great,’ and “Our various 
raw materials and ingredients are purchased in tremendous quantities, thus 
effecting greater savings which are passed on to you,” facts being busi- 
ness in question was a relatively small one and did not and could not buy 
as aforesaid and accomplish such savings; 

(c) Referred to his various food flavors as “High Quality Flavoring Extracts,” 
ete., facts being they were not extracts dissolved and carried in aleoholie 
solution, but were made of cheap flavoring materials, largely imitation 
and synthetic, dissolved and carried in cheap emulsions, and oils and 
ingredients therein were not high quality or the purest and finest; 

(d@) Set forth, as aforesaid, in connection with his so-called “deals” or offers 

of flavoring compounds, “selling prices” or ‘‘values” which were fictitious 
and greatly in excess of prices at which such compounds were sold or 
intended to be sold; and 

(e) Falsely represented therein as manufactured by company used by him 
as trade name in conduct of his said business, product advertised and 
designated as “Choc-O-Toddy” ; and 

Where corporation organized by aforesaid individual, as above set forth to take 
over and carry on business variously conducted as above indicated— 

(a) Made such statements, with respect to supposed “free goods,” as “Bib 
Apron Free,” in connection with “Jack Foster’s Famous 4 Bottle Deal,” 
ete., or “Valuable Hosiery Gift Coupon Free!,” etc. facts being such 
articles were not given away free but person was required to purchase 
“deal” in order to obtain bib apron or gift coupon, and price or value of, 
alleged gift was included in sum obtained in each instance for particular 
“deal” ; 

(b) Labeled as “composed of vanillin, coumarin, vanilla, and caramel,” 8-ounce 
bottle of imitation vanilla flavor included in deal which it distributed 
among agents or purchasers in various States, and designed as “Special 
Advertising Offer,’ and labeled as “Terpeneless Lemon Flavor,” 8-ounce 
bottle of such flavor included in deal in question, and as “Terpeneless 
Orange Flavor,” 4-ounce bottle of such flayor, facts being said last two 
flavors were not made from essential oils as thus represented, but were 
composed largely of cheap, inferior ingredients including synthetic chemical 
substitutes suspended in cheap oils or gum emulsions, and in no manner 
equalled or approached quality and excellence claimed therefor in its adver- 
tising matter: and 
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(c) Set forth, in connection with its “free goods” and “special” offers and 


deals, including one for free apron and for “2 pair form-fashioned ladies’ 


hose for only 49¢,” that the time within which such offers. and. deals. 
might be secured, or number of persons who might secure same, was: 
limited, and that supposed offer of one dozen deals free with each pur- 
chase of twelve was “To help defray freight cost,” facts being its offers 
were not thus limited and its said selling plans did not help purchaser 
defray such costs; and 

Where other individuals interested and concerned in conduct of business here 
involved, as above noted— 

(a) Falsely represented, through acts, practices and methods such as above set. 
forth, to respective agents and to consuming public, that certain of their 

- products were worth, and ordinarily sold for, retail prices stated, facts 

being they were not sold nor intended to sell at such prices; 

(b) Falsely represented, as aforesaid, character, contents and value of said 
products ; 

(c) Made faise and misleading statements and representations to effect that 
certain goods and articles of merchandise were being and would be given 
away free, when such was not the fact; and 


(d) Made false and misleading statements and representations concerning 


above described guarantee fund of $3,000; 

With result that public, through use of such false and misleading representa- 
tions in their circulars and other advertising matter, passed on by agents 
and representatives to purchasing public, was deceived concerning charac- 
ter, quality, and value of their-products and induced to purchase same 
under erroneous belief that they were of high grade and quality, con- 
taining only ingredients of purity and excellence claimed therefor, and of 
value claimed in fictitious prices quoted thereon, to the detriment and 
injury of sellers of similar products, and with capacity. and tendency to 
divert to them trade of competitors engaged in selling in interstate com- 
merce products of nature of those sold by them, to the substantial injury 
of competition in such Commerce, and with result of placing in the hands 
of their dealers, agents and distributors instruments through which pur- 

; chasing public was misled and deceived by them: 

Held, That such acts and practices were all to the prejudice and injury of the 

public and competitors and constituted unfair methods of competition. 


Before Mr. Arthur F. Thomas, trial examiner. 


Mr, Marshall Morgan and Mr. Merle P. Lyon for the Commission. 
Stacker & Stacker, of St. Paul, Minn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Averbach 
Co., Inc., a corporation; Maid-O-Best, Inc., a corporation; G. M. 
Moses, an individual; and Esther Averbach, Morris Averbach and 
Jerome Averbach, individually, and trading variously under the 
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names The Muriel Co. and American Chemical Co., hereinafter re- 
ferred to as respondents, have been and now are using unfair methods 
of competition in commerce as “commerce” is defined in said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, the Commission hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrarn 1, Respondent Maid-O-Best, Inc., is a corporation or- 
ganized under the laws of the State of Minnesota, with its principal 
office and place of business having been located at 695 Selby Avenue, 
St. Paul, Minn. Respondent Maid-O-Best, Inc., from August 29, 1982, 
until March 1, 1933, was engaged in the sale and distribution in in- 
_terstate commerec of flavoring compounds, foodstuffs, toilet articles 

and novelties. Respondent G. M. Moses, during the period next above 
stated, was the president of Maid-O-Best, Inc., and directed the activ- 
ities and controlled the business affairs and policies of said respondent 
corporation. About January 1, 1933, G. M. Moses resigned as presi- 
dent of Maid-O-Best, Inc., being succeeded in such office by one Esther 
Averbach, one Marie Ryan becoming vice president of said 
corporation. 

Respondent Morris Averbach, in the year 1932, trading under the 
name of The Muriel Company at St. Paul, Minn., likewise became 
engaged in the manufacture and in the selling and the offering for 
sale in interstate commerce of flavoring compounds, foodstuffs, toilet 
articles, and novelties. About July 1, 1935, respondent Morris Aver- 
bach, in connection with the sale of the herein mentioned products, 
began to trade under the name American Chemical Co. Thereafter, 
in July, 1936, the manufacturing businesses which had theretofore 
been conducted by G. M. Moses through Maid-O-Best, Inc., and by 
Morris Averbach employing the trade name companies, The Muriel 
Company and the American Chemical Co., were taken over by a 
corporation organized and financed by the said respondent Morris 
Averbach and members of his family under the corporate name and 
designation of Averbach Co., Inc. The officers of the said corpora- 
tion are: Jerome Averbach, son of respondent Morris Averbach, 
president; Pearl Berkus, a relative of respondent Morris Averbach, 
vice president ; and respondents Morris Averbach, secretary-treasurer. 
The present address under which the Averbach Co., Inc., is now 
operating through its own corporate name and the trade names, The 
Muriel Co., the American Chemical Co., and Maid-O-Best, Inc., 
is 1449 University Avenue, St. Paul, Minn. 

The said Morris Averbach, is, and for several years last past has 
been, the moving and dominant spirit successively in connection with 
the conduct, affairs and operations of The Muriel Co., Maid-O-Best, 
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Inc., the American Chemical Co., and Averbach Co., Inc. Through- 
out the successive years in which the said Morris Averbach has been 
in the business of manufacturing flavoring compounds, foodstuffs, 
toilet articles, and novelties of various kinds, the said respondent has 
dominated said companies and controlled their respective policies and 
activities. 

In the course and conduct of their respective businesses, respondents 
Maid-O-Best, Inc., G. M. Moses, Morris Averbach, Jerome Averbach, 
Esther Averbach, and Averbach Co., Inc., have been and now are 
engaged in direct and substantial competition with various corpora- 
tions, partnerships, and individuals engaged in selling and offering 
for sale in interstate commerce flavoring compounds, foodstuffs, toilet 
articles, and novelties of various kinds. 

Par. 2. In the course and conduct of their respective businesses as 
described in paragraph 1 hereof, the said named respondents have 
offered their products for sale and have sold and transported. or 
caused the same to be transported in commerce among the several 
States of the United States, direct to consumers, through the medium 
of travelling salesmen, agents and solicitors. Said goods are and 


were shipped in response to orders taken by such travelling salesmen, — 


agents, and solicitors and transported or caused to be transported in 
commerce among the several States of the United States. 

In the course and conduct of their said businesses, as hereinafter 
related, respondents have caused various false, deceptive, and mis- 
leading statements to be inserted and to appear in advertising circu- 
lars and bulletins distributed by them. The statements contained in 
said bulletins and circulars are addressed to and are and have been 
distributed among salesmen or prospective salesmen, and are intended 
to be and constitute instructions to them in connection with sales talks 
to be made to housewives, customers, and consumers throughout the 
various States of the United States. In this manner the said various 
false and misleading statements and representations inserted in ad- 
vertising bulletins and circulars by respondents are, and have been, 
passed on to the ultimate consumer by respondents’ salesmen and repre- 
sentatives and the consuming public have been induced to purchase 
the goods offered for sale and sold by respondents under the erroneous 
belief that said false and misleading statements and representations 
were true. 

Par. 3. Respondent Maid-O-Best, Inc., in connection with the sale 
and distribution in interstate commerce of the aforementioned prod- 
ucts, printed in bulletins and circulars and instructions a picture of a 


person supposed to be one J. M. Gebhardt, wherein the alleged Gebhardt 


was designated as “Director of Sales, Maid-O-Best, Inc.,” and he 
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invites prospective salesmen to “join Maid-O-Best’s national sales 
organization without risking one penny,” when in truth and in fact 
the said “J. M. Gebhardt” is a fictitious person and the picture 
printed was instead a picture of G. M. Moses, then president and 
moving spirit of Maid-O-Best, Inc. Said picture and accompanying 
statements and announcements were and have been used for the mani- 
fest purpose of creating the impression upon prospective agents and 
representatives who would in turn convey such impression to the con- 
suming public, that Maid-O-Best, has and has had a large selling or- 
ganization, national in scope and character, when such was and is not - 
the fact. 

Par. 4.-In a circular issued by respondent Maid-O-Best, Inc., in 
furtherance of the sale, in interstate commerce, of Maid-O-Best 
products, the following statements and representations appeared: 

1. Long-established manufacturer makes startling announcement to those 
who want ready cash; (2) The large manufacturing company back of Maid-O- 
Best products has made it possible for me to offer you better quality products 

at much lower resale prices. And of great importance to you is the fact that 
your margin of profit is a generous one. Every sale repays you handsomely 
for your efforts; (3) We are large manufacturers of food flavorings. We 
purchase our ingredients in tremendous quantities. 

Said Maid-O-Best, Inc., further caused to appear in advertising 
matter distributed in interstate commerce the words: 

Manufactured only by Maid-O-Best, Inc., 
St. Paul, Minn., U. S. A. 

When in truth and in fact the said Maid-O-Best, Inc., did not and 
has not owned, operated or controlled any mills, factory or labora- 
tory wherein the products which it sells or sold and distributes or 
distributed in interstate commerce are and were manufactured or 
compounded, said products on the contrary, having been manufac- 
tured or packed by Morris Averbach, trading as The Muriel Co., 
Maid-O-Best, Ince., is not a long-established manufacturer, concern or 
business, has not had any large manufacturing company back of its 
products, and has not purchased ingredients in tremendous quanti- 
ties, nor packed the products distributed by it in interstate commerce ; 
said Maid-O-Best, Inc., on the contrary, merely furnishing bottles 
and labels to Morris Averbach, who prepares and has prepared cer- 
tain quantities of the products which respondent Maid-O-Best has 
advertised and sold under the name “Maid-O-Best.” 

Par. 5. In the further course and conduct of its business respond- 
ent, Maid-O-Best, Inc., caused to appear in periodicals and advertis- 
ing folders having a wide interstate circulation advertisements 
containing representations regarding the usual and customary retail 
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sale price and value of the various products sold by the respondent 
and regarding certain so-called “free” goods allegedly given 1n con- 
nection with the purchase of various products. Typical of these 
advertisements is the following: 


A $3.70 Value 47¢ 


1 8 Ounce Bottle Imitation Vanilla Extract, Value_--—_------ $1. 00 
1 4 Ounce Bottle Lemon Flavor, Value____--_______-________ . 60 
1/4-Ounce Bottle Almond’ Blayor;, Value = == ee . 60 
it 22@Ounce: Bottle Oranges Hlavor, AV alUCs === =a eee . 50 
1/2 Ounce Bottle Maple ‘Flavor, -Value=—-—- —__=$~_ = "=" snes s-= .50 
1 1 Pound Can Choc-o-Toddy FREE, Value_--_-_----------__ . 50 

3. 70 


YOU SELL IT COMPLETE FOR 97¢ 
5 BIG BOTTLES 47¢ 
SELLS AT SIGHT FOR 97¢ 
WITH CAN OF CHOCOLATE TODDY 
FREE! 


Similar representations have been made by all of the other respond- 
ents in connection with the sale and distribution of their products in 
said commerce as aforesaid. In truth and in fact the “regular retail 
prices” as set forth in such advertisements and advertising matter 
were and are fictitious and greatly in excess of the prices at which 
said products ordinarily were and are sold and greatly in excess 
of the prices at which the respondents intended or contemplated 
that said products would be sold in the usual course of trade. The 
articles mentioned in said advertisements as being free are not in 
truth a gratuity without cost to the donee, the recipient thereof being 
required to purchase other articles in order to obtain so called free 
goods, and the price or value of the free goods is included in the sum 
paid for such other articles. 

Par. 6. Respondent Maid-O-Best, Inc., in its advertising matter 
and price lists distributed in interstate commerce has used the term 
“Vanilla Extract” to describe an imitation vanilla flavor, when in 
truth and in fact such preparation is not a true extract but a cheap 
flavoring compound, lacking the alcohol content that would be 
required as a vehicle to carry the genuine flavoring extract. 

And said Maid-O-Best, Inc., in its advertising matter further has 
stated that “we are particular about the quality of such products as 
Vanilla beans, Vanillin, Coumarin, Glycerin, Lemon, Maple, Orange 
and other commodities that go into the making of our flavorings,” 
and “You cannot tell how good imitation Vanilla extract is until you 
try it. Please assure your customers that Maid-O-Best Vanilla Ex- 
tract has no equal for quality. It is the finest available at any price. 
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~Maid-O-Best Vanilla Extract is composed of Vanillin, Coumarin, 
Caramel color and a liberal quantity of pure vanilla made from the 
choicest vanilla beans,” when in truth and in fact said respondent 
_Maid-O-Best, Inc., has not used “liberal quantities” of “pure vanilla” 
in the preparation of said alleged “extract,” nor vanillin made from 
vanilla beans, and its flavoring compounds designated as “orange,” 
-“emon,” “maple,” and “almond” are composed largely of cheap, in- 
ferior ingredients, including synthetic chemical substitutes, suspended 
largely in cheap oils or gum emulsions, instead of ethyl alcohol, rec- 
ognized as the most valuable and desirable vehicle that can be used . 
in dissolving and preserving food flavorings, and said Maid-O-Best, 
Inc., flavorings in no manner equal or approach the quality and 
excellence claimed for them in said respondent’s advertising matter. 
Par. 7. Said Maid-O-Best, Inc., further in a circular marked “New 
Big Free Deal * * *,” caused the following statements to appear: 
Maid-O-Best products are exceptionally fine quality. They are made of purest 
ingredients—they are guaranteed to you and to your customers—guaranteed 
that they will give complete satisfaction, otherwise every penny involved in the 
purchase price of any of the products is cheerfully refunded. This Guarantee is 
Backed by $3,000.00 of This Company’s Money Which Has Been Deposited in a 
Special Account in a Big Banking Institution for This Purpose. The guarantee is 
bona-fide, iron clad—it is your protection for those to whom you sell Maid-O Best 


products. 
* * * * * * * 


Guaranteed Quality * * * Lower Prices to You * * * Lower Prices for 
Your Customers. $3,000 Guarantee of Quality. This is Your Assurance of Suc- 
cess With Maid-O-Best. 

Maid-O-Best, Inc., has deposited in a leading banking institution $3,000 to back 
up its iron-clad guarantee of customer-satisfaction or money back. If any ques- 
tion as to quality arises in the minds of your customers don’t hesitate to give 
them the Maid-O-Best Guarantee. Don’t hesitate to mention that the Guarantee 
is backed by money set aside in the bank. 


* x * * * * a 

Whereas, in truth and in fact, respondent Maid-O-Best, Inc., did 
not retain in any bank or banking institution in a special account or 
otherwise, any fund to guarantee Maid-O-Best products and to re- 
fund purchase price of the same upon the return of the goods pur- 
chased, the said sum of $3,000.00 or any other sum, but on, the con- 
trary, said Maid-O-Best, Inc., withdrew said cash deposit shortly 
after it was made with the Western State Bank of St. Paul, Minn., 
substituted bonds therefor and then withdrew said bonds. Said 
representations in connection with said guarantee fund are and were 
further false and misleading in fact in that the flavoring products 
manufactuerd by Maid-O-Best, Inc., are not and have not been made 
from the purest ingredients, and are not and never were pure, strong, 
and delicious. 
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Par. 8. On or about January 15, 1933, the respondent Morris Aver- 
bach took over the business of the respondent Maid-O-Best, Inc., and 
continued the business under the name The Muriel Co., and flavor- 
ing and other products have been made by him under the same 
formulae as used by Maid-O-Best, Inc., and he has continued to use 
in connection with the advertising, sale and offering for sale of that 
company’s products in interstate commerce, the same cuts and acver- 
tising matter, periodical and otherwise, which had been theretofore 
employed, as herein alleged, by Maid-O-Best, Inc., in connection with 
the sale of Maid-O-Best products in interstate commerce. Said 
Morris Averbach, trading as The Muriel Co., further continued using 
Maid-O-Best as a trade mark on products sold by him and in adver- 
tising and offering said products for sale. 

In the course and conduct of his business, the respondent Morris 
Averbach caused statements to be made and circulated in printed 
advertisements regarding the price and quality of the various prod- 
ucts sold, regarding the nature and extent of said business and, re- 
garding the opportunity afforded representatives. ‘Typical of these 
statements are the following: 

Amazing Way to Harn Big Pay 
Up to $15 Every Day is Easy * * * 
Here’s the Best of Its Kind 
Here’s big money for you every day * * * 
sensational food flavoring extract * * * deals. 
% * * * od * * 

We sell all over the United States in large quantities, therefore our purchas- 
ing power is great. Our various raw materials and ingredients are purchased 
in tremendous quantities, thus effecting greater savings which are passed on 
to you. 

% %* a * * ae * 


HIGH QUALITY FLAVORING EXTRACTS FRESH FROM OUR FACTORY 
We present herewith 4 Great Money-Saving Combination Deals for the pur- 
chase of the Maid-O-Best brand of high quality Flavorings and Extracts. 
* * * od 


* 


* s 
Only the purest of ingredients are used. * * * 
DBHAL NO. 10 
1 8/Ounce Bottle Vanilla, Values: 2. on ane ee ee eee $1. 00 
4 Ouncesottle Wuenon,. Values seuss ae see eee een 60 
da ,Ounces Bottles AlmondaValuc === ss een enee ee een 60 
1-2 Ounce Bottle Orange, Value___-1___ - 00 
1 2: Ounce ‘Bottle’ Maple; Values _0 2) ollie . 50 
1 Pound Choc-O-Toddy FREE, Value_________....._. 50 
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5 FLAVORS AND TODDY FOR 97¢ 


(Three other such “deals” of substantially the same character are 
also set out.) 

In truth and in fact said statements and representations made by 
the respondent Morris Averbach were and are false, deceptive, and 
misleading in the following, among other particulars: 

1. It is not “easy” nor in fact hardly possible for an agent or repre- 
sentative to “earn up to $15 Every Day” nor any day in selling 
Muriel Company products. 

2. Respondent’s food flavors were not and are not “extracts,” dis- 
solved and carried in alcoholic solution, but were and are, on the 
contrary, made and composed of cheap flavoring materials, largely 
imitation and synthetic, dissolved and carried in cheap emulsions 
and oils. 

3. The ingredients contained in respondent’s flavoring prepara- 
tions were and are not “high quality” or the “purest and finest”. 

4. Respondent’s business is a relatively small one and does not and 
cannot buy the various raw materials in “tremendous quantities” and 
thereby effect “greater savings which are passed on” to housewives 
of America. 

5. The “selling prices” or “values” published in connection with so- 
called “deals” of flavoring compounds were and are fictitious and 
greatly in excess of the prices at which such flavoring compounds 
were and are sold or were ever intended or contemplated to be sold. 

6. The said product advertised and designated in advertising mat- 
ter as “Choc-O-Toddy” and as “manufactured by The Muriel Com- 
pany” is not and never has been manufactured by The Muriel 
Company. 

Par. 9. In the course and conduct of its business, the respondent 
Averbach Company, Inc., in connection with the interstate distribu- 
tion of said products has caused various statements regarding “free 
goods,” “special” offers and deals to be printed and circulated. 
Among and typical of such statements are the following: 


JACK FOSTER’S FAMOUS 
4 BOTTLE DEAL 
PLUS A FINE QUALITY 


BIB APRON FREE! 


VALUABLE HOSIERY 
GIFT COUPON 


FREE ! 
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THIS APRON FREE! ) 


$1 brings you complete sales equipment, including free apron and hosiery 


sample, postage paid : | 


WHEN THEY SEE THIS AMAZING FREE OFFER! | 
> 
Bungalow Bib Apron Free. 2 pair form-fashioned ladies hose for only 49¢. 
Ask representative for free coupon 
SPECIAL DEAL NO, 1 AND NO. 2 


Bungalow Bib Apron FREE with Deal 
PLUS 


2 Pair Hosiery Coupon 


FREE! 


FREE GOODS 
4 


To help defray freight cost, we will give you one dozen deals Free with each 5 
purchase of twelve dozen, or when your combined order totals twelve dozen. 
Order must be confined to one deal to get Free Goods 


In connection with said “free” goods and “special” offer and deal — 
representations, the representation is made, in many instances, that — 
the time within which the “free” goods or “special” offers and deals 
may be secured is limited or that the number of persons who may — 
secure the same is limited. a 

In the further course of its dealings, respondent Averbach Com- | 
pany, Inc., has distributed among agents or purchasers in various — 
States a combination deal entitled “American Brand of Guaranteed 
Fiavors—All For Only 99¢.” Said deal presented as a “Special 
Advertising Offer” offers respectively : = 


One 8-ounce Imitation Vanilla Flavor 
One 8-ounce Lemon Flavor | 
One 4-ounce Orange Flavor | 

One 4ounce Almond Flavor 

Plus 

Bungalow Bib Apron FREE 
Said 8-ounce bottle of Imitation Vanilla Flavor contains a state- 
ment on its label that said Flavor is “composed of vanillin, coumarin, 
vanilla, and caramel”; said 8-ounce bottle of lemon flavor is labeled 
“Terpeneless Lemon Flavor,” and the said 4-ounce bottle of orange 
flavor is labeled “Terpeneless Orange Flavor,” thereby indicating 
that they are made from the essential oils instead of synthetic chemi- 
cal flavors. In truth and in fact said statements and representations. 


= 
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made by respondent Averbach Co., Inc., are false, misleading and 
deceptive in the following, among other particulars: 

‘1. Genuine vanillin made from vanilla beans has not been employed 
in the preparation of respondent’s said vanilla flavoring. Respond- 
ent’s flavoring compounds designated as “lemon,” “orange,” and “al- 
mond” are not manufactured from the essential oils, as their labels 
indicate, but instead are composed largely of cheap, inferior ingredi- 
ents, including synthetic chemical substitutes suspended in cheap oils 
or gum emulsions, and in no manner equal or approach the quality and 
excellence claimed for them in respondent’s advertising matter. 

-2. Various articles advertised and represented by respondent as 
being given away “Free” are not, in fact, given away “Free,” a person 
being required to purchase a deal in order to obtain a bib apron or a 
gift coupon, and the price or value of the alleged gift is included in 
the sum obtained in each instance for the particular deal. 

3. The offer of two pairs of hose for 49 cents is not limited in time 
or a special offer, nor are the other so-called “special deals” and 
“special offers” special in the sense that such deals and offers are 
limited to a given period of time or to a given number of persons for 
they are not limited as to time or the number of persons who may 
secure them, and respondent’s selling plans do not help a purchaser 
to defray freight costs. 

Par. 10. In addition to the respondents expressly named in con- 
nection with the acts and practices enumerated in paragraphs 3 to 9 
hereof inclusive, all of the other parties respondent have used the 
acts, practices and methods alleged in paragraphs 3 to 9 hereof in- 
clusive. Said respondents, by their acts, practices, and methods as 
hereinabove alleged, have falsely represented to respective agents and 
to the consuming public that certain of their products were worth and 
were ordinarily sold for the retail prices stated, when in truth and in 
fact said products are not sold, and said respondents did not contem- 
plate or intend that they would be sold, at the prices stated, and they 
have falsely represented the character, contents, value and quality of 
said products, and they have made false and misleading statements 
and misrepresentations to the effect that certain goods or articles of 
merchandise are being, and would be given away “free,” when such 
was not and is not the fact. They have made false and misleading 
statements and misrepresentations concerning the above described 
guaranty fund of $3,000. 

Par. 11. By the use of the aforesaid false and misleading repre- 
sentations appearing in respondents’ circulars and other advertising 
matter, which representations are passed on to the purchasing public 
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by agents and representatives of respondents, the public are and have — 
been thereby deceived concerning the character, quality, and value 


of respondents’ products, and have thereby been induced to purchase 
such products under the erroneous belief that the same are and were 


of high grade and quality, containing only ingredients of the purity 


and excellence claimed for them, and of the value claimed for them in 
said fictitious prices quoted thereon. 

The aforesaid practices are further to the detriment and injury of 
sellers of products similar to those sold by respondents, and have and 
have had the capacity and tendency to divert to respondents the 
trade of competitors engaged in selling in interstate commerce prod- 


ucts of the nature of those sold by respondents. Thereby, substantial — 


injury is done and has been done by the respondents to competition in 
interstate commerce, and there is and has been placed in the hands of 
respondents’ dealers, agents and distributors instruments by means of 


which they mislead and deceive and have misled and deceived. the 


purchasing public. 

Par. 12. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondents are 
to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce within the in- 


tent and meaning of Section 5 of an Act of Congress entitled “An Act to 


create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finpincs as TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 1, 1938, issued, and on 
March 8, 1938, served, its complaint in this proceeding upon respond- 
ents, Averbach Co., Inc., a corporation; Maid-O-Best, Inc., a corpo- 
ration; G. M. Moses, an individual; and Esther Averbach, Morris 
Averbach, and Jerome Averbach, individually, and trading variously 
under the names The Muriel Co., and American Chemical Co., charg- 
ing them with the use of unfair methods of competition in commerce 


in violation of the provisions of said act. After the issuance of said 


complaint and the filing of an answer by the respondents Averbach 
Co., Inc., a corporation; Esther Averbach, Morris Averbach, and 
Jerome Averbach, individually, and trading variously under the names 
The Muriel Co. and American Chemical Co., the Commission, by order 
entered herein, granted said respondents’ motion for permission to 
withdraw said answer and to substitute therefor an amended answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as to 
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said facts, which substitute answer was duly filed in the office of the 
Commission. Subsequently, the respondents Maid-O-Best, Inc., a cor- 
poration, and G. M. Moses, an individual, filed their separate answer, 
in which answer they admitted all the material allegations of fact set 
forth in said complaint and waived all intervening procedure and fur- 
ther hearing as to said facts. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and answer and amended answer, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Maid-O-Best, Inc., is a corporation or- 
‘ganized under the laws of the State of Minnesota, with its principal 
office and place of business having been located at 695 Selby Avenue, 
St. Paul, Minn. Respondent Maid-O-Best, Inc., from August 29, 
1932, until March 1, 1933, was engaged in the sale and distribution in 
interstate commerce of flavoring compounds, foodstuffs, toilet articles, 
and novelties. Respondent G. M. Moses, during the period next above 
stated, was the president of Maid-O-Best, Inc., and directed the activi- 
ties and controlled the business affairs and policies of said. respondent 
corporation. About January 1, 1933, G. M. Moses resigned as presi- 
dent of Maid-O-Best, Inc., being succeeded in such office by one Esther 
Averbach, one Marie Ryan becoming vice president of said corporation. 

Respondent Morris Averbach, in the year 1982, trading under the 
name of The Muriel Co. at St. Paul, Minn., likewise became engaged 
in the manufacture and in the selling and the offering for sale in 
interstate commerce of flavoring compounds, foodstuffs, toilet articles, 
‘and novelties. About July 1, 1935, respondent Morris Averbach, in 
connection with the sale of the herein mentioned products, began to 
trade under the name American Chemical Co. Thereafter, in July 
1936, the manufacturing businesses which had theretofore been con- 
‘ducted by G. M. Moses through Maid-O-Best, Inc., and by Morris 
Averbach employing the trade name companies, The Muriel Co. and the 
American Chemical Co., were taken over by a corporation organized 
and financed by the said respondent Morris Averbach and members of 
his family under the corporate name and designation of Averbach Co., 
Inc. The officers of the said corporation are: Jerome Averbach, son 
of respondent Morris Averbach, president; Pearl Berkus, a relative of 
respondent Morris Averbach, vice president; and respondent Morris 
Averbach, secretary-treasurer. The present address under which the 
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Averbach Company, Inc., is now operating through its own corporate 
name and the trade names, The Muriel Company, the American Chemi- 
cal Co., and Maid-O-Best, Inc., is 1449 University Avenue, St. Paul, 
Minn. 

The said Morris Averbach, is, and for several years last past has 
been, the moving and dominant spirit successively in connection with 
the conduct, affairs and operations of The Muriel Co., Maid-O-Best, 
Ine., the American Chemical Co., and Averbach Co., Inc. T hroughout 
the successive years in which the said Morris Averbach has been in 
the business of manufacturing flavoring compounds, foodstuffs, toilet 
articles, and novelties of various kinds, the said respondent has domi- 
nated said companies and controlled their respective policies and 
activities. 

In the course and conduct of their respective businesses, respondents 
Maid-O-Best, Inc., G. M. Moses, Morris Averbach, Jerome Averbach, . 
Esther Averbach, and Averbach Co., Inc., have been and now are en- | 
gaged in direct and substantial competition with various corporations, . 
partnerships, and individuals engaged in selling and offering for sale : 
in interstate commerce flavoring compounds, foodstuffs, toilet articles, . 
and novelties of various kinds. 

Par. 2, In the course and conduct of their respective businesses 
as described in paragraph 1 hereof, the said named respondents have : 
offered their products for sale and have sold and transported or caused | 
the same to be transported in commerce among the several States of | 
the United States, direct to consumers, through the medium of travel- - 
ling salesmen, agents, and solicitors. Said goods are and were shipped | 
in response to orders taken by such travelling salesmen, agents and 
solicitors and transported or caused to be transported in commerce | 
among the several States of the United States. 

In the course and conduct of their said businesses, as hereinafter 
related, respondents have caused various false, deceptive, and mislead- | 
ing statements to be inserted and to appear in advertising circulars 
and bulletins distributed by them. The statements contained in said 
bulletins and circulars are addressed to and are and have been distrib-- 
uted among salesmen or prospective salesmen, and are intended to be 
and constitute instructions to them in connection with sales talks to be- 
made to housewives, customers, and consumers throughout the vari- 
ous States of the United States. In this manner the said various false 
and misleading statements and representations inserted in advertising 
bulletins and circulars by respondents are, and have been, passed on 
to the ultimate consumer by respondents’ salesmen and representatives 
and the consuming public have been induced to purchase the goods. 
offered for sale and sold by respondents under the erroneous belief 
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that said false and misleading statements and representations were 
true. 

_ Par. 3. Respondent Maid-O-Best, Inc., in connection with the sale 
and distribution in interstate commerce of the aforementioned 
products, printed in bulletins and circulars and instructions a picture 
of a person supposed to be one J. M. Gebhardt, wherein the alleged 
Gebhardt was designated as “Director of Sales, Maid-O-Best, Inc.,” 
-and he invites prospective salesmen to “join Maid-O-Best’s rere 
‘sales organization without risking one penny,” when in-truth and in 
fact the said “J. M. Gebhardt” is a fictitious person and the picture 
printed was instead a picture of G. M. Moses, then president and 
moving spirit of Maid-O-Best, Inc. Said picture and accompanying 
statements and announcements were and have been used for the mani- 
fest purpose of creating the impression upon prospective agents and 
representatives who would in turn convey such impression to the 
consuming public, that Maid-O-Best, has and has had a large selling 
organization, national in scope and character, when such was and is 
not the fact. 

_ Par. 4 In a circular issued by respondent Maid-O-Best, Inc., in 
furtherance of the sale, in interstate commerce, of Maid-O-Best 
products, the following statements and representations appeared: 

1. Long-established manufacturer makes startling announcement to those wno 
want ready cash; (2) The large manufacturing company back of Maid-O-Best 
products has made it possible for me to offer you better quality products at 
much lower resale prices. And of great importance to you is the fact that 
your margin of profit is a generous one. Every sale repays you handsomely 
for your efforts; (3) We are large manufacturers of food flavorings. We 
purchase our ingredients in tremendous quantities. 

Said Maid-O-Best, Inc., further caused to appear in geting eet 
matter distributed in iitelseata commerce the words: 


Manufactured only by Maid-O-Best, Inc., St. Paul, Minn., U. S. A. 


When in truth and in fact the said Maid-O-Best, Inc., did not and 
has not owned, operated or controlled any mills, factory, or laboratory 
“wherein the products which it sells or sold and distributes or dis- 
tributed in interstate commerce are and were manufactured or com- 
pounded, said products on the contrary, having been manufactured 
or packed by Morris Averbach, trading as The Muriel Co. Maid- 
O-Best, Inc., is not a long-established manufacturer, concern or busi- 
ness, has not had any large manufacturing company back of its 
products, and has not purchased ingredients in tremendous quantities, 
nor packed the products distributed by it in interstate commerce; said 
Maid-O-Best, Inc., on the contrary, merely furnishing bottles and 
labels to Morris Averbach, who prepares and has prepared certain 
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quantities of the products which respondent Maid-O-Best has : 
advertised and sold under the name “Maid-O-Best.” : 
Par. 5. In the further course and conduct of its business respondent, |, 
Maid-O-Best, Inc., caused to appear in periodicals and advertising » 
folders having a wide interstate circulation advertisements containing § 
representations regarding the usual and customary retail sale ori | 
and value of the various products sold by the respondent and regarding } 
certain so-called “free” goods allegedly given in connection with the > 
purchase of various products. Typical of these advertisements is } 

the following: 
A $3.70 Value 47¢ 


1 8 Ounce Bottle Imitation Vanilla Extract, Value______-__~ $1. 00 
1 4 Ounce Bottle Lemon Flavor, Value_=—---__--_-----____- . 60 
1 4 Ounce Bottle Almond Flavor, Value__-—--__---___-_-+___ . 60 
1 2 Ounce Bottle Orange Flavor, Value___..--...--.-----_-_ . 50 
1 2 Ounce Bottle Maple Flavor, Value__=—2=-~__+--_-______ . 50 
1 1 Pound Can Choc-o-Toddy FREE, Value____-_____--____ . 50 

$3. 70 


YOU SELL IT COMPLETE FOR 97¢ 
5 BIG BOTTLES 47¢ 
SELLS AT SIGHT FOR 97¢ 
WITH CAN OF CHOCOLATE TODDY 


FREE ! 


Similar representations have been made by all of the other respond- : 
ents in connection with the sale and distribution of their products in } 
said commerce as aforesaid. In truth and in fact the “regular retail | 
prices” as set forth in such advertisements and advertising matter were ¢ 
and are fictitious and greatly in excess of the prices at which said prod- - 
ucts ordinarily were and are sold and greatly in excess of the prices at 
which the respondents intended or contemplated that said products: 
would be sold in the usual course of trade. The articles mentioned in! 
said advertisements as being free are not in truth a gratuity without! 
cost to the donee, the recipient thereof being required to purchase other} 
articles in order to obtain so-called free goods, and the price or values 
of the free goods is included in the sum paid for such other articles. 

Par. 6. Respondent Maid-O-Best, Inc., in its advertising matter and: 
price lists distributed in interstate commerce has used the term “Vanilla: 
Extract” to describe an imitation vanilla flavor, when in truth and i in! 
fact such preparation is not a true extract but a cheap flavori ing com- 
pound, lacking the alcohol content that would be required as a vehicle| 
to carry the genuine flavoring extract. | 

| 


AVERBACH ©0., INC., ET AL. ~~ 897 
879° Findings 


And said Maid-O-Best, Inc., in its advertising matter further has. 
stated that “we are particular about the quality of such products as 
vanilla beans, vanillin, coumarin, glycerin, lemon, maple, orange, and 
other commodities that go into the making of our flavorings,” and “You 
cannot tell how good imitation Vanilla extract is until you try it. 
Please assure your customers that Maid-O-Best Vanilla Extract has 
no equal for quality. It is the finest available at any price. Maid-O- 
Best Vanilla Extract is composed of vanillin, coumarin, caramel color 
and a liberal quantity of pure vanilla made from the choicest vanilla 
beans,” when in truth and in fact said respondent Maid-O-Best, Inc., 
has not used “liberal quantities” of “pure vanilla” in the preparation 
of said alleged “extract,” nor vanillin made from vanilla beans, and 
its flavoring compounds designated as “orange,” “lemon,” “maple,” and 
“almond” are composed largely of cheap inferior ingredients, including 
synthetic chemical substitutes, suspended largely in cheap oils or gum 
emulsions, instead of ethyl alcohol, recognized as the most valuable 
and desirable vehicle that can be used in dissolving and preserving food 
flavorings, and said Maid-O-Best, Inc., flavorings in no manner equal 
or approach the quality and excellence claimed for them in said 
respondent’s advertising matter. 

Par. 7. Said Maid-O-Best, Inc., further in a circular marked “New 

Big Free Deal * * *,” caused the following statements to appear : 

Maid-O-Best products are exceptionally fine quality. They are made of purest 
ingredients—they are guaranteed to you and to your customers—guaranteed 
that they will give complete satisfaction, otherwise every penny involved in the 
purchase price of any of the products is cheerfully refunded. This Guarantee 

Is Backed by $3,000.00 of This Company’s Money Which Has Been Deposited in 
a Special Account in a Big Banking Institution for This Purpose. The guarantee 
is bona-fide, iron clad—it is your protection for those to whom you sell Maid-O- 
Best products. 


* % * * * * ats 


Guaranteed Quality * * * Lower Prices to You * * * Lower Prices 
For Your Customers. $3.000 Guarantee of Quality. This is Your Assurance of 
Success With Maid-O-Best. 

Maid-O-Best, Inc., has deposited in a leading banking institution $3,000 to 
back up its iron-clad guarantee of customer-satisfaction or money back. If 
any question as to quality arises in the minds of your customers don’t hesitate 
to give them the Maid-O-Best Guarantee. Don’t hesitate to mention that the 
Guarantee is backed by money set aside in the bank. 

* * * * * * a 


Whereas, in truth and in fact, respondent Maid-O-Best, Inc., did 
not retain in any bank or banking institution in a special account or 
otherwise, any fund to guarantee Maid-O-Best products and to refund 
purchase price of the same upon the return of the goods purchased, the 


898 FEDERAL TRADE COMMISSION DECISIONS 
Findings 20 F. 1G 


said sum of $3,000 or any other sum, but on the contrary, said Maid-O- 
Best, Ine., withdrew said cash deposit shortly after it was made with | 
the Wiectocn State Bank of St. Paul, Minn., substituted bonds therefor 
and then withdrew said bonds. oad representations in connection 
with said guarantee fund are and were further false and misleading in | 
fact in that the flavoring products manufactured by Maid-O-Best, Inc., | 
are not and have not been made from the purest ingredients, and are 
not and never were pure, strong, and delicious. . 
Par. 8. On or about January 15, 1933, the respondent Morris Aver- 
bach, took over the business of the respondent, Maid-O-Best, Ine., | 
and continued the business under the name The Muriel Co., and 
flavoring and other products have been made by him under the same | 
formulae as used by Maid-O-Best, Inc., and he has continued to use 
in connection with the advertising, sale, and offering for sale of that — 
company’s products in interstate commerce, the same cuts and ad- 
vertising matter, periodical and otherwise, which had been thereto- 
fore employed, as herein alleged, by Maid-O-Best, Inc., in connection 
with the sale of Maid-O-Best products in interstate commerce. Said 
Morris Averbach, trading as The Muriel Co., further continued using 
“Maid-O-Best” as a trade mark on products sold by him oe in| 
advertising and offering said products for sale. 
In the course and eqitnnet of his business, the respondent Morris 
Averbach caused statements to be made and circulated in printed 
advertisements regarding the price and quality of the various prod- 
ucts sold, regarding the nature and extent of said business and, — 
regarding the opportunity afforded representatives. Typical of these — 
statements are the following: 


Amazing Way to Harn Big Pay 

Up to $15 Every Day is Hasy * * * 
Here’s the Best of Its Kind 

Here’s big money for you every day * * * 


sensational food flavoring extract * * * deals. 
a * * * * * * 


We sell all over the United States in large quantities, therefore our purchasing | 
power is great. Our various raw materials and ingredients are purchased in |) 


tremendous quantities, thus effecting greater savings which are passed on to you. 
a * * * * * * 


HIGH QUALITY FLAVORING EXTRACTS FRESH FROM OUR FACTORY 


We present herewith 4 Great Money-Saving Combination Deals for the pur- - 
chase of the Maid-O-Best brand of high quality Flavorings and Extracts, 
* * * * * * * 
Only the purest of ingredients are used. * * * 
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Pas@once Bottle Almonds. Vadis on ee . 60 
BO NCeEBOLCLOrEN Ze. 6 Vso . 50 
feoscunce Bottle Maple, Values. 2 2 . 50 
ie Pound?’ Choc-O-Toddy REE. Value’ ss. . 50 

Aba eA ees ae oe a oe, ae ae ee ore eee ee $3. 70 


5 FLAVORS AND TODDY FOR 97¢ 


_ (Three other such “deals” of substantially the same character are 
also set out.) 

In truth and in fact said statements and representations made by 
the respondent Morris Averbach were and are false, deceptive and 
misleading in the following, among other particulars: 

1. It is not “easy” nor in fact hardly possible for an agent or 
representative to “earn up to $15 Every Day” nor any day in selling 
Muriel Company products. 

2. Respondent’s food flavors were not and are not “extracts,” dis- 
solved and carried in alcoholic solution, but were and are, on the 
contrary, made and composed of cheap flavoring materials, largely 
imitation and synthetic, dissolved and carried in cheap emulsions and 
oils. 

3. The ingredients contained in respondent’s flavoring preparations 
were and are not “high quality” or the “purest and finest”. 

4. Respondent’s business is a relatively small one and does not and 
cannot buy the various raw materials in “tremendous quantities” and 
thereby effect “greater savings which are passed on” to housewives of 
America. 

5. The “selling prices” or “values” published in connection with 
so-called “deals” of flavoring compounds were and are fictitious and 
greatly in excess of the prices at which such flavoring compounds were 
and are sold or were ever intended or contemplated to be sold. 

6. The said product advertised and designated in advertising mat- 

ter as “Choc-O-Toddy” and as “manufactured by The Muriel Co.” is 
not and never has been manufactured by The Muriel Co. 
- Par. 9. In the course and conduct of its business, the respondent 
Averbach Co., Inc., in connection with the interstate distribution of 
said products has caused various statements regarding “free goods”, 
“special” offers and deals to be printed and circulated. Among and 
typical of such statements are the following: 
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JACK FOSTER’S FAMOUS 
4 BOTTLE DEAL 
PLUS A FINE QUALITY 
BIB APRON FREE! 
VALUABLE HOSIERY 
~ GIFT COUPON 
FREE! 
THIS APRON FREB! 
$1 brings you complete sales equipment, including free apron and hosiery 
sample, postage paid 
WHEN THEY SEE THIS AMAZING FREE OFFER! 
Bungalow Bib Apron Free. 2 pair form-fashioned ladies hose for only 49¢. 
; Ask representative for free coupon ; 
SPECIAL DEAL NO. 1 and NO. 2 
Bungalow Bib Apron FREE with Deal 
PLUS 
2 pair Hosiery Coupon 
FREE! 


FREE GOODS | 


To help defray freight cost, we will give you one dozen deals FREE with each 
purchase of twelve dozen, or when your combined order totals twelve dozen. 
Order must be confined to one deal to get Free Goods 
In connection with said “free” goods and “special” offer and deal 

representations, the representation is made, in many instances, that the 


time within which the “free” goods or “special” offers and deals | 


may be secured is limited or that the number of persons who may 
secure the same is limited. 

In the further course of its dealings, respondent Averbach Company, 
Inc., has distributed among agents or purchasers in various States 


a combination deal entitled “American Brand of Guaranteed Flavors— 


All For Only 99¢.” Said deal presented as a “Special Advertising 
Offer” offers respectively : : 


One 8-ounce Imitation Vanilla Flavor 
One 8-ounce Lemon Flavor 
One 4-ounce Orange Flavor 
One 4-ounce Almond Flavor 
Plus 
Bungalow Bib Apron FREE 


Said 8-ounce bottle of Imitation Vanilla Flavor contains a state- 


ment on its label that said Flavor is “composed of vanillin, coumarin, | 


vanilla, and caramel”; said 8-ounce bottle of lemon flavor is labeled 
“Terpeneless Lemon Flavor,” and the said 4-ounce bottle of orange 


flavor is labeled “Terpeneless Orange Flavor,” thereby indicating that | 
they are made from the essential oils instead of synthetic chemical | 


flavors. In truth and in fact said statements and representations made | 


by respondent Averbach Co., Inc., are false, misleading, and deceptive 
in the following, among other particulars: 
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~ 1. Genuine vanillin made from vanilla beans has not been employed 
in the preparation of respondent’s said vanilla flavoring. Respond- 
ent’s flavoring compounds designated as “lemon,” “orange,” and 
“almond” are not manufactured from the essential oils, as their labels 
indicate, but instead are composed largely of cheap, inferior ingredi- 
ents, including synthetic chemical substitutes suspended in cheap oils 
or gum emulsions, and in no manner equal or approach the quality and 
excellence claimed for them in respondent’s advertising matter. 

2. Various articles advertised and represented by respondent as 
being given away “Free” are not, in fact, given away “Free,” a person 
being required to purchase a deal in order to obtain a bib apron or a 
gift coupon, and the price or value of the alleged gift is included in 
the sum obtained in each instance for the particular deal. 

3. The offer of two pairs of hose for 49 cents is not limited in time 
or a special offer, nor are the other so-called “special deals” and 
“special offers” special in the sense that such deals and offers are lim- 
ited to a given period of time or to a given number of persons for they 
are not limited as to time or the number of persons who may secure 
them, and respondent’s selling plans do not help a purchaser to defray 
freight costs. 

Par. 10. In addition to the respondents expressly named in connec- 
tion with the acts and practices enumerated in paragraphs 3 to 9 hereof 
inclusive, all of the other parties respondent have used the acts, prac- 
tices and methods alleged in paragraphs 3 to 9 hereof inclusive. Said 
respondents, by their acts, practices, and methods as hereinabove al- 
leged, have falsely represented to respective agents and to the con- 
suming public that certain of their products were worth and were 
ordinarily sold for the retail prices stated, when in truth and in fact 
said products are not sold, and said respondents did not contemplate 
or intend that they would be sold, at the prices stated, and they have 
falsely represented the character, contents, value, and quality of said 
products, and they have made false and misleading statements and 
misrepresentations to the effect that certain goods or articles of mer- 
chandise are being, and would be given away “free,” when such was 
not and is not the fact. They have made false and misleading state- 
ments and misrepresentations concerning the above described guaranty 
fund of $3,000. 

Par. 11. By the use of the aforesaid false and misleading representa- 
tions appearing in respondents’ circulars and other advertising matter, 
which representations are passed on to the purchasing public by agents 
and representatives of respondents, the public are and have been 
thereby deceived concerning the character, quality, and value of re- 
spondents’ products, and have thereby been induced to purchase such 
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products under the erroneous belief that the same are and were of 
high grade and quality, containing only ingredients of the purity and 
excellence claimed for them, and of the value claimed for them in said 
fictitious prices quoted thereon. “hy 

The aforesaid practices are further to the detriment and injury of 
sellers of products similar to those sold by respondents, and have had 
the capacity and tendency to divert to respondents the trade of com- 
petitors engaged in selling in interstate commerce products of the 
nature of those sold by respondents. Thereby, substantial injury is 
done and has been done by the respondents to competition in interstate 


commerce, and there is and has been placed in the hands of respond- | 


ents’ dealers, agents, and distributors instruments by means of which 
they mislead and deceive and have misled and deceived the purchasing | 
public. ; 

CONCLUSION 


The aforesaid acts and practices of the respondents have been and 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the meaning and intent of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 
respondents, in which answers respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts, — 
and the Commission having made its findings as to the facts and | 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Averbach Co., Inc., a corpora- 
tion and Maid-O-Best, Inc., a corporation, their officers, agents, 
servants, and employees, G. M. Moses, individually, and his agents, 
servants, and employees, and Esther Averbach, Morris Averbach, and 
Jerome Averbach, individually, and trading variously under the 
names The Muriel Co. and American Chemical Co., and their agents, 
servants, and employees, directly or through any corporate or other | 
device, in connection with the offering for sale, sale and distribution of | 
flavoring compounds, foodstuffs, toilet articles, and novelties in inter- 


state commerce or in the District of Columbia, do forthwith cease and — 
desist from : 
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ak Representing by photographs or in any other way that J. M. 
Gebhardt, a fictitious person, or any other fictitious person, isa 
Director of Sales of Maid-O-Best, Inc. 

2. Representing that Maid-O- Bont, Inc., has a national sales organ- 

‘jzation until and unless said Maid-O- Best, tiie: , actually has and main- 

tains a selling organization through and by med sales are made by 
said Maid-O-Best, Inc., generally throughout the United States. 
_ 8. Representing, through the use of the words “Manufactured only 
by Maid-O-Best, Inc., St. Paul, Minn. U. S. A.,” or through the use 
of any words or terms of similar import and meaning, or through any 
other means or device or in any manner, that said respondents or any 
of them are the manufacturers of the products sold by them, unless 
and until such respondents actually own and operate, or directly and 
absolutely control, a manufacturing plant wherein said products are 
manufactured by them. 

4. Representing as the customary or regular prices or values for 
respondents’ products prices and values which are in fact fictitious and 
greatly in excess of the prices at which such products are customarily 
offered for sale and sold in the normal course of business. 

5. Representing through fictitious prices marked or stamped on or 
affixed to food flavoring or other products, sold in combination deals 
or otherwise, or on the containers thereof, or through any other means 
or device or in any manner, that said prices so marked, stamped, or 
affixed are the regular or customary retail prices for such products. 

6. Using the term “vanilla extract” to describe a flavoring product, 
unless prepared with a vehicle of ethyl alcohol and containing a flavor- 
ing content at least 50 percent of which shall consist of true vanilla 
made from the vanilla bean. 

7. Representing that respondents’ so-called vanilla extract has no 
equal for quality, or that it is the finest available at any price, or that 
it is composed of vanillin, coumarin, caramel color, and a liberal 
quantity of pure vanilla made from the choicest vanilla beans, unless 
and until a liberal quantity of pure vanilla, made from vanilla beans, 
is actually used in the preparation of said alleged extract, the whole 
suspended or carried in a vehicle of ethyl] alcohol. 
~ 8. Using the words “orange,” “lemon,” “maple,” and “almond” in 
combination or connection with the word “extract” until and unless 
the product is composed of genuine ingredients, as distinguished from 
synthetic chemical substitutes, and such ingredients are suspended 
in ethyl alcohol. 

9. Representing that a special account of $3,000 or any other 
amount represented to be used to cover refunds for returned Maid-O- 
Best products is deposited in the Western State Bank of St. Paul, 
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Minn., or in any other financial institution, until and unless said sum — 
be actually deposited and maintained on deposit in such bank or other 
financial institution and there kept available in liquid form for the 
said purpose. ; 

10. Representing that it is easy for agents or representatives to earn 
up to $15 or any other sum of money per day in selling respondents’ 
products, unless and until the sum named is a true representation of 
the average net earnings or profits consistently made by respondents’ 
agents or representatives in the ordinary course of business under 
normal conditions and circumstances. : 

11. Designating any so-called food flavors as extracts until and | 
unless they are genuine extracts dissolved and carried in alcoholi¢ 
solution. 

12. Representing that cheap, inferior ingredients contained in fla- 
voring preparations are of “high quality” or “purest and finest.” 

18. Representing that respondents buy their raw materials in “tre- 
mendous quantities,” and from representing that greater savings are 
thereby passed on to the housewives of America, until and unless said 
statements are true in fact. 

14. Representing that the product “Choc-O-Toddy” or any other 
product is manufactured by the respondents unless and until such ~ 
respondents actually own or operate, or directly and absolutely control, 
a manufacturing plant wherein said product is manufactured by them. 

15. Representing, designating, or describing articles of merchandise 
regularly included in a combination offer with other identical, sim- 
ilar, or other articles of merchandise as “free,” “included free,” or | 
any other term of similar import or meaning. 3 

16. Using the word “free” to describe or refer to goods, wares, or — 
merchandise forming a part of any combination offer unless all of © 
the terms and conditions of such offer are clearly and unequivocally 
stated in immediate connection or conjunction with the word “free” 
in words, letters, or figures of equal conspicuousness and there is 
no deception as to the price, quality, character, or any other feature 
of any items in the offer. 

17. Representing that so-called “special offers” or “special deals” 
are limited to a given period of time or to a given number of per- 
sons, if in truth and in fact the prices stated in such offers and 
deals are the regular, usual, and customary prices at which the 
products therein mentioned are offered for sale. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. j 
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LELAND F. BENHAM, TRADING AS THE ZELLE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3854. Complaint, July 17, 1939—Decision, Sept. 11, 19389 


Where an individual engaged in sale and distribution of two medical prepara- 


(a) 


(b) 


tions for the relief of delayed menstruation, designated as “Zellets No. 1” 
and “Zellets No. 2,” to purchasers in various other States and in the District 
of Columbia; in advertisements which he disseminated through the mails, 
through insertions in newspapers and periodicals of general circulation 
and through circulars and other printed or written matter distributed in 
commerce among the various States, and through other means, and which 
were intended and likely to induce purchase of his said preparations— 
Represented that his said medicinal products, designated as “Zellets No. 1” 
and “Zellets No. 2,” were a competent and effective remedy for delayed 
menstruation, and were harmless, and would accomplish results without 
pain or inconvenience, facts being they were not such a competent and effec- - 
tive remedy for said condition, and would not accomplish results as afore- 
said claimed, and were not safe and harmless in that said “Zellets No. 1” 
contained aloes and oil of savin, and said “Zellets No. 2” contained aloes, 
extract of cotton root bark, ergotin, black hellebore, and oil of savin, and 
aforesaid drugs were present in said preparations in quantities sufficient to 
cause serious and irreparable injury to health if taken under the conditions 
prescribed in said advertisements or under such conditions as are customary 
or usual; and 

Failed to reveal, in advertisements disseminated as above, that use of said 
preparation, under conditions prescribed therein or under conditions such 
as are customary or usual, might result in serious and irreparable injury 
to health; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such statements and representa- 
tions were true, and to induce, because of such belief, purchase of his said 
injurious, drug-containing, medicinal products: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
Mr, Edward 1. Morris, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Leland F. Benham, 
an individual, trading as The Zelle Co., hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: — 
~’Paracraru 1. Respondent Leland F. Benham is an individual 
trading and doing business as The Zelle Co., with his principal of- 
fice and place of business located at 620 Orleans Street, Chicago, Hl. 
The respondent is now, and for more than 1 year last past has been 
engaged in the sale and distribution of two medical preparations for 
the relief of delayed menstruation, designated as “Zellets No. 1” and 
“Zellets No. 2,” in commerce among and between the various States of 
the United States and in the District of Columbia. 

Respondent causes said preparations when sold to be transported 
from his place of business in the State of Illinois to purchasers there- 
of located in various other States of the United States and in the 
District of Columbia. 


Respondent. maintains, and. at all times mentioned herein has — 


maintained, a course of trade in said medicinal preparations in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 


Par. 2. In the course and conduct of his aforesaid business the re- 


spondent has disseminated, and is now disseminating, and has caused, 


and is now causing, the dissemination of false advertisements con- — 
cerning his said preparations by the United States mails, by inser- | 


tions 1n newspapers, and periodicals having a general circulation, 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States of 
the United States, and by other means in commerce as “commerce” is 
defined in the Fereral Trade Commission Act, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of his said preparations; and has disseminated and is now 


disseminating, and has caused and is now causing, the dissemination | 


of false advertisements concerning his said preparations by various 
means for the purpose of inducing, and which are likely to induce, 


directly or indirectly, the purchase of his said preparations in com- | 


merce, as “commerce” is defined in the Federal Trade Commission 


Act. Among and typical of the false representations contained in | 
the advertisements disseminated and caused to be disseminated, as | 


aforesaid, are the following: 
Married Secrets Now 


Delay is not necessary 


Women may now find welcome relief from month to month uncertainty. 


When delayed you may have faith in our truly amazing Zellets Compound. | 


») 
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Marvelous, satisfying relief generally comes quickly. Absolutely harmless— 
easy to take. Desired results usually very prompt, without pain or inconvenience 


={; For really obstinate cases try Zellets No. 2. 


_ Par. 3. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out here- 
in, the respondent represents that his medicinal preparations known 
and designated as “Zellets No. 1” and “Zellets No. 2” are a competent 
and effective remedy for delayed menstruation; that said preparations 
are harmless and will accomplish results without pain or in- 
convenience. 

Par. 4. In truth and in fact said preparations are not a competent 
and effective remedy for delayed menstruation and will not accom- 
plish results without pain or inconvenience. Furthermore, said 
preparations are not safe and harmless in that said preparation 
known as “Zellets No. 1” contains aloes and oil of savin and said 
preparation known as “Zellets No. 2” contains aloes, extract of cot- 
ton root bark, ergotin, black hellebore, and oil of savin. The afore- 
said drugs are present in said preparations in quantities sufficient 
to cause serious and irreparable injury to health if taken under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual. 

The use of said preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting with pelvic congestion, congestion of the uterus 
leading to excessive uterine hemorrhage, and in those cases where 
either of these preparations is used to interfere with the normal 
course of pregnancy, may result in uterine infection with extension 
to other pelvic and abdominal structures, and even to the blood 
stream, causing the condition known as septicemia or blood poison- 
ing. The use of said preparations might also produce a very severe 
circulatory condition by the constriction of blood vessels and con- 
traction of the involuntary muscles, often with violent poisonous 
effects upon the human system and tending to cause abortion in some 
instances, and may result in severe toxic conditions such as hemor- 
rhagic diarrhea and in some instances producing a gangrenous 
condition in the lower limbs or other serious or irreparable injury 
to health. 

Par. 5. In addition to the representations hereinabove set forth 
the respondent is also engaged in the dissemination of false adver- 
tisements in the manner above set forth in that said advertisements 
so disseminated fail to reveal that the use of said preparations under 
the conditions prescribed in said advertisements or under conditions 
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as are customary or usual may result in serious and irreparable 


injury to health. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
his preparations disseminated as aforesaid, has had and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous. and 
mistaken belief that such statements and representations are true 
and induce a portion of the purchasing public, because of such 
erroneous and mistaken belief to purchase respondent’s medicinal 
preparations containing injurious drugs. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 17, 1939, issued, and on July 24, 
1939, served, its complaint in this proceeding upon the respondent, 
Leland F. Benham, an individual, trading as The Zelle Co., charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer, the Com- 
mission by order entered herein, granted respondent’s motion for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 
to said facts, which substitute answer was duly filed in the office cf 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Leland F. Benham is an individual trad- 
ing and doing business as The Zelle Co. with his principal office and 


place of business located at 620 Orleans Street, Chicago, Ill. The re- | 


spondent is now, and for more than 1 year last past has been engaged 
in the sale and distribution of two medical preparations for the relief 
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of delayed menstruation, designated as “Zellets No. 1” and “Zellets 
No. 2,” in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent causes said preparations when sold to be transported 
from his place of business in the State of Illinois to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 
~ Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparations in commerce 
among and between the various States of the United States and in the - 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the re- 
spondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning his said preparation by the United States mails, by inser- 
tions in newspapers, and periodicals having a general circulation, 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States, and by other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly, 
the purchase of his said preparations; and has disseminated and is 
now disseminating, and has caused and is now causing, the dissemi- 
nation of false advertisements concerning his said preparations by 
various means for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of his said preparations 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false representations contained 
in the advertisements disseminated and caused to be disseminated, as 
aforesaid, are the following: 


Married Secrets Now 
Delay is not necessary 
Women may now find welcome relief from month to month uncertainty. 
When delayed you may have faith in our truly amazing Zellets Compound. 
Marvelous, satisfying relief generally comes quickly. Absolutely harmless— 
easy to take. Desired results usually very prompt, without pain or 
inconvenience. 
For really obstinate cases try Zellets No. 2 
Par. 3. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out here- 
in, the respondent represents that his medicinal preparations known 
and designated as “Zellets No. 1” and “Zellets No. 2” are a compe- 
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tent and effective remedy for delayed menstruation; that said prepa- 
rations are harmless and will accomplish results without pain or 
inconvenience. 

Par. 4. In truth and in fact said preparations are not a competent 
and effective remedy for delayed menstruation and will not accom- 
plish results without pain or inconvenience. F urthermore, said 
preparations are not safe and harmless in that said preparation 
known as “Zellets No. 1” contains aloes and oil of savin and said 
preparation known as “Zellets No. 2” contains aloes, extract of cottor, 
root bark, ergotin, black hellebore, and oil of savin. The aforesaid 
drugs are present in said preparations in quantities sufficient to 
cause serious and irreparable injury to health if taken under the con- 
ditions prescribed in said advertisements or under such conditions 
as are customary or usual, 

The use of said preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or. 
usual may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting with pelvic congestion, congestion of the uterus 
leading to excessive uterine hemorrhage, and in those cases where 
either of these preparations is used to interfere with the normal 
course of pregnancy, may result in uterine infection with extension 
to other pelvic and abdominal structures, and even to the blood 
stream, causing the condition known as septicemia ov blood poison- 
ing. The use of said preparations might also produce a very severe 
circulatory condition by the constriction of blood vessels and con- 
traction of the involuntary muscles, often with violent poisonous 
effects upon the human system and tending to cause abortion in some 
instances, and may result in severe toxic conditions such as hemor- 
rhagic diarrhea and in some instances producing a gangrenous con- 
dition in the lower limbs or other serious or irreparable injury to 
health. 

Par. 5. In addition to the representations hereinabove set forth the 
respondent is also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal that the use of said preparations under 
the conditions prescribed in said advertisements or under conditions 
as are customary or usual may result in serious and irreparable 
injury to health. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
preparations disseminated as aforesaid, has had and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
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belief that such statements and representations are true and induce 
a portion of the purchasing public, because of such erroneous and 
mistaken belief to purchase respondent’s medicinal preparations con- 
taining injurious drugs. 
CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. , 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Leland F. Benham, an indi- 
vidual, trading as The Zelle Co., or trading under any other name 
or names, his agents, servants, representatives, and: employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from: 

Disseminating or causing to be disseminated any advertisement 
by means of United States mails or in commerce as commerce is 
‘defined in the Federal Trade Commission Act, by any means for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of medicinal preparations known or desig- 
nated by the name of “Zellets No. 1” and “Zellets No. 2,” or any 
other medicinal preparations composed of substantially similar in- 
gredients or possessing substantially similar therapeutic properties, 
whether sold under the same name or any other name or names, or 
disseminating or causing to be disseminated any advertisement, by 
any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is 
defined in the Federal Trade Commission Act of said medicinal 
preparations, which advertisements represent directly or through 
implication that either or both of said preparations constitute a safe, 
competent and scientific treatment for delayed menstruation and 
that their use will have no ill effect upon the human body, or which 
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advertisements fail to reveal that the use of these preparations may 
result in serious or irreparable injury to the health of the user. 

It is further ordered, That the respondent shall, within 10 days 
after the service upon him of this order, file with the Commission 
an interim report in writing, stating whether he intends to comply 
with this order, and if so, the manner and form in which he intends 
to comply; and that within 60 days after the service upon him of 
this order said respondent shall file with the Commission a report in 
writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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Syllabus 


In THE Matter oF 


STERLING PRODUCTS CORPORATION, AND STERLING 
PRODUCTS CORPORATION TRADING AS PAUL HART- 
MANN AGENCY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2779. Complaint, Apr. 28, 1936—Decision, Sept. 12, 1939 


Where a corporation engaged in sale by mail order of drugs, pharmaceuticals, 


(a) 


(b) 


(c) 


surgical instruments, dressings, and surgical supplies, to purchasers thereof 
in other States; in advertising matter consisting of catalogs, folders, cir- 
culars, circular letters, post cards, and other forms of printed advertising 
mailed from New York City to some 16,000 customers and prospective 
eustomers in various other States— 

Represented that ethyl chloride tubes, ethyl chloride, distilled water, and 
glass ampules used to hold distilled water, were being sold by competitors 
as wholly of domestic origin, although they had been made in and imported 
from a foreign country by competitors involved, notwithstanding fact 
number of competitors did in fact sell and offer for sale said various prod- 
ucts made in United States and entirely of domestic origin, with capacity 
and tendency to mislead and deceive customers and prospective customers of 
such competitors and induce them to withhold contemplated orders for 
articles in question from said competitors and give such orders to it; 
Represented that it was closing out its stock of foreign-made surgical 
instruments, and that in future it would deal only in such instruments 
made in the United States, notwithstanding fact it was then purchasing, 
and continued to purchase, for resale surgical instruments made in foreign 
eountry, and to accept and fill any orders that came to it for such instru- 
ments thus made, with capacity and tendency to deceive members of public 
into purchasing such instruments from it in the erroneous and mistaken 
belief that when it had thus closed out its foreign-made stock it would 
sell only such instruments made in the United States, as preferred by 
substantial portion of purchasing public in case of such products and 
medical supplies, etc.; and 

Represented that all of the surgical and medical products listed in its 
said circulars were made in the United States, notwithstanding fact certain 
dressing so listed was not there made, but was made in foreign country 
and imported, with capacity and tendency to cause members of purchasing 
public to buy said merchandise in erroneous and mistaken belief that it 
was made in the United States, preferred as aforesaid by substantial part 


thereof ; 


With direct result that trade in commerce among the various States, by reason 


of said false and misleading statements and representations, was unfairly 
diverted to it from its competitors who deal only in surgical instruments 
of American manufacture and who do not falsely represent the place of 
manufacture of their respective merchandise or of the merchandise of 
their competitors: : 
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Held, That such acts, practices, and representations, under the circumstances 
set forth, were to the prejudice and injury of the public and competitors, 
and constituted unfair methods of competition in commerce. 


Before Mr. Edward M. Averill, trial examiner. i 
Mr. A. W. DeBirny and Mr. R. P. Bellinger for the Commission.” 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Sterling 
Products Corporation, trading under its own name and as Paul Hart- 
mann Agency, has been and is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereto would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. The respondent, Sterling Products Corporation, is 
a corporation chartered and existing under and by virtue of the laws 
of the State of New York, and maintains its principal office and place 
of business at 118-120 East Twenty-fifth Street in the city of New 
York, within the State of New York. Said respondent is now and 
for a number of years last past has been engaged in the wholesale 
and retail sale of drugs and surgical instruments and supplies and the 
distribution thereof between and among the various States of the 
United States, both under its own name and under the name of Paul 
Hartmann Agency. Respondent causes said drugs and surgical 
instruments and supplies, when sold by it, to be transported to the 
purchasers thereof located in the State of New York and in the 
various other States of the United States. There is now and has 
been for a long time, to wit, for more than 2 years last past, a constant 
current of trade and commerce by respondent in drugs and surgical 
instruments and supplies between and among the various States of the 
United States. Said respondent in its retail business has operated 
and now does operate under its corporate name, and in its wholesale 
business has operated and now does operate under the name of Paul 
Hartmann Agency. 

In the course and conduct of its said business respondent is now 
and for a long time, to wit, for more than 2 years last past, has been 
in substantial competition in commerce, between and among the vari- 
ous States of the United States, with other corporations, partnerships, 
firms, and individuals engaged in thé interstate sale and distribution 
of drugs and surgical instruments and supplies. 
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~ Par. 2. Among the drugs and surgical instruments and supplies 
sold and distributed by respondent in interstate commerce are ethyl 
chloride tubes, ethyl chloride, distilled water, and glass ampules used 
to hold distilled water. The ethyl chloride tubes and the ethyl 
chloride sold or offered for sale and distributed ‘by said respondent 
are of German manufacture and are imported from Germany. Most 
of the surgical instruments sold or offered for sale and distributed 
by the said respondent are of German manufacture and are imported 
by said respondent from Germany. 

Par. 3. Since the adoption by the German Government of its pres- 
ent policies with regard to people of Jewish origin or faith and 
residing within its borders, there has arisen in the United States, 
and particularly among Jewish citizens and residents of the United 
States, a marked antipathy and aversion toward and refusal to pur- 
chase any article of German manufacture or origin. The antipathy 
and aversion to German-made goods so aroused in the Jewish race in 
the United States is especially noticeable among the professional 
classes and amounts almost to a boycott so that importation of 
German-made goods has shown a marked tendency to decrease. 

Par. 4. Said respondent in the regular course and conduct of its 
said business, which it conducts to a large extent by mail, has caused 

and is causing to be mailed to its customers and to its prospective 
customers located in the various States of the United States, catalogs, 
circulars, folders, letters, and cards, which various catalogs, circulars, 
folders, letters, and cards have described and do now describe the 
items sold and offered for sale by said respondent, and said catalogs, 
circulars, folders, letters, and cards have been used and are now being 
used by said respondent as a means of and for the purpose of further- 
ing and aiding in the interstate sale and distribution of the items 
sold or offered for sale by said respondent. 

Said respondent in its catalogs, circulars, folders, letters, and cards 
used by it as a means of furthering its sales, has caused to be made 
and is now causing to be made various false, deceptive, disparaging, 
and misleading statements concerning articles sold or offered for sale 
by its competitors and concerning various articles sold or offered for 
sale by said respondent. Among said statements which said respond- 
ent has made and is now causing to be made in its said catalogs, 
circulars, folders, letters, and cards, are statements to the effect that 
ethyl chloride tubes, ethyl chloride, distilled water, and glass ampules 
sold or offered for sale by its competitors are either “German made” 
goods or are not “a 100% American product” and originate, in whole 
or in part in Germany. Whereas, in truth and in fact, the ethyl 
chloride tubes, ethyl chloride distilled water, and glass ampules sold 
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or offered for sale by many of respondent’s competitors were or are 
not made in Germany, are a 100 percent American product, and bear 
on them the statement “Entirely a product of United States,” which 
said statement is true im fact. 

Said respondent has caused and is causing to be sold or offered for 
sale many and various surgical instruments, which said surgical in- 
struments were made in Germany and imported by said respondent. 
Nevertheless said respondent in the course and conduct of its said 
business has, in its catalogs, circulars, folders, letters, and cards, 
caused, and is causing to be made statements to the effect that it 1s 
holding a “clearance” sale of German-made products and “New deal 
after January Ist. Strictly American supreme quality goods in our 
new listing,” and that it had stopped and was stopping the importa- 
tion of German goods; whereas such statements were and are false, 
deceptive, and misleading, because in truth and in fact said respond- 
ent did not have a “clearance” sale of its German-made products and 
did not sell or offer for sale and is not now selling or offering for sale 
strictly American-made goods, and did not and has not ceased the 
importation of German-made goods, but has restocked and sold or 
offered for sale in increasing quantities German-made products. 

Said respondent in its catalogs, circulars, folders, letters, and cards, 
has made and is now causing to be made false, deceptive, and mislead- 
ing statements to the effect that customers purchasing goods in certain 
stated amounts will be given free goods varying in amount according 
to the size of the purchase; whereas in truth and in fact said state- 
ments are false because the customer is not given free goods, the cost 
of said goods so given to the customer being borne out of the profits 
of the goods sold to the customer. 

Respondent in its said catalogs, circulars, folders, letters, and cards 
has created and is creating upon the public, and especially that por- 
tion of the public buying surgical instruments and drugs, the im- 
pression that by dealing with competitors of said respondent they are 
purchasing goods made in whole or in part in Germany; whereas in 
truth and in fact many of said respondent’s competitors sell or offer 
for sale strictly American-made products. Said respondent in its said 
catalogs, circulars, folders, letters, and cards, has created and is creat- 
ing upon the public, and especially that portion of the public purchas- 


ing drugs and surgical instruments, the impression that by purchasing 
from respondent they are obtaining strictly American-made prod- | 


ucts, and that whenever they purchase a stated amount of goods they | 


are receiving free goods; whereas in truth and in fact said goods 
purchased from said respondent are not strictly American-made goods, 
but are for the most part products manufactured in Germany, and the 
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supposedly free goods which purchasers receive are not free but the 
cost of said free goods is borne out of the profits on the goods sold to 
the said recipient of the so-called free goods. 

Par. 5. The use by the said respondent, Sterling Products Corpo- 
ration, and Sterling Products Corporation trading as Paul Hartmann 
Agency, of the foreboine false, deceptive, disparaging, and mislead- 
ing representations alleged to be used by the said respondent in 
paragraph 4 hereof, have had and do now have the capacity and 
tendency to mislead and deceive the public into the erroneous and 
untrue belief that when they purchase from competitors of said . 
respondent they are in truth and in fact purchasing German-made 
goods and that when they purchase from said respondent they are 
m truth and in fact purchasing strictly American-made goods and 
are receiving along with the goods purchased by them, free goods, 
and has thereby induced and does now induce the consuming public, 
and especially the purchasers of drugs and surgical instruments and 
supplies, acting in said erroneous belief, to purchase their drugs, 
surgical instruments, and supplies from respondent instead of drugs, 
surgical instruments, and supplies sold or offered for sale by other 
corporations, partnerships, firms, and individuals. As a result of 
such false, deceptive, disparaging, and misleading representations on 
the part of said respondent, trade is diverted to respondent from 
such corporations, partnerships, firms, and individuals dealing in 
drugs, surgical instruments, and supplies as do not make such false, 
deceptive, disparaging, and misleading representations concerning 
their products, and thereby injury has been done and is being done 
by the respondent. 

Par. 6. Said false, deceptive, and misleading representations of 
said respondent contained in its catalogs, circulars, folders, letters, 
and cards have resulted in injury to respondent’s competitors and in 
prejudice to the buying public, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnprnes as To THE Facts, AND OrbER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 23, 1936, issued its com- 
plaint in the above-entitled proceeding and caused same to be served 
upon the respondent, the Sterling Products Corporation and Sterling 
Products Corporation trading as Paul Hartmann Agency, charging 
it with the use of unfair methods of competition in commerce in 
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violation of the provisions of said act. The respondent entered its 
appearance herein on May 16, 1936, and filed an answer to said 
complaint and thereafter testimony was introduced and evidence 
received at New York, N. Y., on June 4 and 5, 1936, and on August 
7, 1936, at the instance of A. W. DeBirny, counsel for the Commis- 
sion, and at New York, N. Y., on August 7, 1936, at the instance of 
David B. Levy, manager and vice president of said respondent before 
Edward M. Averill, an examiner for the Commission, duly desig- 
nated by it, and said testimony was reduced to writing and filed in 
the office of the Commission together with numerous pieces of doc- 
umentary evidence received as exhibits. Thereafter this proceeding 
regularly came on for final hearing before the Commission upon the 
Complaint herein, the answer thereto, the testimony taken and evi- 
dence received and brief by counsel for the Commission. No brief 
was filed by or on behalf of respondent and oral argument was waived 
by it, and the Commission having duly considered the matter and 
being fully advised in the premises finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Sterling Products Corporation, is 
a corporation organized under the laws of the State of New York 
with its principal office and place of business in New York City in 
said State. For a number of years said respondent has been engaged 
in the business of the sale of drugs, pharmaceuticals, surgical in- 
struments, dressings, and surgical supplies and has caused same, 
when sold, to be transported from its place of business in the city 
and State of New York through and into or into other States of the 
United States to the respective purchasers thereof, and in the course 
and conduct of its said business, respondent has been and is now in 
active competition with various persons and partnerships and other 
corporations also engaged in the sale of drugs, pharmaceuticals, sur- 
gical instruments, surgical dressings, and supplies in commerce 
among several of the States of the United States. Said respondent 
has carried on a portion of its business under the name and style of 
Paul Hartmann Agency. The business done by respondent consists 
of sales made as a result of mail orders sent to it by customers in 
various States of the United States. 

Par. 2. Respondent in the course of its business as set-out in para- 
graph 1 hereof, has caused catalogs, folders, circulars, circular letters, 
post cards, and other forms of printed advertising matter to be mailed 
from New York City in the State of New York to about 16,000 cus- 
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tomers and prospective customers in various other States of the 
United States in which advertising matter false and deceptive state- 
ments and representations were made concerning the drugs, phar- 
maceuticals, surgical instruments, surgical dressings, and supplies 
offered for sale and sold by respondent, also concerning those sold 
by some of its competitors. The evidence shows and the Commission 
finds that a substantial part of the purchasing public prefer medical 
supplies, surgical instruments, surgical dressings, and supplies of 
American manufacture to those of foreign manufacture. Among the 
false and deceptive statements and representations contained in the - 
advertising matter so distributed by respondent, were statements and 
representations to the effect ethyl chloride tubes, ethyl chloride, dis- 
tilled water, and glass ampules used to hold distilled water, were 
being sold by competitors as being wholly of domestic origin although 
such articles had been manufactured in a foreign country and im- 
ported from that country by such competitors; whereas a number of 
the competitors do in fact sell and offer for sale ethyl chloride tubes, 
ethyl chloride, and glass ampules for holding distilled water, all of 
which are manufactured in the United States and are entirely of 
domestic origin. Respondent also, in its said advertising matter, 
made statements to the effect that it was closing out its stock of 
foreign-made surgical instruments and that in the future would deal 
only in surgical instruments made in the United States. In fact, 
respondent was at the times said advertisements were disseminated, 
and continued thereafter, to purchase for resale surgical instruments 
manufactured in a foreign country and respondent continued to ac- 
cept and fill any orders that came to it for surgical instruments 
manufactured in a foreign country. Various of the circulars dis- 
seminated by the respondent as aforesaid contained statements and 
representations to the effect that all of the surgical and medical 
products listed in said circulars were made in the United States. In 
truth and in fact, a medicated dressing listed in said circulars and 
designated “Kosmoplast” was not made in the United States but was 
made in a foreign country and imported into the United States. 
Par. 3. The use by the respondent of the aforesaid statements and 
representations to the effect that ethyl chloride tubes, ethyl chloride, 
and glass ampules, offered for sale and sold by competitors of re- 
spondent, were manufactured in a foreign country, when in truth and 
in fact said products were manufactured in the United States, has 
had and now has, the capacity and tendency to mislead and deceive 
customers and prospective customers of such competitors and to in- 
duce them to withhold orders for such articles which they had con- 
templated giving to such competitors of respondent and to give such 
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orders to respondent. The statements and representations in such 
advertising matter to the effect that respondent was closing out its 
stock of surgical instruments made in a foreign country and would 
in the future deal only in surgical instruments made in the United 
States, has had and now has, the capacity and tendency to deceive the 
members of the public into purchasing such instruments from re- 
spondent in the erroneous and mistaken belief that when respondent 
closed out its stock of foreign-made instruments it would then sell 
only surgical instruments made in the United States. The statements 
and representations in said circulars to the effect that said medicated 
dressing was made in the United States when in fact said merchandise 
was made in a foreign country has had, and now has, the capacity 
and tendency to cause members of the purchasing public to purchase 
said merchandise in the erroneous and mistaken belief that said mer- 
chandise was made in the United States. As a direct result of the 


aforesaid false and misleading statements and representations by the 


respondent, trade in commerce among and between the various States 

of the United States has been unfairly diverted to the respondent 

from its competitors who deal only in surgical instruments of Ameri- 

can manufacture and who do not falsely misrepresent the place of 

manufacture of their respective merchandise or of the merchandise 

of their competitors. 
CONCLUSION 


The acts, practices, and representations of the respondent, Sterling 
Products Corporation and Sterling Products Corporation, trading as 
Paul Hartmann Agency, as herein found, are to the prejudice and 
injury of the public and of competitors of respondent, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ent, testimony, and other evidence taken before Edward M. Averill, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition. thereto, 
brief filed by counsel for the Commission, respondent not having filed 
brief, and oral argument not having been requested, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 
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Tt is ordered, That the respondent, Sterling Products Corporation, 
trading under its own name and trading as Paul Hartmann Agency, 
or trading under any other name or names, its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of drugs, pharmaceuticals, surgical instruments, dressings, and surgical 
supplies, in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing that ethyl chloride tubes, ethyl chloride, or any 
other merchandise of respondent’s competitors were made in whole 
or in part in a foreign country, when in fact said products were made 
wholly in the United States. 

2. Representing that respondent is closing out its stock of foreign- 
made surgical instruments, when such is not the fact. é 

3. Representing that respondent deals only in surgical instruments 
manufactured wholly in the United States, when in fact respondent 
fills orders or causes orders to be filled for surgical instruments manu- 
factured in whole or in part in a foreign country. 

4. Representing that respondent’s surgical supplies or other mer- 
chandise were made in the United States, when in fact said surgical 
supphes or other merchandise were made in whole or in part in a 
foreign country. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In Ture Marrer or 


C. R. ANTHONY COMPANY, BURRELL-BERGER, INC., MISS 
PLAZA, INC., SAMUEL R. PARNES, INC., AND GORGEOUS 
FROCKS, INC. | 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF PAR. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS. 
AMENDED BY THE ROBINSON-PATMAN ACT, APPROVED JUNE 19, 1936 


Docket 3834. Complaint, June 27, 1939—Decision, Sept. 12, 1939. 


Where (a) four corporations which (1) were engaged in sale of merchandise 
to corporate operator of 57 retail department stores in Oklahoma, Kansas, 
Texas, and New Mexico, in active competition with other manufacturers 
and sellers of similar merchandise engaged in selling and distributing their 
said products to said operator and its competitors, and which (2) were fairly 


representative of large group of sellers likewise engaged, as aforesaid” 


indicated, in manufacture and sale of women’s apparel, allied and other 


merchandise, in interstate commerce to said operator and other purchasers; _ 


and (0) other sellers— 

Transmitted, paid, and delivered to said operator, under separate Dame em- 
ployed by it in thus purchasing from its New York office for its stores 
aforesaid, so-called brokerage fees and commissions, consisting of various 
percentages on quoted sales prices, as agreed upon between each of said 
sellers and said corporate operator, and in connection with which no 
services whatsoever were rendered to, for, or in behalf of, aforesaid four, 
or any other, sellers by said corporate operator, under either its own name 
or name employed by it in thus purchasing, as above set forth; and 

Where said corporate operator engaged as aforesaid, under separate name em- 
ployed by it in purchasing from its New York office and through its own 
employees for its aforesaid stores— 

Received and accepted, and was enabled to receive and accept, through instru- 
mentality of said separate name thus made use of by it, so-called brokerage 
fees or commissions upon merchandise purchased by it from said various 
Sellers aforesaid, and in or as result of transactions in which it was sole 
party in interest and actual purchaser, and in connection with which, as 
above set forth, it rendered in neither capacity any services whatsoever 
to such sellers: 

Held, (1) That such payments by sellers aforesaid of fees and commissions 
to said corporate operator under name employed by it as above set forth, 
and upon its said purchases, constituted violation of subsection (ec) of 
section 2 of Clayton Act, as amended, and 

(2) That such receipt and acceptance of fees and commissions paid as brokerage 

by and from aforesaid and other sellers, by said corporate operator under 
name employed by it as aforesaid and in connection with merchandise 
purchased by it, and through and by means of instrumentality of separate 
name employed as aforesaid, constituted violation of subsection (¢c) of 
section 2 of statute in question. 


el 
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Mr. F. Hier for the Commission. 

Cantrell, Savage & McCloud, of Oklahoma City, Okla., for C. R. 
Anthony Co. 

Mr. Meyer Halpern, of New York City, for Burrell-Berger, Ine. 

Mr. Samuel M. Reiss, of New York City, for Miss Plaza, Inc. 

Mr. Maxwell Parnes, of New York City, for Samuel R. Parnes, Ine. 

Goldberg & Hatterer, of New York City, for Gorgeous Frocks, Ine. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection C, section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C. title 15, sec. 13) hereby issues its 
complaint stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent C. R. Anthony Co., is a corporation 

organized and existing under and by virtue of the laws of the State 
of Oklahoma with its principal office and place of business at 540 
First National Bank Building, Oklahoma City, Okla. Said C. R. 
Anthony Co. owns and operates 57 retail department stores located 
in the States of Oklahoma, Kansas, Texas, and New Mexico. 
_ Par. 2. Respondent C. R. Anthony Co. also maintains an office in 
Room 1409 at 1450 Broadway, New York City, N. Y., under the 
name of The Anco Co. All maintenance expenses of said office, in- 
cluding salaries, are paid by the respondent C. R. Anthony Co. and 
the functions of the said New York City office are wholly performed 
by employees of said respondent C. R. Anthony Co. on a flat salary 
basis paid solely by said respondent, which employees act for and in 
behalf of, and are subject to and under the direct and exclusive con- 
trol of said respondent C. R. Anthony Co. 

Said employees purchase for and in the name of respondent C. R. 
Anthony Co., the requirements of its retail department stores con- 
‘sisting of women’s apparel, allied, and other merchandise from vari- 
‘ous sellers and manufacturers located in New York City, among 
whom are the seller respondents hereinafter named. The merchan- 
‘dise so purchased is then shipped by said sellers from New York 
‘City into and through the various States of the United States to the 
various retail department stores of the respondent, C. A. Anthony 
Co., invoices therefor being sent to and paid by said respondent 


C. R. Anthony Co. 
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Par. 3. Respondent Burrell-Berger, Inc., is a corporation organized 
and existing under the laws of the State of New York with its prin- 
cipal office and place of business at 1375 Broadway, New York 
City) Nowy: ; 

Respondent Miss Plaza, Inc., is a corporation organized and ex- 
isting under and by virtue of the laws of the State of New York 
with its principal office and place of business at 1400 Broadway, 
New York City, N. Y. 

Respondent Samuel R. Parnes, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 1400 Broadway, 
New York City, N. Y. 

Respondent Gorgeous Frocks, Inc., is a corporation. organized 
and existing under and by virtue of the laws of the State of New 
York with its principal office and place of business at 1400 Broadway, 
New York City, N. Y. 

The respondents named in this paragraph will hereinafter be re- 
ferred to as “seller respondents.” 

Par. 4. Each of said seller respondents is engaged in the sale of 
merchandise to respondent C. R. Anthony Co., and to other customers 
in States other than the State of New York, pursuant to which sales 
merchandise is shipped and caused to be transported by each of said 
seller respondents into and through various States of the United 
States to their respective customers. Said seller respondents are 
fairly typical and representative members of a large group or class | 
of manufacturers and sellers engaged in selling their merchandise in — 
interstate commerce to respondent C. R. Anthony Co. and to its com- | 
petitors, but the sellers comprising said group are too numerous to — 
be specifically named herein or to be brought before the Commission — 
in this proceeding without manifest inconvenience and delay. 

Par. 5. In the course of the purchasing transactions by the re- 
spondent C. R. Anthony Co., under the name of The Anco Co., as _ 
set forth in paragraph 2 hereof, said seller respondents and other | 
sellers have since June 19, 1936, transmitted, paid, and delivered and | 
do transmit, pay, and deliver to said respondent C. R. Anthony Co., | 
under the name The Anco Co., so called brokerage fees and commis- | 
sions, the same being a certain percentage on quoted sales prices § 
agreed upon between each of the said sellers and the respondent C. R. ] 
Anthony Co., and said respondent C, R. Anthony Co., since June 19, , 
1936, has received and accepted and is receiving and accepting such 
so-called brokerage fees or commissions paid to it under the name » 
of The Anco Co., upon merchandise purchased by said respondent | 
C. R. Anthony Co., under the name of The Anco Co., while said 
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respondent C. R. Anthony Co., is the sole party in interest in and is 
the actual purchaser in said transaction. 

- In all of the purchasing transactions hereinabove referred to, in con- 
nection with which the so-called brokerage fees or commissions have 
been and are paid and transmitted by said seller respondents and 
other sellers and have been and are accepted and received by said 
respondent C. R. Anthony Co., no services whatsoever in connection 
with said purchases have been rendered or are now being rendered 
to, for, or on behalf of said seller respondent or any other sellers by 
said respondent C. R. Anthony Co. under its own name or under the 
name of The Anco Co. 

Par. 6. The transmission and payment of said so-called brokerage 
fees or commissions by the seller respondents and other sellers to 
and the receipt and acceptance thereof by the respondent C. R. 
Anthony Co. under the name of The Anco Co. in the manner and 
under the circumstances hereinabove set forth, is in violation of the 
provisions of section 2 (c) of the above-mentioned act of Congress 
entitled “An Act to supplement existing laws against unlawful re- 
straints and monopoles and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the act of Congress en- 
titled “An Act to amend section 2 of an act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,’ approved October 15, 1914, as amended 
(U. S. C. title 15, sec. 13), and for other purposes,” approved June 
19, 1936 (the Robinson-Patman Act). 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An Act 
fo supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (title 15, Sec. 18), the Federal Trade Commission, on June 27, 
1939, issued and served its complaint in this proceeding upon the 
parties respondent named in the caption hereof, charging them with 
violating the provisions of paragraph (c) of section 2 of the said 
act, as amended. After the issuance and service of said complaint, 
an answer admitting all of the material allegations as set forth in 
the complaint to be true was filed on behalf of the respondent, C. R. 
Anthony Co. Answers on behalf of all the other respondents were 
ulso duly filed, admitting in each instance that each respondent sold 
und shipped merchandise to the respondent, C. R. Anthony Co., and 
paid brokerage thereon to the Anco Co., but each answer, with the 
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exception of that filed on behalf of the respondent, Gorgeous Frocks, 
Inc., denied knowledge that the Anco Co. was, in fact, the C. R. 
AaiMony Co. The answer of Gorgeous Frocks, ia astintescd all of | 
the material facts set forth in the complaint. 

Thereafter, the proceeding regularly came on for final hearing | 
before the Commission on the said complaint and the answers filed 
thereon, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is | 
in the interest of the public and makes the following findings as to 
the facts and conclusion: 


FINDINGS AS TO THE FACTS 


Paracrary 1. That the respondent, C. R. Anthony Co., is a corpora- 
tion under the laws of the State of Oklahoma, with its principal office » 
and place of business at 540 First National Bank Building, Oklahoma | 
City, Okla., owning and operating 57 retail department. stores located | 
in the States of Oklahoma, Kansas, Texas, and New Mexico. 

Par. 2. That respondent C. R. Anthony Co. also maintains an office : 
in Room 1409 at 1450 Broadway, New York City, N. Y., under the : 
name of The Anco Co. All maintenance expenses of said office, includ- - 
ing salaries, are paid by the respondent, C. R. Anthony Co., and the 4 
functions of the said New York City office are wholly performed by ; 
employees of said respondent C, R. Anthony Co. on a flat salary basis é 
paid solely by said respondent, which employees act for and in behalt } 
of, and are subject to and under the direct and exclusive control of,” 
ata respondent C. R. Anthony Co. ) 

That said employees purchase for, and in the name of, respondent { : 
C. R. Anthony Co. the rou uirentenie of its retail department stores, ; 
consisting of women’s apparel, allied, and other merchandise fromi 
various sellers and manufacturers located in New York City, among: 
whom are the seller respondents hereinafter named. The merchandise « 
so purchased is then shipped by said sellers from New York City into( 
and through the various States of the United States to the various: 
retail department stores of the respondent, C. R. Anthony Co., invoices: 
therefor being sent to and paid by said respondent ©. R. “Ath Co.) 

Par. 3. That respondent Burrell-Berger, Inc., is a, corporation/ 
organized and existing under the laws of the State of New York, with! 
its principal office and place of business at 1375 Broadw ay, New York 
City Ne Ye 

That respondent Miss Plaza, Inc., is a corporation organized alla 
existing under and by virtue we the ‘ales of the State of New York, 
with its principal office and place of business at 1400 Broadway, New) 
York City; Ny Y. 
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_ That respondent Samuel R. Parnes, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its principal office and place of business at 1400 Broadway, 
New York City, N. Y. 

_ That respondent Gorgeous Frocks, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its principal office and place of business at 1400 Broadway, New 
Work City, N. Y. 

The respondents named in this paragraph are hereinafter referred 
to as “seller respondents.” 

Par. 4. That each of said seller respondents is engaged in the sale 
of merchandise to respondent C. R. Anthony Co. and to other customers 
in States other than the State of New York, pursuant to which sales 
merchandise is shipped and caused to be transported by each of said 
seller respondents into and through various States of the United States 
to their respective customers. The seller respondents are fairly repre- 
sentative of a large group of sellers engaged in manufacturing and 
selling women’s apparel, allied, and other merchandise, which they 
sell and ship in interstate commerce to the respondent, C. R. Anthony 
Co., and to other purchasers thereof. Each of the seller respondents 
actively competes with other manufacturers and sellers of similar 
merchandise in distributing the same in interstate commerce to the 
respondent, C. R. Anthony Co., and its competitors. 

Par. 5. That in the course of the purchasing transactions by the 
respondent, C. R. Anthony Co., under the name of The Anco Co., 
said seller respondents and other sellers have, since June 19, 1936, 
transmitted, paid, and delivered, and do transmit, pay, and deliver, 
to said respondent C. R. Anthony Co. under the name, The Anco Co., 
so-called brokerage fees and commissions, the same being various 
percentages on quoted sales prices agreed upon between each of the 
said sellers and the respondent, C. R. Anthony Co., and said respond- 
ent C. R. Anthony Co., since June 19, 1936, has received and ac- 
cepted, and is receiving and accepting, such so-called brokerage fees 
or commissions paid to it under the name of The Anco Co., upon 
merchandise purchased by said respondent C. R. Anthony Co., under 
the name of The Anco Co., while said respondent C. R. Anthony 
Co., is the sole party in interest in and is the actual purchaser in 
said transaction. That the respondents, Burrell-Berger, Inc., Miss 
Plaza, Inc., and Samuel R. Parnes, Inc., state in their answer that 
they were unware that The Anco Co. was in fact the C. R. Anthony 
Co. 

In all of the purchasing transactions hereinabove referred to, in 
connection with which the so-called brokerage fees or commissions 
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have been, and are, paid and transmitted by said seller respondents — 


and other sellers, and have been, and are, accepted and received by 


said respondent ©. R. Anthony Co., no services whatsoever in con- , 


nection with said purchases have been rendered, or are now being 
rendered, to, for, or in behalf of said seller respondent or any other 
sellers by said respondent C. R. Anthony Co., under its own name, 
or under the name of The Anco Co. 


CONCLUSION 


The Commission concludes that the respondents, Burrell-Berger, 
Inc., Miss Plaza, Inc., Samuel R. Parnes, Inc., and Gorgeous Frocks, 
Inc., have violated, and are now violating, subsection (c) of section 


2 of the Clayton Act, as amended, by paying fees and commissions _ 


as brokerage to the respondent, C. R. Anthony Co., under the name - 


of The Anco Co., upon the purchases of the respondent, C. R. An- 
thony Co. 
The Commission further concludes that the respondent, C. R. 


Anthony Co., under the name of The Anco Co., has violated, and is | 
violating, the provisions of said subsection (c) of section 2 of said | 
statute by receiving and accepting fees and commissions paid as | 
brokerage by and from the seller respondents and other sellers in ~ 


connection with merchandise purchased by the respondent, C. RB. | 


Anthony Co., and further that the name of The Anco Co, as adopted | 


and used by the respondent, C. R. Anthony Co. is an instrumentality © 


and means by which the said respondent C. R. Anthony Co., has | 


been and is enabled to receive and accept the same. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 


= 


mission upon the complaint of the Commission, the answer filed | 
herein by the respondent, C. R. Anthony Co., admitting all the ma- - 


terial allegations of the complaint to be true, and the answers of ' 
the other respondents, and the Commission having made its findings 5 
as to the facts and its conclusion, which findings and conclusion are ! 


hereby made a part hereof, that said respondents have violated the 


provisions of an act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for ’ 


other purposes” approved October 15, 1914, as amended by the 


Robinson-Patman Act, approved June 19, 1936 (U.S.C. title 15, , 


sec. 13). 


It is ordered, That respondents Burrell-Berger, Inc., Miss Plaza, . 


Inc., Samual R. Parnes, Inc., Gorgeous Frocks, Inc., and their 
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officers, representatives, agents, and employees, in connection with 
the sale and distribution of any merchandise or commodities in 
interstate commerce, do forthwith cease and desist from paying or 

granting or causing or permitting to be paid or granted to the C, R. 
Anthony Co., its officers, representatives, agents, or employees, 
directly or under the name of The Anco Co., or in or under any 
other name, any fee or commission as brokerage or any allowance 
in lieu thereof, upon purchases made by the respondent, ©. R. 
Anthony Co., in its own or any other name. 

It 2s further ordered, That respondent C. R. Anthony Co., its 
officers, representatives, agents, and employees, in connection with 
the purchase by it of merchandise or commodities in interstate com- 
merce to do forthwith cease and desist from receiving or accepting 
any fee or commission as brokerage or any allowance in lieu thereof 
in its own name, in the name of The Anco Co., or in any other name. 

It is further ordered, That the respondents, and each of them, shall 
within 60 days after service upon them of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THe Marrer or 


WILLIAM EVERETTE, DOING BUSINESS AS W. E. & M. E. 
MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3087. Complaint, Mar. 24, 1937—Decision, Sept. 18, 1939 


Where an individual engaged in selling and marketing medicinal preparation 
designated by him as “W. E. & M. BH. Herb Tonic,” to purchasers in other 
States, in substantial competition with others engaged in sale and dis- 
tribution of like and similar products, or other products and treatments 
designed, intended, and used for similar purposes, in commerce among 
the various States; in advertising matter circulated, as aforesaid, to 
promote sale of his said “Herb Tonic,” and which contained drugs pre- 
scribed by doctors for some of ills which it was represented to relieve, but 
with indicated dosage which did not give users amounts of such drugs, 
even as laxative, as recommended by medical profession in most cases— 

(a) Represented that use of said preparation purified the blood and relieved 
all acute pains, and that it contained no harmful ingredients, facts being 
protracted use thereof might be injurious to health and cause undesirable — 
results, and said preparation would not purify the blood, but therapeutic | 
value thereof was limited to the efficacy of its laxative properties, and it 
would not relieve all acute pains; 

(b) Represented that said product relieved constipation, facts being it had no 
therapeutic value in treatment of said condition other than affording, in 
some cases, temporary relief therefrom; : 

(ec) Represented that said preparation was a male and female body builder, 
facts being it was not such a body builder in the sense that it would 
stimulate sexual organs or sex systems; \ 

(d) Represented that said preparation had therapeutic value in treatment of " 
hemorrhoids, facts being it had no therapeutic value in treatment of said 4 
condition, other than affording, in some cases, temporary relief therefrom; 

(€) Represented that said preparation had therapeutic value in treatment of 
chills, fever, and disorders of the skin, facts being it had no such value, 
other than affording in some cases, temporary relief therefrom when such 
conditions were due to constipation; 

(f) Represented that said preparation was a remedy for and would relieve | 
backache or disorders of the liver or kidneys, facts being it was not such | 
a remedy and would not accomplish such results, and had no substantial || 
therapeutic value in affording relief from such conditions; and | 

(g) Represented that said preparation was a remedy for disorders of the » 
stomach, indigestion and cramp, and constituted a cure for the menopause, | 
and would relieve sufferings caused thereby, facts being it was not such i 
a remedy or cure for said condition and would not relieve such sufferings; | 

With capacity and tendency to mislead and deceive substantial portion of | 
purchasing public into erroneous and false belief that said representations 
were true, and to induce number of said public to buy substantial quantity 
of said product, which they would not, absent such belief, purchase, and, as 
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direct consequence of such belief induced by said representations, to 
cause number of said public to buy substantial quantities, with result of 
thereby diverting trade unfairly to said individual from his competitors 
aforesaid, who truthfully advertise and represent their respective 
preparations: 

Heid, That such acts and representations were all to the prejudice and injury 
of the public and competitors and constituted unfair methods of competition 
in commerce. ‘ 


Before Mr. John W. Addison and Mr. E. J. Hornbrook, trial 
examiners. 
Mr, Floyd O. Collins and Mr. George Foulkes for the Commission. 
Mr. Henry Drizin, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act. of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that William 
Everette, an individual, doing business under the trade name of 
W. E. & M. E. Medicine Co., hereinafter referred to as respondent, 
has been, and now is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be to 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. William Everette is an individual, doing business 
under the trade name of W. E. & M. E. Medicine Co., and his prin- 
cipal place of business is located at 509 North Fifty-eighth Street, 
Philadelphia, Pa. 

Par. 2. Respondent is now, and has been for more than 1 year 
last, engaged in the sale and distribution of a medicinal preparation 
designated “W. E, & M. E. Herb Tonic,” and recommended for vari- 
ous and sundry diseases and ailments, as will be more fully set out 
hereinafter. The respondent causes said product when sold, to be 
shipped and transported in interstate commerce from his place of 
business, located in Philadelphia, Pa., to purchasers thereof located 
at various points in States of the United States other than the State 
of Pennsylvania. He now maintains, and has at all times men- 
tioned herein maintained a constant current of trade in said product 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of his business as 
aforesaid, is now, and at all times herein referred to has been, in 
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active, substantial competition with other individuals and corpora~ 
tions, firms, and partnerships likewise engaged in the sale and dis- 
tribution of other preparations prepared, manufactured, advertised, 
and sold for substantially the same purpose and use for which re- 
spondent’s product is advertised and sold in commerce among and 
between the various States of the United States. 

Par. 4. Respondent, in the course and conduct of his business as 
aforesaid, and for the purpose of inducing individuals to purchase 
said preparation, W. E. & M. E. Herb Tonic, has caused advertise- 
ments to be inserted in newspapers and other periodicals of general 
circulation throughout the United States, and has printed and cir- 
culated throughout the several States of the United States, by United 
States mail and otherwise, to customers and prospective customers, cer- 
tain advertising folders and literature and other advertising matter, 


in all of which the respondent has caused his trade name and the name _ 


of said product to be prominently and conspicuously displayed, and in 
which the following statements are made: 


W. HE. & M. HE. Herb Tonic improves circulation—purifies the blood—male and 


female body builder—relieves constipation, piles, chills and fever, backache, | 


kidney, liver, stomach, and skin disorders. 
For years I have suffered with indigestion, nervousness, and loss of appetite. 


I became pallid from loss of sleep and was much underweight. After taking — 


W. E. & M. BE. for about four weeks I was greatly surprised at the results, 


For years I suffered through change of life. After taking two bottles of © 


W. EH. & M. E. Herb Tonic I have been completely cured. 
No harmful ingredients. 
Relieves all acute pains. 


It relieves indigestion, pains, or cramps in five to ten minutes; also liver, | 
kidney, stomach, and blood disorders, constipation, headache, and sleepiness. . 


All of said statements, together with many other similar state- . 


ments appearing in respondent’s advertising and literature, purport / 
to be descriptive of respondent’s product, W. E. & M. E. Herb Tonic. . 
In all of respondent’s advertising matter and literature the respond- « 


ent represents, through the statements herein set out and through : 
other statements of like import and effect, that said product will | 
purify the blood and is a male and female body builder; that the use : 
of said product will relieve constipation, piles, chills and fever, back- - 
ache, kidney disorders, liver disorders, stomach and skin disorders, , 
indigestion, pains or cramps and all acute pains; that it is very effec- - 
tive as a cure for change of life; and that no ingredient in said | 
preparation is harmful. 1 

Par. 5. The claims and representations made by the respondent | 


with respect to the therapeutic value of the preparation, W. E. &| 
M. E. Herb Tonic, are grossly exaggerated, false, and misleading. | 
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In truth and in fact, respondent’s product, W. E. & M. E. Herb 
Tonic will not improve circulation. It is not a blood purifier. Said 
preparation has no value as a tonic and is not a male and female 
body builder. It is not an adequate remedy for constipation, piles, 
chills and fever, backache, kidney disorders, liver disorders, stomach 
and skin disorders, indigestion, backache, or cramps. Neither will 
it relieve the suffering caused by any of said ailments. It is not a 
competent treatment for, and has no effect on, change of life. There 
are some ingredients in said preparation that are harmful if present 
in sufficient quantities. 

Par. 6. There are, among respondent’s competitors, many who pre- 
pare, distribute, and sell to the purchasing public medicines or treat- 
ments for bad circulation, impure blood, constipation, piles, chills 
and fever, backache, kidney disorders, liver disorders, stomach and 
skin disorders, indigestion, pains and cramps, and tonics for those 
suffering through change of life, who in no way misrepresent the 
quality, efficacy, or therapeutic value of their product, and with these 
competitors respondent is in active, substantial competition. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating and describing 
his product, W. E. & M. E. Herb Tonic, and its effectiveness, as herein- 
above set out, in offering for sale and selling said product, were and 
are calculated to, and had and now have the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said claims and representations 
are true. 

As a direct. consequence of said mistaken and erroneous beliefs in- 
duced by respondent’s acts and representations, as hereinabove set out, 
trade has been unfairly diverted to the respondent from competitors 
likewise engaged in the preparation, selling, and distributing of prep- 
arations sold and distributed for substantially the same purpose and 
use for which respondent’s product: is sold and distributed; and as a 
result of the false and misleading representations of the respondent, 
injury has been, and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States and the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representations 
of the respondent have been, and are all to the injury and prejudice of 
the public and respondent’s competitors, and have been and are unfair 
methods in commerce, within the meaning and intention of section 5 
of an act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


934 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 FF. TG 
Report, Frxprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 24, 1937, issued and served 
its complaint in this proceeding upon respondent, William Everette, 
an individual doing business under the trade name of W. E. & 
M. E. Medicine Co., charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of the 
allegations of the complaint. were introduced by Floyd O. Collins, 
attorney for the Commission and in opposition to the allegations 
of the complaint by Henry Drizin, attorney for the respondent, 
before John W. Addison and E..J. Hornibrook, examiners of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commssion. Thereafter the proceeding regularly came on for 
final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and brief in support 
of the complaint, respondent not having filed brief, and oral argu- 
ment not having been requested; and the Commission having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. William Everette, 509 North Fifty-eighth Street, 
Philadelphia, is an individual, trading at this address as W. E. & 
M. E. Medicine Co. 

Par. 2. Respondent is engaged in the business of selling and 
marketing a medicinal preparation designated by him as W. E. & 
M. E. Herb Tonic. 

Par. 3. Respondent causes said product, when sold, to be trans- 
ported from his place of business in Pennsylvania to purchasers 
thereof at their respective points of location in other States of the 
United States. Respondent maintains and has maintained a course 
of trade in said product in commerce between and among the various © 
States of the United States. 

Par. 4. Respondent is in substantial competition with other indi- | 
viduals and with partnerships and corporations engaged in the sale 
and distribution of like and similar products or other products and 
treatments intended, designed and used for similar purposes in com- 
merce between and among the various States of the United States. 
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_ Par. 5, Respondent, to promote the sale of said herb tonic, repre- 
sents in advertising matter circulated among the several States that 
said tonic, when used by men and women purifies the blood; is a 
male and female body builder; relieves constipation, piles, chills and 
fever, backache, disorders of kidneys, liver, stomach and skin, indi- 
gestion, pains and cramps, and all acute pains; is an effective cure 
for change of life and contains no harmful ingredients. 

Par. 6. In truth and in fact said preparation is made of Epsom 
salts (the only nonvolatile part) and essence of peppermint, added 
to caramel, powdered rhubarb, whole Cape Aloes, lily of the valley, 
roots (blacksnake, Virginia snake, blood, queen, ginger, golden seal, 
poke, dandelion), barks (oak, wild cherry), and leaves (bachu, rose- 
mary) boiled for 9 hours. Protracted use of said preparation may 
be injurious to health, as for example, when used for stomach pains 
caused by ulcers; the use of said preparation may also cause con- 
gestion of the pelvis and it may irritate hemorrhoids and make 
menstruation more painful. Said preparation is a simple laxative, 
sedative, and tonic and as such may have incidental benefits for some 
of the ailments it is represented to relieve. Said preparation does 
not purify the blood. The therapeutic value of said preparation in 
the treatment of the blood is limited to the efficacy of the laxative 
properties of said preparation. Said preparation has no therapeutic 
value in the treatment of constipation other than affording, in some 
cases, temporary relief from such condition. Said preparation will 
not relieve all acute pains. Said preparation is not a male or female 
body builder in the sense that it will stimulate sexual organs of the 
sex systems. Said preparation has no therapeutic value in the treat- 
ment of piles other than the affording, in some cases, temporary relief 
from the suffering incident thereto. Said preparation has no thera- 
peutic value in the treatment of chills or fever or disorders of the 
skin other than affording, in some cases, temporary relief when such 
conditions are due to constipation. Said preparation is not a remedy 
for, and will not relieve, backache and is not a remedy for disorders 
of the liver or kidneys and has no substantial therapeutic value in 
affording relief from such conditions. Said preparation is not a 
remedy for disorders of the stomach or for indigestion or cramps. 
Said preparation is not a cure for change of life or menopause and 
will not relieve the sufferings caused by such condition. Said prepa- 
ration contains drugs prescribed by doctors of medicine for some 
of the ills it is represented to relieve, but the dosage indicated by 
respondent does not give users the amounts of these drugs, even as 
a laxative, that are recommended by the medical profession in most 


cases. 
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Par. 7, Each and all of the false and misleading representations 
so made by respondent, as set forth above, have had and now have 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and false belief 
that said representations are true; and to induce a number of the 
purchasing public to buy a substantial quantity of said preparation 
which they would not buy except for such erroneous and false belief. 
Further, said representations have the capacity and tendency, as a 
direct consequence of such erroneous and false belief induced by the 
representations of respondent as aforesaid, to cause a number of the 
purchasing public to buy substantial quantities of said preparation 
with the result that trade has been diverted unfairly to respondent 


from his said competitors who truthfully advertise and represent _ 


their respective preparations. 
CONCLUSION 


The aforesaid acts and representations of respondent, William 
Everette, have been, and are, to the prejudice and injury of the 


public and of respondent’s competitors and constitute unfair methods — 


of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 


mission upon the complaint of the Commission, the answer of respond- — 
ent, testimony and other evidence taken before John W. Addison — 


and EK. J. Hornibrook, examiners of the Commission theretofore duly 


designated by it, in support of the allegations of said complaint and | 
in opposition thereto, the brief of counsel for the Commission filed | 


herein (respondent not having filed a brief and oral argument not 
having been requested), and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent William Everette, individually and 
doing business under the trade name of W. E. & M. E. Medicine 
Co., his representatives, agents, and employees, directly or through 


any corporate or other device, in connection with the offering for | 


sale, sale and distribution of his medical preparation now designated 


as W. E. & M. E. Herb Tonic, or any other medical preparation 
composed of substantially similar ingredients or possessing sub- | 


stantially similar therapeutic properties whether sold under that HH 


ee 
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name or any other name in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 
1. Representing that the use of said preparation purifies the blood 
or relieves all acute pains or contains no harmful ingredients. 
_ 2. Representing that said preparation has any therapeutic value 
in the treatment of constipation unless such representation is limited 
to statements to the effect that said preparation may, in some cases, 
afford temporary relief from such condition. 

3. Representing in any manner that said preparation will stim- 
ulate the sexual organs or system. 

4. Representing that said preparation has any therapeutic value 
in the treatment of piles unless such representation is limited to 
statements to the effect that said preparation may, in some cases, 
afford temporary relief from the suffering caused by such condition. 

5. Representing that said preparation has any therapeutic value 
i the treatment of chills or fever or disorders of the skin unless 
such representations are limited to statements to the effect that said 
preparation may, in some cases, afford temporary relief therefrom 
when such.conditions are due to constipation. 

6. Representing that said preparation is a remedy for, or will 
relieve, backache or disorders of the liver or kidneys. 

7. Representing that said preparation is a remedy for disorders 
of the stomach, indigestion or cramps, or is a cure for the menopause 
or will relieve the sufferings caused by such condition. 

It is further ordered, That respondent shall, within 60 days after 
the service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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MARTIN CUSTOM MADE TIRES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3585. Oomplaint, Sept. 14, 1938—Decision, Sept. 185, 1939: 


Where a corporation engaged in manufacture and sale of pneumatic automobile 
and truck tires to purchasers in various other States and in the District of 
Columbia, in substantial competition with those engaged in sale and distri- 
bution of similar products in commerce as aforesaid, and including many 
who sell and distribute such tires and do not misrepresent manner and 
quality of construction or number of plies contained therein— 

Placed on the wrappings encasing its tires certain representations intended to 
portray, represent, and indicate, among other things including manufac- 
turer’s name, size, ete., numerical ply structure, and fact that tires were 
custom built, and affixed or molded into the side walls of its tires words, 
letters, or phrases stating tires were built as aforesaid, and colored perma- 
nent marks, brands, or insignia with certain words, letters, figures, or phrases | 
intended to be representative and indicative of number of plies contained i 
and existing in structure of products in question, facts being certain of the | 
tires marked by it as aforesaid were not truthfully marked and branded, and | 
did not contain number of plies thus indicated, in accordance with well- | 
known and accepted custom and usage, but substantially smaller number; — 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public as to number of plies actually contained in tires in question, 
and with result, as direct consequence of such erroneous and mistaken belief, 
that number of the public purchased substantial volume of its said tires, 
and trade was diverted unfairly to it from its competitors aforesaid, likewise 
engaged in selling and distributing such products, and with effect of placing 
in hands of unscrupulous or uninformed retailers means and instrumentality 
whereby they might mislead purchasing public into erroneous belief that its — 
said tires contained actual number of plies as indicated by its said rep- | 
resentations : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. B. G. Wilson for the Commission. 
Strauss, Riech & Boyer, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal | 
Trade Commission, having reason to believe that the Martin Custom ) 
Made Tires Corporation, a corporation, hereinafter referred to as | 
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respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect. thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapn 1. Respondent, Martin Custom Made Tires Corpora- 
tion, is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of New York, with its prin- 
cipal place of business located at 645 Eleventh Avenue, New York, 
N. Y., and its factory located at Salem in the State of Ohio. 

Respondent is engaged in the manufacture and sale of pneumatic 
automobile and truck tires, and causes said products, when sold, to 
be transported from its place of business in New York, N. Y., and 
from its factory in Salem, Ohio, to the purchasers thereof located in 
States of the United States other than the States of New York and 
Ohio, and in the District of Columbia. 

Par. 2. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in the said pneumatic automobile 
and truck tires, sold and distributed by it in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is in active and substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the sale and 
distribution of pneumatic automobile and truck tires in: commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of said pneumatic automobile and 
truck tires, respondent has made many representations concerning 
the character and quality of said products, by means of letters, blot- 
ters, signs, and price lists circulated generally among dealers and 
by means of tire wrappings, markings, insignia, and brands appear- 
ing on tires distributed to dealers located in the various States of 
the United States and in the District of Columbia. 

Respondent has caused to be placed and affixed on the tire wrap- 
pings encasing its tires, certain representations purporting to portray, 
represent, and indicate the manufacturer's name, the respective size, 
type, and numerical ply structure, and the fact that said tires are 
custom built. 

Respondent has caused to be placed, affixed, or molded on or into 
the sidewalls of said tires certain words, letters, or phrases stating 
that said tires are custom built and has further caused to be placed, 
affixed, or molded on or into the side walls of said tires, conspicuous 
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tricolored permanent marks, brands, or insignia in the form and shape 
of shields, said shields depicting in their centers certam words, letters, 
figures, or phrases which purport to be representative and indicative 
of the number of plies contained and existing in the structure of the 
tires whereon they appear. 
The words, letters, figures, phrases, or insignia, as appearing on or | 
in the wrappings, sidewalls, and shields of respondent's tires, purport 
to be representative, descriptive, and indicative of the manner and | 
quality of construction and of the actual number of plies contained 
and existing in respondent’s said products. 
"Respondent, directly or by inference, through the means and 
methods hereinabove set out and by other means and methods of | 
similar import and effect, represents that its pneumatic automobile 
and truck tires are custom built and are made and constructed of the 
actual number of plies as indicated by the words, letters, figures, , 
phrases, or insignia as depicted and shown on the wrappings ani 
sidewalls of said tires. 
The manner and quality of construction and the number of plies 
contained are substantial factors considered in the choice for purchase : 
of pneumatic automobile and truck tires. The term “custom built,” 
when correctly used, describes goods or products specially made to 
order; through extended usage the term has acquired a well known 
secondary meaning, commonly associated with goods or products of 
a value superior to the comparable general commercial standard. It 
is a known fact regarding tires of identical or similar quality of ma- - 
terial and workmanship that the manufacturer, retail dealer, and | 
purchasing public have long been accustomed to offer and accept as : 
indicative of greater value the tire containing the larger number of [ 
plies in its structure. . 
There is a custom and usage in the Rubber Tire Industry, followed | 
by a number of manufacturers of pneumatic automobile and truck « 
tires, of marking such tires with words and figures or phrases so as : 
to conspicuously and truthfully indicate the number of plies existing 1| 
in the construction of such tires. | 
This custom and usage is well known to the public and the public :| 
is accustomed in the purchase of tires to place full credence in the’) 
manufacturer’s representations as to the manner and quality of con- - 
struction and the number of plies therein contained as indicated by | 
the marks, brands, words, letters, figures, insignia, or phrases appear: «| 
ing on the wrappings and sidewalls of said tires. i] 
Par. 5. The said representations, as made by respondent with re- HI 
spect to the manner and quality of construction and the actual co 
| 
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of plies contained and existing in certain of its pneumatic automobile. 
and truck tires are false, misleading, and untrue. 

In truth and in fact respondent’s tires are not custom made. Many 
of respondent’s tires, represented as being made and constructed of 
a specific number of plies, do not contain the actual specific number 
of plies as therein indicated by the words, letters, phrases, figures, or 
msignia depicted on the wrappings or shields appearing on said tires. 

The true facts are that respondent’s tires are not made to specific 
special order. Respondent’s tires are made and stocked in the ordi- 
nary course of respondent’s business and are of a material, quality, 
and workmanship standard comparable to the like piddnets of com- 
une manufacturers. 

Many of respondent’s pneumatic automobile and truck tires are 
correctly marked and branded in that the number of plies contained 
and existing in the structure of said tires are as represented and indi- 
cated by the words, letters, figures, phrases, or insignia depicted on 
the wrappings and shields appearing thereon. 

Certain tires of respondent are not truthfully marked and branded. 
The number of plies contained and existing in the structure of these 
tires are not as represented by respondent, but are of a substantially 
lesser number than as indicated by the words, letters, figures, phrases, 
or insignia depicted on the wrappings and shields appearing on. 
said tires. 

Par. 6. There are among respondent’s competitors many who sell 
and distribute pneumatic automobile and truck tires who do not mis- 
represent the manner and quality of construction or the number of 
plies contained in their respective products. 

Par. 7. Each and all of the false and misleading representations: 
made by the respondent in describing the manner and quality of con- 
struction and the number of plies actually contained or existing in 
the structure of its pneumatic automobile and truck tires as herein- 
before set out were and are calculated to have had, and now have, 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that all said repre- 
sentations are true. Asa direct result of this erroneous and mistaken 
belief a number of the public have purchased a substantial volume 
of the respondent’s products with the result that trade has been di- 
yerted unfairly to respondent from competitors likewise engaged in 
selling and distributing pneumatic automobile and truck tires who 
truthfully represent the manner and quality of construction and cor- 
rectly mark or brand their respective products as to the actual number: 


of plies therein contained. 
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Respondent’s acts and practices, as herein detailed, serve to place 
in the hands of unscrupulous or uninformed retail dealers a means 
and instrumentality whereby said dealers may mislead the purchasing 
publie into the erroneous belief that respondent’s products are custom 
built and contain the actual number of plies as indicated by respond- 
ent’s representations. ; 

As a consequence thereof, injury has been done, and is now being 
done, by respondent to competition and commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpincs as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Acct, 
the Federal Trade Commission on the 14th day of September 1938 
issued and on the 17th day of September 1938 served its complaint in 
this proceeding upon said respondent, Martin Custom Made Tires 
‘Corporation, a corporation, charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices In commerce in violation of the provisions of said act. There- 
after, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by Strauss, 
Riech & Boyer, counsel for the respondent and W. T. Kelley, chief 
counsel for the Federal Trade Commission, subject to the approval of 
the Commission, may be taken as the facts in this proceeding and in 
heu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the said Commission may proceed 
upon said statement of facts to make its report, stating its findings as 
to the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, and stipu- 
lation, said stipulation having been approved, accepted, and filed, and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes its findings as to the facts and its conclusion 
«drawn therefrom. 
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ParacrapH 1, Respondent, Martin Custom Made Tires Corporation, 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its principal place 
of business located at 645 Eleventh Avenue, New York, N. Y., and its 
factory located at Salem in the State of Ohio. 

Par. 2. Respondent is engaged in the manufacture and sale of 
pneumatic automobile and truck tires, and causes said products, 
when sold, to be transported from its place of business in New York, 
N. Y., and from its factory in Salem, Ohio, to the purchasers thereof 
located in States of the United States other than the States of New 
York and Ohio, and in the District of Columbia. 

Par. 3. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in the said pneumatic automobile 
and truck tires, sold and distributed by it in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 4. Respondent in the course and conduct of its business is 
im active and substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the sale and 
distribution of pneumatic automobile and truck tires in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 5. Respondent in the course and conduct of its business and 
for the purpose of inducing the purchase of said pneumatic auto- 
mobile and truck tires, has made many representations concerning 
the character and quality of said products, by means of letters, blot- 
ters, signs, and price lists circulated generally among dealers and 
by means of tire wrappings, markings, insignia, and brands ap- 
pearing on tires distributed to dealers located in the various States 
of the United States and in the District of Columbia. 

Par. 6. Respondent has caused to be placed and affixed on the tire 
wrappings encasing its tires, certain respresentations which were 
and are intended to portray, represent, and indicate the manufactur- 
er’s name, the respective size, type, and numerical ply structure, and 
the fact that such tires are custom built. 

Par. 7. Respondent has caused to be placed, affixed, or molded on 
or into the side-walls of said tires certain words, letters, or phrases 
stating that said tires are custom built and has further caused to be 
placed, affixed, or molded on or into the sidewalls of said tires, con- 
spicuous tricolored permanent marks, brands, or insignia in the form 
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and shape of shields, said shields depicting in their centers certain 
words, letters, figures, or phrases which were and are intended to be 
representative and indicative of the number of plies contained and 
existing in the structure of the tires whereon they appear. 

Par. 8. There is a custom and usage in the Rubber Tire Industry, 
followed by a number of manufacturers of pneumatic automobile 
and truck tires, of marking such tires with words and, figures or 
phrases so as to conspicuously and truthfully indicate the number 
of plies existing in the construction of such tires. This custom and 
usage is well known to the public, and the public is accustomed in 
the purchase of tires to place full credence in the manufacturer’s 
representations as to the manner and quality of construction and 
the number of plies therein contained as indicated by the marks, 
brands, words, letters, figures, insignia, or phrases appearing on the 
wrappings and sidewalls of said tires. 

Par. 9. Many of respondent’s pneumatic automobile and truck 
tires are correctly marked and branded in that the number of plies 
contained and existing in the structure of said tires are as represented 
and indicated by ‘the words, letters, figures, phrases, or insignia 
depicted on the wrappings and shields appearing on said tires. 

Par. 10. Certain tires of respondent are not truthfully marked and 
branded. The number of plies contained and existing in the struc- 
ture of these tires are not as represented by respondent, but are of a 
substantially lesser number than as indicated by the words, letters, 
figures, phrases, or insignia depicted on the wrappings and shields 
appearing on said tires. 

Par. 11. There are among respondent’s competitors many who 
sell and distribute pneumatic automobile and truck tires who do not 
misrepresent the manner and quality of construction or the number 
of plies contained in their respective products. 

Par. 12. The false and misleading representations made by the 
respondent in describing the number of plies contained or existing 
in the structure of certain of its pneumatic automobile and truck tires 
as hereinbefore set out were and are calculated to have, have had, and 
now have, a tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public as to the number of plies ac- 
tually contained in said tires. As a direct result of this erroneous 
and mistaken belief, a number of the public have purchased a sub- 
stantial volume of the respondent’s products with the result that 
trade has been diverted unfairly to respondent from competitors 
referred to in paragraphs 4 and 11 who are likewise engaged in sell- 
ing and distributing pneumatic automobile and truck tires. 
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Par. 13. Respondent’s acts and practices, as herein detailed, serve 
to place in the hands of unscrupulous or uninformed retail dealers a 
means and instrumentality whereby said dealers may mislead the 
purchasing public into the erroneous belief that respondent’s prod- 
ucts contain the actual number of plies as indicated by respondent’s 
representations. 

CONCLUSION 


The foresaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to the 
facts entered into between counsel for the respondent herein and W. T. 
Kelley, chief counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Martin Custom Made Tires Cor- 
poration, a corporation, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of pneumatic 
automobile and truck tires in commerce as “commerce” is defined in 
the Federal Trade Commission Act do forthwith cease and desist: 

1. From representing directly or indirectly by means of letters, 
blotters, words, figures, price lists, tire wrappings, markings, insignia, 
or brands appearing on respondent’s automobile and truck tires or 
in any other way, that the tires sold by respondent contain more plies 
in their construction than they actually contain. 

2. From representing directly or indirectly that the construction of 
respondent’s tires or the materials therein contained are other than 
the actual construction and materials contained in said tires. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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CONSOLIDATED CANDY COMPANY, INC., A CORPORA- 
TION, AND LESLIE FINUCANE, INDIVIDUALLY, AND AS 
AN OFFICER OF CONSOLIDATED CANDY COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3657. Complaint, Dec. 38, 1938—Decision, Sept. 18, 1939. 


Where a corporation and an individual, who was secretary and treasurer 
thereof and formulated and directed its practices and policies, engaged 
in manufacture and sale of candy and nut confections which were sold, 
packed and assembled so as to involve use of a lottery scheme when sold 
and distributed to the consumers thereof and which included (1) number 
of bars of a nut confection or candy, together with push card, for sale 


under a plan and in accordance with said card’s explanatory legend, pur- 


suant to which customer received the confection or candy without cost or 
paid therefor 1, 2, or 3 cents, dependent upon the securing by chance of 
the letter O or number 1, 2, or 3 in accordance with disk selected on 
card, and (2) various other assortments of candy and nut confection which 
involved lottery or chance feature in method of sale and distribution, but 
were similar to that above described and varied therefrom in detail only; 
and acting in cooperation with one another in the matters here involved— 

Sold to dealers for display and resale by retail dealer purchasers thereof in 
accordance with aforesaid sales plan such assortments, and thereby sup- 
plied to and placed in the hands of others means of conducting lotteries 
in the sale of their product in accordance with such sales plan involving 
game of chance or sale of a chance to secure a bar of candy or nut con- 
fection without cost or at a price much less than normal retail price 
thereof, contrary to an established policy of the United States Govern- 
ment and in violation of the criminal laws and in competition with many 
who are unwilling to offer and sell candy and nut confections so packed 
and assembled as above described or otherwise arranged and packed for 
sale to purchasing public so as to involve game of chance or any other 
method of sale contrary to public policy and refrain therefrom; 

With tendency and capacity to induce purchasers of their candy and nut con- 
fections to buy their said products in preference to those offered and sold 
by competitors, and with result that many dealers in and ultimate pur- 
chasers of candy and nut confections were attracted by their said method 
and manner of packing such products and by element of chance involved 
in sale thereof, as above set forth, and were thereby induced to purchase 
such candy and nut confections thus packed and sold by them in preference 
to products offered and sold by their competitors aforesaid who do not 
use Same or equivalent or similar method, and with tendency and capacity 
through use of such method and because of said game of chance to divert 
to them trade and custom from their said competitors who do not use 
any such method, to exclude from candy and nut confections trades all 
competitors who are unwilling to and do not use same or equivalent or 
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‘ similar method as unlawful, to lessen competition therein and to create 
monopoly thereof in them and such other distributors of candy and nut 
confections aS use same or equivalent or similar method, and to deprive 
purchasing public of benefit or free competition in trades in question, and 
with tendency and capacity, through the use of such method by them in 
sale of their products, to eliminate from trades involved all actual, and 
exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent or similar methods: 
Held, That such acts and practices under the piscine ances set forth were 
all to the prejudice and injury of competitors and constituted unfair 
methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Consolidated Candy 
Co., Inc., a corporation, and Leslie Finucane, individually and as an 
officer of Consolidated Candy Co., Inc., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be to the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParaGrapH 1. Respondent Consolidated Candy Co., Inc., is a cor- 
poration with its principal office and place of business located at 826 
Exposition Avenue, Dallas, Tex. Individual respondent Leslie 
Finucane, is secretary and treasurer of said corporation and has his 
principal office at the same address as corporate respondent. Said 
individual respondent controls, formulates, and directs the practices 
and policies of Consolidated Candy Co., Inc. Respondents act to- 
gether and in cooperation with each other in doing the acts and 
things hereinafter alleged. 

Respondents are now and for some time last past have been en- 
gaged in the manufacture of candy and nut confections and in the 
sale and distribution thereof to dealers. Respondents cause and 
have caused their products, when sold, to be shipped or transported 
from the aforesaid principal place of Bienes in Texas to purchasers 
thereof in the various other States of the United States and in the 
District of Columbia, at their respective places of business. ‘There 
is now and has been for some time last past a course of trade by said 
respondents in such candy and nut confections in commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business respondents 
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are in competition with other corporations and individuals and with — 
partnerships engaged in the sale and distribution of candy and nut 
confections in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to dealers 
certain assortments of candy and nut confections so packed and as- 
sembled so as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. One of said assortments is sold 
and distributed to the purchasing public in the following manner: 

This assortment is composed of a number of bars of a nut confec- 
tion or candy, together with a device commonly called a push card. 
The push card contains a number of partly perforated disks and on 
the face of each disk is printed the word “push.” Within each of | 
said disks is printed either the letter O or number 1, 2, or 3, and 
the persons pushing the disk containing the letter O receive bars of 
said nut confection or candy without cost, and the persons pushing 
the disks containing the number 1, 2, or 3, pay in cents the amount 
of the number pushed. The said numbers printed within the said 
disks are effectively concealed from purchasers and prospective pur- 
chasers until a push has been made and the disks separated or 
removed from said card. The fact as to whether a customer receives . 
a bar of said nut confection or candy without charge, or the price to — 
be paid therefor, is determined wholly by lot or chance. 

The respondents manufacture, sell and distribute various assort- 
ments of candy and nut confections involving a lottery or. chance 
feature, but such assortments and the method of sale and distri- 
bution thereof are similar to the one herein described and vary only 
in detail. 

Par. 3. Retail dealers who purchase assortments of respondents’ 
candy or nut confections, directly or indirectly, expose and sell the 
same to the purchasing public in accordance with the aforesaid sales 
plan. Respondents thus supply to and place in the hands of others 
a means of conducting lotteries in the sale of their products in ac- 
cordance with the sales plan hereinabove set forth. Said sales plan 
has the tendency and capacity to induce purchasers of candy and 
nut confections to purchase respondents’ said products in preference 
to candy and nut confections offered for sale and sold by their 
competitors. 

Par. 4. The sale of said candy or nut confections to the purchas- 
ing public in the manner above alleged involves a game of chance | 
or the sale of a chance to secure a bar of candy or nut confection | 
without cost or at a price much less than the normal retail price 
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thereof. The use by respondents of said method in the sale of candy 
and nut confections, and the sale of candy and nut confections by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal 
laws. The use by respondents of said method in the sale of their 
products has the tendency unduly to hinder competition or to create 
a monopoly in this, to wit: That the use thereof has the tendency 
and capacity to exclude from the candy and nut confection trades 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. Many persons, 
firms, and corporations who make and-sell candy and nut confec- 
tions in competition with the respondent, as above alleged, are un- 
willing to offer for sale and sell candy and nut confections so packed 
and assembled as above described, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
or any other method of sale that is contrary to public policy, and 
such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy and 
nut confections are attracted by respondents’ said method and man- 
ner of packing said candy and nut confections and by the element 
of chance involved in the sale thereof in the manner above described, 
and are thereby induced to purchase said candy and nut confections 
so packed and sold by respondents in preference to candy and nut 
confections offered for sale and sold by said competitors of respond- 
ents who do not use the same or an equivalent or similar method. 
The use of said method by respondents has a tendency and capacity, 
because of said game or chance, to divert to respondents trade and 
custom from their said competitors who do not use the same or an 
equivalent or similar method, to exclude from said candy and nut 
confections trades all competitors who are unwilling to and who do 
not use the same or an equivalent or similar method because the 
same is unlawful, to lessen competition in said candy and nut confec- 
tions trades, to create a monopoly of said candy and nut confections 
trades in respondents and such other distributors of candy and nut 
confections as use the same or an equivalent or similar method, 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy and nut confections trades. The use of said 
method by respondents in the sale of their products has a tendency 
and capacity to eliminate from said candy and nut confections trades 
all actual competitors and to exclude therefrom all potential com- 
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petitors who do not adopt and use said method or an equivalent or 
similar method. 

Par. 6. The aforesaid acts and practices of respondents, as here- 
inabove alleged, are all to the prejudice and injury of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 3, 1938, issued and 
thereafter served its complaint in this proceeding upon the respond- 
ents Consolidated Candy Co., Inc., a corporation, and Leshe Finucane, 
individually and as an officer of Consolidated Candy Co., Inc., charg- 
ing them with the use of unfair methods of competition and unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On August 31, 1939, the respondents filed 
their answer, in which answer they admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Consolidated Candy Co., Inc., is a cor- 
poration with its principal office and place of business located at 
826 Exposition Avenue, Dallas, Tex. Individual respondent Leslie 
Finucane, is secretary and treasurer of said corporation and has his 
principal office at the same address as corporate respondent. Said 
individual respondent controls, formulates and directs the practices 
and policies of Consolidated Candy Co., Inc. Respondents act to- 
gether and in cooporation with each other in doing the acts and 
things hereinafter found. 

Respondents are now and for some time last past have been engaged 
in the manufacture of candy and nut confections and in the sale and 
distribution thereof to dealers. Respondents cause and have caused 
their products when sold, to be shipped or transported from the afore- 
said principal place of business in Texas to purchasers thereof in the 
various other States of the United States and in the District of Colum- 
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bia, at their respective places of business. There is now and has been 
for some time last past a course of trade by said respondents in such 
candy and nut confections in commerce between and among the various 
States of the United States and in the District of eS In the 
course and conduct of said business respondents are in competition 
with other corporations and individuals and with partnerships en- 
gaged in the sale and distribution of candy and nut confections in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to dealers certain 
assortments of candy and nut confections so packed and assembled so 
as to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. One of said assortments is sold and distributed 
to the purchasing public in the following manner: 

This assortment is composed of a number of bars of a nut confec- 
tion or candy, together with a device commonly called a push card. 
The push card contains a number of partly perforated discs and on the 
face of each disc is printed the word “push.” Within each of said 
discs is printed either the letter O or number 1, 2, or 3, and the persons 
pushing the disc containing the letter O receive bars of said nut con- 
fection or candy without cost, and the persons pushing the discs con- 
taining the number 1, 2, or 3, pay in cents the amount of the number 
pushed. The said numbers printed within the said discs are effectively 
concealed from purchasers and prospective purchasers until a push 
has been made and the discs separated or removed from said card. 
The fact as to whether a customer receives a bar of said nut confection 
or candy without charge, or the price to be paid therefor, is determined 
wholly by lot or chance. 

The respondents manufacture, sell and distribute various assort- 
ments of candy and nut confections involving a lottery or chance 
feature, but such assortments and the method of sale and distribution 
thereof are similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase assortments of respondents’ 
candy or nut confections, directly or indirectly, expose and sell the 
same to the purchasing public in accordance with the aforesaid sales 
plan. Respondents thus supply to and place in the hands of others a 
means of conducting lotteries in the sale of their products in accord- 
ance with the sales plan hereinabove set forth. Said sales plan has 
the tendency and capacity to induce purchasers of candy and nut con- 
fections to purchase respondents’ said products in preference to candy 
and nut confections offered for sale and sold by their competitors. 
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Par. 4. The sale of said candy or nut confections to the purchasing 
public in the manner above found involves a game of chance or the 
sale of a chance to secure a bar of candy or nut confection without 
cost or at a price much less than the normal retail price thereof. The 
use by respondents of said method in the sale of candy and nut con- 
fections, and the sale of candy and nut confections by and through 
the use thereof and by the aid of said method, is a practice of the sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of the criminal laws. The use 
by respondents of said method in the sale of their products has the 
tendency unduly to hinder competition or to create a monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the candy and nut confection trades competitors who | 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. Many persons, firms, and corporations who 
make and sell candy and nut confections in competition with the 
respondent, as above found, are unwilling to offer for sale and sell 
candy and nut confections so packed and assembled as above de- 
scribed, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, or any other method of sale 
that is contrary to public policy, and such competitors refrain there- 
from. 

Par. 5. Many dealers in, and ultimate purchasers of, candy and 
nut confections are attracted by respondents’ said method and man- 
ner of packing said candy and nut confections and by the element of 
chance involved in the sale thereof in the manner above described, 
and are thereby induced to purchase said candy and nut confections 
so packed and sold by respondents in preference to candy and nut 
confections offered for sale and sold by said competitors of respond- 
ents who do not use the same or an equivalent or similar method. 
The use of said method by respondents has a tendency and capacity, 
because of said game of chance, to divert to respondents trade and 
custom from their said competitors who do not use the same or an 
equivalent or similar method, to exclude from said candy and nut 
confections trades all competitors who are unwilling to and who do 
not use the same or an equivalent or similar method because the same 
is unlawful, to lessen competition in said candy. and nut confections 
trades, to create a monopoly of said candy and nut confections trades 
in respondents and such other distributors of candy and nut confec- 
tions as use the same or an equivalent or similar method, and to 
deprive the purchasing public of the benefit of free competition in 
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said candy and nut confections trades. The use of said method by 
respondents in the sale of their products has a tendency and capacity 
to eliminate from said candy and nut confections trades all actual 
competitors and to exclude therefrom all potential competitors who 
do not adopt and use said method or an equivalent or similar method. 
4 CONCLUSION 

The aforesaid acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of respondents’ competitors 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

Lt is ordered, That the respondents, Consolidated Candy Co., Inc., 
a corporation, its officer, and Leslie Finucane, individually and as an 
officer of Consolidated Candy Co., Inc., their respective representa- 
tives, agents and employees, directly or through any corporate or 
other device in connection with the offering for sale, sale and distri- 
bution of candy or any other merchandise in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

*1. Selling or distributing candy or any other merchandise so 
packed and assembled that sales of said candy or other merchandise 
to the general public are to be made or may be made by means of a 
lottery, gambling device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers, assortments of 
candy or any other merchandise together with push or pull cards, 
punchboards, or other lottery devices or separately which said push 
or pull cards, punchboards, or other lottery devices are to be used 
or may be used in selling or distributing said candy or other mer- 
chandise to the general public. 
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3. Selling or otherwise disposing of candy or any other mer- 
chandise by use of push or pull cards, punchboards, or other lottery 
device. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


MODEL LINGERIE COMPANY, AND GERTRUDE LEITH, 
INDIVIDUALLY AND AS AN OFFICER OF MODEL LIN- 
GERIE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3659. Complaint, Dec. 7, 1988—Decision, Sept. 18, 1939 


Where a corporation and an individual, who was secretary and treasurer 
thereof and controlled and directed its sales policies and general business 
practices, engaged in sale and distribution of hosiery in interstate com- 
meree, in soliciting sale of and selling their said merchandise— 

Furnished therewith push cards, together with plans for merchandising same, 
which involved operation of a game of chance, gift enterprise, or lottery 
scheme for distribution thereof to consuming public wholly by lot or 
chance, and under which and in accordance with card’s legend persons. 
selecting by chance from a large number of feminine names displayed that 
corresponding with name concealed under card’s red seal received two 
pairs of ladies’ silk hosiery, and person selecting feminine name concealed 
under card’s blue seal received one pair thereof, and person securing cer- 
tain announced number received “Ladies’ Beautiful Scarf or Compact or 
Cigarette Case,” and cost of chance, if any, to customer was determined 
by particular number, as announced, secured under disk pushed, and under 
which provision was made for sale, if desired, of men’s hosiery and for 
“Surprise Gift” for person sending order, if within 10 days, and for 
compensating operator by two pairs of ladies’ or six pairs of men’s: 
hosiery ; and 

Supplied thereby and placed in the hands of others means of conducting lot- 
teries or games of chance in the distribution of their merchandise in 
accordance with aforesaid or similar sales plan, varying therefrom in 
detail only, but involving, in case of all, push cards for use in distribu- 
tion of their product through games of chance, gift enterprises, or lottery 
schemes, and involving game of chance or sale of chance to procure an 
article of merchandise at a price much less than normal retail price 
thereof, contrary to the established policy of the United States Govern- 
ment and in violation of the criminal laws and in competition with many 
who are unwilling to adopt and use such methods or any method involv- 
ing game of chance or sale of a chance to win something by chance or by 
any other method contrary to public policy, and refrain therefrom ; 

With result that many persons were attracted by said sales plan or method 
employed by them in the sale and distribution of their said merchandise 
and element of chance inyolved therein and were thereby induced to buy 
such merchandise in preference to that offered and sold by their com- 
petitors aforesaid who did not use such or similar method, and with effect 
of diverting trade unfairly to them from their said competitors who do 
not use such or similar method, to the substantial injury of competition 
in commerce : 
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Held; That such acts and practices, under the circumstances set forth were, 
all to the injury and prejudice of the public and competitors and consti- 
tuted unfair methods of competition in commerce and unfair and decep- 


tive acts and practices therein. 4 
Before Mr. Miles J. Furnas, trial examiner. Dy 
Mr. D. GC. Daniel and Mr. L. P. Allen, Jr. for the Commission, 
Nash &: Donnelly, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Model Lingerie Co., 
a corporation, and. Gertrude Leith, an individual, hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Model Lingerie Company, is a corpora- 
tion organized and existing under the laws of Illinois, having its 
principal place of business located at 529 South Franklin Street, 
Chicago, Ill. Respondent, Gertrude Leith, is secretary and treas- 
urer of, and is principal stockholder in, the respondent corporation. 
Said individual respondent has her principal place of business at the 
aforementioned address of the Model Lingerie Company and con- 
trols and directs the sales policies and general business practices of 
said corporate respondent herein described. The aforesaid corpora- 
tion is now, and for some time last past has been, engaged in the sale 
and distribution of hosiery in commerce between and among the vari- 
ous States of the United States and.in the District of Columbia. 

Respondents cause and have caused said products, when sold, to be 
transported from their aforesaid place of business in Illinois to 
purchasers thereof in the various States of the United States other 
than Illinois and in the District of Columbia, at their respective 
points of location. There is now and has been for some time last 
past a course of trade by said respondents in such merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of said business, respondents are now and 
for some time last past have been in competition with other individ- 
uals and other corporations and with partnerships engaged in the sale 
-and distribution of like or similar articles of merchandise in com- 
merce between and among the various States of the United States 
-and in the Distriet of Columbia. 
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Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof respondents, in soliciting the sale of and in selling 
and distributing their merchandise in commerce herein described, 
furnish, and have furnished, various devices and plans of mer- 
ehandising which involve the operation of games of chance, gift enter- 
prises, or lottery schemes by which said merchandise is sold and dis- 
tributed to the ultimate consumers thereof wholly by lot or chance. 
The method or sales plan adopted and used by respondents was and 
is substantially as follows: 

Respondents distribute and have distributed to the public through 
the United States mails and otherwise certain literature, instructions 
and sales outfits, including push cards, order blanks, and advertise- 
ments containing illustrations of hosiery, and circulars explaining 
respondents’ plan of selling said merchandise and of allotting it and 
other articles as premiums or prizes to the operators of the push cards. 
In order to secure additional representatives, respondents include with 
the aforesaid literature, instructions, sales outfits, advertising and push 
cards, three more sales cards for distribution among the representa- 
tive’s friends. If these friends in turn mail in order, the aforesaid 
representative will receive a pair of hosiery free for each of such 
orders made. 

Respondents’ push cards bear €0 feminine names with a blank space 
opposite each for writing in the name of the customer. Said push 
card has sixty round partially perforated disks marked “Push,” below 
each of which is printed one of the feminine names printed alphabeti- 
cally elsewhere on the card. Concealed within each disk is a number 
which is disclosed when the disk is pushed or separated from the card. 
The push card also has a large red partially perforated disk and a large 
blue partially perforated disk, and concealed within each of these two 
disks is one of the feminine names appearing elsewhere on the said 
card. The push card bears printed legends or instructions as follows: 

RED SEAL NUMBERS BLUE SEAL 
5-15-20 
25-30-40 
ARE FREE 
SELECT YOUR FAVORITE NAME 


LUCKY NAME UNDER RED SEAL 
RECEIVES 
TWO PAIRS 
LADIES’ SILK HOSIERY 
LUCKY NAME UNDER BLUE SEAL 
RECEIVES 
ONE PAIR 


213706™—40—voL,. 29——63 
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LADINS’ SILK HOSIERY 
NO. 33 RECEIVES A LADIES’ BEAUTIFUL 
SCARF OR COMPACT OR CIGARETTE CASB 


PAY ONLY WHAT YOU DRAW 1¢ TO 15¢ 
ANY NUMBER OVER 15 PAYS ONLY 15¢ 
NO OREDIT 


Novice: If MEN’S HOSIERY are wanted we will send 3 Pair in place of each 
pair of Ladies’ 


If the order is sent us within ten days, we will include a SURPRISH GIT 
for the person sending the order 


WRITE YOUR NAME OPPOSITE 
NAME YOU SELECT ON REVERSE SIDE 


Sales of hosiery by means of said push cards are made in accord- 
ance with the above described legends or instructions. Each of said 
prizes or premiums is allotted to the customers or purchasers 1% 
accordance with the above legends. The said articles of merchandise 
are thus distributed to the purchasing public wholly by lot or chance, 

Respondents furnish two pairs of ladies’ hosiery or six pairs of 
men’s hosiery to their representative making sales by means of said 
push card. Respondents also furnish their representatives with ad- 
ditional printed instructions or suggestions for using their push 
cards. Respondents distribute and have distributed various push 
cards for use in the sale of their said products by means of a game 
of chance, gift enterprise or lottery scheme, but all of said push 
cards are ie to the card hereinabove deraeay and vary on 
in detail. 

Par. 3. The persons to whom respondents furnish the said pul 
cards use the same in purchasing, selling, and distributing respond- 
ents’ merchandise, in accordance with the aforesaid sales plan. Re- 
spondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their merchandise in accord- 
ance with the sales plan hereinabove set forth. The use by respond- 
ents of said sales plan or method in the sale of their merchandise and 
the sale of said merchandise by and through the use thereof and by 
the aid of said sales plan or method is a practice of a sort which is 
contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the | 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
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porations, who sell or distribute merchandise in competition with the 
respondents as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is 
contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondents in the sale and distribution of their merchandise 
and the element of chance involved therein, and are thereby induced 
to buy and sell respondents’ merchandise in preference to merchan- 
dise offered for sale and sold by said competitors of respondents who 
do not use the same or an equivalent method. The use of said 
method by respondents, because of said game of chance, has a tend- 
ency and capacity to and does unfairly divert trade to respondents 
from their said competitors who do not use the same or an equivalent 
method, and as a result thereof substantial injury is being done and 
has been done by respondents to competition in commerce between 
and among the various States of the United States and in the 
District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 7th day of December, A. D., 
1938, issued its complaint and caused same to be served on Model 
Lingerie Co., a corporation, and Gertrude Leith, individually and as 
an officer of Model Lingerie Co., a corporation, charging them with 
the use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint (respondent having 
filed no answer thereto), testimony and other evidence in support of 
the allegations of the complaint were introduced by D. C. Daniel and 
L. P. Allen, Jr., attorneys for the Federal Trade Commission, before 
Miles J. Furnas, an examiner of the Commission, theretofore duly 
designated by it, which testimony was reduced to writing and filed 
in the office of the Commission, together with one piece of documen- 
tary evidence received as an exhibit. No testimony or other evidence 


was introduced on behalf of the respondents. 
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Thereafter, the proceedings regularly came on for final hearing 
before the Commission on the said complaint, the testimony and other 
evidence and brief in support of the complaint. No brief was filed 
by or on behalf of the respondents, and oral argument was waived, 
And the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. For more than 1 year prior to the issuance of the 
complaint herein, said respondent Model Lingerie Co. was a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Illinois, with its principal place of business located in the 
city of Chicago, in said State. Respondent, Gertrude Leith, is the 
secretary and treasurer of said corporation and controls and directs 
its sales policies and general business practices. Said respondents 
have been engaged in the sale and distribution of hosiery in interstate 
commerce. In the course and conduct of said business, respondents 
caused said merchandise, when sold, to be transported from their 
place of business in the city of Chicago, State of Llinois, into and 
through, or into, other States of the United States. Said respondents 
did a substantial volume of business and in the course and conduct of 
said business were in active competition with various individuals, 
partnerships and corporations engaged in the sale and distribution of 
like merchandise in commerce between and among several of the 
States of the United States. 

Par. 2. Respondents, in the course and conduct of their business as 
described in paragraph 1 hereof, in soliciting the sale of and selling 
their said merchandise, furnished in connection with such merchan- 
dise a device designated as a “push card,” together with plans for 
merchandising their product which involved the operation of a game 
of chance, gift enterprise, or lottery scheme, by which such mer- 
chandise was distributed to the consuming public wholly by lot or 
chance. One such device furnished by respondents to be used by their 
customers in the resale of hosiery to the consuming public was a push 
card bearing 60 disks to be pushed, beneath each of which was a 
feminine name, and a list of said feminine names was printed on the 
reverse of said card, with a blank space opposite each of said names 
for entering the name of the purchaser of the “chance” or “push.” 
Concealed within each of the aforementioned disks was a number, 
which was disclosed when the disk was pushed or separated from the 
card. Said push card also bore a large red partially perforated disk 
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and a large blue partially perforated disk; concealed within each of 
the two last mentioned disks was one of the feminine names appearing 
elsewhere on said card. The push card bore printed legends or 
instructions, as follows: 
RED SEAL NUMBERS BLUE SEAL 

6=—15—20 
a . 25—80—40 
i ARE FREE 

SELECT YOUR FAVORITE NAME 


f LUCKY NAME UNDER RED SEAL RECEIVES 
TWO PAIRS LADIES’ SILK HOSIERY 

LUCKY NAME UNDER BLUE SEAL RECEIVES 
ONE PAIR LADIES’ SILK HOSIERY 


No. 33 Receives a Ladies’ Beautiful Scarf or 
Compact or Cigarette Case 


PAY ONLY WHAT YOU DRAW 1¢ TO 15¢ 
Any Number over 15 pays only 15¢ 
NO CREDIT 
NOTICE: IF MEN’S HOSIERY are wanted we will send 3 Pair in place of each pair of 
‘Ladies’. If the order is sent us within ten days, we will include a SURPRISE 
GIFT for the person sending the order 
WRITE YOUR NAME OPPOSITE NAME 
YOU SELECT ON REVERSE SIDE 

The distribution of hosiery by means of said push cards was made 
in accordance with the above-stated legend or instructions, and the said 
articles of merchandise were thus distributed to the consumer cus- 
tomers wholly by lot or chance. Respondents furnished two pairs of 
ladies’ hosiery, or six pairs of men’s hosiery, to representatives who 
made sales by means of said push cards. Respondents distributed 
various push cards for use in the distribution of their merchandise by 
means of games of chance, gift enterprises, or lottery schemes, but all 
of such cards were of character similar to the one hereinabove de- 
scribed, and varied only in detail. 

Par. 3. The Commission finds that respondents, by use of the push 
cards, instructions and methods of distribution of their said merchan- 
dise, as described in paragraph 2 hereof, supplied and placed im the 
hands of others the means of conducting lotteries or games of chance 
in the distribution of respondents’ merchandise in accordance with said 
sales plan. The use by respondents of said push cards and said sales 
plan or method, and the sale and distribution of said merchandise by 
and through the use thereof, is practice of a sort which is contrary to 
the established public policy of the Government of the United States 
and in violation of the criminal law. 
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Par. 4. The Commission finds that the sale of merchandise to the 
purchasing public in the manner above described. involves a game of 
chance, or the sale of a chance to procure an article of merchandise 
at a price much less than the normal retail price thereof. Many per- 
sons, firms, and corporations who sold or distributed merchandise in 
competition with respondents were unwilling to adopt and use such 
methods, or any method involving a game of chance or the sale of a 
chance to win something by chance, or by any other method that is 
. contrary to public policy; and such competitors refrained from said 
practices. Many persons were attracted by the sales plan or method 
employed by respondents in the sale and distribution of said merchan- 
dise and the element of chance involved therein, and were thereby 
induced to buy respondents’ merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who did 
not use the same or a similar method. The use of said method by 
respondents, because of said element of chance, had the tendency and 
capacity to, and did, unfairly divert trade to respondents from their 
competitors who did not use the same or a similar method, and as a 
result. thereof, substantial injury has been done by respondents to 
competition in commerce between and among the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondents, as hereinbefore found, are 
all to the injury and prejudice of the public and of competitors of 
respondents, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the provisions of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (respondents having 
filed no answer), testimony and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, brief filed herein 
by counsel for the Commission (respondents having offered no proof, 
filed no brief, and oral argument not having been requested), and the 
Commission having made its findings as to the facts and its condu- 
sion that said respondents have violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondents, Model Lingerie Co., a corpora- 
tion, its officers, and Gertrude Leith, individually and as an officer of 
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Model Lingerie Company, their respective representatives, agents, 
‘and employees directly or’ through any corporate or other device in 
connection with the offering for sale, sale and distribution of hosiery 
or any other merchandise in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 
1. Supplying te or placing in the hands of others push or pull cards, 

punchboards, or other lottery devices so as to enable such persons to 
dispose of or sell any merchandise by the use thereof. 

_ 2. Mailing, shipping, or transporting to agents or to distributors or 
to members of the public push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to sell 
or distribute any merchandise by the use thereof. 

_ 3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

' ‘It is further ordered, That the respondents shall within 60 days after 
Service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe MATTER OF 


MORBEN HAT WORKS, INC., AND MORRIS S. ALTMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3838. Complaint, June 28, 1939—Decision, Sept. 18, 1939 


Where a corporation and an individual, who was an officer thereof and principal 
stockholder therein, and managed, controlled, and dominated its affairs 
and activities, engaged in manufacture of hats from old, worn, and used 
felt hats purchased by them, and so treated and processed, through clean- 
ing, steaming, ironing, and shaping and, in some instances, fitting same 
with new trimmings, sweat bands, and size labels, that they had the 
appearance of new products made from felts which had never been worn— 

Sold said products, with appearance aforesaid, and with no label, marking, or 
designation stamped thereon to indicate to purchasing public that they 
were made from old, worn, and previously used felt hat bodies which had 
been cleaned and renovated by them, to jobbers, wholesalers, and retailers 
who sold, as buyers direct or from said jobbers and wholesalers, to pur- 
chasing public said products, without disclosing fact that such hats were 
made as aforesaid, and under such circumstances as to indicate that they 
were in fact new hats;. 

With effect of misleading and deceiving substantial number of wholesalers, 
jobbers, retailers, and members of purchasing public into erroneous and 
mistaken beliefs that said products were made from either new and unused 
materials or from new, but shopworn hat bodies, cleaned, steamed, and 
renovated by manufacturers thereof in manner similar to that employed 
in connection with those made from old, worn, and previously used felt 
bodies, and into purchase of substantial number of such hats because of 
said erroneous and mistaken belief: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. Robert Mathis, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Morben Hat Works, 
Inc., a corporation, and Morris §. Altman, individually and as an 
officer of said Morben Hat Works, Inc., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect ‘thereof 
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would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

- ParaGcrapH 1. Respondent, Morben Hat Works, Inc., is now and has 
been at all times mentioned herein, a corporation, existing and doing 
business under and by virtue of the laws of the State of New York. 
Respondent Morris S. Altman is an individual and an officer and the 
principal stockholder of respondent Morben Hat Works, Inc., and as 
such manages, controls and dominates its corporate affairs and 
activities. All of said respondents have their office and principal 
place of business at 162 Green Street, in the city and State of New 
York. Respondents are now, and for more than 1 year last past 
have been engaged in the business of manufacturing hats from felts 
and other materials obtained from old, worn and previously used 
hats and of selling the same to retailers, jobbers, and wholesalers 
located in the various States of the United States and in the District 
of Columbia. Respondents cause, and at all times herein mentioned 
have caused, such hats to be transported from their place of business 
in the city and state of New York to the aforesaid purchasers thereof, 
at their respective points of location in various States of the United 
States other than the State of New York and in the District of 
Columbia. 

Par. 2. In the course and conduct of said business, described in 
paragraph 1 hereof, respondents buy old, worn, and used felt hats. 
The old, worn, and used felt hats are cleaned, steamed, ironed, and 
shaped by respondents and then in some instances are fitted with new 
trimmings, sweat bands, size labels, and sold by respondents to re- 
tailers who, in turn sell said products to the purchasing public. 

Par. 3. The aforesaid, old, worn, and previously used hat bodies, 
after having been cleaned and renovated by respondents as described 
in paragraph 2 hereof, have the appearance of new hats manufactured 
from felts which have never been worn, and said hats are sold by 
respondents to retailers, and to jobbers and wholesale dealers with- 
out any label, marking, or designation stamped thereon to indicate 
to the purchasing public that said hats are manufactured from old, 
worn, and previously used felt hat bodies, which have been cleaned 
and renovated by respondents. Said hats are sold to jobbers and 
wholesale dealers and are resold by said jobbers and wholesale dealers 
to retail dealers, who sell them to the purchasing public without 
disclosing the fact that said hats are manufactured from felts, pre- 
viously worn, and then cleaned and renovated, and under such 
circumstances as to indicate that they are in fact new hats. 
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It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used hat bodies, and from new felt — 
hat bodies, obtained from new but shop-worn hats, as well as from — 
newly manufactured felt. Shop-worn hats are new hats which are 
reclaimed from merchants’ shelves by said hat manufacturers, and 
which have never been worn or used. Said shop-worn hats are 
cleaned, steamed, and renovated by such hat manufacturers in the 
same manner as hats made from old, worn, and previously used felt 
hat bodies. 

Par. 4. The use by respondents of the acts and practices, above 
set forth, has the capacity and tendency to, and does, mislead and 
deceive a substantial number of wholesale dealers, jobbers, retail 
dealers, and members of the purchasing public into the erroneous 
and mistaken beliefs that the said hats are manufactured from either 
new and unused materials, or are made from new but shop-worn hat 
bodies, and into the purchase of a substantial number of said hats 
because of such erroneous and mistaken beliefs. . 

Par. 5. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute — 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 28th day of June, A. D. 1939, 
issued and served its complaint in this proceeding upon the respond- 
ents, Morben Hat Works, Inc., a corporation, and Morris S. Altman, 
individually and as an officer of Morben Hat Works, Inc., charging 
them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On August 23, 
1939, the respondents filed their answer, in which answer they ad- 
mitted all the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Morben Hat Works, Inc., is now and | 
has been at all times mentioned herein, a corporation, existing and 
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doing business under and by virtue of the laws of the State of New 
York. Respondent Morris 8. Altman is an individual and an officer 
and the principal stockholder of respondent Morben Hat Works, 
TInc., and as such manages, controls, and dominates its corporate 
affairs and activities. All of said respondents have their office and 
principal place of business at 162 Green Street, in the city and State 
of New York. Respondents are now, and for more than 1 year last 
past have been, engaged in the business of manufacturing hats from 
felts and other materials obtained from old, worn, and previously 
used hats and of selling the same to retailers, jobbers, and whole- 
Salers located in the various States of the United States and in the 
District of Columbia. Respondents cause, and at all times herein 
mentioned have caused, such hats to be transported from their place 
of business in the city and State of New York to the aforesaid 
purchasers thereof, at their respective points of location in various 
States of the United States other than the State of New York and 
in the District of Columbia. 

Par. 2. In the course and conduct of said business, described in 
paragraph 1 hereof, respondents buy old, worn, and used felt hats. 
The old, worn, and used felt hats are cleaned, steamed, ironed, and 
shaped by respondent and then in some instances are fitted with new 
trimmings, sweat bands, size labels, and sold by respondents to re- 
tailers who, in turn, sell said products to the purchasing public. 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been cleaned and renovated by respondents as de- 
scribed in paragraph 2 hereof, have the appearance of new hats manu- 
factured from felts which have never been worn,:and said hats are 
sold by respondents to retailers, and to jobbers and wholesale dealers 
without any label, marking, or designation stamped thereon to indi- 
cate to the purchasing public that said hats are manufactured from 
old, worn, and previously used felt hat bodies, which have been 
cleaned and renovated by respondents. Said hats are sold to jobbers 
and wholesale dealers and are resold by said jobbers and wholesale 
dealers to retail dealers, who sell them to the purchasing public 
without disclosing the fact that said hats are manufactured from 
felts, previously worn, and then cleaned and renovated, and under 
such circumstances as to indicate that they are in fact new hats. 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used hat bodies, and from new felt 
hat bodies, obtained from new but shop-worn hats, as well as from 
newly manufactured felt. Shop-worn hats are new hats which are 
reclaimed from merchants’ shelves by said hat manufacturers, and 
which have never been worn or used. Said shop-worn hats are 
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cleaned, steamed, and renovated by such hat manufacturers in the 
same manner as hats made from old, worn, and previously used felt 
hat bodies. 

Par. 4. The use by respondents of the acts and practices, above set 
forth, has the capacity and tendency to, and does, mislead and deceive 
a substantial number of wholesale dealers, jobbers, retail dealers, and 
members of the purchasing public into the erroneous and mistoeae 
beliefs that the said hats are manufactured from either new and 
unused materials, or are made from new but shop-worn hat bodies, 
and into the purchase of a substantial number of said hats because 
of-such erroneous and mistaken beliefs. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all the material allega- 
tions of fact set forth in the said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and — 
the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent Morben Hat Works, Inc., a cor- 
poration, its officers, representatives, agents, and employees, and 
respondent Morris S. Altman, individually and as an officer of said 
corporation, his representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offer- 
ing for sale, sale, and distribution of hats in commerce as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials by 
failure to stamp on the sweat bands thereof, in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating 
said sweat bands, a statement that said products are composed of 
second-hand or used materials, provided that if sweat bands are not 
affixed to such hats then such stamping must appear on the bodies 
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of such hats in conspicuous and legible terms which cannot be re- 
moved or obliterated without mutilating said bodies. 

2. Representing in any manner that hats made in whole or in part 
from old, used, or second-hand materials are new or are composed 
of new materials. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In vor Marrer or 


ROBERT C. OBERLIN, TRADING AS RESEARCH 
PRODUCTS CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8863. Complaint, Aug. 5, 1939—Decision, Sept. 18, 1939 


Where an individual engaged in sale and distribution of various medicinal 
preparations to purchasers in various other States and in the District of 
“Columbia; in advertisements which he disseminated through the mails, 
through newspapers, and periodicals of general circulation, and through 
circulars and other printed or written matter distributed among the 
various States, and through various other means, and which were in- 
tended and likely to induce purchase of his preparations— 

(a) Represented, as aforeesaid, that certain preparations thus offered, but 
not actually sold, and known as “Dupree Pills,” “Dupree Double Strength ~ 
Pills,” and “Dr. Gordon’s Special Formula Double Strength Pills,” consti- 
tuted cures or remedies for delayed menstruation and competent and 
effective treatments therefor, and that said preparations were safe and 
harmless, facts being they were not cures or remedies for said condition, 
did not constitute competent or effective treatments therefor, and were 
not safe and harmless, in that they contained extract cotton root bark, 
extract black hellebore, oil tansy, powdered aloes, oil savin, and ergotin 
in quantities sufficient to cause serious and irreparable injury to health 
if taken as prescribed in said advertisements or under such conditions 
as are customary or usual; 

(6) Failed to reveal, in advertisements disseminated with respect thereto, 
that use of said preparations, under conditions prescribed in said adver- 
tisements or under conditions such as are customary or usual, might 
result in serious or irreparable injury to health; 

(c) Represented that his medicinal preparation known as “Van Dyke Dutch 
Brand Haarlem Oil Capsules” was a cure or remedy for and had thera- 
peutic value in treatment of rheumatism, sleeplessness, nervousness, or 
pains in the back, and would serve to flush poisons out of the kidneys or 
bladder, facts being it was not a competent and effective remedy for any 
of said ailments or conditions or competent or effective treatment there- 
for, and would not accomplish results claimed as above set forth; and 

(d) Represented that use of his preparation known as “Dr. Gordon’s Vitam- 
Perles” or “Vitamin E Perles” was a competent or effective remedy or 
cure for, and had therapeutic value in the treatment of the conditions 
known as lack of ambition, loss of strength, loss of blood or anemia, or 
run-down condition, facts being it was not a competent or effective remedy 
for any of said ailments, had no potency as such tonic or stimulant, and 
was not a cure or remedy for various conditions above set forth ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false statements, 
representations, and advertisements were true, and to induce substantial 
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- portion of said public, because of such belief, to purchase his said 
preparations: 

Held, That such acts and practices, under the circumstances set forth, were 

all to the prejudice of the public and constituted unfair and deceptive 

acts and practices in commerce. 


_ Mr. W.L. Pack for the Commission. 


Si 


CoMPLAINT 


~ Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Robert C. Oberlin, 
an individual trading as Research Products Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, Robert C. Oberlin, is an individual 
trading under the name of Research Products Co. with his office and 
principal place of business at 3170 Berkshire Road, Cleveland Heights, 
Ohio. Respondent is now and for more than 1 year last past has been 
engaged in the sale and distribution of various medicinal preparations 
in commerce among and between the various States of the United 
States and in the District of Columbia. Respondent causes said 
preparations, when sold, to be transported from his place of business 
in the State of Ohio to purchasers thereof located in various other 
States of the United States and in the District of Columbia. At all 
times mentioned herein respondent has maintained a course of trade 
im said medicinal preparations in commerce among and between the 
yarious States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements concern- 
ing his said preparations by the United States mails, by insertions in 
newspapers and periodicals having a general circulation, and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and by other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce directly or indirectly the 
purchase of said preparations; and has disseminated and is now 
disseminating and has caused and is now causing the dissemination 
of false advertisements concerning his said preparations by various 
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means for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of said preparations in commerce 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 3. Among the preparations so sold and distributed by the 
respondent are certain medicinal preparations for the relief of delayed 
menstruation known as Dupree Pills, Dupree Double Strength Pills, 
and Dr. Gordon’s Special Formula Double Strength Pills. Among 
and typical of the false representations contained in the advertise- 
ments disseminated and caused to be disseminated as aforesaid with 
respect to said preparations known as Dupree Pills, Dupree Double 
Strength Pills, and Dr. Gordon’s Special Formula Double Strength 
Pills are the following: 

Ladies end delay. Speedy results in overdue, difficult, abnormal delays. 
Regular package $2.00. Double strength $3.00. Super-double strength $4.00, 
Research Products Co., Box 3522, Cleveland Heights, Ohio. 

Ladies delayed—remarkably speedy action overdue abnormal delays. Satis- 
faction or money back. $1.00. Research Products, Box 3522, Cleveland, Ohio, 

While the aforesaid medicinal preparations are not specifically 
named in said advertisements the preparations so advertised are in 
fact the preparations known as Dupree Pills and Dupree Double 
Strength Pills and Dr. Gordon’s Special Formula Double Strength 
Pills. 

Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
respondent represents that his said medicinal preparations known 
as Dupree Pills and Dupree Double Strength Pills and Dr. Gordon’s 
Special Formula Double Strength Pills are cures or remedies for 
delayed menstruation and competent and effective treatments there- 
for and that said preparations are safe and harmless. 

Par. 5. In truth and in fact said preparations are not cures or 
remedies for delayed menstruation and do not constitute competent 
or effective treatments therefor. Moreover, said preparations are 
not safe and harmless, in that they contain extract cotton root bark, 
extract black hellebore, oil tansy, powdered aloes, oil savin, and 
ergotin in quantities sufficient to cause serious and irreparable injury 
to health if taken as prescribed in said advertisements or under such 
conditions as are customary or usual. 

The use of said preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting with pelvic congestion, congestion of the uterus 
leading to excessive uterine hemorrhage, and in those cases where 
any of said preparations are used to interfere with the normal course 
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of pregnancy may result in uterine infection with extension to other 
pelvic and abdominal structures and even the blood stream, causing 
the condition known as septicemia or blood poisoning. The use of 
satd preparations might also produce a very severe circulatory con- 
dition by the constriction of the blood vessels and contraction of the 
involuntary muscles, often with poisonous effects upon the human 
system and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea and 
in some instances producing a gangrenous condition in the lower 
limbs, resulting possibly either in loss of limbs or in other serious 
and irreparable injury to health. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent is also engaged in the dissemination of false adver- 
tisements in that said advertisements fail to reveal that the use of 
said preparations under conditions prescribed in said advertisements 
or under such conditions as are customary or usual may result in 
serious or irreparable injury to health. 

Par. 7. Another of the medicinal preparations advertised, sold, and 
distributed by the respondent as aforesaid is a certain preparation 
known as “Van Dyke Dutch Brand Haarlem Oil Capsules.” Among 
and typical of the false representations contained in the advertise- 
ments disseminated and caused to be disseminated by respondent with 
respect to said preparations are the following: 

Prostate Kidney Bladder and Rheumatism Sufferers.—Remarkably prompt 
action for your disorders by our Improved Special. Low cost. Send for free 


sample of our Improved Special. Research Products Co. Box 3522, Cleveland, 
Ohio. 

Kidney Bladder Rheumatism Sufferers.—Are you worried with sleeplessness, 
nervousness, gland weakness and prostate trouble. Getting up nights. Pain 
in back. Learn how to flush poisons out of kidney, bladder, etc. Send for 
copy “Amazing News” free. Research Products Co., Box 3522, Cleveland, Ohio. 

While the said preparation is not specifically named in the fore- 
going advertisements, the preparation so advertised is in fact the 
preparation known as Van Dyke Dutch Brand Haarlem Oil Cap- 
sules, 

Par. 8. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
respondent represents that his said medicinal preparation known as 
Van Dyke Dutch Brand Haarlem Oil Capsules is a cure or remedy 
for prostate, kidney, and bladder ailments, and for rheumatism, sleep- 
lessness, nervousness, gland weakness, pains in the back, and a com- 
petent and effective treatment therefor. Respondent also represents 
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that said preparation is an effective means of flushing poisons out of 
the kidney and bladder. 

Par. 9. In truth and in fact, said preparation is not a competent 
and effective remedy for any of said ailments. Its use will not serve 
to remedy any ailments of the prostate gland or the kidneys or blad- 
der, nor is said preparation a cure or remedy for rheumatism or for 
sleeplessness, nervousness or pains in back, and is not a competent or 
effective treatment therefor, nor will the use of said preparation serve 
to flush poisons out of the kidney or bladder. 

Par. 10. A further medicinal preparation advertised, sold and dis- 
tributed by respondent as aforesaid is a certain preparation known as 
“Dr. Gordon’s Vitam-Perles” or “Vitamin E. Perles.” Among and 
typical of the false representations contained in the advertisements 
disseminated and caused to be disseminated by respondent with re-— 
spect to said preparation are the following: 

Vitamin H. Perles. A potent tonic and nerve stimulant for male and female. 
Month’s supply $1. Research Products Co., Box 8522, Cleveland Heights, 
Ohio. 

Dr. Gordon’s Vitam-Perles. Pure cold-pressed wheat embryo oil rich in 
Vitamin EK. Indications: lack of ambition, loss of strength, lack of blood or 
anemia and rundown condition. 

Par. 11. By the use of said representations and other representa- 
tions similar thereto, not specifically set out herein, respondent repre- 
sents that his said preparation known as “Dr. Gordon’s Vitam-Perles” 
or “Vitamin E Perles” is a potent tonic and nerve stimulant for male 
and female and that said preparation is a remedy or cure for lack of 
ambition, loss-of strength, lack of blood or. anemia, and run-down 
condition. 

In truth and in fact, said preparation is not a competent or effective 
remedy for any of said ailments. It has no potency as a tonic or 
nerve stimulant for either male or female, nor is it a cure or remedy 
for lack of ambition, loss of strength, loss of blood or anemia, or 
run-down condition. 

Par. 12. The use by the respondent of the foregoing false, 
deceptive, and misleading statements and representations dissemi- 
nated as aforesaid has had and now has the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such false 
statements, representations, and advertisements are true, and to induce 
a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s medicinal 
preparations. 


———— 
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_ Par. 13. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Fixprnes as To rHE Facts, AND ORDER 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 5, 1939, issued and on 
August 8, 1939, served its complaint in this proceeding upon respond- 
ent Robert C. Oberlin, trading as Research Products Co., charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. On August 25, 1939, 
the respondent filed his answer, in which answer he admitted all the 
material allegations of fact set forth in said complaint, except an 
allegation as to the sale of certain products hereinafter referred to 
in paragraph 3, and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and answer thereto, and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Robert C. Oberlin, is an individual trad- 
img under the name of Research Products Co., with his office and 
principal place of business at 3170 Berkshire Road, Cleveland, Ohio. 
Respondent is now and for more than 1 year last past has been 
engaged in the sale and distribution of various medicinal prepara: 
tions in commerce among and between the various States of the 
United States, and in the District of Columbia. Respondent causes 
said preparations, when sold, to be transported from his place of 
business in the State of Ohio to purchasers thereof located in various 
other States of the United States, and in the District of Columbia. 
At all times mentioned herein respondent has maintained a course 
of trade in said medicinal preparations in commerce among and 
between the various States of the United States, and in the District of 
‘Columbia. 

Par. 2. In the course and conduct of his aforesaid business the. re- 
‘spondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements concern- 
ing his said preparations by the United States mails, by insertions 
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in newspapers and periodicals having a general circulation, and also 
in circulars and other printed or written matter, all of which are dis-_ 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce, as “commerce” is | 
defined in the Federal Trade Commission Act, for the purpose of | 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said preparations; and has disseminated and is now dis- 
seminating and has caused and is now causing the dissemination of — 
false advertisements concerning his said preparations by various — 
means for the purpose of inducing and which are likely to induce, 
directly or indirectly the purchase of said preparations in commerce, — 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 3. Among said medicinal preparations are certain preparations 
for the relief of delayed menstruation known as “Dupree Pills,” “Du- _ 
pree Double Strength Pills,” and “Dr. Gordon’s Special Formula 
Double Strength Pills.” Respondent has not made any actual sales 
of these preparations. Among and typical of the false representations 
contained in the advertisements disseminated and caused to be dis- 
seminated as aforesaid with respect to said preparations known as 
“Dupree Pills,” “Dupree Double Strength Pills,” and “Dr. Gordon’s 
Special Formula Double Strength Pills” are the following: 


Ladies end delay. Speedy results in overdue, difficult, abnormal delays. Reg- - 
ular package $2.00. Double Strength $3.00. Super-double strength $4.00. Re- - 
search Products Co., Box: 3522, Cleveland Heights, Ohio. | 

Ladies delayed—remarkably speedy action overdue abnormal delays. Satis- ; 
faction or money back. $1.00. Research Products, Box 3522, Cleveland, Ohio. ) 

While the aforesaid medicinal preparations are not specifically - 
named in said advertisements, the preparations so advertised are in 
fact the preparations known as “Dupree Pills,” “Dupree Double | 
Strength Pills,” and “Dr. Gordon’s Special Formula Dougle Strength | 
Pills.” 

Par. 4. By the use of the representations hereinabove set forth and | 
other representations similar thereto not specifically set out herein, 
respondent represents that his said medicinal preparations known as 
“Dupree Pills,” “Dupree Double Strength Pills,” and “Dr. Gordon’s : 
Special Formula Double Strength Pills” are cures or remedies for 
delayed menstruation and competent and effective treatments therefor, , 
and that said preparations are safe and harmless. 

Par. 5. In truth and in fact said preparations are not cures or ° 
remedies for delayed menstruation and do not constitute competent | 
or effective treatments therefor. Moreover, said preparations are not | 
ee eee oe SupHtin extract cotton root. bark, ex" | 

@, y, powdered aloes, oil savin, and ergotin | 
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in quantities sufficient to cause serious and irreparable injury to health 
if taken as prescribed in said advertisements or under such conditions 
4s are customary or usual, 

The use of said preparations under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting with pelvic congestion, congestion of the uterus 
leading to excessive uterine hemorrhage, and in those cases where any 
of said preparations are used to interfere with the normal course of. 
pregnancy may result in uterine infection with extension to other 
pelvic and abdominal structures and even the blood stream, causing 
the condition known as septicemia or blood poisoning. The use of 
said preparations might also produce a very severe circulatory con- 
dition by the constriction of the blood vessels and contraction of the 
involuntary muscles, often with poisonous effects upon the human 
System and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea and in 
some instances producing a gangrenous condition in the lower limbs, 
resulting possibly either in loss of limbs or in other serious and irrep- 
arable injury to health. 

Par. 6. In addition to the representations hereinabove set forth, the 
respondent is also engaged in the dissemination of false advertise- 
' ments in that said advertisements fail to reveal that the use of said 
preparations under conditions prescribed in said advertisements or 


under such conditions as are customary or usual may result in serious 
or irreparable injury to health. 

Par. 7. Another of the medicinal preparations advertised, sold, and 
distributed by the respondent as aforesaid, is a certain preparation 
known as “Van Dyke Dutch Brand Haarlem Oil Capsules.” Among 
and typical of the false representations contajned in the advertise- 
ments disseminated and caused to be disseminated by respondent with 
respect to said preparation are the following: 

Prostate Kidney Bladder and Rheumatism Sufferers.—Remarkably prompt 
action for your disorders by our Improved Special. Low cost. Send for free 
Sample of our Improved Special. Research Products Co., Box. 3522, Cleveland, 
Ohio. 

Kidney Bladder Rheumatism Sufferers—Are you worried with sleeplessness, 
nervousness, gland weakness and prostate trouble. Getting up nights. Pain in 
back. Learn how to flush poisons out of kidney, bladder, ete. Send for copy 
“Amazing News” free. Research Products Co., ‘Box 3522, Cleveland, Ohio. 

While the said preparation is not specifically named in the fore- 
going advertisements, the preparation so advertised is in fact the 
preparation known as “Van Dyke Dutch Brand Haarlem Oi] 


Capsules.” 
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Par. 8. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
respondent represents that his said medicinal preparation known as 
“Van Dyke Dutch Brand Haarlem Oil Capsules” is a cure or remedy 
for prostate, kidney, and bladder ailments, and for rheumatism, 
sleeplessness, nervousness, gland weakness, pains in the back, and a 
competent and effective treatment therefor. Respondent also repre- 
sents that said preparation is an effective means of flushing poisons 
out of the kidneys and bladder. 

Par. 9. In truth and in fact, said preparation is not a competent 
and effective remedy for any of said ailments. Its use will not serve 
to remedy any ailments of the prostate gland or the kidneys or 
bladder, nor is said preparation a cure or remedy for rheumatism 
or for sleeplessness, nervousness or pains in the back, and is not a 
competent or effective treatment therefor, nor will the use of said 
preparation serve to flush poisons out of the kidneys or bladder. 

Par. 10. A further medicinal preparation advertised, sold, and 
distributed by respondent as aforesaid is a certain preparation known 
as “Dr. Gordon’s Vitam-Perles” or “Vitamin E. Perles.” Among 
and typical of the false representations contained in the advertise- 
ments disseminated and caused to be disseminated by respondent with 
respect to said preparation are the following: 

Vitamin E. Perles.- A potent tonic and nerve stimulant for male and female. 
Month’s supply $1. Research Products Co., Box 3522, Cleveland Heights, Ohio. 

Dr. Gordon’s Vitam-Perles. Pure cold-pressed wheat embryo oil rich in Vita- 
min E. Indications: Lack of ambition, loss of strength, lack of blood or 
anemia and rundown condition. 

Par. 11. By the use of said representations and other representa- 
tions similar thereto, not specifically set out herein, respondent rep- 
resents that his said preparation known as “Dr. Gordon’s Vitam- 
Perles” or “Vitamin E. Perles” is a potent tonic and nerve stimulant 
for male and female and that said preparation is a remedy or cure 
for lack of ambition, loss of strength, lack of blood or anemia, and 
run-down condition. 

In truth and in fact, said preparation is not a competent or ef- 
fective remedy for any of said ailments. It has no potency as a 
tonic or nerve stimulant for either male or female, nor is it a cure 
or remedy for lack of ambition, loss of strength, loss of blood or 
anemia, or run-down condition. 

Par. 12. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations disseminated as 
aforesaid has had and now has the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
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public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true, and to induce a 
substantial portion of the purchasing public because of such erro- 
neous and mistaken behef, to purchase respondent’s medicinal 
preparations, 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, except an allegation as to the 
sale of certain products, and states that he waives all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Robert C. Oberlin, an individual 
trading as Research Products Co., his agents, representatives, and 
employees, directly or through any corporate or other device, do 
forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the ’ 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of medicinal preparations now designated by the name 
of “Dupree Pills,’ “Dupree Double Strength Pills,” “Dr. Gordon’s 
Special Formula Double Strength Pills,” “Van Dyke Dutch Brand 
Haarlem Oil Capsules,” “Dr. Gordon’s Vitam-Perles,” and “Vitamin 
E. Perles,” or any other medicinal preparation or preparations com- 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under the same name or 
any other name or names, or disseminating, or causing to be dissemi- 
nated, any advertisement by any means, for the purpose of inducing, or 
which is likely to induce, directly or indirectly, the purchase in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of said medicinal preparations, which advertisements represent, ci- 
rectly or through implication. 
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1. That the use of said preparations known as “Dupree Pills,” 
“Dupree Double Strength Pills,” and “Dr. Gordon’s Special Formula 
Double Strength Pills” is a competent, safe, and scientific treatment 
for delayed menstruation and that their use will have no ill effects 
upon the human body, or which advertisements fail to-reveal that 
the use of such preparations may result in serious and irreparable 
injury to the health of the user. 

9. That the use of the preparation known as “Van Dyke Dutch 
Brand Haarlem Oil Capsules” is a cure or remedy for or has any 
therapeutic value in the treatment of rheumatism, sleeplessness, 
nervousness, or pains in the back, or that the use of said preparation 
will serve to flush poisons out of the kidneys or bladder. 

3. That the use of the preparation known as “Dr. Gordon’s Vitam- 
Perles” or “Vitamin E. Perles” is a competent or effective remedy or 
cure for, or that it has any therapeutic value in the treatment of 
the conditions known as lack of ambition, loss of strength, loss of 
blood or anemia, or run-down condition. 

It is further ordered, That the respondent shall, within 10 days 
after service upon him of this order, file with the Commission an 
interim report in writing stating whether he intends to comply with 
this order, and if so, the manner and form in which he intends to 
comply; and that within 60 days after the service upon him of this 
order said respondent shall file with the Commission a report in 
writing setting forth in detail the manner and form in which he 
has complied with this order. 
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Complaint 


In THE MATTER OF 


JOSEPH A. VILLONE, TRADING AS EXCELSIOR HAT 
WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED ‘VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2046. Complaint, Aug. 4, 1989 —Decision, Sept. 19, 1939 


Where an individual engaged in manufacture of hats from old, worn, and 
used felt hat bodies purchased by him and so treated and processed, through 
cleaning, steaming, ironing, and shaping, and fitting same with new trim- 
mings, sweat bands, and size labels, that they had the appearance of new 
products made from felts which had never been worn or used— 

Sold said hats, with appearance aforesaid, and with no label, marking, or 
designation stamped thereon to indicate to purchasing public that they 
were in fact made from old, worn, and previously used bodies, cleaned 
and renovated as above set forth, to jobbers, wholesalers, and retailers, 
who resold said articles to purchasing public without disclosing facts 
aforesaid, and under such circumstances as to indicate that they were in 
fact new, and failed, through use of words “Made Over Hat,” under such 
terms as “De Luxe Quality” or “Style Distinctive” or similar words, to 
disclose to purchasers that articles in question were made from old, worn, 
or previously used bodies, as distinguished from products made from 
shop-worn bodies, or newly manufactured felts, which had never been 
worn or used; 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that said products. 
were made from new and unused material or ‘from new, but shop-worn, hat 
bodies which had never been worn or used, and into purchase of substantial 
number thereof because of such erroneous and mistaken belief: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Robert Mathis, Jr. for the Commission. 
Mr. Louis R. Kagan, of Jersey City, N. J., for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joseph A. Villone, 
an individual trading as Excelsior Hat Works, hereinafter referred 
to as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 


1 Amended and supplemental. 
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would be in the public interest, hereby issues its amended and supple- 
mental complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Joseph A. Villone is an individual trad- 
ing as Excelsior Hat Works, with his office and principal place of 
business located at 275 Fifteenth Street, Jersey City, N. J. Respond- 
ent is now and for more than 1 year last past has been, engaged in 
the business of manufacturing hats from felts and other materials 
obtained from old, worn, and previously used hats, and of selling 
the same to jobbers, wholesale dealers, and retailers in various States 
of the United States and in the District of Columbia. Respondent 
causes and at all times herein mentioned has caused such hats to be 
transported from his place of business in the city of Jersey City, 
State of New Jersey, to the aforesaid purchasers thereof at their 
respective points of location in various States of the United States 
other than the State of New Jersey and in the District of Columbia. 

Par. 2. In the course and conduct of said business described in 
paragraph 1 hereof, the respondent buys old, worn, and used felt 
hats. The old, worn, and used felt hat bodies are cleaned, steamed, 
ironed, and shaped by respondent and then fitted with new trim- 
mings, sweat bands, size labels, and sold by respondent to retailers, 
jobbers, and wholesale dealers who in turn sell such products to the 
purchasing public. 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been made by respondent into hats with new trimmings, 
sweat bands, and size labels, as described in paragraph 2 hereof, 
have the appearance of new hats, manufactured from felts which 
have never been worn or used and said hats are sold by respondent 
to retailers, and to jobbers and wholesalers without any label, mark- 
ing, or designation stamped thereon to indicate to the purchasing 
public that said hats are in fact manufactured from old, worn, and 
previously used felt hat bodies which have been cleaned and 
renovated by respondent. Said hats are also sold to jobbers and 
wholesale dealers and are resold by said jobbers and wholesale 
dealers to retail dealers who sell them to the purchasing public 
without disclosing the fact that said hats are manufactured from 
felts which have been previously worn and then cleaned and reno- 
vated, and under such circumstances as to indicate that they are in 
fact new hats. 

In the course and operation of his business respondent uses the 
words “Style Distinctive,” “Style Felt Hats,” “De Luxe Quality,” 
and other similar words or names in designating said merchandise. 
Respondent causes said words or other similar words or names to be 
embossed on sweat bands which are attached to said hats. Immedi- 
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ately under the words “Style Distinctive,” “Style Felt Hats,” and 
“De Luxe Quality,” or under similar terms and names used by re- 
spondent in designating said hats, respondent has caused to be em- 
bossed the words “Made Over Hat.” 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used felt hat bodies, and from new felt 
hat bodies obtained from new but shop-worn hats as well as from 
newly manufactured felt. Shop-worn hats are new hats which have 
been reclaimed from merchants’ shelves by said hat manufacturers 
and which have never been worn or used. Said shop-worn hats are 
cleaned, steamed, and renovated by such hat manufacturers in the 
same manner as hats made from old, worn, and previously used hat 
bodies. 

By the use of the words “Made Over Hat” in the manner aforesaid 
and the failure to use words or wording clearly indicating that the 
said hats are made from old, worn, and previously used felt hat bodies, 
respondent fails to disclose to purchasers that said hats are made from 
old, worn, and previously used hat bodies, as distinguished from hats 
made from shop-worn hat bodies or newly manufactured felts which 
have never been worn or used. 

Par. 4. The use by respondent of the acts and practices, above set 
forth, has the capacity to, and does, mislead and deceive a substantial 
number of wholesale dealers, jobbers, retail dealers, and members of 
the purchasing public into the erroneous and mistaken beliefs that 
the said hats are manufactured from new and unused materials or 
are made from new but shop-worn hat bodies which have never been 
worn and used, and into the purchase of a substantial number of such 
hats because of such erroneous and mistaken beliefs. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 


the Federal Trade Commission on the 4th day of August 1939, issued 


and served its amended and supplemental complaint in this proceeding 
upon said respondent, Joseph A. Villone, an individual trading as 
Excelsior Hat Works, charging him with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. On the 22nd day of August 1939, the respondent filed his 
answer in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
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and executed by the respondent and his counsel, Louis R. Kagan, and 
W. T. Kelley, chief counsel for the Federal Trade Commission, subject 
to the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the amended and supplemental complaint, or in opposition thereto, 
and that the said Commission may proceed upon such statement of 
facts to make its report, stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the proceed- 
ings without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint, answer, and stipulation, said stipu- 
lation having been approved, accepted, and filed, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapx 1. Respondent Joseph A. Villone is an individual trad- 
ing as Excelsior Hat Works, with his office and principal place of 
business located at 275 Fifteenth Street, Jersey City, N. J. Respond- 
ent is now and for more than 1 year last past has been, engaged in 
the business of manufacturing hats from felts and other materials 
obtained from old, worn, and previously used hats, and of selling 
the same to jobbers, wholesale dealers, and retailers in various States 
of the United States and in the District of Columbia. Respondent 
causes, and at all times herein mentioned has caused, such hats to 
be transported from his place of business in the city of Jersey City, 
State of New Jersey, to the aforesaid purchasers thereof at their 
respective points of location in various States of the United States 
other than the State of New Jersey and in the District of Columbia. 

Par. 2. In the course and conduct of said business described in 
paragraph 1 hereof, the respondent buys old, worn, and used felt 
hats. The old, worn, and used felt hat bodies are cleaned, steamed, 
ironed, and shaped by respondent and then fitted with new trim- 
mings, sweat bands, size labels, and sold by respondent to retailers, 
jobbers, and wholesale dealers who in turn sell such products to the 
purchasing public. 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been made by respondent into hats with new trimmings, 
sweat bands, and size labels, as described in paragraph 2 hereof, have 
the appearance of new hats, manufactured from felts which have 
never been worn or used and said hats are sold by respondent to 
retailers, and to jobbers and wholesalers without any label, marking, 
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or designation stamped thereon to indicate to the purchasing public 
that said hats are in fact manufactured from old, worn, and pre- 
viously used felt hat bodies which have been cleaned and renovated 
by respondent. Said hats are also sold to jobbers and wholesale 
dealers and are resold by said jobbers and wholesale dealers to retail 
dealers who sell them to the purchasing public without disclosing the 
fact that said hats are manufactured from felts which have been pre- 
viously worn and then cleaned and renovated, and under such cir- 
cumstances as to indicate that they are in fact new hats. 

In the course and operation of his business respondent uses the 
words “Style Distinctive,” “Style Felt Hats,” “De Luxe Quality,” and 
other similar words or names in designating said merchandise. Re- 
spondent causes said words or other similar words or names to be 
embossed on sweat bands which are attached to said hats. Imme- 
diately under the words “Style Distinctive,” “Style Felt Hats,” and 
“De Luxe Quality,” or under similar terms and names used by re- 
spondent in designating said hats, respondent has caused to be em- 
bossed the words “Made Over Hat.” . 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used felt hat bodies, and from new felt 
hat bodies obtained from new but shop-worn hats, as well as from 
newly manufactured felt. Shop-worn hats are new hats which have 
been reclaimed from merchants’ shelves by said hat manufacturers 
and which have never been worn or used. Said shop-worn hats are 
cleaned, steamed, and renovated by such hat manufacturers in the 
same manner as hats made from old, worn, and previously used hat 
bodies. a 

By the use of the words “Made Over Hat” in the manner aforesaid 
and the failure to use words or wording clearly indicating that the 
said hats are made from old, worn, and previously used felt hat 
bodies, respondent fails to disclose to purchasers that said hats are 
made from old, worn, and previously used hat bodies, as distinguished 
from hats made from shop-worn hat bodies or newly manufactured 
felts which have never been worn or used. 

Par. 4. The use by respondent of the acts and practices above set 
forth has the capacity to, and does, mislead and deceive a substantial 
number of the members of the purchasing public into the erroneous 
and mistaken beliefs that the said hats are manufactured from new 
and unused material or are made from new but shop-worn hat bodies 
which have never been worn or used, and into the purchase of a 
substantial number of such hats because of such erroneous and mis- 
taken beliefs. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission, the answer of the respondent, and a stipulation as to the 
facts entered into between the respondent herein and W. T. Kelley, 
chief counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent here 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Joseph A. Villone, individually, 
and trading as Excelsior Hat Works, or under any other name or 
names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of hats in commerce, as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials by 
failure to stamp on the sweat bands thereof, in conspicuous and 
legible terms which cannot be removed or obliterated without muti- 
lating the sweat bands, a statement that said products are composed 
of second-hand or used materials, provided that if sweat bands are 
not affixed to such hats then such stamping must appear on the bodies 
of such hats in conspicuous and legible terms which cannot be re- 
moved or obliterated without mutilating said bodies. 

2. Representing in any manner that hats made in whole or in 
part from old, used, or second-hand materials are new or are com- 
posed of new materials. 

ft is further ordered, That respondent shall, within 60 days after 
service upon him of this order file with-the Commission a report in 
writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MaArtTrer or 


KIDDER OIL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3026. Complaint, Dec. 30, 1936—Decision, Sept. 19, 1939 


Where a corporation engaged in preparation, sale, and distribution of certain 


(a) 


(b) 


(ce) 


packaged lubricant which it designated as “Koatsal,’ and ingredients of 
which were lubricating oil and colloidal graphite, and which was recom- 
mended for use in fuels and crankcase oils for automobile and aeroplane 
engines; in advertising its said product through pamphlets, letters, post 
eards, testimonials, and other advertising matter distributed to members 
of purchasing public in various States and furnished to customers for such 
distribution, and through periodicals of general circulation— 

Represented that an individual, whose name it bore, was an original 
pioneer in the blending of colloidal graphite and lubricating oil and had 
great scientific knowledge which enabled him to develop said product, facts 
being many were engaged in selling colloidal graphite and lubricating-oil 
mixtures similar to such said “Koatsal,”’ long prior to entry into field of 
lubrication of said individual, who merely compounded said preparation 
by using well-known formula furnished by corporate seller of product, 
composed of 10 percent colloidal graphite and 90 percent lubricating oil; 
Represented that said ‘Koatsal” penetrated and adhered to all metal 
surfaces which it reached, and that it permeated the pores of the metal and 
soaked into it, and that metal became plated with it and moving part rode 
on such plating; and 

Represented, as aforesaid, that said “Koatsal” reduced friction and pro- 
vided. perfect protection against burned-out bearings, and made metal self- 
lubricating, and improved operation of a motor, and that automobile 
lubricated therewith would run further distance without oil in crankcase, 
without damage to any part, than could automobile lubricated with oil 
thus run; 


Facts being that while oil and graphite were for many years the most generally 


used lubricants, and valuable ones, applied in proper place, viscosity and 
other properties and qualities of a film of lubricant are unaffected by 
presence of colloidal graphite as in said preparation, regardless of whether 
motor is operated under full-film or boundary conditions, said preparation 
has same properties as oil contained therein and no more, and effect of 
said preparation upon metal surfaces of a bearing is same effect as pro- 
duced by said oil therein contained, and no more, no reduction of friction is 
accomplished by conditioning motor with said ‘Koatsal,” and such con- 
ditioning, granted ample supply of oil, results in no measurable effect on 
friction, power or economy thereof, and bearing will run without sub- 
stantial damage for indefinite period after oil is drained from crankcase, 
provided film of oil is maintained between moving and stationary surfaces, 
irrespective of whether such bearing was conditioned with “Koatsal” or not, 
and such a bearing is quickly destroyed, irrespective of whether previously 
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conditioned with said preparation, when said film is removed and boundary 


conditions exist; and ’ 

(d) Represented that its distributors, agents, salesmen, and demonstrators 
earned large sums of money by purchasing said preparation from it and 
selling same to public, facts being amounts earned by such salesmen, etc., 
in said purchase and resale were insignificant ; 

With tendency and capacity to mislead and deceive substantial portion of 
purchasing public with regard to value, efficacy, and effect of preparation 
aforesaid, and with result, as direct consequence of such deceptive acts and 
representations and such beliefs thus induced, that said public purchased 
said product and trade was unfairly diverted to it from competitors en- 
gaged in distribution and sale of products designed for similar usage, and 
‘who truthfully advertise and represent the properties, capacities, and effects 
of their respective products and results that may be expected to be obtained 
from purchase or use thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 


methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. T. H. Kennedy and Mr. R. A. McOuat for the Commission. 

Franchot, Runals, Cohen, Taylor & Rickert, of Niagara Falls, 
N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Kidder 
Oil Co., a corporation, has been, and is, using unfair methods of 
competition in commerce as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof will be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Kidder Oil Co., is a corporation 
organized, existing, and doing business under the laws of the State 
of Wisconsin, with its principal place of business at 818 South Third 
Street, La Crosse, Wis. Respondent, for more than 1 year last past, 
has been engaged in the manufacture for sale and sale of a product 
sold by it under the trade name of “Koatsal” in commerce between 
and among the various States of the United States and the District 
of Columbia. 

Respondent causes said product, when sold, to be shipped from its 
place of business in the State of Wisconsin, or other State of origin 
of said shipment, to purchasers thereof located in various States of 
the United States other than the State of Wisconsin or other than 
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the State of origin of the shipment. Respondent has at all times 
named herein maintained a constant current of trade and commerce 
in its said product, “Koatsal,” between and among the various States 
of the United States. 

Par. 2. In the course and conduct of its said business, respondent 
has been, for more than 1 year last past; and is now engaged in com- 
petition with other corporations, individuals, associations, and part- 
nerships engaged in the manufacture for sale, sale and distribution 
of similar products in commerce among and between the various 
States of the United States and in the District of Columbia. . 

Par. 3. In the course and conduct of its said business, as herein- 
above described, respondent, in soliciting the sale of, and in selling its 
product, “Koatsal,” by pamphlets, labels attached to containers of 
the product, letters, post cards, testimonials, advertisements inserted 
im newspapers, periodicals, and magazines, and otherwise, has made 
extravagant, deceptive, misleading, and false statements and repre- 
sentations regarding the value, efficacy, and effect of its said product 
and the results that are achieved by using it, among which are the 
following: 

(a) That Joseph K. Kidder, respondent’s president, has great 
scientific knowledge which he has brought into play in perfecting 
“Koatsal,” and that he is an original pioneer in this new field of 
lubrication. 

(b) That “Koatsal” performs amazing feats of lubrication never 
before possible and utterly impossible by any other method, that it 
perfects lubrication and is more efficient than any other method 
because it is scientifically correct. 

(c) That “Koatsal” reduces vibration in aeroplane motors to a 
remarkable degree. 

(d) That “Koatsal” penetrates and adheres to all metal surfaces 
it reaches, “actually becomes a part of the metal, permeating the 
poresiy %y4% ompapiterally ‘soaking’ into it,” that the metal becomes 
plated with it and that moving parts ride on this plating. 

(e) That “Koatsal” reduces friction as much as 50%, provides per- 
fect protection against burned out bearings, and makes metal self- 
lubricating. 

(f) That an automobile conditioned with “Koatsal” can run an 
amazing distance without oil in the crankcase without damage to 
any part. 

(g) That respondent’s distributors, agents, salesmen and demon- 
strators make 230% maximum profit and up to $35 to $40 daily. 

Par. 4. In truth and in fact respondent’s representations, and each 
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of them, as set forth in paragraph 3 hereof, and respondent’s adver- 
tisements and representations in pamphlets, circulars, labels at- 
tached to containers of the product, letters, post cards, testimonials, 
advertisements inserted in newspapers, periodicals, and magazines, 
and otherwise, are extravagant, deceptive, misleading, and false in 
the following respects: 

Joseph K. Kidder, respondent’s president, does not possess great 
scientific knowledge and is not an original pioneer in the field of 
lubrication for which respondent represents its product to be effica- 
cious. “Koatsal” does not perform amazing feats of lubrication 
never before possible, and utterly impossible by any other method, 
nor does its use perfect lubrication, nor is the method of its use more 
efficient than any other method because it is scientifically correct, or 
for any other reason. The use of “Koatsal” in airplane motors does 
not reduce vibration in them to a remarkable, or any substantial, 
degree. “Koatsal” does not penetrate the metal surfaces it reaches, 
does not become a part of the metal, nor does it soak into the metal. 
The metal reached by “Koatsal” does not become plated with it, per- 
mitting moving parts to ride on this plating. The use of “Koatsal” 
does not reduce friction as much as 50 percent, nor to any extent 
approximating that percentage, it does not provide perfect protec- 
tion against burned-out bearings, nor does it make metal self-lubri- 
cating. An automobile conditioned with “Koatsal” cannot run an 
amazing distance without oil in its crankcase without damage to any 
part of said automobile. Respondent’s distributors, agents, salesmen, 
and demonstrators do not make 230 percent maximum profit and 
up to $35 to $40 daily, nor do they achieve any comparable rewards. 

Par. 5. Respondent’s advertising and representations hereinabove 
described have had, and still have, the tendency and capacity to 
mislead and deceive the purchasing public regarding the value, 
efficacy, and effect of “Koatsal.” As a direct consequence of the 
deceptive acts and representations of the respondent, and the er- 
roneous and mistaken beliefs induced by said acts as herein set-out, 
the purchasing public has purchased respondent’s “Koatsal” with 
the result that trade has been unfairly diverted to the respondent 
from competitors engaged in the business of distributing or selling 
products designed for similar usage who truthfully advertise and 
represent the properties, capacities, and effects of their respective 
products and the results that may be expected to be obtained from 
the purchase or use thereof. As a result thereof injury has been, 
and is now being, done by the respondent to commerce between and 


among the various States of the United States and in the District 
of Columbia. 
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Par. 6. The acts, practices, and representations of the respondent 
hereinabove set forth have been, and are, to the injury and prejudice 
of the public and the competitors of the respondent in interstate 
commerce, and have constituted, and now constitute, unfair methods 
of competition within the intent and meaning of section 5 of an act 
of Congress entitled “An act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” ap- 
proved September 26, 1914. 


Report, Finprngs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 30th day of December 1936, 
issued and served its complaint in this proceeding upon the respond- 
ent, Kidder Oil Co. charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of the complaint were introduced by Thomas H. Kennedy, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Joseph K. Kidder, respondent’s president, before 
W. W. Sheppard, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, on 
May 14, 1938, the Commission ordered the case reopened for the 
taking of further testimony. Accordingly, testimony and other evi- 
dence in support of the allegations of the complaint were introduced 
by R. A. McOuat, attorney for the Commission and in opposition 
to the allegations of the complaint by E. E. Franchot, attorney for 
the respondent, and the said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony, and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of counsel immediately aforesaid, and 
the Commission having duly considered the matter and being now 
fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Kidder Oil Co., is a corporation 
organized and doing business under the laws of the State of Wiscon- 
sin. Its principal place of business is at 818 South Third Street, 
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La Crosse, Wis. Respondent is now, and for more than 1 year last 
past has been, engaged in the business of preparing, selling, and 
distributing in commerce a certain packaged lubricant designated as 
“Koatsal.” The ingredients of “Koatsal” are lubricating oil and 
colloidal graphite. 

Par. 2. Respondent causes its product when sold to be transported 
from its place of business in La Crosse, in the State of Wisconsin, 
to purchasers thereof located at various points in other States of the 
United States. Respondent has maintained and does now maintain 
a course of trade in said product in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. The respondent in the course of its said business is in com- 
petition with other corporations and with individuals and firms also 
engaged in the business of preparing, selling, and distributing lubri- 
cants and other products intended and sold for the same purposes 
for which respondent’s product is sold, in commerce between and 
among various States of the United States. 

Par. 4. In the course and operation of its business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said packaged lubricant, the respondent has made use of pamphlets, 
labels attached to the containers of its product, letters, post cards, 
testimonials, and other advertising literature, some of which it dis- 
tributes to members of the purchasing public located in the various 
States of the United States, and some of which it furnishes to its 
customers to be placed by them in the hands of members of the 
purchasing public. It has also made use of advertisements inserted 
in magazines having a general circulation throughout the various 
States of the United States. In all said advertising matter respond- 
ent has caused its corporate name to be prominently and conspicu- 
ously displayed in connection with the trade name of its product, 
“Koatsal,” together with the following statements: 

Joseph K. Kidder, a pioneer in this field of improved lubrication, has brought 
into play his great scientific knowledge and years of experience and research 
and offers a Vastly Superior and Perfected product called Koatsal. Koatsal 


performs amazing feats of lubrication that were never before possible. 

Koatsal is Friction’s Greatest Foe. 

The vibration is reduced in Koatsal conditioned aeroplane motors to a 
remarkable degree. ’ 

The heat and pressure exerted inside the motor make Koatsal penetrate and 
adhere to all metal surfaces it reaches. It actually becomes a part of the metal, 
permeating the pores... literally “soaking” into it. The metal really be- 
comes “plated” with a satin-like heat-resisting film of great durability and 
marvelous lubricating efficiency. 
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The moving surfaces of the motor are actually kept apart from each other. 
They don’t touch but “ride” on a durable surface, or plating of this super- 
lubricant. As a result friction is reduced as much as 50%. 

* %* * Bearings are protected from overheating. 

Koatsal provides perfect protection against burned out bearings. 

Now Auto Engines Run Without Oil. 

Imagine an automobile * * * without a drop of oil in the crank case 
* * * running at normal speeds for 25 miles and even far greater distances 
* * * with absolutely no injury to Bearings, Piston Pins, Rings, Cylinder 
Walls or other parts! Don’t say “Impossible!” It Can be done * * * it has 
been done. It has been repeatedly demonstrated that motors conditioned with 
this type of lubrication can actually operate without any injury to bearings or 
frictional parts for unbelievable lengths of time, even after all oil has been 
drained. 

Through the use of said statements and other statements of similar 
import and meaning used in its advertising, respondent represents 
directly or by implication that Joseph K. Kidder has great scientific 
knowledge which he employed in developing “Koatsal,” and that he 
is an original pioneer in blending colloidal graphite with oil; 
that “Koatsal” perfects lubrication and performs amazing feats 
of lubrication never before possible, and impossible by any other 
method; that “Koatsal” reduces vibration in airplane and automobile 
motors to a remarkable degree; that “Koatsal” penetrates and adheres 
to all metal surfaces that it reaches, penetrates and soaks into the 
pores of the metal, plates the metal surfaces, and that moving parts 
ride on this plating; that “Koatsal” reduces friction, provides per- 
fect protection against burned-out bearings, and makes metal self- 
lubricating and improves the operation of a motor; that an automo- 
bile lubricated with “Koatsal” can run a further distance without oil 
in the crankcase without damage to any part than an automobile 
lubricated with oil can run without oil in the crankcase; that re- 
spondent’s distributors, agents, salesmen, and demonstrators, earn 
large sums of money by purchasing “Koatsal” from the respondent 
and selling it to the public. 

Par. 5. In truth and in fact many other persons were engaged in 
selling colloidal graphite and lubricating oil mixtures similar to 
“Koatsal” long prior to Joseph K. Kidder’s entry into this field of 
lubrication. He merely compounded “Koatsal” by using a well- 
known formula furnished by Acheson Colloids Corporation. Re- 
spondent’s product, “Koatsal,” is a solution of oil and colloidal 
graphite, recommended by respondent for use in fuels and crankcase 
oils for automobile and airplane engines. The graphite used in re- 
spondent’s product is manufactured by Acheson Colloids Corporation 
of Port Huron, Michigan, which sells to respondent a product called 
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concentrated “Oildag,” which is 10 percent colloidal graphite and 90 
percent lubricating oil. Respondent blends one part of sapien 
“Oildag” with fifty parts of lubricating oil to make Koatsal. 
Acheson Colloids Corporation formerly made a product called 
“Ready for Use Oildag,” which contained 1 part of concentrated 
“Oildag” to 50 parts of lubricating oil. “Ready for Use Oildag” so 
prepared by Acheson Colloids Corporation for sale to the public be- 
fore 1930 was substantially the same product as “Koatsal,” first intro- 
duced by Joseph K. Kidder in 1935. 

“Koatsal” is prepared by the respondent and sold under two differ- 
ent labels. Type “U” “Koatsal” is intended for upper cylinder lubri- 
cation. Respondent recommends one ounce of Type “U” “Koatsal” for 
addition to five gallons of gasoline in the fuel tank. Type “C” 
“Koatsal” is intended for use in the crankcase and respondent recom- 
mends that two ounces of Type “C” “Koatsal” be mixed with each 
quart of oil in the crankcase. In either case, for quicker results, re- 
spondent recommends that the dosage be increased. Respondent claims 
that the effects and benefits to lubrication of a motor which it asserts 
come from the use of its product, are due solely to the presence of 
coloidal graphite which is blended with the oil to form ‘Koatsal.” 

For many years oil and graphite have been the most generally used 
lubricants. Each is a valuable lubricant when applied in the proper 
place. Oil alone has been the popular lubricant for airplane and au- 
tomobile engines and does result in reducing friction. 

The primary function of any lubricant in airplane and automobile 
motors is to reduce friction. Friction is waste work and is reduced 
by the forming of a film of lubricant between the stationary and moy- 
ing parts of a bearing, holding them apart. There is practically no 
contact of metal to metal when a full film of lubricant is maintained 
between the moving and stationary surfaces. However, within this 
lubricating film particles next to the moving surface are in motion 
and those next to the stationary surface are stationary so that there 
must be a constant shearing of the film, which action transforms 
work into heat. ‘Twice in each revolution, each piston pauses momen- 
tarily as it reverses direction. During the pause the tension in the 
rings tends to force out any lubricant between rings and the cylinder 
walls. In any automobile or airplane motor, even when running 
under full film conditions, there is a momentary shearing of the film. 

When an automobile is given a fresh charge of lubrication, the film 
is as full as it is possible to maintain between the metal surfaces. 
This is called full film lubrication. As the lubricant is consumed and 
only a thin film exists, boundary conditions are approached. Bound- 
ary condition is that stage of lubrication when the film is negligible. 
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Respondent asserts that under full-film conditions its product is of 
no benefit to lubrication. On the other hand, respondent claims that 
when boundary condition is approached, its product has a definite 
beneficial effect. 

Boundary conditions are often brought about by lowering of the 
viscosity of the lubricant, the introduction of grit between the surfaces 
and the fluctuating temperatures under the wide range of speed and 
load of a motor. There are many other factors which cause boundary 
conditions. Viscosity is lowered by the introduction of gas into the 
oil and other causes. Grit causes the metal surfaces to strike each 
other and the grit. The extremes of temperature change the size 
and shape of the bearing surfaces. 

The Commission finds that the viscosity and other properties and 
qualities of a film of lubricant are unaffected by the presence of the 
coloidal graphite in “Koatsal” whether a motor is operated under 
full-film or boundary conditions. “Koatsal” has the same qualities, 
properties, and characteristics as the oil therem contained has and no 
more. Its effect upon the metal surfaces of a bearing is the same 
effect as is produced by the oil therein contained and no more. 

In tests made on bearings with plain oil and also with graphite 
oil, it has been determined that in the presence of an ample supply 
of oil, “Koatsal” has no measurable effect on the friction, power, or 
economy of a gasoline engine. No reduction of friction is accom- 
plished by conditioning a motor with “Koatsal.” 

Tests were also made by running automobiles and bearings to 
destruction and comparisons made as to the effect of “Koatsal” on 
durability of parts. It is determined from these tests that a bearing 
will run without substantial damage for an indefinite period after oil 
is drained from the crankcase so long as a film of oil is maintained 
between the moving and stationary surfaces of metal, whether the 
bearing has been conditioned with “Koatsal” or not. It is also 
determined from tests that as soon as the film of oil is removed and 
boundary conditions exist that a bearing is quickly destroyed, 
whether previously conditioned with “Koatsal” or not. 

Salesmen, distributors, and demonstrators of respondent’s products 
have earned insignificant amounts in purchasing “Koatsal” from 
respondent and reselling it to the public. 

Par, 6. Respondent’s advertising and representations hereinabove 
described have had and still have the tendency and capacity to mis- 
lead and deceive the purchasing public regarding the value, efficacy 
and effect of “Koatsal.” As a direct consequence of the deceptive 
acts and representations of the respondent and the erroneous and 
mistaken beliefs induced by said acts, the purchasing public has pur- 
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chased respondent’s product with the result that trade has been 
unfairly diverted to the respondent from competitors engaged in the 
business of distributing or selling products designed for similar 
usage, who truthfully advertise and represent the properties, quali- 
ties, capacities, and effects of their respective products and the results 
that may be expected to be obtained from the purchase or use thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the repond- 
ent, testimony, and other evidence taken before W. W. Sheppard, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by R. A. McOuat, 
counsel for the Commission, and E. E. Franchot, counsel for respond- 
ent, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Kidder Oil Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of its product “Koatsal” whether sold 
under that name or under any other name in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing : 

1. That Joseph K. Kidder is an original pioneer in the blending 
of colloidal graphite and lubricating oil and that he has great scien- 
tific knowledge which enabled him to develop Koatsal. 

2. That Koatsal penetrates and adheres to all metal surfaces it 
reaches, permeates the pores of the metal, soaks into the metal, and 
that the metal becomes plated with Koatsal and moving parts ride 
on this plating. 

3. That an automobile conditioned with Koatsal will run any 
greater distance without oil in the crankcase without damage to any 
part than will an automobile conditioned with ordinary lubricating 
oil of the same quality used in Koatsal. 
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4. That the lubricating qualities of Koatsal are any greater than 
the lubricating qualities of the oil which it contains. 

5. That the‘usual and customary earnings or profit to be derived 
from the sale of its product by distributors, salesmen and demon- 
strators are larger than and in excess of the usual and customary 
amounts actually so earned under normal conditions in the due course 
of business. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE Marrter oF 


PEANUT SPECIALTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF THE ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2273. Complaint, June 22, 1939*—Decision, Sept. 23, 1939 


Where a corporation engaged in manufacture and sale of candy, including 
certain assortments which were so packed and assembled as to involve 
use of games of chance, gift enterprises, or lottery schemes when sold 
and distributed to consumers thereof, and which included (1) box of 
large number of malted milk balls, together with four-section push card, 
for sale and distribution of said milk balls under a plan and in ac- 
cordance with said card’s explanatory legend by which customer received 
for penny paid from said “Basketball” assortment 1, 2, 3, 5, 10, or 20 
pieces in accordance with legend secured by chance through disk of 
card selected for push, and last sale in first three sections entitled pur- 
chasers to 5 pieces, and last sale on card entitled purchaser to 15 pieces, 
and (2) number of penny pieces of chocolate covered candy of uniform 
size, shape, and quality, together with a number of larger pieces to be 
given as prizes to those purchasers of such uniform pieces who secured 
by chance one of a relatively few pieces thereof, the enclosed colored 
centers of which differed from majority, and together with explanatory 
display card for retailers’ use, and (3) various other assortments of which 
the two above described were illustrative— 

Sold to wholesalers, jobbers, and retailers for display and resale by retailer 
purchasers thereof in accordance with the aforesaid sales plans such 
assortments, and thereby supplied to and placed in the hands of others 
means of conducting lotteries in the sale of its products in accordance 
with sales plans above described, involving game of chance or sale of a 
chance to procure additional pieces of candy without additional cost, or 
larger pieces of candy or packages of candy, contrary to an established 
public policy of the United States Government and in violation of the 
criminal laws, and in competition with many who are unwilling to adopt 
and use said or any method involving game of chance or sale of a chance 
to win something by chance or any other method contrary to public policy 
and refrain therefrom ; 

With result that many persons were attracted by sales plans or methods em- 
ployed by it in sale and distribution of its candy and element of chance 
involved therein and were thereby induced to buy and sell its said product 
in preference to that of competitors who do not use such or equivalent 
methods, and with effect, through use of such method by it and by reason 
of said game of chance, of unfairly diverting trade to it from its 
competitors aforesaid who do not use such or equivalent method, to the 
substantial injury of competition in commerce: 


1 Amended and supplemental. 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition and unfair and deceptive acts 
and practices in commerce. 


Mr. Henry C. Lank and Mr. D. C. Daniel for the Commission. 
AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Peanut Specialty 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its amended and supplemental complaint stating 
its charges in that respect as follows: 

Paracrary 1. Respondent, Peanut Specialty Co., is a corporation 
organized and doing business under the laws of the State of Illinois 
with its principal office and place of business located in the city of 
Chicago, State of Illinois. Respondent is now, and for some time 
last past has been, engaged in the manufacture of candy and in the 
sale and distribution thereof to wholesale dealers, jobbers, and retail 
dealers located at points in the various States of the United States 
and in the District of Columbia. Respondent causes, and has caused, 
said products when sold to be transported from its principal place of 
business in the city of Chicago, IIl., to purchasers thereof in the various 
other States of the United States and in the District of Columbia, 
at their respective points of location. There is now, and has been for 
some time last past, a course of trade by respondent in such candy 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of the said business respondent is and has been in competition with 
other corporations, and with partnerships and individuals engaged 
in the sale and distribution of candy in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers certain assortments of candy so packed and 
assembled as to involve the use of games of chance, gift enterprises 
or lottery schemes when sold and distributed to the consumers thereof. 
Certain of said assortments are hereinafter described for the purpose 
of showing the methods used by respondent, but this list is not all- 
inclusive of the various assortments, nor does it include all of the 
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details of the several plans which respondent has been or is using in 
the sale and distribution of candy by lot or chance: 

(a) One assortment consists of a box of 216 count malted milk balls 
together with a device commonly called a push card. The push card 
is divided into 4 sections and each of said sections contains 25 partially 
perforated discs, on the face of which is printed the word “push.” 
Concealed within the said disc is one of the following words or phrases: 
Basket, double free throw, free throw, tip off, time out, out of bounds, 
double dribble, traveling, and foul. These words or phrases are effec- 
tively concealed from purchasers and prospective purchasers until a 
push or selection has been made and the selected disc removed or sepa- 
rated from said push card. Punches on the said card are 1 cent each 
and the number of malted milk balls received by the purchaser is 
determined by the following legend which appears on the face of the 
card: 

BASKETBALL  (1¢) 


BASKH TD receives! +. Si Sit) MADUI Beaiiieind Sara 20 Pieces 
DOUBLE, HREE)MEHROWereceiyesu-. hs tess aetn. 9 10 Pieces 
PREM THROW recive eee) ee ee ee ee 10 Pieces 
BDLPs O WHET CCELy Sora oa te oan, OP i ae Rtn 5 Pieces 
LENT HOU ISTECeLV esa ee ae cree 2 kee nn ee ee 5 Pieces 
OUD OL-BOUNDSireceivessa set eres _Saenaae Ae 3 Pieves 
DOUBLE, DRIBBIHarecceiy esau 2 ant ais pense eigee aE 3 Pieces 
EBRVASVIE AN Gareceivesmeses aed seen aed iS ee ee 2 Pieces 
HO WL sPeCOiy eG = 26 2) a ones i See ae 1 Piece 
Last Sale in First 3 Sections receives_____--___________ 5 Pieces 
luast Sale on Cardureceiyess-2 eae ete eee 15 Pieces 


The sales of respondent’s candy by means of said push card are made 
in accordance with the above-described legend. Said pieces of candy 
are allotted to the customers or purchasers in accordance with the 
above legend. The fact as to whether a purchaser receives one or more 
pieces of candy for the amount of money paid is thus determined 
wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed vari- 
ous assortments of candy along with push cards involving a lot or 
chance feature but such assortments are similiar to the one herein- 
before described and vary only in detail. 

(b) Another of said assortments of candy consists of a number of 
pieces of chocolate covered candy of uniform size, shape, and quality, 
together with a number of larger pieces of candy or packages of candy 
which larger pieces of candy or packages of candy are to given as 
prizes to purchasers of said candy of uniform size, shape, and quality 
in the following manner: 
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The majority of said chocolate covered candy in said assortment has 
centers of the same color, but a small number of pieces of said choco- 
late covered candy have centers of a different color. The color of the 
center of said chocolate covered candy is effectively concealed from 
the prospective purchaser until a selection or purchase has been made 
and the piece of candy broken open. The said candy of uniform size, 
shape, and quality in said assortment. retails at the price of 1 cent each, 
but the purchasers who procure a piece of the said candy having a 
center of a different color than the majority of pieces of said candy 
are entitled to receive, and are to be given free of charge, one of the 
said larger pieces of candy or packages of candy heretofore referred to. 
The aforesaid purchasers of said candy who procure a piece of candy 
having a center colored differently from the majority of said pieces of 
candy are thus to procure one of the larger pieces of candy or packages 
of candy wholly by lot or chance. 

Respondent furnishes to said wholesale dealers, jobbers, and retail 
dealers with said assortments of candy, display cards to be used by 
retail dealers in offering said candy for sale, which display cards bear 
a legend or statement informing the prospective purchaser that the 
said assortments of candy are being sold in accordance with the sales 
plan above described. The wholesale dealers and jobbers to whom 
respondent sells its assortments resell said assortments of candy to 
retail dealers and said retail dealers expose said assortment for sale in 
connection with the aforesaid display cards and sell said candy to the 
purchasing public in accordance with the aforesaid sales plan. 

Respondent sells and distributes, and has sold and distributed, various 
assortments of candy as above described involving a lot or chance 
feature, but such assortments are similar to the one hereinabove de- 
scribed and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candies directly 
or indirectly expose and sell the same to the purchasing public in 
accordance with the sales plans aforesaid. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein- 
above set forth. The use by respondent of said sales plans or methods 
in the sale of its candies and the sale of said candies by and through 
the use thereof and by the aid of said sales plans or methods is a 
practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of candies to the purchasing public by the methods 
and plans hereinabove set forth involves a game of chance or the 
sale of a chance to procure additional pieces of candy without addi- 
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tional cost or such larger pieces of candy or packages of candy in the 
manner alleged. Many persons, firms, and corporations who sell and 
distribute candy in competition with respondent, as above alleged, 
are unwilling to adopt and use said methods or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by said sales plans 
or methods employed by respondent in the sale and distribution of 
its candies and in the element of chance involved therein and are 
thereby induced to buy and sell respondent’s candies in preference to 
candies of said competitors of respondent who do not use the same 
or equivalent methods. The use of said methods by respondent be- 
cause of said game of chance has a tendency and capacity to, and does, 
unfairly divert trade to respondent from its said competitors who do 


not use the same or equivalent methods, and as a result thereof sub- - 


stantial injury is being and has been done by respondent to competi- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerorr Finpines As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 22, 1939, issued: and thereafter 
served its amended and supplemental complaint in this proceeding 
upon respondent Peanut Specialty Co., a corporation, charging it 
with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On September 11, 1939, the respondent filed its 
answer in which answer it admitted all the material allegations of fact 
set forth in said amended and supplemental complaint and waived all 
intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said amended and supplemental complaint and 
the answer thereto; and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 
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Paracrapy 1. Respondent, Peanut Specialty Co., is a corporation 
organized and doing business under the laws of the State of Illinois 
with its principal office and place of business located in the city of 
Chicago, State of Illinois. Respondent is now, and for some time last 
past has been, engaged in the manufacture of candy and in the sale 
and distribution thereof to wholesale dealers, jobbers, and retail deal- 
ers located at points in the various States of the United States and 
in the District of Columbia. Respondent causes, and has caused, said 
products when sold to be transported from its principal place of busi- 
ness in the city of Chicago, Ill., to purchasers thereof in the various 
other States of the United States and in the District of Columbia, 
at their respective points of location. There is now, and has been 
for some time last past, a course of trade by respondent in such candy 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of the said business respondent is and has been in competition with 
other corporations, and with partnerships and individuals engaged in 
the sale and distribution of candy in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed and assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. Certain of said assortments are hereinafter described 
for the purpose of showing the methods used by respondent, but this 
list is not all-inclusive of the various assortments, nor does it include 
all of the details of the several plans which respondent has been or 1s 
using in the sale and distribution of candy by lot or chance: 

(a) One assortment consists of a box of 216 count malted milk balls 
together with a device commonly called a push card. The push card 
is divided into 4 sections and each of said sections contains 25 par- 
tially perforated discs, on the face of which is printed the word 
“push.” Concealed within the said disc is one of the following words 
or phrases: Basket, double free throw, free throw, tip off, time out, 
out of bounds, double dribble, traveling, and foul. These words or 
phrases are effectively concealed from purchasers and prospective 
purchasers until a push or selection has been made and the selected 
disc removed or separated from said push card. Punches on the said 
cards are 1¢ each and the number of malted milk balls received by 
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the purchaser is determined by the following legend which appears 
on the face of the card: 


BASKETBALL (1¢) 


BASKHE receives! 223IUevG JO sapite re 9oito* Lettre 20 Pieces 
DOUBLE FREE THROW receives_-------------~------~ 10 Pieces 
REE PEHIROMW GreGelvesice oe Sees eee Ee ee 10 Pieces 
TTP ORE Teel Vess == sx etn eae ees Se ee ee 5 Pieces 
AISTVE El oe OU INERCCOLV Cans to tat 2 A pees 5 Pieces 
OUUIVORZ BO WINS TECCIV CS = a eee ce eee ee ee 3 Pieces 
DOUBLE DRIBBEN receives vii Sas _ STF at 3 Pieces 
y DRAVNEING preceivesil sgevtt Jus pant ey Fate 2 Pieces 
HOML: Receives 44245 22a a a ae IE Slag 1 Piece 
Last. Sale in First 3 Sections receives_____________ __4-_+_ 5 Pieces 
Wastisale onuCang GeCeinies ae a= eee ee ee Spa eIeces 


The sales of respondent’s candy by means of said push card are made 
in accordance with the above-described legend. Said pieces of candy 
are allotted to the customers or purchasers in accordance with the 
above legend. The fact as to whether a purchaser receives one or more 
pieces of candy for the amount of money paid is thus determined 
wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed vari- 
ous assortments of candy along with push cards involving a lot or 
chance feature but such assortments are similar to the one hereinbefore 
described and vary only in detail. 

(>) Another of said assortments of candy consists of a number of 
pieces of chocolate-covered candy of uniform size, shape, and quality, 
together with a number of larger pieces of candy or packages of candy 
which larger pieces of candy or packages of candy are to be given as 
prizes to purchasers of said candy of uniform size, shape, and quality 
in the following manner: 

The majority of said chocolate-covered candy in said assortment 
has centers of the same color, but a small number of pieces of said 
chocolate covered candy have centers of a different color. The color 
of the center of said chocolate covered candy is effectively concealed 
from the prospective purchaser until a selection or purchase has been 
made and the piece of candy broken open. The said candy of uniform 
size, shape, and quality in said assortment retails at the price of 1 cent 
each, but the purchasers who procure a piece of the said candy having 
a center of a different color than the majority of pieces of said candy 
are entitled to receive, and are to be given free of charge, one of the 
said larger pieces of candy or packages of candy heretofore referred 
to. The aforesaid purchasers of said candy who procure a piece of 
candy having a center colored differently from the majority of said 
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pieces of candy are thus to procure one of the larger pieces of candy 
or packages of candy wholly by lot or chance. 

Respondent furnishes to said wholesale dealers, jobbers, and retail 
dealers with said assortments of candy, display cards to be used by 
retail dealers in offering said candy for sale, which display cards 
bear a legend or statement informing the prospective purchaser that 
the said assortments of candy are being sold in accordance with the 
sales plan above described. The wholesale dealers and jobbers to wnom 
respondent sells its assortments resell said assortments of candy to 
retail dealers and said retail dealers expose said assortments for sale 
in connection with the aforesaid display cards and sell said candy 
to the purchasing public in accordance with the aforesaid sales plan. 

Respondent sells and distributes, and has sold and distributed, vari- 
ous assortments of candy as above described involving a lot or chance 
feature, but such assortments are similar to the one hereinabove de- 
scribed and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candies di- 
rectly or indirectly expose and sell the same to the purchasing public 
in accordance with the sales plans aforesaid. Respondent thus sup- 
plies to and places in the hands of others the means of conducting lot- 
teries in the sale of its products in accordance with the sales plans 
hereinabove described. The use by respondent of said sales plans or 
methods in the sale of its candy and the sale of said candy by and 
through the use thereof and by the aid of said sales plans or methods 
is a practice of a sort which is contrary to an established public policy 
of the Government of the United States and in violation of the criminal 
laws. 

Par. 4. The sale of candy to the purchasing public by the methods 
and plans hereinabove described involves a game of chance or the 
sale of a chance to procure additional pieces of candy without addi- 
tional cost or such larger pieces of candy or packages of candy in 
the manner above found. Many persons, firms, and corporations 
who sell and distribute candy in competition with respondent, as 
above found, are unwilling to adopt and use such methods or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method contrary to public policy 
and such competitors refrain therefrom. Many persons are attracted 
by said sales plans or methods employed by respondent in the sale 
and distribution of its candy and in the element of chance involved 
therein and are thereby induced to buy and sell respondent’s candy 
in preference to candy of said competitors of respondent who do not 
use the same or equivalent methods. The use of said methods by 
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respondent because of said game of chance has a tendency and ca 
pacity to, and does, unfairly divert trade to respondent from its said 
competitors who do not use the same or equivalent methods, and as 
a result thereof substantial injury is being and has been done by re- 
spondent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent as hereinabove 
found are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that iti waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, 'That the respondent, Peanut Specialty Oo., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale and distribution of candy or any other merchandise 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of said candy or other merchandise to the 
general public are to be made or may be made by means of a lottery, 
gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy or any other merchandise together with push or pull cards, 
punchboards, or other lottery devices, or separately, which said push 
or pull cards, punchboards, or other lottery devices are to be used 
or taay be used in selling or distributing said candy or other mer- 
chandise to the general public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the general public at retail pieces of candy of uniform 
size and shape having centers of a different color together with larger 
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pieces of candy, which said larger pieces of candy are to be given as 
prizes to purchasers procuring a piece of candy having a center of a 
particular color. ; 

4, Selling or otherwise disposing of candy or any other merchandise 
by use of push or pull cards, punchboards or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATrer oF 


KARL W. PETERS, TRADING AS NATIONAL INSTITUTE 
FOR PHYSICAL ADVANCEMENT 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8460. Complaint, June 16, 1938—Decision, Sept. 26, 1939 


Where an individual engaged in sale and distribution of physical culture book. 
designated “Bust Culture,” to purchasers in various other States and in 
the District of Columbia, in substantial competition with others engaged 
in distribution and sale of like and similar books, courses, methods, and 
articles on physical culture and bust culture, and including many who do 
not in any manner misrepresent the results to be obtained from their said 
culture methods or courses and do not use representations, acts and 
practices used as below set forth in connection with sale and distribution 
of their books, courses, methods, and articles— 

Represented, through testimonials, letters, circulars, leafiets, newspaper, and 
magazine advertisements, and by other means, that through following 
method outlined in said book any woman could obtain a beautiful bust, 
and that there was no need to be flatchested or embarrassed by overly 
large or sagging bust, and that said method had helped millions, and that. 
it had been tried out and found effective in all cases, and that no matter 
what a woman’s problem might be concerning her bustline and breasts, she 
would find the proper, effective method of correction in said book; 

Facts being representations and implications thus made and used were grossly 
exaggerated, false, misleading, and deceptive, and said method would not 
obtain for all women beautiful busts and accomplish results set forth 
above, had not helped millions nor been found effective in all cases, and 
woman would not find in it proper method of correction, irrespective of her 
problem with respect to matters aforesaid ; 

With effect of causing substantial portion of purchasing public to form mis- 
taken and erroneous beliefs that said representations were true, and that 
results claimed by him would be obtained upon following his method 
and course, and into purchase of his said book because of such beliefs 
induced as aforesaid, and of thereby diverting trade unfairly to him 
from his competitors aforesaid; to the injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Charles P. Vicint and Mr. John J. Keenan, trial 


examiners. 
Mr, Reuben J. Martin, Mr. DeWitt T. Puckett, and Mr. Merle P. 
Lyon for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Karl W. Peters, 
trading as National Institute for Physical Advancement, hereinafter 
referred to as respondent, has violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Karl W. Peters, is an individual, trad- 
ing as National Institute for Physical Advancement, with his prin- 
cipal place of business located at 113 West Fifty-seventh Street, in 
the city of New York, State of New York. Respondent is now, and 
has been for more than 1 year last past, engaged in the sale and 
distribution of a physical culture book, designated “Bust Culture.” 

Par. 2. In the course and conduct of his business, as hereinbefore 
described, respondent has caused said book, when sold, to be trans- 
ported from his place of business in the State of New York to the 
purchasers thereof located in various States of the United States 
other than the State of New York, and in the District of Columbia. 
During all the times mentioned herein respondent has maintained 
a course of trade in said book so sold and distributed by respondent 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his business, respondent has 
been, and is now, in substantial competition with other individuals, 
and with partnerships, firms, and corporations, engaged in the dis- 
tribution and sale of like and similar books, courses, methods, and 
articles on physical culture, including bust culture, in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of his business, and to induce 
the purchase of his book in said commerce, the respondent, by means 
of testimonials, letters, circulars, leaflets, newspaper and magazine 
advertisements, and by other means, has circulated and disseminated 
among prospective purchasers many statements concerning said book. 
These statements contain many false and misleading representations 
and implications as to the results to be obtained from following the 
directions and instructions contained in said book. Among and 
typical of the statements so used by the respondent are the following : 


A guaranteed method. 
You too can have a beautiful bust. 
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No need to be flatchested or embarrassed by overly large or sagging bust. 

No cause for unsightly bust after motherhood. 

A system that has helped millions. 

Karl W. Peters, international authority, will show you Nature’s Way to 
easily acquire the kind of form you've always envied. 

A simple, natural, absolutely non-dangerous system, tried out and found 
effective in all cases where women follow the instructions. 

No matter what your problem may be concerning your bustline and breasts, 
you will find the method of correction in these pages. 

According to your condition it may take one, two or even three months 
before complete correction is achieved. 

By the means and in the manner aforesaid, the respondent rep- 
resents and implies that his book contains a guaranteed method for 
a beautiful bust; that there is no need to be flat-chested or embar- 
rassed by overly large or sagging bust; that his method has helped 
millions; that it has been tried out and found effective in all cases; 
and that no matter what a woman’s problem may be concerning her 
bustline and breasts, she will find the proper, effective method of 
correction in respondent’s book. 

Par. 5. The representations and implications so made and used 
by the respondent, as hereinabove alleged, with respect to said book 
and its results, are grossly exaggerated, false, misleading, and de- 
ceptive. In truth and in fact, the method outlined in said book is 
not a guaranteed method for a beautiful bust, and it will not correct 
a flat chest, or overly large or sagging bust. In truth and in fact, the 
method outlined in said book has not helped millions, nor has it been 
found effective in all cases. In truth and in fact, a woman will not 
find the proper method of correction in respondent’s book irrespec- 
tive of her problem concerning her bustline and breasts. _ 

Par. 6. Among the competitors of respondent, described in Para- 
graph Three hereof, are many who do not in any manner misrep- 
resent the results to be obtained from their physical culture or bust 
culture methods or courses, and who do not use the representations, 
acts, and practices used by the respondent, as herein alleged, in con- 
nection with the sale and distribution of their books, courses, methods, 
and articles in commerce, as herein described. 

Par. 7. The use of the aforesaid representations by the respondent, 
as herein alleged in connection with the sale and distribution of his 
said book in commerce as herein described, has had, and has, a tend- 
ency and capacity to, and does, cause a substantial portion of the 
purchasing public to form the mistaken and erroneous beliefs that 
said representations are true and that the results claimed by re- 
spondent will be obtained upon following respondent’s method and 
course of instruction and into the purchase of respondent’s said 


i 
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book because of said beliefs induced as aforesaid. As a result 
thereof trade has been diverted unfairly to respondent from those 
of his competitors referred to in paragraph 6. In consequence, in- 
jury has been done, and is being done, by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnés As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 16, 1938, issued, and on June 
25, 1938, served, its complaint in this proceeding upon the respondent, 
Karl W. Peters, an individual, trading as National Institute For 
Physical Advancement, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission by order entered herein, granted respondent’s 
motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as tu said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and the substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Karl W. Peters, is an individual, trading 
as National Institute for Physical Advancement, with his principal 
place of business located at 113 West Fifty-seventh Street, in the city 
of New York, State of New York. Respondent is now, and has been 
for more than 1 year last past, engaged in the sale and distribution of 
a physical culture book, designated “Bust Culture.” 

Par. 2. In the course and conduct of his business, as hereinbefore 
described, respondent has caused said book, when sold, to be trans- 
ported from his place of business in the State of New York to the 
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purchasers thereof located in various States of the United States 
other than the State of New York, and in the District of Columbia. 
During all the times mentioned herein respondent has maintained 
a course of trade in said book so sold and distributed by respondent 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his business, respondent has 
been, and is now, in substantial competition with other individuals, 
and with partnerships, firms, and corporations, engaged in the distri- 
bution and sale of like and similar books, courses, methods, and 
articles on physical culture, including bust culture, in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of his business, and to induce 
the purchase of his book in said commerce, the respondent, by means 
of testimonials, letters, circulars, leaflets, newspaper and magazine 
advertisements, and by other means, has circulated and disseminated 
among prospective purchasers many statements concerning said book. 
These statements contain many false and misleading representations 
and implications as to the results to be obtained from following the 
directions and instructions contained in said book. Among and typi- 
cal of the statements so used by the respondent are the following: 

A guaranteed method. 

You too can have a beautiful bust. 

No need to be flatchested or embarrassed by overly large or sagging bust. 

No cause for unsightly bust after motherhood. 

A system that has helped millions. 

Karl W. Peters, international authority, will show you Nature’s Way to 
easily acquire the kind of form you’ve always envied. 

A simple, natural, absolutely non-dangerous system, tried out and found 
effective in all cases where women follow the instructions. 

No matter what your problem may be concerning your bustline and breasts, 
you will find the method of correction in these pages. 

According to your condition it may take one, two or even three months 
before complete correction is achieved. 

By the means and in the manner aforesaid, the respondent repre- 
sents and implies that by following the method outlined in respond- 
ent’s book any woman can obtain a beautiful bust; that there is no 
need to be flat-chested or embarrassed by overly large or sagging 
bust; that his method has helped millions; that it has been tried out 
and found effective in all cases; and that no matter what a woman’s 
problem may be concerning her bustline and breasts, she will find the 
proper, effective method of correction in respondent’s book. 
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Par. 5. The representations and implications so made and used 
by the respondent, as hereinabove alleged, with respect to said book 
and its results, are grossly exaggerated, false, misleading, and decep- 
tive. In truth and in fact, the method outlined in said book will 
not obtain for all women a beautiful bust, and it will not correct a 
flat-chest, or overly large or sagging bust. In truth and in fact, the 
method outlined in said book has not helped millions, nor has it been 
found effective in all cases. In truth and in fact, a woman will not 
find the proper method of correction in respondent’s book irrespective 
of her problem concerning her bustline and breasts. . 

Par. 6. Among the competitors of respondent, described in Para- 
graph Three hereof, are many who do not in any manner misrepre- 
sent the results to be obtained from their physical culture or bust 
culture methods or courses, and who do not use the representations, 
acts, and practices used by the respondent, as herein alleged, in 
connection with the sale and distribution of their books, courses, 
methods, and articles in commerce, as herein described. 

Par. 7. The use of the aforesaid representations by the respondent, 
as herein alleged in connection with the sale and distribution of his 
said book in commerce as herein described, has had, and has, a tend- 
ency and capacity to, and does, cause a substantial portion of the 
purchasing public to form the mistaken and erroneous beliefs that 
said representations are true and that the results claimed by respond- 
ent will be obtained upon following respondent’s method and course 
of instruction and into the purchase of respondent’s said book because 
of said beliefs induced as aforesaid. As a result thereof trade has 
been diverted unfairly to respondent from those of his competitors 
referred to in paragraph 6. In consequence, injury has been done, 
and is being done, by respondent to competition in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent have been and 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the meaning and intent of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
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allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Karl W. Peters, individually, 
trading as National Institute For Physical Advancement, or trading 
under any other name, his agents, servants, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of a physical culture book, 
designated “Bust Culture,” or any similar book, whether sold under 
that name or any other name or title, in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing: 

1. That by following the method outlined in respondent’s book any 
woman can obtain a beautiful bust. 

2. That the method outlined in respondent’s book will correct a 
flat chest or an overly large or sagging bust. 

3. That the method outlined in respondent’s book has helped mil- 
lions of women or any other exaggerated number in excess of the 
actual number of women who have tried and been helped by said 
method; or that said method has been found effective in all cases. 

4. That the proper method of correction of any problem con- 
cerning bustline and breasts will be found in respondent’s book. 

[t is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


"the. ca ai 


PARFUMS LENGYEL, LTD. 1015 


Complaint 


In THE MATTER OF 


PARFUMS LENGYEL, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3666. Complaint, Dec. 17, 1938—Decision, Sept. 26, 1939 


Where a corporation engaged, as “Parfums Lengyel, Ltd.,’ in selling and 
distributing perfumes, toilet waters, and other cosmetic preparations— 
Represented, through advertising folders, price lists and advertisements in 
periodicals and newspapers of general circulation among the various States 
and in the District of Columbia, that its said products were made or com- 
pounded in France and imported into the United States, facts being they 
were not made or compounded in France or in any other foreign country 
and imported, but were made and compounded in the United States from 
essential ingredients which were imported from France and other Huro- 

pean countries; 

With tendency and capacity to mislead and deceive substantial part of purchas- 

_ing public into erroneous and mistaken belief that said products were 
made or compounded in France and imported into the United States, for 
which products, as imported from foreign countries, and particularly for 
the higher-priced French products, there is a preference on the part of the 
purchasing public, and with result, as consequence of such belief, that 
number of said public purchased substantial portion of its products and 
trade was diverted unfairly to it from its competitors engaged in manu- 
facture, sale, and distribution, or in sale and distribution, of perfumes, 
toilet waters, and other cosmetic preparations, and who truthfully repre- 
sent the country or source of origin of their said products; to the substan- 
tial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. Edward E. Reardon, trial examiner. 
Mr. 8. Brogdyne Teu, II for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Parfums Lengyel, 
Ltd., hereinafter referred to as respondent, has violated the provi- 
sions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint setting forth its charges in that respect 


as follows: 
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Paracraru 1. Respondent, Parfums Lengyel, Ltd., is a corpora- 
tion created by and existing under the laws of the State of New York, 
with its principal office and place of business located at 105 East 
Twenty-ninth Street, city of New York, State of New York. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the business of selling and distributing per- 
fumes, toilet waters, and other cosmetic preparations. Respondent 
causes said products, when sold, to be transported from its place of 
business in the State of New York to customers located in other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said perfumes, toilet waters, and other 
cosmetic preparations, sold and distributed by it in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
perfumes, toilet waters and other cosmetic preparations in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of said business and for the 
purpose of inducing the purchase of said products, respondent has 
made representations concerning the country in which its said 
products are manufactured, the said representations having been 
made by means of advertising folders, price lists and by means of 
advertisements inserted in magazines and newspapers having a gen- 
eral circulation among and between the various States of the United 
States and in the District of Columbia. In all of its advertising 
literature and newspaper and magazine advertisements respondent 
directly or indirectly represents that the perfumes, toilet waters and 
other cosmetic preparations sold and distributed by it are manufac- 
tured in France and imported into the United States, 

Par. 5. The representations made by respondent with respect to 
the country in which its products are manufactured are grossly 
exaggerated, misleading and untrue. In truth and in fact, the per- 
fumes, toilet waters, and other cosmetic preparations sold and dis- 
tributed by respondent are not imported from France nor any other 
foreign country into the United States but are manufactured in the 
United States from essential ingredients among which are some 
imported from France. 

Par. 6. There is a preference on the part of the buying public for 
perfumes, toilet waters and other cosmetic preparations which are 
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manufactured in -foreign countries and imported into the United 
States. This is particularly true regarding perfumes, toilet waters, 
and other cosmetic preparations manufactured in France, and such 
goods so manufactured and imported command and bring from the 
purchasing public a higher price in the markets of the United States 
than domestic perfumes, toilet waters and other cosmetic preparations 
of the same nature and descriptions. 

Par. 7. There are among respondent’s competitors many who manu- 
facture, distribute and sell perfumes, toilet waters, and other cosmetic 
preparations who truthfully represent the place, or country in which 
their products are manufactured. 

Par. 8. The use of the aforesaid false and misleading statements 
and misrepresentations by the respondent in designating and describ- 
ing its products was and is calculated to have and now has a tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of the said misrepresentations 
are true. 

As a result of this mistaken and erroneous belief a number of the 
consuming public have purchased a substantial volume of respond- 
ent’s products with the result that trade has been diverted unfairly to 
respondent from its competitors likewise engaged in the business of 
distributing and selling perfumes, toilet waters, and other cosmetic 
preparations, who truthfully advertise their products. As a con- 
sequence thereof injury has been done and is now being done by 
respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 

The aforesaid acts and practices of respondent, as herein alleged, 
are all to the prejudice and injury of the public and to respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 17, 1938, issued and 
served it complaint in this proceeding upon said respondent, Par- 
fums Lengyel, Ltd., charging it with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. The respond- 
end filed no answer in this proceeding. Thereafter, this cause came 
on for the taking of testimony, and a stipulation as to the facts to be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charges stated in the complaint or in opposition thereto 


1018 FEDERAL TRADE COMMISSION DECISIONS 


Findings 29 FF. LiGr 


was entered into by and between S. Brogdyne Teu, II, counsel for the 
Commission, and Georges Lengyel, vice president of the respondent 
corporation, and made a part of the record in this cause. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the stipulation as to the facts, and 
brief in support of the allegations of the complaint (respondent not 
having filed brief and not having requested oral argument) ; and 
the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Parfums Lengyel, Ltd., is a corporation created by 
and existing under the laws of the State of Delaware. It has its 
principal office and place of business located at 680 Fifth Avenue, 
New York, N. Y. 

Par. 2. The respondent has for more than 1 year last past been 
engaged in the business of selling and distributing perfumes, toilet 
waters, and other cosmetic preparations. When the respondent’s 
products are sold, it causes them to be transported from its place of 
business in New York to customers located in other States of the 
United States and in the District of Columbia. 

Par. 8. The respondent has at all times mentioned herein main- 
tained and still maintains a course of trade in its products sold and 
distributed by it in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. The respondent has been and is now in active and sub- 
stantial competition with other corporations and with partnerships 
and individuals engaged in the sale and distribution of perfumes, 
toilet waters, and other cosmetic preparations in commerce between 
and among the various States of the United States and in the District 
of Columbia. — 

Par. 5. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its products, the respondent has 
made representations concerning the country in which its products 
are made or compounded. The representations have been made by 
means of advertising folders, price lists and by advertisements in- 
serted in magazines and newspapers having a general circulation 
among and between the various States of the United States and in the 
District of Columbia. In all of the advertising literature and news- 
paper and magazine advertisements the respondent has represented 
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that the perfumes, toilet waters and other cosmetic preparations sold 
and distributed by it are made or compounded in France and im- 
ported into the United States. 

Par. 6. The representations made by respondent with respect to 
the country in which its products are made or compounded are mis- 
leading and confusing. Perfumes, toilet waters, and other cosmetic 
preparations sold and distributed by the respondent are not made or 
compounded in France or any other foreign country and imported 
into the United States, but are made or compounded in the United 
States from essential ingredients which are imported from France 
and other European countries. 

Par. 7. There is a preference on the part of the purchasing public 
for perfumes, toilet waters, and other cosmetic preparations made or 
compounded in foreign countries and imported into the United 
States. This is particularly true regarding perfumes, toilet waters, 
and other cosmetic preparations made or compounded in France and 
imported into the United States. Such products, so made or com- 
pounded, and imported as above stated command and bring from the 
purchasing public a higher price in the markets of the United States 
than domestic perfumes, toilet waters, and other cosmetic prepara- 
tions of the same nature and description. 

Par. 8. There are among competitors of the respondent many who 
manufacture, distribute and sell perfumes, toilet waters, and other 
cosmetic preparations who truthfully represent the place or country 
in which their products are manufactured. 

Par. 9. The use of the statements and representations by respond- 
ent as herein set forth in connection with the sale and distribution 
of its products, has had and now has the tendency and capacity to 
mislead and deceive a substantial part of the purchasing public into 
the erroneous and mistaken belief that the said products are made 
or compounded in France and imported into the United States. 

As a result of this erroneous and mistaken belief a number of the 
purchasing public have purchased a substantial portion of respond- 
ent’s products, with the result that trade has been unfairly diverted 
to the respondent from its competitors engaged in the manufacture, 
sale, and distribution, or in the sale and distribution of perfumes, 
toilet waters, and other cosmetic preparations who truthfully repre- 
sent the country or source of origin of their products. As a conse- 
quence thereof, substantial injury has been and is being done by 
respondent to competition in commerce between and among the eur - 
ous States of the United States and in the District of Columbia. 
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The aforesaid acts and practices of respondent as herein found are 
all to the prejudice of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into between the respondent herein and S. Brogdyne 
Teu, I, counsel for the Commission, the said stipulation of facts 
being made of record and in lieu of testimony in support of or in 
opposition to the charges in the complaint brief filed in support 
of the allegations of the complaint (respondent not having filed brief 
and oral argument not having been requested), and the Commission 
having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, 'That respondent, Parfums Lengyel, Ltd., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of its perfumes, toilet waters and other cosmetic 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of any terms, words, symbols, or 
picturizations, indicative of French or other foreign origin of such 
products, or in any manner, that perfumes, toilet waters, or other 
cosmetic preparations which are made or compounded in the United 
States are made or compounded in France or in any other foreign 
country, provided however, that the country of origin of the various 
ingredients thereof may be stated when immediately accompanied 
with a statement that such products are made or compounded in the 
United States. 

2. Using any French or other foreign terms or words except as 
provided in paragraph 3 hereof to designate, describe, or in any 
way refer to perfumes, toilet waters, or other cosmetic preparations 
made or compounded in the United States unless the English trans- 
lation or equivalent thereof appears as conspicuously and in immedi- 
ate connection therewith. 
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3. Using any French or other foreign words or terms as brand or 
trade names for perfumes, toilet waters, or other cosmetic prepara- 
tions made or compounded in the United States without clearly and 
conspicuously stating in immediate connection and conjunction there- 
with that such products are made or compounded in the United 
States. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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CHANEL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3096. Complaint, Apr. 3, 1937—Decision, Sept. 27, 1939 


Where a domestic corporation engaged, under name “Chanel, Inc.,” in making, 


— 


(a 


(0) 


(c) 


(d) 


in the United States, from compounded concentrates which it purchased 
from Les Parfums Chanel, 8. A., of Paris and imported into the United 
States, its “Chanel” perfumes, through adding to such concentrates, in 
proper proportion to make usable and merchantable perfume, domestic 
alcohol, and in thus bottling, packaging, and selling its said “Chanel” per- 
fumes, bottles, and some of cartons for which it imported from Paris, 
and various brands of which were blended by it to same formulae as were 
employed for identically named brands put up in Paris with French, in- 
stead of American, alcohol, and also to the same formulae as used for 
similarly named brands whereyer sold, and which, as thus engaged, had 
no branch organization in London, Paris, or elsewhere, nor any material 
connection with other similarly named organizations selling ‘Chanel” 
brands under arrangement by which the famous dress maker owned 10 
percent of stock of each in return for use of her name and approval of the 
formulae employed— 

Labeled cartons and containers of different special brands of its said 
“Chanel” perfumes as “Glamour de Chanel, Paris, France,” “Jasmin de 
Chanel, Paris,” “No. 5, Chanel, Paris,” “Gardenia de Chanel, Paris,” and 
“Cuir de Russie, Chanel, Paris”; 

Made use of such brands and designations of origin in advertisements of 
its said products in such periodicals as “New Yorker,” “Vogue,” and 
“Toilet Requisites,’ and in such advertisements displayed conspicuously 
terms “Chanel, Paris,” and nowhere name “Chanel, Inc.,” though following, 
in some instances in some advertisements and in _ its catalog, word 
“Chanel” with its New York address; 

Held out Chanel, the dress designer, as the maker of her famous perfumes, 
through such statements as “This most copied and popular couturiere, 
ardent sponsor of Youth and designs that keep you enchantingly young 
looking, had the same idea in mind when she made her famous per- 
fumes * * *,” there described as “romantic, alluring, youthful,” and 
adding that “they add that last touch of real chic,” and similarly stressed 
elsewhere association of ideas as aforesaid; and 

Set forth on front cover of catalog and price list published and issued by 
it, “Chanel, Inc., 35 West 34th Street, New York—Paris—London,” and 
sold individual bottles of perfume, packed for delivery to consumers, in 
cartons bearing words “Chanel—Paris—London—New York” ; 


Facts being said perfumes were not made in Paris and imported, but part of 


ingredients were imported therefrom and other essential ingredients added 
in the United States, where final and essential step-in manufacture was 
completed, and famous dressmaker referred to did not and never had made 


CHANEL, INC. 1023 


1022 Complaint 


perfumes, but, prior to arrangement aforesaid, had her perfumes made by 
others, as did many Paris dressmakers; 

With effect, through use of such French names and terms, with their well 
understood implications by many in the United States, as aforesaid, of 
implying French or Paris origin for products in question and indicating 
relationships or affiliations which did not exist between said corporation 
and foreign organizations, and with tendency and capacity to mislead and 
deceive substantial part of purchasing and consuming public into erroneous 
and mistaken belief that said products were made and compounded in 
France and imported into the United States, such as long widely popular 
and in demand on part of purchasing and consuming public, and considered 
superior by many of such public to perfumes made and compounded 
domestically, and with result, as consequence of such mistaken and erroneous 
belief, that purchasing and consuming public, bought substantial portion of 
its products and trade was unfairly diverted to it from competitors engaged 
in manufacture, sale, and distribution, or in sale and distribution, of per- 
fumes, powders, cosmetics, and other toilet products, and who truthfully 
represent the country or source of origin thereof; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair methods 
of competition. 


Before Mr. John W. Norwood, trial examiner. 
Mr. 8S. Brogdyne Teu, IT for the Commission. 
Olvany, Hisner & Donnelly, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Chanel, Inc., a New 
York corporation, hereinafter referred to as respondent, has been and 
is now using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

_ Paracrapn 1. Respondent Chanel, Inc., is a corporation having its 

principal place of business at 35 West Thirty-fourth Street in the 
city of New York, State of New York. It is now, and has for more 
than 1 year last past been engaged in the mixing and compounding 
of toilet preparations, including perfumes, powders, cosmetics, and 
other products and in the sale and distribution of said products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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When said products are sold respondent transports or causes the 
same to be transported from its principal place of business in the 
State of New York to purchasers thereof located in States of the 
United States other than the State of New York. There is now and 
has been for more than 1 year last past and still is a constant current 
of trade in commerce in said products so manufactured and sold by 
respondent between and among the various States of the United States 
and in the District of Columbia. ; 

Respondent is now and has for more than 1 year last past been 
engaged in substantial competition with other individuals, partner- 
ships, firms, and corporations engaged in the manufacture, sale and 
distribution, and importation of perfumes, powders, cosmetics, and 
other toilet requisites in commerce between and among various States 
of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, certain of respondent’s perfume products so sold 
bear labels purporting to describe and refer to the place of origin or 
of manufacture of said products as follows: 

1. “Giamour de Chanel, 
Paris, France” 
CHANEL-JASMIN, 
Chanel, Paris 


to 


OO 


No. 5, 
Chanel, Paris 
4. Gardenia de Chanel, 
Paris 

The use of such statements as herein set-out serve as representa- 
tions that said products were and are manufactured or compounded 
in France and imported into this country. 

Par. 3. The use of the above-quoted representations appearing on 
the cartons and containers of respondent’s said products has the 
capacity and tendency to and does mislead and deceive purchasers 
and prospective purchasers into the erroneous and mistaken belief 
that the above-referred-to products of respondent are manufactured 
or compounded in France and imported into the United States. In 
truth and in fact none of the above-referred-to products of respond- 
ent are manufactured or compounded in France but are manu- 
factured or compounded in the United States, 

Par. 4. The respondent has caused and still causes advertising 
copy purported to be descriptive of its products to be inserted into 
magazines having a general interstate circulation. The following 
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is representative of said copy and the representations made therein 
by the respondent concerning its products: 

Possibly you did not know it, but at some time or other Chanel’s label 
was in the original model of your gown. This most copied and popular 
couturiere, ardent sponsor of Youth and designs that keep you enchantingly 
young looking, had the same idea in mind when she made her famous per- 
fumes. They are romantic, alluring, youthful and they add that last touch 
of real chic. And 

If you still have youth—or if you are an admirer of youth—and want to 
keep it in all its alluring enchantment * * %* then you are Chanel’s type. 
It is for you that she designs the clothes which made her famous, and for you 
she made the lovely perfumes that complete the picture of her ideal. Perfumes 
that will haunt you. They will accentuate your type, add that final touch 
of chie to your personality. 

Par. 5. For many years the French firm of Chanel, Inc., 41 Roue 
Cambou, Paris, France, has possessed an enviable reputation for 
the excellence of its products. Among the products of the afore- 
mentioned Chanel, Inc., of Paris, France, are wearing apparel, per- 
fumes, cosmetics, and other toiletries. 

Par. 6. The above representations made by respondent in its ad- 
vertising have the capacity and tendency to and do mislead customers 
and prospective customers into the erroneous and mistaken belief that 
the products of respondent so described in its advertisements are 
manufactured by Chanel, Inc., of Paris, France. In truth and in 
fact the said products are not manufactured by Chanel, Inc., of 
Paris, but are compounded by respondent corporation. 

Par. 7. There is a preference on the part of a certain part of the 
buying public for goods, wares, and merchandise which are manu- 
factured in foreign countries and imported into the United States; 
this is particularly true regarding perfumes and cosmetics manufac- 
tured in France and such goods so manufactured and imported com- 
mand and bring from that said part of the purchasing public a higher 
price in the markets of the United States than domestic perfumes and 
cosmetics of the same nature and description. 

Par. 8. Each and all of the foregoing false and misleading state- 
ments used by the respondent in designating and describing its prod- 
ucts and the source of origin and place of manufacture thereof were 
and are calculated to and had and now have the tendency and 
capacity to and do mislead a substantial part of the purchasing public 
into the erroneous and mistaken belief that said products were and 
are of foreign manufacture and were and are imported from France 
into the United States, and were and are manufactured or com- 
pounded by Chanel, Inc., of Paris, France, and into the purchase of 
respondent’s products on account thereof. 
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Par. 9. As a result of the use of the aforesaid labels, advertising, 
and representations trade has been unfairly diverted to respondent 
from its competitors who actually import into the United States from 
foreign countries, perfumes, powders, cosmeti¢s, and other toiletries 
manufactured in foreign countries, or who manufacture or compound 
perfumes, powders, cosmetics, and other toiletries in this country for 
sale to the buying public and who truthfully represent, and advertise 
the place of origin and quality of their products. 

Par. 10. The said acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of section 5 of an act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Report, Frnpincs as To THE Facts, aND OrprEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 3, 1937, issued, and on 
April 5, 1987, served its complaint in this proceeding upon respond- 
ent Chanel, Inc., charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of the said act. 
After the issuance of said complaint and filing of respondent’s 
answer thereto, testimony, and other evidence in support of the alle- 
gations of said complaint were introduced by S. Brogdyne Teu, IT, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Mark Kisner, of Olvany, Eisner & Donnelly, at- 
torneys for the respondent, before John W. Norwood, a trial ex- 
aminer of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony, and other evidence, briefs, and 
supplemental briefs in support of the complaint and in opposition 
thereto, and the oral arguments of counsel aforesaid, and the Com- 
mission having duly considered the matter, and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 
Paracrary 1, The respondent, Chanel, Inc., is a New York corpo- 


ration. It has its principal office and place of business at 35 West 
Thirty-fourth Street, New Mork, Ni Yo: fuse now, and has been for 


sie 
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some time past, engaged in the making and compounding of toilet 
preparations. Among the toilet preparations made and compounded 
by the respondent are perfumes, powders, cosmetics, and other toilet 
products. The respondent has for some time past been engaged in 
the sale and distribution of its products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

When the respondent sells its products it causes them to be trans- 


ported from its principal place of business in New York, N. Yerto 


purchasers thereof located throughout the various States of the United 
States. There is now, and has been for some time past, a course of 
trade in commerce in the respondent’s products between and among the 
various States of the United States and in the District of Columbia. 

The respondent is now, and for some time past has been, engaged in 
substantial competition with other corporations, and with individuals, 
partnerships, and firms engaged in the manufacture, sale, and distri- 
bution of perfumes, powders, and other toilet preparations in com- 
merce between and among the various States of the United States. 

Par.2. The respondent, in the conduct of its business, and for the 
purpose of inducing the sale of certain of its products, sold different 
special brands of its perfumes labeled on cartons and containers as 
follows: (1) “Glamour de Chanel, Paris, France”; (2) “Jasmin de 
Chanel, Paris”; (3) “No. 5, Chanel, Paris”; (4) “Gardenia de Chanel, 
Paris”; and (5) “Cuir de Russie, Chanel, Paris.” 

Par. 3. Respondent advertised the aforesaid products in the New 
Yorker Magazine, Vogue Magazine, and Toilet Requisites Magazine, 
employing the brand names and origin designations as set forth above. 
In these advertisements, as shown by the exhibits, the words “Chanel, 
Paris” appear conspicuously and nowhere are the terms “Chanel, Inc.” 
used, but respondent’s catalog and some of its advertisements show 
that respondent’s business address, 39 West Thirty-fourth Street, New 
York, N. Y., was used after the word CHANEL. Chanel, the dress 
designer, is held out as the maker of her famous perfumes in an adver- 
tisement featuring respondent’s “No. 5, Chanel, Paris” brand. The 
statement reads: 


Possibly you did not know it, but at some time or other Chanel’s label was in 
the original model of your gown. This most copied and popular couturiere, 
ardent sponsor of Youth and designs that keep you enchantingly young looking, 
had the same idea in mind when she made her famous perfumes. They are 
yomantie, alluring, youthful and they add that last touch of real chic. 


An advertisement featuring “Gardenia de Chanel, Paris,” “Glamour 
de Chanel,” and “Jasmin de Chanel” contains the following: 


Tf you still have youth—or if you are an admirer of youth—and want to keep 
it in all its alluring enchantment * * * then you are Chanel’s type. It is 
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for you that she designs the clothes which made her famous, and for you she 
made the lovely perfumes that complete the picture of her ideal. Perfumes that 
will haunt you. They will accentuate your type, add that final touch of chic to 
your personality. 

The catalog and price list published and issued by respondent 
bears the following on the front cover: “Chanel, Inc., 35 West 34th 
Street, New York—Paris—London.” Cartons in which individual 
bottles of perfume are packed for delivery to consumers bear the 
words “Chanel—Paris—London—New York.” 

Par. 4. Respondent mixes or compounds all of its aforesaid per- 
fumes in the United States, where it bottles, packages, sells, and 
ships the same to its customers therein. All of these perfumes are 
made from compounded concentrates which respondent purchases 
from Les Parfums Chanel, S. A., of Paris, France, and imports 
into the United States. These concentrates are not a usable com- 
modity until alcohol, the agent of application, is added in proper 
proportion to make a usable and merchantable perfume. Respond- 
ent adds domestic alcohol and so completes the compound in the 
United States, where it is bottled, packaged, and sold. Sometimes 
respondent blends these concentrates in the United States, and 
occasionally other ingredients besides the alcohol are added in the 
United States; but the ingredients of a particular brand of per- 
fume and the proportions thereof when sold by respondent are sub- 
stantially the same as contained in the identical brand put-up and 
sold in Paris, France, or elsewhere. That is, they are blended to the 
same formulae, but the French perfume contains French aleohol and 
that compounded by respondent contains American alcohol of the 
same grade. The bottles and some of the cartons are imported by 
respondent from Paris, France. In these circumstances it is clear, 
and the Commission so finds, that the aforesaid perfumes are not 
manufactured in Paris, France, and imported therefrom to the 
United States. Part of the ingredients thereof are imported from 
Paris, France, and other essential ingredients are added in the 
United States where a final and essential step in its manufacture is 
completed. 

Par. 5. Respondent Chanel, Inc., has no branch organization in 
London, Paris, or anywhere else. There is no Chanel, Inc., in Paris, 
France, but respondent owns some of the capital stock of Les 
Parfums Chanel, S. A., from which it purchases ingredients for its 
perfumes. There are other organizations throughout the world 
which sell the aforesaid brands of Chanel perfumes, but respondent 
has no material connection with them. All sell the Chanel brands 
and Madame Chanel owns 10 per cent of the capital stock of each 
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of them which she acquired in return for the use of her name and 
for her approval of the formulae. Madame Chanel does not manu- 
facture perfumes and has never done so, but, prior to the present 
arrangement, she had her perfumes manufactured by others. Many 
Paris dressmakers have their brands of perfumes, which are made 
up for them. Madame Chanel owns textile, jewelry, and other 
interests. 

Par. 6. The use by respondent, as set forth above, of the terms 
Paris, France, Madame Chanel, Chanel—Paris, and of the French 
names of its products and of the labels and advertisements hereto- 
fore mentioned, have, in the circumstances shown, the effect of 
implying a French or Paris origin for these perfumes and of indi- 
cating relationships or affiliations which do not exist between re- 
spondent and foreign organizations. The implications of these 
terms are well understood by many people in the United States and 
operate to increase respondent’s sales in this country. 

Perfumes made or compounded in France have for many years 
enjoyed widespread popularity and demand on the part of the pur- 
chasing and consuming public throughout the United States, many 
of whom believe and consider that perfumes made or compounded 
in France are superior in quality and other desirable characteris- 
tics to perfumes made and compounded in the United States. 

Par. 7. The use by the respondent of the statements and repre- 
sentations herein set-out, and others of similar import not herein 
set-out, in connection with the sale and distribution of its aforesaid 
products, has had and now has the tendency and capacity to mislead 
and deceive a substantial part of the purchasing and consuming 
public into the erroneous and mistaken belief that said products are 
manufactured and compounded in France and imported into the 
United States. 

As a result of this mistaken and erroneous belief, the purchasing 
and consuming public have purchased a substantial portion of the 
respondent’s products, with the result that trade has been unfairly 
diverted to the respondents from its competitors engaged in the 
manufacture, sale, and distribution, or in the sale and distribution 
of perfumes, powders, cosmetics, and other toilet products, who 
truthfully represent the country or source of origin of their prod- 
ucts. As a consequence thereof, substantial injury has been and 
is being done by respondent to competition in commerce between 
and among the various States of the United States and in the 
District of Columbia. 
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The aforesaid acts and practices of respondent as herein found 
are all to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by S. Brogdyne Teu, IT, counsel 
for the Commission, and by Mark Eisner, counsel for the respondent, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

Lt ts ordered, That the respondent Chanel, Inc., its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and dis- 
tribution of perfumes, powders, cosmetics, and other toilet prepara- 
tions in commerce, as “commerce” is defined in the F ederal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of the term “Paris, France,” or 
of any other terms, words, symbols, or picturizations indicative of 
French or other foreign origin of such products, or in any manner 
that perfumes, powders, cosmetics, or other toilet preparations which 
are made or compounded in the United States are made or com- 
pounded in France or in any other foreign country; provided, however, 
that the country of origin of the various ingredients thereof may be 
stated when immediately accompanied by a statement that such prod- 
ucts are made or compounded in the United States. 

2. Using any French or other foreign terms or words, except as 
provided in paragraph 3 hereof, to designate, describe, or in any way 
refer to perfumes, powders, cosmetics, or other toilet preparations 
made or compounded in the United States, unless the English transla- 
tion or equivalent thereof appears as conspicuously and in immediate 
conjunction therewith. 

3. Using the terms “Glamour de Chanel,” “Jasmin de Chanel,” 
“Gardenia de Chanel,” “Cuir de Russie,” or any other French or other 
foreign words or terms as brands or trade names for perfumes, 
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powders, cosmetics, or other toilet preparations made or compounded 
in the United States without clearly and conspicuously stating in 
immediate connection and conjunction therewith that such products 
are made or compounded in the United States. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 


1032 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 29 F. T. C, 


In THe MATTER OF 


ETABLISSEMENTS RIGAUD, INC., AND E. FOUGERA & 
COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8337. Complaint, Feb. 15, 1938—Decision, Sept. 27, 1939 


Where a corporation engaged, as “Etablissements Rigaud, Ine.,” in buying 
domestically and importing from Etablissements Rigaud, S. A., in Paris, 
certain essential and necessary ingredients for manufacture of perfumes, 
and in mixing with domestic alcohol such ingredients and making same 
into perfumes at its place of business in New York City, and in sale and 
distribution thereof as hereafter indicated, and second New York corpora- 
tion which was engaged as sales agent for the former in sale and distri- 
bution of perfumes made and compounded by it as aforesaid, and which, 
in conduct of its business and with knowledge that perfumes made by said 
Etablissements Rigaud, Inc., were of domestic manufacture, represented 
and sold, through its salesmen, as imported, such perfumes to retailers 
throughout the United States and in the District of Columbia; 

In advertising their products through price lists, catalogs, labels, and other 
printed matter issued and circulated among customers and prospective 
customers among the various States and in said District, and through 
newspapers and periodicals of general circulation as aforesaid, and acting 
together and in cooperation with one another in the matters below set 
forth— 

(a) Labeied perfume and carton in which packed with words “Paris—Igora— 
Rigaud,” and also set forth on containers of said perfume words “Eau De 
Toilette” and “Un Air Embaume, Rigaud, Paris,” and on earton, in addi- 
tion to labeling aforesaid, legend “R. Rigaud, Paris-New York” ; 

(6) Placed on their letterheads, statements, invoices, and other business 
Stationery, as case might be, “Established in 1849 B. Fougera & Company, 
Inc. Parfumerie Division,’ followed by New York address, and words 
“Sole Importer Rigaud-Parfumeur, 16 Rue De la Paix, Paix, Paris,” and 
“Etablissements Rigaud Inc., 8, Rue Vivienne, Paris, 16, Rue de la Paix. 
R Rigaud Paris-France. Successor to Parfumerie Rigaud, Ine., Labora- 
toire De Pharmacologie Inc., followed by New York address; and 

(c) Made such statements, in their advertisements in newspapers and periodi- 
cals of general circulation as aforesaid, as “Un Air Embaume $6 an ounce 
Rigaud, Paris $1.15 purse flacon” ; 

Notwithstanding fact said Htablissements Rigaud, Ine., was not, as thus 
represented, a French firm with foreign office, and their said products were 
not, as aforesaid represented, made in France or in any other foreign country, 
but were domestic products made in the United States by blending do- 
mestic and imported ingredients; 

With tendency and capacity, through use of statements and representations 
made by it as aforesaid, to mislead and deceive Substantial portion of 
purchasing public into erroneous and mistaken belief that their said 
products were made and compounded in France and imported into the United 
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States, as long preferred by substantial part of consuming public, and with 
result, as consequence of such belief, that purchasing public bought substan- 
tial portion of their products and trade was diverted unfairly to them from 
their competitors who truthfully represent country or source of origin of 
products made, sold, and distributed by them; to the substantial injury of 
competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. Edward EF. Reardon, trial examiner. 
Mr. 8S. Brogdyne Teu, IT for the Commission. 
Mr. Walter L. Post, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Etablisse- 
ments Rigaud, Inc., and E. Fougera & Co., Inc., corporations, here- 
inafter referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in 
the said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Etablissements Rigaud, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York with its principal office and 
place of business at 79 Bedford Street, city of New York, State of 
New York. This respondent has been for more than 1 year last past 
engaged in the compounding, sale, and in the distribution of perfumes. 

Respondent E. Fougera Co., Inc. is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York with its principal office and place of business at 75 
Varick Street, city of New York, State of New York. It has been 
for more than 1 year last past engaged in the sale and distribution 
of perfumes compounded by the respondent Etablissements Rigaud, 
Inc. It is and acts asa sales agent for the respondent Etablissements 
Rigaud, Ine. in the sale and distribution of said perfumes to retail 
dealers purchasing for resale. 

In doing the acts and things hereinafter alleged said respondents 
have acted together and in cooperation with each other. 

Tn the course and conduct of their businesses the respondents offer 
for sale and sell said products in commerce between and among the 
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several States of the United States and in the District of Columbia 
to retail dealers purchasing for resale located at various points 
throughout the United States. When said products are sold respond- 
ents cause the same to be transported from their place of business in 
the State of New York to the purchasers thereof located at various 
points in the several States of the United States other than the State 
of New York and in the District of Columbia. There has been for 
more than 1 year last past and still is a course of trade in said products 
in said commerce between and among the several States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct. of their business as aforesaid, 
respondents are, and for more than 1 year last past have been, 
engaged in substantial competition with other corporations and with 
partnerships, firms, and individuals engaged in the sale and distribu- 
tion, or engaged in the manufacture and in the sale and distribution, 
of like, and similar products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. Respondent Etablissements Rigaud, Inc. buys domestically 
and imports from Etablissements Rigaud, S. A., Paris, France, the 
essential and necessary ingredients for the manufacture of perfumes. 
These ingredients are made into perfumes at 79 Bedford Street, in the 
city of New York, State of New York. These perfumes are shipped 
throughout the United States to the account of respondent E. 
Fougera & Co., Inc. and represented to said respondent E. Fougera 
& Co., Inc. as being imported perfumes. 

Respondent E. Fougera & Co., Inc. in the course and conduct of 
its business, and with the knowledge that the perfumes made by 
respondent Etablissements Rigaud, Inc. are of domestic manufacture, 
through its salesmen represents and sells as imported perfumes the 
perfumes made by the said respondent Etablissements Rigaud, Inc. 
to retailers purchasing them for resale and located throughout the 
United States and in the District of Columbia. The said salesmen 
of respondent E. Fougera & Co., Inc. upon securing an order for the 
perfumes manufactured by Etablissements Rigaud, Inc. forward said 
order directly to respondent Etablissements Rigaud, Inc. who ships 
the perfumes directly to the retailer purchasing for resale, charges 
the account of E. Fougera & Co., Inc. for the purchase price of the 
perfumes so sold, and thereafter collects from the respondent EK, 
Fougera & Co., Inc. for the total purchase price of the perfumes so 
sold and distributed. 
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Par. 4. Respondents, in soliciting the sale and in selling their prod- 
ucts, and for the purpose of creating a demand on the part of the 
consuming public for said products, have advertised their products 
through the media of price lists, catalogs, labels, and other printed 
matter issued and circulated among customers and prospective cus- 
tomers located in the various States of the United States and in 
the District of Columbia. They have also advertised their com- 
modities in newspapers and magazines having a general circulation 
throughout the United States. 

In the aforesaid ways and by the aforesaid means the respond- 
ents make, and have made, to the general public false and mislead- 
ing statements with reference to the products sold and distributed. 

Par. 5. The said price lists, advertisements, and other printed 
matter published and distributed by respondents as aforesaid con- 
tain misleading descriptions and misrepresentations concerning: their 
products. Certain of the perfumes of respondents have printed on 
the carton thereof or on the labels thereof the following words and 
phrases: 

I Rigaud 


Paris R 
A 
On the bottom of the container on which the above words appear 
is a label upon which the following words and phrases in excep- 
tionally small type appear: 
RIGAUD—Paris—New York 
Packaged in New York 

Qn the carton in which is packed the perfume container on which 

the above appears, the following labeling appears: 
R 


ER Ges 
Paris—New York 


Eau De Toilette 


The above words appear on a label attached to the neck of the con- 
tainer while on the label appearing near the base of the container 
appear the following; 
; Un Air Embaumé 
Rigaud 
Paris 
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On their letterheads, statements, invoices and other business sta: 
tionery the respondents have placed the following statements: 


(1) Hstablished 1849 
BH. FOUGHRA & COMPANY, Inc. 
Parfumerie Division 
79 Bedford St. at Barrow St. 
New York 
Sole Importer RIGAUD—PARFUMEUR, 16 Rue de la Paix, Paris 


(2) HTABLISSEMENTS RIGAUD, Inc. 
8, Rue Vivienne PARIS 
16, Rue de la Paix 


Successor to 
Parfumerie Rigaud, Inc. 
Laboratoire De Pharmacologie, Ine. 


gunte( By. bing 
RIGAUD 
Paris—France 
79 Bedford St., New York 
The respondents have also made certain representations in adver- 
tisements inserted in newspapers and magazines having a general 
interstate circulation, of which the following is representative : 


UN AIR EMBAUME 


$6 an ounce Rigaud, Paris 
$1.15 
purse flacon 


The aforesaid representations and descriptions in the French 
language appearing on the aforesaid articles and their containers 
and the name of the corporate respondents appearing in F rench, as 
well as Parisian addresses and other representations in the French 
language used by and appearing on the respondents’ business station- 
ery, as aforesaid, and in advertisements inserted in newspapers and 
magazines, as aforesaid, serve as representations to and lead pur- 
chasers and prospective purchasers of respondents’ products into the 
erroneous and mistaken belief that the commodities so described and 
referred to are made in France and imported into the United States. 

In truth and in fact, the aforesaid articles are not manufactured 
in France or any other foreign country, but are domestic products 
made in the United States from foreign and domestic ingredients. 

Par. 6. For many years a substantial part of the consuming public 
has had, and still has, and so expressed the marked preference for 
perfumes which are manufactured in foreign countries 


; : » especially in 
France, and then imported into the United States. 
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Par. 7. There are among the competitors of the respondents, man- 
ufacturers and distributors of like and similar products who adver- 
tise and represent the nature, merit, and origin of their respective 
products and who refrain from advertising or representing through 
advertisements, price lists, and other printed matter that the products 
offered for sale by them have a value, merit, or origin that they do 
not have. 

Par. 8. The effect of the foregoing false and misleading repre- 
sentations and acts of the respondent in selling and offering for sale 
the products hereinbefore referred to is to mislead a substantial part 
of the purchasing and consuming public in the several States of the 
United States and in the District of Columbia by inducing them to 
erroneously and mistakenly believe that the various articles of per- 
fume herein described are manufactured in France and imported 
into the United States. 

Par. 9. The aforesaid false and misleading statements and repre- 
sentations on the part of the respondent have induced, and still 
induces, a substantial number of consumer purchasers of said com- 
modities to buy the products offered for sale, sold, and distributed 
by the respondents on account of the aforesaid erroneous and mis- 
taken belief. As a result thereof trade has been unfairly diverted 
to the respondents from their competitors engaged in similar busi- 
nesses. As a consequence thereof substantial injury has been, and 
is being, done to respondents’ competitors in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 10. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and respondents’ com- 
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of the Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finprncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 15, 1938, issued and 
served its complaint in this proceeding upon respondents Etablisse- 
ments Rigaud, Inc., and E. Fougera & Co., Inc., charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other 
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evidence in support of the allegations of said complaint were intro- 
duced by S. Brogdyne Teu, II, attorney for the Commission, and in 
opposition to the allegations of the complaint by Walter L. Post, 
attorney for the respondents, before Edward KE. Reardon, an ex- 
aminer of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final hearing before the Commission on said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
counsel aforesaid; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Etablissements Rigaud, Inc., is a New 
York corporation. It has its principal office and place of business 
at 79 Bedford Street, New York, N. Y. It has been for some time 
past engaged in the compounding, sales, and distribution of perfumes. 

Respondent E. Fougera & Co., Inc., is a New York corporation. It 
has its principal office and place of business at 75 Varick Street, 
New York, N. Y. It has for some time past been engaged in the 
sale and distribution of perfumes made and compounded by respond- 
ent Etablissements Rigaud, Inc. It is, and aets as, sales agent of the 
respondent Etablissements Rigaud, Inc., in the sale and distribution of 
said perfumes to retail dealers purchasing for resale. In doing the 
acts and things hereafter set forth, the respondents have acted 
together and in cooperation with each other. 

In the conduct of their business the respondents offer for sale and 
sell their products in commerce between and among the several 
States of the United States and in the District of Columbia 
to retail dealers purchasing the respondents’ products for re- 
sale. The retail dealers are located at various points throughout 
the United States. When the products are so sold the respond- 
ents cause them to be transported from their place of business in the 
State of New York to the purchasers thereof located at various points 
in the several States of the United States and in the District of 
Cotumbia. There has been for some time past, and there still is, a 
course of trade in the respondents’ products in commerce between and 
among the various States of the United States and in the District 
of Columbia. 


oe 
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Par. 2. In the conduct of their business the respondents are and 
have been for some time past engaged in substantial competition 
with other corporations and with partnerships, firms, and individuals, 
engaged in the sale and distribution of like and similar products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondent Etablissements Rigaud, Inc., buys domestically 
and imports from Etablissements Rigaud, 8S. A., Paris, France, cer- 
tain essential and necessary ingredients for the manufacture of 
perfumes. These imported ingredients are mixed with domestic 
alcohol and made into perfumes at 79 Bedford Street, New York, 
N. Y. After these perfumes are manufactured they are shipped 
throughout the United States to the account of E. Fougera & 
Co., Inc. 

Respondent E. Fougera & Co., Inc., in the conduct of its business, 
and with the knowledge that the perfumes made by respondent 
Etablissements Rigaud, Inc., are of domestic manufacture, through 
its salesmen represents and sells as imported perfumes, the perfumes 
made by respondent Etablissements Rigaud, Inc., to retailers pur- 
chasing them for resale and located throughout the United States 
and in the District of Columbia. The salesmen of respondent E. 
Fougera & Co., Inc., upon securing an order for the perfumes manu- 
factured by Etablissements Rigaud, Inc., forward said order directly 
to respondent Etablissements Rigaud, Inc. The respondent Etablis- 
sements Rigaud, Inc., then ships the perfumes directly to the 
retailers purchasing for resale, charges the account to E. Fougera & 
Co., Inc., for the purchase price of the perfumes so sold, and there- 
after collects from the respondent E. Fougera & Co., Inc., for the 
purchase price of the perfumes so sold and distributed. 

Par. 4. The respondents, in soliciting the sale of and selling their 
perfumes and for the purpose of creating a demand on the part of 
the consuming public for their products, have advertised their prod- 
ucts through the media of price lists, catalogs, labels, and other 
printed matter issued and circulated among customers and prospective 
customers located in the various States of the United States and in 
the District of Columbia. They have also advertised their products 
in newspapers and magazines having a general circulation between 
and among the various States of the United States and in the District 
of Columbia. In the manner just detailed the respondents have made 
to the general public false and misleading statements with reference 
to the products sold and distributed by them. 
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Par. 5. Respondents have caused certain of the perfumes sold by 
them to be labeled as follows: 
Paris—IGORA—Rigaud 


The same inscription appears on the carton in which the perfume is 
packed. 

The words “Eau De Toilette” appear on a label attached to the 
neck of the perfume container, while another label attached to the 
container near its base bears the following inscription: 

Un Air Embaume 
Rigaud 
Paris 
The carton in which the perfume container is packed bears the 


following label: 
R 


RIGAUD 


Paris—New York 
Respondents have placed the following statements on their letter- 
heads, statements, invoices and other business stationery : 


(1) Established 1849 
EH. FOUGERA & COMPANY, Inc. 
Parfumerie Division 
79 Bedford St. at Barrow St. 
New York 
Sole Importer RIGAUD-PARFUMEUR, 16 Rue 
De la Paix, Paix, Paris 


(2) ETABLISSEMENTS RIGAUD Ine. 


8, Rue Vivienne PARIS 
16, Rue de la Paix 


R Successor to 
RIGAUD Parfumerie Rigaud Ine. 
Paris-France Laboratoire De Pharmacologie Ine, 


79 Bedford St., New York 


The respondents have also caused advertisements to be inserted j im 
newspapers and magazines having a general circulation between and 
among the various states of ie. United States and in the District 
of Columbia of which the following is representative: 


UN AIR EMBAUME 
$6 an ounce Rigaud, Paris 
$1.15 
purse flacon 


ETABLISSEMENTS RIGAUD, INC., ET AL. 1041 
1032 Conclusion 


Each and all of the representations and descriptions in the French 
language appearing on respondents’ products and in respondents’ 
newspaper and magazine advertisements, the Parisian addresses and 
other representations in the French language appearing on respond- 
ents’ business stationery, as hereinabove set forth, serve as repre- 
sentations to the purchasing public that respondent Etablissement 
Rigaud, Inc., is a French firm with its headquarters in France, and 
that respondents’ perfumes are made in France and imported into 
this country. 

Tn truth and in fact, respondent Etablissements Rigaud, Inc., is not 
a French firm and has no foreign cffice. Respondents’ products are 
not manufactured in France or in any other foreign country, but are 
domestic products made in the United States by blending domestic 
and imported ingredients. 

Par. 6. For many years a substantial part of the consuming public 
has had a preference for perfumes which are manufactured in foreign 
countries, especially in France, and then imported into the United 
States. 

Par. 7. The use of the statements and representations made by re- 
spondents as herein set out, in connection with the sale and distribution 
of their products, has had and now has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that the said products are 
made,or compounded in France and imported into the United States. 

As a result of this mistaken and erroneous belief, the purchasing 
public have purchased a substantial portion of respondents’ prod- 
ucts, with the result that trade has been unfairly diverted to the 
respondents from their competitors engaged in the manufacture, 
sale and distribution, who truthfully represent the country or source 
or origin of their products. As a consequence thereof, substantial 
injury has been and is being done by respondents to competition in 
commerce between and among the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice of the public and of respondents’ competi- 
tors, and constitute unfair methods of competition im commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, testimony and other evidence taken before Edward 
E. Reardon, an examiner of the Commission, theretofore duly desig- 
nated by it, in support of the allegations of the complaint and in 
opposition thereto, briefs filed herein and oral arguments by S. 
Brogdyne Teu, II, counsel for the Commission, and Walter L. Post, 
counsel for the respondents, and the Commission having made its 
findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents Etablissements Rigaud, Inc., 
and E. Fougera & Co., Inc., their officers, representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for-sale and distribution of perfumes in 
commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing, through the use of the term “Paris,” or “Paris, 
France” or any other terms, words, symbols, or picturizations indic- 
ative of French or other foreign origin of such products, or in any 
manner that perfumes which are made or compounded in United 
States are made or compounded in France or in any other foreign 
country; provided however that the country of origin of the vari- 
ous ingredients thereof may be stated when immediately accom- 
panied by a statement that such products are made or compounded in 
the United States. 

2. Using any French or other foreign terms or words, except as 
provided in paragraph 3 hereof, to designate, describe, or in any 
way refer to perfumes made or compounded in the United States, un- 
less the English translation or equivalent thereof appears as conspicu- 
ously and in immediate conjunction therewith. 

3. Using the terms “Un Air Embaume,” “Rigaud,” “Igora,” or any 
other French or other foreign words or terms as brand or trade 
names for perfumes made or compounded in the United States 
without clearly and conspicuously stating in immediate connection 
and conjunction therewith that such products are made or com- 
pounded in the United States. 

[tis further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


PARFUMS CORDAY, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3639. Complaint, Oct. 28, 1938—Decision, Sept. 27, 1939 


Where a domestic corporation engaged, as “Parfums Corday, Incorporated,” in 
sale and distribution of perfumes, toilet waters, and other cosmetic prep- 
arations, which were made into finished perfumes in the United States 
through addition of alcohol and other necessary ingredients to the perfume 
concentrates or other essentials imported from France or other foreign 
eountries, and which, after being thus made and delivered to it, were by it 
packaged and advertised and thereafter sold and distributed to retail 
dealers throughout the United States— 

Represented, through such words as “Paris, France,’ ‘Voyage a _ Paris,” 
“Orchidee Bleue,’ ‘Toujours Moi,’ and other French words, and state- 
ments such as “Voyage a Paris, Le Parfum et l7Eau de Cologne Corday, 
15 Rue de la Paix, Paris,” “Orchidee Bleue * * * Toujours Moi * * * 
Gusndee = oVvoyase a Paris © *  *? and \** Corday, famous 
French parfumeur * * * offers you these memorable parfums * * *,” 
ete., in its advertising and price lists and on its labels, that the perfumes, 
toilet waters, and other cosmetic preparations sold and distributed by it were 
made in France and imported into the United States, facts being they were, 
as aforesaid, made in this country from imported ingredients, processed 
as above set forth; 

With tendency and capacity to mislead substantial portion of purchasing public 
into erroneous and mistaken belief that such products were made in France 
and imported into the United States, for which, as made abroad, there is 
preference on part of buying public, and particularly for the higher-priced 
French products, and with result, as consequence of such erroneous and 
mistaken belief, that number of purchasing public bought substantial portion 
of its products and trade was diverted unfairly to it from its competitors 
engaged in manufacture, sale, and distribution, or in sale and distribution, 
of perfumes, and who truthfully represent the country or source of origin 
of their products; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce, and unfair and deceptive acts and 
practices therein. 


Before Mr. Edward E. Reardon, trial examiner. 


Mr. S. Brogdyne Teu, II for the Commission. 
Mr. Joseph L. Hochman, of New York City, for respondent. 


1044 “FEDERAL TRADE COMMISSION DECISIONS 
Complaint 29h TGs 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Parfums Corday, 
Inc., hereinafter referred to as respondent, has violated the provisions 
of the said act and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Parfums Corday, Inc., is a corporation created by 
and existing under the laws of the State of New York with its prin- 
cipal office and place of business located at 485 Fifth Avenue, city of 
New York, State of New York. 

Par. 2. Respondent is now and for more than 2 years last past has 
been engaged in the business of selling and distributing perfumes. 
Respondent causes said products when sold to be transported from its 
place of business in the State of New York to customers located in 
other States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said perfumes sold and distributed by it 
in commerce between and among various States of the United States 
and in the District of Columbia. 

-Par. 3. In the course and conduct of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
perfumes in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of said business and for the pur- 
pose of inducing the purchase of said products, respondent has made 
representations concerning the character of said products by means 
of advertising folders and price lists disseminated in said commerce, 
and by means of advertisements inserted in magazines and newspapers 
having an interstate circulation. Among said representations made 
by respondent are the following: 

Voyage a Paris, Le Parfum et l’Eau de Cologne CORDAY, 15 Rue de La 
Paix, Paris. 

Corday, 15 Rue de La Paix, Paris, toujours moi “Always Me,” orchidee bleue 
“Blue Orchid.” 

Each of these Corday odors hag a haunting meaning of its own—stimulating 
to the senses and gladsome to the soul * * * their witchery enhanced by 
fingering, lasting eloquence. Corday, famous French parfumeur * * * offers 
you these memorable parfums to endow you with an exciting glamour * * ¥* 
fo lend fond memory to precious moments. 
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All of said statements, together with similar statements appearing 
in respondent’s advertising literature, purport to be descriptive of 
respondent’s products. In all of its advertising literature and 
through other means and other statements of similar import and 
effect, respondent directly or by inference represents that the per- 
fume, toilet water, and other cosmetic preparations sold and dis- 
tributed by it are manufactured in France and imported into the 
United States. 

Par. 5. The representations made by respondent with respect to 
the character of its products are grossly exaggerated, misleading, 
and untrue. In truth and in fact the perfumes, toilet water and 
other cosmetics sold and distributed by respondent are not imported 
from France or any other foreign country into the United States but 
are manufactured from essential ingredients imported from France 
into the United States. Further, in truth and in fact a concern, to 
wit, Empress Cosmetics, Inc., imports from France into the United 
States the essential ingredients of perfumes, flower essence, musk, 
and aromatic chemicals. After these essential ingredients are im- 
ported into the United States, Empress Cosmetics, Inc., makes them 
into perfume by the addition of alcohol. Thereafter, Empress Cos- 
metics, Inc., delivers the perfume so manufactured in bulk to the 
respondent, Parfums Corday, Inc. The respondent, Parfums Cor- 
day, Inc.. packages and advertises the perfume received from Em- 
press Cosmetics, Inc., and thereafter sells and distributes it to re‘ail 
dealers throughout the United States. 

Par. 6. There is a preference on the part of the buying public for 
perfumes which are manufactured in foreign countries and imported 
into the United States. This is particularly true regarding perfumes 
and cosmetics manufactured in France, and such goods so manufac- 
tured and imported command and bring from the purchasing public 
a higher price in the markets of the United States than domestic 
perfumes and cosmetics of the same nature and description. 

Par. 7. There are among respondent’s competitors many who manu- 
facture, distribute and sell perfumes who do not in any way mis- 
represent the character of their products. 

Par. 8. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, directly 
or indirectly, the purchase of a cosmetic. 

Par. 9. The acts and practices of the respondent in using said false 
statements and representations in designating and describing its prod- 
ucts, and the dissemination of said false advertisements in said com- 
merce in connection with the sale and distribution of said products 
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as above alleged, have had and now have a tendency and capacity 
to mislead and deceive a substantial part of the purchasing public 
into the erroneous belief that all of said representations are true, and 
that respondent’s said products are imported from France. As a 


direct result of this erroneous and mistaken belief a number of the 


consuming public have purchased a substantial volume of respondent’s 
products with the effect that trade has been diverted unfairly to re- 
spondent from its competitors likewise engaged in the business of 
distributing and selling perfumes, who truthfully advertise and rep- 
resent their products. As a consequence thereof, injury has been done 
and is now being done by respondent to competitors in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 10. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and to the respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 28, 1938, issued and, on 
October 29, 1938, served its complaint in this proceeding upon re- 
spondent, Parfums Corday, Inc., charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the al- 
legations of said complaint were introduced by S. Brogdyne Teu II, 
attorney for the Commission, and in opposition to the allegations of 
the complaint by Joseph L. Hochman, attorney for the respondent, 
before Edward E. Reardon, an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission, on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the allegations of the complaint 
and in opposition thereto (respondent not having requested oral 
argument) and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


ey 
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Paracrapn 1. Parfums Corday, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 485 Fifth Avenue, New 
York,.N. Y. 

Par. 2. The respondent is now, and for some time past has been, 
engaged in selling and distributing perfumes, toilet waters, and other 
cosmetic preparations. When sold, the respondent causes its prod- 
ucts to be transported from its place of business in the State of New 
York to customers located throughout the United States and in the 
District of Columbia. 

The respondent maintains, and has maintained for some time past, 
a course of trade in said products sold and distributed by it in com- 
merce throughout the United States and in the District of Columbia. 

Par. 3. In the conduct of its business the respondent is in active 
and substantial competition with other corporations and with part- 
nerships and individuals engaged in the sale and distribution of 
perfumes, toilet waters, and other cosmetic preparations in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. In the conduct of its business and for the purpose of in- 
ducing the purchase of its products, the respondent made represen- 
tations concerning the character of its products by means of labels, 
advertising, folders, price lists, and by means of advertisements in- 
serted in magazines and newspapers all of which were circulated 
between and among the various States of the United States and the 
District of Columbia. Among the representations just referred to 
and made by the respondent the following are representative: 


Voyage a Paris, Le Parfum et l’Hau de Cologne CORDAY, 15 Rue de La 
Paix, Paris. 

Corday, 15 Rue de La Paix, Paris, toujours moi “Always Me,” orchidee 
bleue “Blue Orchid.” 

Each of these Corday odors has a haunting meaning of its own—stimulating 
to the senses and gladsome to the soul * * * their witchery enhanced by 
lingering, lasting eloquence. CORDAY, famous French parfumeur * * * 
offers you these memorable parfums to endow you with an exciting glamour 
* * * to lend fond memory to precious moments. 

Extrait Luxe—604. “ORCHIDEE BLEUE” CORDAY. Contenance: 110 
cme. environ. 

CORDAY PERFUME WARDROBE (LIONETTE). Containing Yo Orchidee 
Bleue, 42 Toujours Moi, “42 Quand, 42 Voyage A Paris, “42 Gardenia 
STOCK no. 795. 

All of the above statements, together with similar statements ap- 


pearing in respondent’s advertising literature, price lists and on its 
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labels, purport to be descriptive of respondents products. In all 
of its advertising literature and by other means through the state- 
ments and representations herein set out and through other state- 
ments of similar import and effect, the respondent has directly and 
indirectly represented that the perfumes, toilet waters and other 
cosmetic preparations sold and distributed by it are manufactured 
in France and imported into the United States. — 

Par. 5. The representations made by respondent herein set out, 
and other similar thereto not herein set out, with respect to the char- 
acter of its products, are confusing, misleading, and untrue. The 
perfumes sold and distributed by respondent are not made in France 
or any other foreign country and imported into the United States; 
they are manufactured in the United States by Empress Cosmetics, 
Inc., from perfume concentrates or other essential ingredients im- 
ported from France or other foreign countries into the United States, 
where the perfume concentrate or other essential ingredients to which 
is added American and French alcohol are processed by Empress Cos- 
metics, Inc., by the addition of alcohol and other necessary ingredi- 
ents into the finished perfumes. Empress Cosmetics, Inc., after 
making the perfumes from imported ingredients, delivers the per- 
fumes to the respondent. The respondent packages and advertises 
the perfumes received from Empress Cosmetics, Inc., and thereafter 
sells and distributes them to retail dealers throughout the United 
States. 

Par. 6. There is a preference on the part of the buying public for 
perfumes which are manufactured in foreign countries and imported 
into the United States. This is particularly true regarding perfumes 
manufactured in France, and such goods command and bring from 
the purchasing public a higher price than domestic perfumes of 
the same nature and description. 

Par. 7. The use of the statements and representations made by 
the respondent, as herein set out in connection with the sale and 
distribution of its products, has had and now has the tendency and 
capacity to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said products are made 
in France and imported into the United States. 

As a result of this erroneous and mistaken belief a number of 
the purchasing public have purchased a substantial portion of re- 
spondent’s products with the result that trade has been unfairly 
diverted to the respondent from its competitors engaged in the manu- 
facture, sale, and distribution, or in the sale and distribution of 
perfumes, who truthfully represent the country or source of origin. 
of their products. As a consequence thereof, substantial injury has 
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been and is being done by respondent to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. ) 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Edward E. Reardon, an 
examiner of the Commission theretofore duly designated by it, in’ 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein by S. Brogdyne Teu, II, counsel for the Commission, 
and by Joseph L. Hochman, counsel for the respondent, respondent not 
having requested oral argument, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Parfums Corday, Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of its perfumes, toilet waters, and other cosmetic 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of the term “Paris, France” or any 
other terms, words, symbols, or picturizations, indicative of French or 
other foreign origin of such products, or in any manner, that perfumes, 
toilet waters or other cosmetic preparations which are made or com- 
pounded in the United States are made or compounded in France or 
any other foreign country, provided, however, that the country of 
origin of the various ingredients thereof may be stated when immedi- 
ately accompanied with a statement that such products are made or 
compounded in the United States. 

2. Using any French or other foreign terms or words, except as 
provided in paragraph 3 hereof, to designate, describe, or in any way 
refer to perfumes, toilet water, or other cosmetic preparations made or 
compounded in the United States unless the English translation or 


equivalent thereof appears as conspicuously and in immediate 
connection therewith. 
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3. Using the terms “Voyage a Paris,” “Orchidee, Bleue,” “Toujours 
Moi,” or any other French or other foreign words or terms as brand or 
trade names for perfumes, toilet waters or other cosmetic preparations 
made or compounded in the United States without clearly and con- 
spicuously stating in immediate connection and in conjunction there- 
with that such products are made or compounded in the United States. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 


tA 
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In ree Marrer or 


T. E. BROOKS, DOING BUSINESS AS T. E. BROOKS. 
& COMPANY 


MODIFYING CEASE AND DESIST ORDER 
Docket 1442. Order, September 28, 1939 


Order modifying on Commission motion prior cease and desist order entered: 
against said respondent in Docket 1442, March 14, 1982, 16 F. T. C. 81, 
so as to prohibit, as below set forth, use of word “Havana” in connection. 
with offer, sale, and distribution of cigars. 


Mr, Marshall Morgan for the Commission. 


Mopiriep Orper to Crease AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the motion of Richard P. Whiteley, Assistant Chief 
Counsel for the Commission to modify the order to cease and desist 
heretofore issued in this proceeding on March 14, 1932, and the 
Commission having considered said motion and the record herein, 
and being now fully advised in the premises. 

It ts ordered, That the motion to modify the order to cease and 
desist, as issued herein on March 14, 1932, be, and the same hereby 
is, granted as prayed ; 

It is further ordered, That the order to cease and desist issued 
herein on March 14, 1932, be, and the same hereby is, modified so 
as to read as follows: 

This proceeding having been heard by the Federal Trade Com- 
mission upon the entire record, including the complaint of the 
Commission, and the answer of respondent thereto, the stipulation 
as to the facts agreed upon and approved; and the Commission hav- 
ing made its findings as to the facts with its conclusion that said 
respondent has been, and is, violating the provisions of section 5 of 
the act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” ; 

It is now ordered, That respondent T. E. Brooks, doing business 
under the trade name and style, T. E. Brooks & Co., his agents, indi- 
vidual or corporate, representatives, servants, employees, and suc- 
cessors in business, on and after 2 years and 30 days from August 
10, 1939, in connection with the offering for sale, sale, and distri- 


1052 FEDERAL TRADE COMMISSION DECISIONS 


Order 29 F. T, ©. 


bution of cigars in commerce, as commerce is defined in the Federal 
Trade Commission Act, do cease and desist from: 

Using the word “Havana” or any other word or words, terms or 
picturization indicative of Cuban origin, or descriptive of Cuba, 
alone or in conjunction with any other word or words to describe, 
designate, or in any way to refer to cigars which are not made 
entirely from tobacco grown on the Island of Cuba. 

li is further ordered, That within the period of 2 years and 30 
days from August 10, 1939, the respondent T. E. Brooks, doing busi- 
ness under the trade name and style, T. E. Brooks & Co., be, and is 
hereby directed and ordered to file with the Federal Trade Com- 
mission a report in writing setting forth with particularity the 
manner in which he has complied with the terms of this order. 
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In THE MATTER OF 


INTERNATIONAL UNIVERSITY OF COMMERCE, AND 
PAUL V. MANNING 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
‘OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3543. Complaint, Aug. 17, 1938—Decision, Sept. 29, 1939 


Where a corporation and an individual, who was president and principal stock- 
holder thereof and general manager of the business which it conducted, 
engaged in sale and distribution of correspondence courses in bookkeeping, 
accountancy, auditing, commercial law, and business administration, to 
pupils in various States, in active competition with others engaged in sale 
and distribution of like and similar courses of instruction as aforesaid, 
and including many who do not misrepresent the courses which they offer 
and sell; in soliciting sale of their courses of instruction— 

(a) Displayed and featured on all their stationery and advertising material, 
hame of said corporation, in which was included word “University,” not- 
withstanding’ fact school in question did not maintain-a faculty or have 
a staff of instructors‘and was not an educational institution organized. for 
teaching and study in the higher branches of learning, imparting education 
embracing many branches, and empowered to confer degrees, etc., as under- 
stood by public, but instruction furnished was given solely by one certified 
public accountant with title of Hducational Director, and with aid of 
assistant who was senior, but not certified, public accountant, and who 
directed school’s educational work and examined and corrected. papers, 
ete., and deyoted only portion of his time to school in question ; 

(b) Represented that opportunities in the field of accounting open to students 
finishing their course were unlimited, and that course sold by them was 
superior to similar courses of competitors, and that their school was largest 
of its kind in the United States; and Roh ; 

(c) Represented that they were connected with a large firm of accountants and 
had trained thousands of accountants, majority of whom were holding 
responsible positions with some of the largest industrial units in the 
country, and that, in event students who had completed the course should 
not be able to obtain employment elsewhere, they would be placed with 
Chicago firm with which school was closely connected, and for which it, 
as asserted, was in reality engaged in training personnel so that such 
firm might have sufficient number of trained accountants on hand from 
which to replenish its force, as depleted through continual resignations 
of members to accept higher paid positions with industrial firms, and in 
response to nation-wide demands for trained accountants ; and 

(d) Represented that the presidents of General Motors and Chrysler Corpora- 

' tions had urged all clerical employees of their respective companies to take 
advantage of their said course ; 

Facts being opportunities in field in question for students finishing such course 
were not unlimited, course was not superior to competitors’ nor was school 
largest of its kind as aforesaid, they were in no way connected with large 
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firm of accountants, none of the executives of said companies or corporations: 
had made such a recommendation, and their said course was not offered 


only to a select group; 
With capacity and tenuency to confuse, mislead, and deceive members of public 


through such representations, and to induce them to subscribe to course 
of instruction in erroneous belief that school in question was in fact a 
university, and that said representations were true, and with result that, 
as direct consequence, patronage was diverted unfairly to them from 


schools of competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of public and competitors and constituted 
unfair and deceptive acts and practices in commerce. 


Before Mr. William C. Reeves, trial examiner. 
Mr. C0. S. Cow and Mr. Merle P. Lyon for the Commission. 
Mr. Raymond B. Morris, of Chicago, Ul., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that International Uni- 
versity of Commerce, a corporation, and Paul V. Manning, indi- 
vidually and as president of International University of Commerce, 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof, would be in the public interest, hereby issues: 
its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, International University of Commerce, 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Illinois, with its principal office 
and place of business at 612 North Michigan Avenue, Chicago, Ill. 
Respondent Paul V. Manning is the principal stockholder of the 
respondent corporation, and as such, dominates and controls the sales 
policies and business activities of the corporate respondent. 

Par. 2. Respondents are now, and for more than 7 years last. past 
have been, engaged in the business of conducting a correspondence 
school and in the sale and distribution of a correspondence course 
consisting of instructions in bookkeeping, accountancy, auditing, 
commercial law, and business organization, in commerce, between and 
among the various States of the United States and in the District 
of Columbia. Respondents cause their said correspondence course, 
when sold, to be transported from their office and place of business 
in the State of Ilinois to purchasers of said course in States of the 
United States other than the State of Illinois, and in the District of 
Columbia. 
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Par. 3. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said correspondence course sold 
and distributed by them in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business respondents 
are in active and substantial competition with other corporations and 
individuals, and with firms and partnerships engaged in the sale and 
distribution of correspondence courses in commerce between and 
among various States of the United States and in the District of 
Columbia. ' 

Par. 5. A “University” is understood by the public to be an educa- 
tional institution organized for teaching and study in the higher 
branches of learning and in which the education imparted is uni- 
versal, embracing many branches such as arts, sciences, and all man- 
ner of learning and which is empowered to confer degrees, with a 
faculty of learned persons acting as instructors and offering one or 
more special branches of learning such as theology, law, and medicine. 

Par. 6. Said respondents, in soliciting the sale of and in selling 
their said course of study and instruction, and for the purpose of in- 
ducing the purchase of said course of instruction in commerce as 
aforesaid, have caused the name of corporate respondent, Inter- 
national University of Commerce, to appear in a prominent and 
conspicuous manner on all of their stationery and advertising ma- 
terial and have made many representations to prospective students, 
both directly and through their representatives, among which repre- 
sentations are the following: 

1. That respondents’ school has “instructors,” a “faculty,” and 
a staff of certified public accountants. 

2. That the opportunities in the field of accountancy open to stu- 
dents finishing respondents’ course of instruction, are unlimited. 

3. That the course of instruction offered by respondents is superior 
to those of their competitors. 

4. That the respondents’ school is the largest of its kind in the 
United States. 

5. That the respondents have trained thousands, the majority of 
whom are holding responsible positions with some of the largest 
industrial units in the country. 

6. That students completing the course of instruction offered by 
respondents will be given positions or jobs. 

7. That the respondents’ course is endorsed and recommended by 

. Henry Ford, Alfred P. Sloan, Jr., and Walter P. Chrysler. 
8. That the respondents’ course is only offered to a select group. 
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9. That the respondents are connected with a large firm of 
accountants. 

And statements and representations of similar import. 

Par. 7. In truth and in fact, respondents’ school is not a university. 
It does not have a faculty, nor a staff of instructors, and does not 
have a staff of certified public accountants. The opportunities in 
the field of accountancy for students finishing the course of instruc- 
tion offered by respondents are not unlimited, nor is respondents’ 
course superior to those of their competitors. Respondents’ school 
is not the largest of its kind in the United States. The majority of 
those trained by respondent are not holding responsible positions 
with some of the largest industrial units in the country. Persons 
completing the course of instruction offered by respondents are not 
given positions or jobs. Respondents’ course is not endorsed or 
recommended by Henry Ford, Alfred P. Sloan, Jr., or Walter P. 
Chrysler, nor is respondents’ course offered only to a select group, 
but the true facts are that respondents will sell their course to any 
person who will pay for same. Respondents are not connected with 
a large firm of accoutants. 

Par 8. There are among the competitors of respondents many who 
do not misrepresent their respective courses of study and instruction, 

Par. 9. The foregoing representations made by respondents through 
the use of corporate respondent’s corporate name and through other 
means in offering for sale and selling their course of study and instruc- 
tion, have had and now have the tendency and capacity to, and do in 
fact, mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that such representations are true. As 
a direct result of this erroneous and mistaken belief a number of the 
purchasing public have purchased a substantial volume of respondents’ 
course, with the result that trade has been diverted unfairly to respond- 
ents from competitors engaged in the sale of similar or other courses of 
instruction who do not misrepresent their said courses. As a conse- 
quence thereof injury has been, and is now being done by respondents 
to competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 17, 1938, issued and served 
its complaint in this proceeding upon respondent International Uni- 
versity of Commerce, a corporation, and Paul V. Manning, indi- 
vidually and as president of International University of Commerce, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of the respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Merle P. Lyon, attorney for 
the Commission and in opposition to the allegations of the complaint 
by Raymond B. Morris, attorney for the respondents, before W. C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it and said testimony and other évidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
brief in support of the complaint (respondents not having filed brief), 
oral argument not having been requested; and the Commission hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that the proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, International University of Com- 
merce, is a corporation organized in June 1931, under the laws of the 
State of Illinois with principal place of business in Chicago, in said 
State. On August 1, 1938, its corporate name was changed to Inter- 
national School of Commerce. Since its organization, it has been 
engaged in the business of conducting a school which has sold and 
distributed courses of instruction in bookkeeping, accountancy, audit- 
ing, commercial Jaw, and business administration, which courses have 
been given by correspondence to pupils in various States of the United 
States. It has caused the lesson material included in such courses, 
when sold, to be transmitted by the United States mail from its place 
of business in Chicago, Ill., through and into various other States 
of the United States to the respective purchasers thereof, and in 
the course and conduct of its said business said respondent has been 
and is now in active competition with various persons and partner- 
ships and other corporations also engaged in the sale and distribu- 
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tion of like or similar courses of instruction by correspondence, in — 


commerce between and among various States of the United States. 
The respondent, Paul V. Manning, is the principal stockholder of the 
respondent, International School of Commerce and its president and 
the general manager of the business conducted by it. 

Par. 2. The name of the corporate respondent prior to August 1, 
1938, included the word “University.” As understood by the public 
a university is an educational institution organized for teaching 
and study in the higher branches of learning, in which the education 
imparted is universal, embracing many branches, such as arts, 
sciences, and all manner of learning, and which is empowered to 
confer degrees, with a faculty of learned persons acting as instructors 
and offering instruction in one or more branches of learning such as 
theology, law, and medicine. The school conducted by respondent is 
not a university. It does not have a staff of instructors and the 
instruction received by persons who purchase the course of instruction 
offered for sale by respondents is given solely by one certified public 
accountant, who has the title of educational director for such school, 
and with the aid of one assistant who is a senior accountant but 
not a certified public accountant, directs all the educational work of 
such school and examines and corrects the papers sent in by students 
and handles all letters of inquiry from students which pertain to 
accounting problems which arise in the study of the course by the 
several students. He does not devote his whole time to such school 
but has outside employment to which he devotes a portion of his time. 

Par. 38. The respondents, in soliciting the sale of the course of 
instruction given by them, and in the sale of same, as set out in 
Paragraph 1 hereof, and for the purpose of inducing members of 
the public to purchase such course, prior to August 1, 1938, caused 
the name of the corporate respondent, “International University of 
Commerce” to be printed in a prominent and conspicuous manner on 
all their stationery and advertising material, and both prior to and 
since August 1, 1938, have made numerous representations to pros- 
pective students concerning the course of instruction sold by them, 
both directly and through their representatives, among which were 
representations to the effect that the opportunities in the field of 
accounting open to students finishing said course were unlimited ; 
that such course was superior to the courses sold by competitors; that 
the school conducted by respondents was the largest of its kind in 
the United States; that respondents were connected with a large firm 
of accountants; that such school had trained thousands of accountants, 
the majority of whom were now holding responsible positions with 
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some of the largest industrial units in the country; that in the event 
students who had completed the course should not be able to obtain 
employment elsewhere they would be placed with a firm of accountants 
in Chicago with which the school conducted by responden!s was 
closely connected ; that such school in reality was engaged in training 
personnel for such accounting firm; that there was a nation-wide 
demand for trained accountants and on that account members of the 
staff of the accounting firm were continually resigning and accepting 
higher paying positions with industrial firms and that it therefore 
became necessary for the firm to maintain the school in order to have 
a sufficient number of trained accountants on hand from which to 
replenish its force; that Alfred P. Sloan, Jr., president of General 
Motors, and Walter P. Chrysler, president of the Chrysler Company, 
had urged all clerical employees of their respective companies to take 
advantage of the course offered by respondents. These representa- 
tions were false, misleading, and deceptive in that the school conducted 
by respondents is not a university and the opportunities in the field 
of accountancy for students finishing the course of instruction sold 
by respondents were not unlimited, nor is such course of instruction 
superior to those sold by competitors of respondents; the school con- 
ducted by respondents is not the largest of its kind in the United 
States, and respondents are in no way connected with a large firm 
of accountants; none of the executives of the General Motors or 
Chrysler Corporation had recommended that any of the employees 
of their respective companies should take advantage of the course of 
instruction sold by respondents; and respondents’ course is not offered 
only to a select group. 

Par. 4. There are among the competitors of respondents many who 
do not misrepresent the respective courses of instruction offered for 
sale and sold by them and the use by respondents of stationery and 
advertising material on which was printed the former name of the 
corporate respondent, as set out in paragraph 3 hereof, and the use 
by respondents of the representations concerning the school conducted 
by respondents and the course of instruction offered for sale and sold 
by them, as set out in paragraph 3, have had the capacity and tendency 
to confuse, mislead, and deceive members of the public and to induce 
them to subscribe to said course of instruction in the erroneous belief 
that the school conducted by respondents was in fact, a university 
and that said representations were true, and as a result patronage 
has been diverted unfairly to respondents from schools conducted by 
competitors of respondents. 
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The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Commission upon the 
complaint of the Commission, the answer of respondents, testimony 
and other evidence taken before William C. Reeves, an examiner of 
the Commission theretofore duly designated by it, in support of the 
allegations of the complaint and in opposition thereto, brief filed by 
attorney for the Commission (respondents not having filed brief) and 
oral argument not having been requested, the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of the Federal Trade Commission 
Act. : 

It is ordered, That the respondent International University of Com- 
merce, whose name has been changed to International School of Com- 
merce, its officers, representatives, agents, and employees, and Paul 
V. Manning, individually and as president of said corporate respond- 
ent, directly or through any corporate or other device, in connection 
with the offering for sale, sale, and distribution of courses of instruc- 
tion by correspondence in commerce as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or indirectly ; 

(a) Through the use of the word “University,” or any other word 
or words of similar import or meaning, in the name of the corporate 
respondent, or through any other means or device or in any manner, 
that said respondents conduct a university or institution of higher 
learning. 

(6) That the respondents maintain a faculty or have a staff of in- 
structors or a staff of certified public accountants. 

(c) That the opportunities in the field of accountancy for students 
finishing the course of instruction offered by respondents are un- 
limited. 

(Zz) That respondents’ course is superior to those of competitors. 
(¢) That respondents’ school is the largest of its kind in the United 
tates. 
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(f) That the majority of those trained by respondents are hold- 
ing responsible positions with some of the largest industrial units 
in the country. 
~ (g) That respondents will procure employment for persons com- 
pleting their course of instruction. 

(h) That respondent’s course of instruction is endorsed by Alfred 
P. Sloan, Jr., Walter P. Chrysler, or any other person, or that such 
employers have urged clerical employees to take advantage of re- 
spondents’ course of instruction unless and until such are the true 
facts. 

(i) That respondents’ course is offered only to a select group. 

(j) That respondents are connected with a firm of accountants. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In Tar MArTrer or 


IRVING SOFRONSKI, TRADING AS DR. RON-AL MEDICINE 
COMPANY, DR. PENN’S PRODUCTS COMPANY, AND PENN 
PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3848. Complaint, July 13, 1939—Decision, Oct. 3, 1939 


Where an individual engaged, as “Dr. Ron-Al Medicine Company,” in sale and 


(a) 


(d) 


distribution of his “Dr. Ron-Al’s Relief Compound” to purchasers in other 
States and in the District of Columbia; in advertisements which he dis- 
seminated through the United States mails, newspapers, and periodicals of 
general circulation, and through circulars and other printed or written mat- 
ter distributed in commerce among the various States, and otherwise, and 
which were intended and likely to induce purchase of his said medicinal 
preparation— 

Represented that his said “Dr. Ron-Al’s Relief Compound” was a competent 
and effective remedy for delayed menstruation, and that it was absolutely 
harmless and would accomplish results without pain or delay, facts being. 
said preparation was composed of ergotin, aloes, oil savin, extract cotton 
wood bark, extract black hellebore, and iron sulphate, dried, and was not a 
competent, safe, or scientific treatment for delayed menstruation, and would 
not accomplish results without pain or delay, and use thereof, under con- 
ditions prescribed in advertisements in question, or under such conditions as. 
are customary and usual, might result in gastrointestinal disturbances such 
as catharsis, nausea, and vomiting with pelvic congestion, inflammation and 
congestion of the uterus and adnexa leading to excessive uterine hemorrhage, 
and, where used to interfere with the normal course of pregnancy, might 
also result in uterine infection with extension to other pelvic and abdominal 
structures and also to the blood stream, causing septicemia or blood poison- 
ing, and use thereof constituted a menace to the health and life of pregnant 
women ; and 

Failed to reveal, in advertisements disseminated as aforesaid, that use of 
said preparation, under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual, might result in serious and 
irreparable injury to health; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such statements and representations: 
were true, and of inducing portion of said public, because of such belief, to 
purchase his said preparation with injurious drugs therein contained: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
Mr. A. Lincoln Meyers, of Philadelphia, Pa., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Irving Sofronski, an 
individual, trading as Dr. Ron-Al Medicine Co., Dr. Penn’s Products 
Co., and Penn Products, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent, Irving Sofronski, is an individual trad- 
ing as Dr. Ron-Al Medicine Co., Dr. Penn’s Products Co., and Penn 
Products, residing at 7342 Ogontz Avenue, in the city of Philadelphia, 
State of Pennsylvania, from which address he transacts business under 
the above trade names. 

Par. 2. The respondent is now, and for some time last past has been, 
engaged in selling, distributing and causing to be transported from 
his place of business in the State of Pennsylvania to the purchasers 
thereof located in other States and in commerce between and among 
the various States of the United States and in the District of Columbia, 
a certain medicinal preparation known as “Dr. Ron-Al’s Relief 
Compound.” 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent has disseminated, and 1s now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning his said medicinal preparation by United States mails, by 
insertions in newspapers and periodicals, having a general circulation, 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States, and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of his said medicinal preparation; and has disseminated, 
and is now disseminating, and has caused, and is now causing, the 
dissemination of false advertisements concerning his said medicinal 
preparation, by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of his said 
medicinal preparation in commerce, as commerce is defined in the 
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Federal Trade Commission Act. Among and typical of the false 
representations contained in the advertisements disseminated and 
caused to be disseminated, as aforesaid, are the following: 

Women of Today do not have to suffer monthly pain, and delay, due to cold, 
nervous strain, exposure, or other similar unnatural causes. Mrs. G. writes: 
“TI received relief after twelve weeks of unnatural delay.” Dr. Ron-Al’s Relief 
Compound is effective, reliable, and gives quick relief. Don’t suffer or be un- 
certain. Send today for this remedy. 

* Par. 4. By the use of the represen‘ations hereinabove set forth, and 
other representations similar thereto not specifically set out herein, 
the respondent represents that his medicinal preparation known and 
designated as “Dr. Ron-Al’s Relief Compound” is a competent and 
effective remedy for delayed menstruation; that said preparation is 
absolutely harmless and will accomplish results without pain or delay. 

Par. 5. In truth and in fact the medicinal preparation sold and 
distributed by the respondent, known as “Dr. Ron-Al’s Relief Com- 
pound,” is composed of ergotin, aloes, oil savin, extract cotton wood 
bark, extract black hellebore, and iron sulphate, dried, and is not a 
competent, safe, or scientific treatment for delayed menstruation and 
will not accomplish results without pain or delay. The use of said 
medicinal preparation, under the conditions prescribed in the said 
advertisements, or under such conditions as are customary and usual, 
may result in gastrointestinal disturbances such as catharsis, nausea, 
and vomiting with pelvic congestion, inflammation and congestion of 
the uterus and adnexa leading to excessive uterine hemorrhage. In 
those cases where this preparation is used to interfere with the normal 
course of pregnancy, such use may also result in uterine infection with 
extension to other pelvic and abdominal structures and also to the 
blood stream, causing the condition known as septicemia, or blood 
poisoning. The use of said medicinal preparation is a menace to the 
health and life of pregnant women. . 

Par. 6. In addition to the representations hereinabove set. forth, the 
respondent is also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal that the use of said preparation, under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual, may result in serious and irreparable injury 
to health, 

Par. 7. The use by the respondent of the foregoing, false, deceptive, 
and misleading statements and representations with respect to his 
preparation, disseminated as aforesaid, has had and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
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that such statements and representations are true and induce a por- 
tion of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondent’s medicinal preparation containing 
injurious drugs. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxprn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1939, issued, and on July 
14, 1939, served its complaint in this proceeding upon the respondent, 
Irving Sofronski, an individual trading as Dr. Ron-Al Medicine Co., 
Dr. Penn’s Products Co., and Penn Products, charging him with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order en- 
tered herein, granted respondent’s motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Irving Sofronski, is an individual trad- 
ing as Dr. Ron-Al Medicine Co., Dr. Penn’s Products Co., and Penn 
Products, residing at 7342 Ogontz Avenue, in the city of Philadelphia, 
State of Pennsylvania, from which address he transacts business under 
the above trade names. 

Par. 2. The respondent is now, and for sometime last past has been, 
engaged in selling, distributing, and causing to be transported from 
his place of business in the State of Pennsylvania to the purchasers: 
thereof located in other States and in commerce between and among 
the various States of the United States and in the District of Colum- 
bia, a certain medicinal preparation known as “Dr. Ron-Al’s Relief 


Compound.” 
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Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent’ has disseminated, and is now disseminating, and has 
caused, and is now causing, the dissemination of false advertisements 
concerning his said medicinal preparation by United States mails, 
by insertions in newspapers, and periodicals, having a general cir- 
culation, and also in circulars and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly 
the purchase of his said medicinal preparation; and has disseminated, 
and is now disseminating, and has caused, and is now causing, the 
dissemination of false advertisements concerning his said medicinal 
preparation, by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of his said 
medicinal preparation in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of the false 
representations contained in the advertisements disseminated and 
caused to be disseminated, as aforesaid, are the following: 

Women of today do not have to suffer monthly pain, and delay, due to cold, 
nervous Strain, exposure, or other similar unnatural causes. Mrs. G. writes: “I 
received relief after twelve weeks of unnatural delay.” Dr. Ron-Al’s Relief 
Compound is effective, reliable, and gives quick relief. Don’t suffer or be 
uncertain. Send today for this remedy, 

Par. 4. By the use of the representations hereinabove set forth, and 
other representations similar thereto not specifically set out herein, 
the respondent represents that his medicinal preparation known and 
designated as “Dr. Ron-Al’s Relief Compound” is a competent and 
effective remedy for delayed menstruation; that said preparation is 
absolutely harmless and will accomplish results without pain or delay. 

Par. 5. In truth and in fact the medicinal preparation sold and dis- 
tributed by the respondent, known as “Dr. Ron-Al’s Relief Compound,” 
is composed of ergotin, aloes, oil savin, extract cotton wood bark, ex- 
tract black hellebore, and iron sulphate, dried, and is not a competent, 
safe, or scientifle treatment for delayed menstruation and will not 
accomplish results without pain or delay. The use of said medicinal 
preparation, under the conditions prescribed in the said advertise- 
ments, or under such conditions as are customary and usual, may re- 
sult in gastrointestinal disturbances such as catharsis, nausea, and 
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vomiting with pelvic congestion, inflammation and congestion of the 
uterus and adnexa leading to excessive uterine hemorrhage. In those 
cases where this preparation is used to interfere with the normal 
course of pregnancy, such use may also result in uterine infection with 
extension to other pelvic and abnormal structures and also to the 
blood stream, causing the condition known as septicemia, or blood 
poisoning. The use of said medicinal preparation is a menace to the 
health and life of pregnant women. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent is also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal that the use of said preparation, under 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual, may result in serious and irreparable 
injury to health. 

Par. 7. The use by the respondent of the foregoing, false, deceptive, 
and misleading statements and representations with respect to his 
preparation, disseminated as aforesaid, has had and now has, the 
capacity and tendency to, and does, mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true and induce 
a portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s medicinal preparation con- 
taining injurious drugs. 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Irving Sofronski, an individual 
trading as Dr. Ron-Al Medicine Co., Dr. Penn’s Products Co., and 
Penn Products, or trading under any other name or names, his agents, 
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servants, representatives, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from 7 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of an emmenagogue preparation now known as Dr. Ron- 
Al’s Relief Compound, or any other medicinal preparation composed 
of substantially similar ingredients or possessing substantially simi- 
lar therapeutic properties, whether sold under the same name or un- 
der any other name or names, or disseminating or causing to be dis- 
seminated any advertisement by any means for the purpose of in- 
ducing or which is likely to induce, directly or indirectly, the purchase 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, of said medicinal preparation which advertisements repre- 
sent, directly or through implication, that the use of said medicinal 
preparation constitutes a safe, competent, or scientific treatment for 
delayed menstruation or that its use will have no ill effect upon the 
human body, and which advertisements fail to reveal that the use 
of said preparation may result in serious or irreparable injury to the 
health of the user. 

Lt is further ordered, That the respondent shall, within 10 days 
after service upon him of this order, file with the Commission an 
interim report in writing, stating whether he intends to comply with 
this order and if so, the manner and form in which he intends to 
comply; and that, within 60 days after service upon him of this 
order said respondent shall file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which he has 
complied with this order. 
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MAGNECOIL COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACL OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 1846. Complaint, June 16, 1930—Decision, Oct. 6, 1939 


Where a corporation engaged in manufacture of blankets and other appliances 


(a) 


through which were run, or into which were woven, copper wires con- 
nected to an attachment for plugging into electric light sockets, and in 
sale and distribution of said appliances to purchasers in various other 
States, in substantial competition with others engaged in sale and dis- 
tribution of devices, appliances, or treatments designed and used for pur- 
poses for which it recommended its said products; in advertising its said 
appliances in newspapers, periodicals, and other publications of general 
circulation— 

Represented that use thereof as cover for the body, or portion thereof, 
would benefit, cure, and prevent diseases and bodily defects and ailments, 
many of which were specified by name, and that its said appliances con- 
stituted discoveries in field of electrotherapeutics and were based upon, 
and made practical, application of various scientific discoveries and theories 
of well-known scientists, etc., and, used as directed, set up radiomagnetic 
energy and a thermo-electromagnetism which was transmitted to user and 
caused increased activity in revitalizing of the organs and cells, charged 
blood stream with electromagnetic energy, and eliminated many times more 
poisons and waste than was otherwise possible, etc., with resulting cure of 
disease or ailment from which person might be suffering ; 


Facts being use of said products did not produce any radiomagnetic energy or 


(0) 


thermoelectromagnetism which was transmitted to or had any effect on 
the body, or cause any results other than those produced as result of ap- 
plication of the heat generated in said products, and statements and rep- 
resentations made by it and attributing to said devices curative, remedial 
and therapeutic values other than those values resulting from application 
of heat, were false, and said products had no curative or therapeutic 
efficacy in treatment of human diseases, ailments, ete., apart from applica- 
tion of heat generated as aforesaid, which, as such, does not constitute 
competent or effective treatment for many of the diseases, ete, of the 
body, and in practically all cases is recognized by medical profession as 
affording temporary relief only; 

Represented that its said products were used, endorsed, and recommended 
by prominent and well-known physicians, scientists, hospitals, educators, 
and other well-known and prominent persons, aud had been tested and en- 
dorsed by them and by institutions for medical and scientific research ; 


Facts being said statements were false and said products had not been thus 


(c) 


used, tested, ete., by reputable members of the medical profession ; 
Represented that it had laboratories and an advisory and consulting board 
of medical experts for analysis and advice in cases where its products 
were being or to be used; 
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Facts being it did not maintain medical or therapeutic laboratory or clinic, 
and no recognized medical practitioner had ever been connected with its 
business; and 

(d) Represented that it occupied a large building in which its products were 
manufactured and its business generally conducted; 

Facts being it occupied space on one floor of the building only; 

With effect of misleading and deceiving members of the purchasing public 
into erroneous and mistaken belief that such false and misleading state- 
ments and representations were true, and into purchase of its products 
because of such belief, and with result that trade in commerce was thereby 
diverted unfairly to it from its competitors who do not falsely represent 
the therapeutic properties of their respective products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr, Ellis DeBruler and Mr. Miles J. Furnas, trial 
examiners. 

Mr. Fugene W. Burr and Mr. Joseph C. Fehr for the Commission, 

Ball & Musser, of Salt Lake City, Utah, for respondent. 


CoMPLAINT 


Acting in the public interest pursuant to the provisions of an act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes,” the Federal Trade Commission charges that 
Magnecoil Co., Inc., hereinafter referred to as respondent, has been 
and is using unfair methods of competition in interstate commerce 
in violation of the provisions of section 5 of said act, and states its 
charges in that respect as follows: 

Paracrary 1, Respondent, Magnecoil Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Utah, with its principal office and place of 
business in Salt Lake City, State of Utah. It is engaged in the 
business of manufacturing and selling, to persons located in various 
States of the United States, blankets and other appliances through 
which are run or into which are woven copper wire connected to an 
attachment for plugging into an electric hight socket, and in causing 
said products, when so sold, to be transported from the place of 
manufacture through and into other States of the United States to 
the purchasers thereof. In the course and conduct of its said busi- 
hess respondent is in competition with other corporations, partner- 


ships, and individuals engaged in commerce between and among the 
various States of the United States. 
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Par. 2. In order to induce the public to purchase its said products, 
respondent causes to be inserted in newspapers, magazines, period- 
icals, and other publications of general circulation throughout the 
United States and in certain sections thereof, advertisements offer- 
ing its said products for sale and soliciting the purchase thereof, and 
sends from its place of business in Salt Lake City, State of Utah, to 
purchasers and prospective purchasers living at points in various 
States of the United States, letters, pamphlets, booklets, and circu- 
lars concerning its said products and offering the same for sale. In 
the aforesaid advertisements and literature respondent causes to be 
set forth many false, misleading, and deceptive statements and rep- 
resentations to the effect : 

(a) That said products when used as a cover for the human body 
or a portion thereof will benefit, cure, and prevent all diseases, ail- 
ments, and defects of the human body, a great many of which are 
specified by name in said advertisements and literature, and that 
such products constitute the greatest discoveries in the field of elec- 
trotherapeutics. Whereas in truth and in fact, respondent’s said 
products have no curative or therapeutic value apart from and except 
because of the heat generated by the electric current passing over 
the wires of said products, that is, except as a heating pad, and will 
not benefit, cure, or prevent any of the various diseases, ailments, 
and defects of the human body. 

(b) That said products are based upon and make practical appli- 
cation of the biological, chemical, and other scientific discoveries and 
theories of well-known scientists and are the result of painstaking 
and long experience and tests. Whereas in truth and in fact, said 
products are not so based and make no practical application of any 
scientific discoveries or theories for the cure or prevention of human 
diseases or ailments. 

(c) That the said products when used as respondent directs set up 
a radiomagnetic energy and a thermoelectromagnetism which is trans- 
mitted to the person using the appliance causing an increased 
activity and revitalizing of the organs and cells of the body and 
a charging of the blood stream with electromagnetic energy, and 
an elimination of many times more poisons and waste matters than 
is possible by any other method, and a magnetic stimulation of the 
various cells of the human body, with a resulting cure of any disease 
or ailment of which the person may be suffering. Whereas in truth 
and in fact, said products when so used do not produce any radio- 
magnetic or thermoelectromagnetism which 1s transmitted to or has 
any effect upon the human body, and do not cause any results other 
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than those which would be produced as a result of and because of the 
heat generated in the appliances. 

(d) That said respondent occupies a large building in which its 
products are manufactured and its business generally conducted and 
that it has laboratories and an advisory and a consulting board of 
medical experts for analysis and advice in cases where respondent’s. 
products are being or are to be used. Whereas in truth and in fact, 
respondent occupies only a part of one floor in this building and has 
no laboratory or medical advisory or consulting board. 

(¢) That said products are used, endorsed, and recommended by 
prominent and well-known physicians, scientists, hospitals, educators, 
and other well-known and prominent persons, and have been tested 
and endorsed by such persons and by institutions for medical and 
scientific research. Whereas in truth and in fact, said products are 
not and have not been so used, tested, endorsed, or recommended. 

(7) Respondent makes other false, misleading, and deceptive 
statements and representations in its said advertisements and liter- 
ature of like tenor and effect as the statements and representations 
in this paragraph above specifically set forth. 

Par. 8. The aforesaid false, misleading, and deceptive statements 
and representations made by respondent in its advertisements and lit- 
erature have the capacity and tendency to and do cause many persons 
to purchase and use respondent’s products in the belief that said state- 
ments and representations are true. 

Par. 4, The above alleged acts and practices of respondent are all 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of section 5 of an act of Congress, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Rerorr, Frnpines as ro THE Facts, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 16, 1930, issued and served 
its complaint in this proceeding upon the respondent, Magnecoil Co., 
Inc., a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s. 
answer thereto, testimony and other evidence in support of the allega- 
tions of the complaint were introduced by Eugene W. Burr, attorney 
for the Commission, before Ellis DeBruler, an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
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other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, respondent, through its attorney, Burton W. 
Musser, filed a motion to withdraw its answer and submitted a sub- 
stitute answer, in which respondent waived all further proceeding and 
voluntarily consented that the Commission may make, enter and serve 
upon respondent an order to cease. and desist from the method or 
methods of competition alleged in the complaint, which said motion 
was granted by the Commission, and which substitute answer was 
duly filed in the office of the Commission. Thereafter, on September 
25, 1933, the Commission issued its order requiring respondent to 
cease and desist from the practices alleged in the complaint. There- 
after, on June 16, 1937, the Commission set aside said order to cease 
and desist and ordered the taking of further testimony. Thereafter, 
additional testimony and other evidence in support of the allegations 
of the complaint were introduced by Joseph C. Fehr, counsel for the 
Commission, before Miles Furnas, an examiner of the Commissioner 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Stipulations as to certain facts were made a part of the record herein 
by agreement of counsel for the respondent and counsel for the Com- 
mission and said stipulations were duly recorded and filed in the office 
of the Commission. Thereafter, the proceedings regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony, stipulations, and other evidence, and brief 
in support of the allegations of the complaint (respondent not hav- 
ing filed brief and oral argument not having been requested) ; and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Magnecoil Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Utah, with its principal office and place of busi- 
ness in Salt Lake City, State of Utah. Respondent is engaged in 
the business of manufacturing, selling, and distributing blankets and 
other appliances through which are run or into which are woven cop- 
per wire connected to an attachment for plugging into electric ight 
sockets. Respondent causes said products when sold by it to be 
transported from the State of Utah or from the State of origin of 
the shipment thereof to the purchasers thereof at their respective 
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points of location in various States of the United States other than 
the State of origin of the shipment thereof. 

Par. 2. In the course and conduct of its aforesaid business re- 
spondent is now, and has been during all the times mentioned herein, 
in substantial competition with other corporations and with firms 
and individuals also engaged in the business of selling and distribut- 
ing devices, appliances, or treatments designed and used for the pur- 
poses for which respondent recommends the use of its said products. 

Par. 8. In the course and conduct of its aforesaid business and in 
order to induce the purchase of its said products, respondent causes 
to be inserted in newspapers, magazines, periodicals, and other publi- 
cations having a general circulation throughout the United States, 
advertisements offering its said products for sale and soliciting the 
purchase thereof. Respondent also causes to be distributed from its 
place of business in the State of Utah to purchasers and prospective 
purchasers at their respective points of location in various other 
States of the United States, letters, pamphlets, booklets, and circu- 
lars concerning its said products and containing statements and rep- 
resentations relative to the same. In the aforesaid advertisements 
and advertising material respondent makes statements and repre- 
sentations as follows: 

(a) That said products when used as a cover for the human body, 
or 2 portion thereof, will benefit, cure, and prevent diseases, ailments, 
and defects of the human body, a great many of which are specified 
by name in said advertisements and literature and that said products 
constitute discoveries in the field of electrotherapeutics. 

(6) That said products are based upon and make practical applica- 
tion of the biological, chemical, and other scientific discoveries and 
theories of well-known scientists and are the result of pains-taking 
and long experience and test. 

(c) That said products when used as respondent directs set up a 
radiomagnetic energy and a thermoelectromagnetism which is trans- 
mitted to the person using the appliance, causing an increased activity 
and revitalizing of the organs and cells of the body and charging of 
the blood stream with electromagnetic energy, and an elimination of 
many times more poisons and waste matters than is possible by any 
other method, and a magnetic stimulation of the various cells of the 
human body, with a resulting cure of diseases or ailments of which 
the person may be suffering. 

(d) That respondent occupies a large building in which its prod- 
ucts are manufactured and its business generally conducted, and 
that it has laboratories and an advisory and a consulting board of 


ea 
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medical experts for analysis and advice in cases where respondent’s 
products are being or are to be used. 

(e) That said products are used, endorsed, and recommended by 
prominent and well-known physicians, scientists, hospitals, educators, 
and other well-known and prominent persons, and have been tested 
and endorsed by such persons and by institutions for medical and 
scientific research. 

Par. 4. The aforesaid statements and representations by the re- 
spondent are false and misleading. The use of said products are 
not effective in the treatment of all diseases, ailments, afflictions, 
conditions, and defects of the human body for the reason that said 
products have no curative or therapeutic efficacy apart from the 
application of heat generated by the electric current passing over the 
wires of said products, and heat does not constitute a competent or 
effective treatment for many of the diseases, ailments, afflictions, con- 
ditions, or defects of the human body, and in practically all cases heat 
is recognized by the medical profession as affording only temporary 
relief. The use of said products, as directed by the respondent, does 
not produce any radiomagnetic or thermoelectromagnetism which is 
transmitted to, or has any effect on, the human body and does not 
cause any results other than those which are produced as a result of 
the application of the heat generated in the said products. The 
aforesaid statements and representations by the respondent attribut- 
ing curative, remedial, and therapeutic values to said products other 
than those values resulting from the application of heat, are false. 
Said products may at times, if properly and intelligently used, prove 
beneficial in the treatment of some physical ailments, such as high 
blood pressure, bone diseases, and pneumonia, but any such beneficial 
result produced is caused solely by the heat induced by said products. 
Respondent does not, and did not, maintain a medical or therapeutic 
laboratory or clinic, and no recognized medical practitioners have 
ever been connected with the business of the respondent. Respond- 
ent’s products are not, and have not been, used, tested, endorsed, or 
recommended by reputable members of the medical profession. Re- 
spondent does not, and has not, occupied, in the conduct of its busi- 


- ness, an entire building. Respondent has occupied, and now occupies, 


space only on one floor of a building. 

Par. 5. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to, and did, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true and into the 
purchase of respondent’s products because of said erroneous and 
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mistaken belief. As a result thereof, trade in commerce among 
and between the various States of the United States has been diverted 
unfairly to the respondent from its said competitors who do not 
falsely represent the therapeutic properties of their respective 
products. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Ellis DeBruler 
and Miles J. Furnas, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, stipulations between counsel for the respondent 
and counsel for the Commission, which stipulations were made of 
record herein, brief in support of the allegations of the complaint 
(respondent not having filed brief and oral argument not having 
been requested), and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Magnecoil Co., Inc., its 
oflicers, representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for 
sale, sale, or distribution of its blankets or other devices fitted with 
wires or other-conductors for the transmission of electric current, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that the use of said products has any therapeutic 
value in the treatment of any ailment, disease, disorder, or condition 
of the human body other than that which is obtained by the applica- 
tion of heat to the exterior of the body or any part thereof. 

2. Representing that the use of said products produces any radio- 
magnetic or thermoelectromagnetism which will be transmitted to, 
or have any effect upon, the human body. 

3. Representing that said products have been endorsed, tested, used, 
or recommended by hospitals, members of the medical profession, 
or any other parties, when such is not the fact. 
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4. Representing that respondent has or maintains a laboratory 
unless respondent owns, operates, or controls a scientific laboratory 
and employs trained scientists and technicians and is equipped to 
test its products in the manner and with the methods used by 
recognized scientific laboratories. 

5. Representing that respondent has an advisory or consulting 
board of medical experts for analyses or advice, unless and until 
such is the fact. 

6. Misrepresenting in any manner the extent or nature of the 
building space occupied by the respondent in the conduct of its 
business. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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RALPH DEWBERRY, DOING BUSINESS AS DEWBERRY 
ENGRAVING COMPANY AND THE NATIONAL ENGRAYV- 
ING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3135. Complaint, May 22, 1937—Decision, Oct. 9, 1939 


Where an individual engaged in engraving stationery, letterheads, business 
and social cards, envelopes, and allied products, through pantograph 
method employed by some 90 percent of those engaged in business in 
question, and also through much cheaper method or process employed by 
him involving use of printing type in which proofs are pulled on trans- 
parent paper and in which said step is followed by various other steps, 
and in sale and distribution of his products, produced as aforesaid, in 
substantial competition with others engaged in engraving stationery and 
allied products and in selling same in commerce among the various States 
and in the District of Columbia, and including many who produce such 
products and distribute and sell same, and in no wise misrepresent quality 
or character thereof and do not disparage products of their respective 
competitors— 

Represented that engraving produced from plates incised by hand, or by 
pantograph method, or method other than that used by said individual, 
was old style, out of date, antequated, and inferior, through statement, in 
some 160,000 letters which he circulated and distributed to prospective 
customers throughout the United States, to the effect that the reader 
thereof would be disappointed in the price he had been “soaked” for 
engraving in the past, but for which reader’s engraver, with his “old- 
Style, out-of-date equipment,” had “to get a high price” and make such 
charges, and further statement that his prices were “the lowest in the 
United States because we have the most modern plant in the country,” 
etc., facts being pantograph method employed by large part of industry, as 
above set forth, is not accomplished with old style, out of date, or obso- 
lete equipment; 

With tendency and capacity, through such statements ullawfully disparaging 
competitors, and particularly those employing pantograph method, to mis- 
lead and deceive substantial portion of purchasing public into erroneous 
belief that such representations were true and that engraving equipment 
of competitors was inferior, antequated and out of date, and with result, 
as direct consequence of mistaken and erroneous belief induced by said 
acts and misrepresentations, that substantial number of consuming public 
purchased substantial volume of his said engraved stationery and allied 
products and trade was diverted unfairly to him from competitors like- 
wise engaged in producing, distributing, and selling such products, and 
who truthfully advertise the same; to the injury of substantial competition 
in commerce: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition. 


Before Mr. Edward J. Hornibrook, trial examiner. 

Mr. Morton Nesmith for the Commission. 

Mr, Mark L. Taliaferro of Stokely, Scrivner, Dominick & Smith, 
of Birmingham, Ala., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 

tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Ralph 
Dewberry, trading and doing business as Dewberry Engraving Co. 
and The National Engraving Co., hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act of Congress, and it ap- 
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 
- Paragrapu 1. Respondent, Ralph Dewberry, is an individual trad- 
ing and doing business under the names of Dewberry Engraving Co. 
and The National Engraving Co. with his principal office and place 
of business located in the city of Birmingham, State of Alabama. 
The respondent is now and has been for some years, engaged in the 
business of engraving stationery, letterheads, business and social 
cards, envelopes, and allied products, and in the distribution and sale 
thereof in commerce as hereinafter set out. 

Par. 2. Said respondent, in the course and conduct of his business 
as aforesaid, causes his said products, when sold, to be transported 
from his principal place of business in the State of Alabama, to pur- 
chasers thereof located at various points in other States of the United 
States and in the District of Columbia. Respondent now main- 
tains, and has maintained at all times, a constant current of trade 
and commerce in said engraved stationery and allied products so 
distributed and sold by him, among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
is now, and has been, in substantial competition with other indi- 
viduals, firms, and corporations likewise engaged in the business of 
producing, distributing and selling engraved stationery and allied 
products in commerce between and among the various States of the 
United States, and in the District of Columbia. 
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Par. 4. All engraving is accomplished by means of intaglio plates 
or pieces of metal upon which letters, words, or designs have been 
incised or cut. There are a number of processes of producing intaglio 
engraved plates. One of such methods is the cutting or incision 
by hand. Others are the pantograph method and photoengraving 
process. The respondent uses or employs the photoengraving process 
of producing intaglio plates and the pantograph method is employed 
by the majority of those in the engraving trade in the United States. 

Par. 5. In the course and operation of said business, and for the 
purpose of inducing the purchase of his said products, the respond- 
ent under the name Dewberry Engraving Co. has solicited and con- 
ducted a large mail-order business and has caused to be sent out through 
the United States mails many letters of solicitation to prospective 
purchasers with samples of his engraving enclosed. The respondent, 
under his trade name The National Engraving Co., has approxi- 
mately 500 agents throughout the United States about 200 of whom 
are active in the solicitation and sale of respondent’s products. Dur- 
ing the past 3 years the respondent has distributed by mail approxi- 
mately 160,000 circular letters to prospective purchasers, both within 
and without the State of Alabama, the following being a true copy 
thereof : 


You'll be disappointed if you read this letter— 

* * * Disappointed in the price you have been “soaked” for engraving in 
the past. Not that your engraver could really help charging you so much; with 
old-style, out-of-date equipment, he HAD to get a high price. 

Our prices are the LOWEST in the United States because we have the most 
modern plant in the country and Specialize on engraved stationery. 


GENUINE ENGRAVED LETTERHEADS 
$7.00 per 1,000 
New die engraved FREE 


We use Engraver’s Parchment which is one of the finest bonds made. Gom- 
pare this sheet of paper with that you are now using and you will notice the 
difference immediately. 

_ Without cost or obligation let us submit-a proof of your letterhead in one of 
the modern styles on the enclosed style sheet. 
You ‘can use finer stationery and save money. 


TRY US 
DEWBERRY ENGRAVING COMPANY 
The statement and representation made by the respondent “You'll be 
disappointed if you read this letter— * * * Disappointed in the 
price you have been ‘soaked’ for engraving in the past. Not that your 
engraver could really help charging you so much; with old-style, out- 
of-date equipment, he HAD to get a high price” serves to, directly 
and by inference, unlawfully disparage the competitors of the 
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respondent, and more specifically those competitors who use the pan- 
tograph method of cutting plates. Respondent’s competitors who use 
and employ said pantograph method constitute approximately 90 per- 
cent of all the engraving trade in the United States and the panto- 
graph method of engraving is not out-of-date equipment. The 
respondent’s statement and representation “We use Engraver’s Parch- 
ment which is one of the finest bonds made” is grossly false, mis- 
leading, and untrue. In truth and in fact the paper used by the said 
respondent in filling orders for engraved stationery and allied prod- 
ucts is not properly nor correctly represented, designated, or referred 
to as parchment nor is it one of the finest bonds made, but to the 
contrary, is an inferior and low-grade type of bond paper. Further, 
the use of the phrase “Engraver’s Parchment” is misleading in that 
its natural implication is that there is a recognized grade or type of 
paper of that superior quality connoted by the word parchment, 
especially adapted to engraved printing, and known to the trade as 
engrayer’s parchment, when such is not the fact. 

Par. 6. There are among the respondent’s competitors many who 
produce engraved stationery and allied products and distribute and 
sell the same in commerce as hereinbefore described who in no way 
misrepresent the quality or character of their respective products 
and who do not falsely disparage the products of their respective 
competitors. 

Par. 7. The aforesaid false and misleading statements and repre- 
sentations made by the respondent in designating and describing his 
products and in disparagement of his competitors, have, and have 
had, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that all 
of said representations are true, and into the further erroneous belief 
that the engraving equipment of respondent’s competitors are in- 
ferior, antiquated, and out of date. Further, as a direct consequence 
of the mistaken and erroneous beliefs, induced by the acts and mis- 
representations of the respondent as aforesaid, a substantial number 
of the consuming public has purchased a substantial volume of 
respondent’s engraved stationery and allied products with the result 
that trade has been unfairly diverted to the respondent from com- 
petitors likewise engaged in the business of producing, distributing, 
and selling engraved stationery and allied products who truthfully 
advertise their products. As a result thereof, injury has been, and 
is now being done by respondent to substantial competition in com- 
merce among and between the various States of the United States 
and the District of Columbia. 
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Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondent, have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
of section 5 of an act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Rerort, FinpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 22, 1937, issued and there- 
after served its complaint in this proceeding upon respondent Ralph 
Dewberry, charging him with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Morton Nesmith, attorney for 
the Commission, and in opposition to the allegations of the complaint 
by Mark L. Taliaferro, attorney for the respondent, before Edward 
J. Hornibrook, an examiner of the Commission theretofore designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding reg- 
ularly came on before the Commission on said complaint, and on the 
answer thereto, testimony and other evidence, brief in support of the 
complaint (respondent not having filed a brief, and oral argument 
not having been requested) ; and the Commission having duly con- 
sidered the matter, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts, and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Ralph Dewberry, is an individual doing 
business under the trade name of Dewberry Engraving Co. and 
National Engraving Co., with his office and principal place of busi- 
ness located at Birmingham, Ala., and he has been for sometime 
last past, and is now, engaged in the business of engraving station- 
ery, letterheads, business and social cards, envelopes, and allied 
products, and in the sale and distribution thereof. Respondent has. 
caused and now causes said engraved products, when sold, to be 
transported from his principal place of business in the city of 
Birmingham, State of Alabama, to the purchasers thereof located: 
in various States of the United States other than the State of Ala- 
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bama. There is now, and has been for several years last past a 
course of trade and commerce in said engraved products by re- 
spondent between and among the several Siates of the United States 
and in the District of Columbia. Respondent is now, and has been, 
during the past several years, in substantial competition with other 
firms, individuals, and corporations also engaged in the business 
of engraving stationery, and allied products, and in the sale thereof, 
similar to those of respondent, in commerce between and among the 
various States of the United States and in the District of Columbia. 
Par. 2. In the course and conduct of his business, and in the 
solicitation of sales of his products, respondent Ralph Dewberry, 
trading as the Dewberry Engraving Co., circulated and distributed 
by mail approximately 160,000 letters to prospective customers 
throughout the United States, a copy of which is as follows: 
DEWBERRY ENGRAVING COMPANY 
Designers and producers of Engraved Stationery 
2024 FOUKTH AVENUE 
BIRMINGHAM, ALABAMA 
You will be disappointed if you read this letter— 

* * %* Disappointed in the price you have been “soaked” for engraving 
in the past. Not that your engraver could really help charging you so much; 
with old-style, out-of-date equipment, he had to get a high price. 

Our prices are the LOWEST in the United States because we have the most 


modern plant in the country and specialize on engraved stationery. 
= * 4 * * * * 


(The letter includes other matier not necessary to quote here. ) 

Par. 3. All engraving is accomplished by means of intaglio plates 
cr pieces of metal on which letters, words, or designs have been 
incised or cut; there are a number of processes of producing intaglio 
engraved plates, and one such method is the cutting or incision by 
hand. Others are the pantograph method and the photoengraving 
process. The pantograph method is employed by a large majority 
of those engaged in the engraving trade in the United States, and 
respondent produces intaglio plates both by the pantograph method 
and by a method produced by the use of printing type in which 
proofs are pulled on a transparent paper which is then dusted with 
lamp black or other opaque material. This is then placed in a 
yacuum printing frame against a sensitized metal plate and exposed 
to a strong light, which hardens the sensitized surface of the plate 
where the light strikes. The plate is then washed under a stream 
of water, dried and burned, causing the sensitized topping to become 
acid resisting. The plate is then etched to the required depth. 
Afterward, the sensitized cutting is removed and the plate chromium 
faced. The plate is then run on a power press with the use of 


1084 FEDERAL TRADE COMMISSION DECISIONS 
Conclusion 29 F. T.C. 


special plate holders. The plate is composed of either copper, brass, 
or steel. The pantograph method of producing intaglio plates is 
much more expensive than respondent’s method just described. The 
production of intaglio plates by cutting or hand incision or tooling 
is much more expensive than either the pantograph or respondent’s 
method. 

Par. 4. The pantograph method of engraving which is used by 
approximately 90 percent of those engaged in the business is not 
accomplished with “old-style,” “out-of-date,” or obsolete equipment ; 
and the statements in respondent’s letter serve directly and by in- 
ference unlawfully to disparage the competitors of respondent, and 
more specifically those competitors who employ the pantograph 
method of cutting plates. 

Par. 5. There are among respondent’s competitors many who 
produce engraved stationery and allied products, and distribute 
and sell same in commerce who in no way misrepresent the quality 
or character of their respective products and who do not falsely 
<lisparage the products of their respective competitors. 

Par. 6. The aforesaid acts and practices, and false statements 
made by respondent in disparagement of his competitors, have had, 
and have the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that said representations are true, and into the further erroneous 
belief that the engraving equipment of respondent’s competitors is 
inferior, antiquated, and out of date. Further, as a direct conse- 
quence of a mistaken and erroneous belief induced by the acts and 
misrepresentations of respondent, as aforesaid, a substantial num- 
ber of the consuming public has purchased a substantial volume 
of respondent’s engraved stationery, and allied products, with the 
result that trade has been unfairly diverted to the respondent from 
competitors likewise engaged in the business of producing, distrib- 
uting, and selling engraved stationery, and allied products, and who 
truthfully advertise their products. As a result thereof injury has 
been, and is now being done by respondent to substantial competi- 
tion in commerce among and between the various States of the 
United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent Ralph Dewberry 
as herein found, are all to the prejudice and injury of the public, 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


* 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before Edward J. 
Hornibrook, an examiner of the Commission theretofore duly desig- 
nated by it in support of the allegations of said complaint and in 
opposition thereto, brief in support of the complaint by Morton 
Nesmith, counsel for the Commission (respondent not having filed 
brief and oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondent, Ralph Dewberry, individually and 
trading as Dewberry Engraving Co. or under any other name or 
names, his agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of his engraved stationery, letterheads, 
business and social cards, envelopes, and allied products in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from representing that engraving 
produced from plates incised by hand or by the pantograph method 
or by any method other than that used by respondent is old style, 
out of date, antiquated, or inferior. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In toe Matrer oF 


NATIONAL TRAINING INSTITUTE, INC., AND JOHN C. 
FELBER, ARTHUR W. GROTH, AND LOUISE D. FELBER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED -SEPT. 26, 1914 


Docket 3304. Complaint, Jan. 17, 1988—Decision, Oct. 9, 1939 


Where a corporation and three individuals, who constituted its only officers 
and directors and holders of its stock, and were in active management and 
‘control thereof, engaged in selling, by correspondence, courses of home 
study instruction intended for persons expecting to take examinations to 
be conducted by the United States Civil Service Commission, and in send- 
ing their lesson material to respective purchasers in various other States, 
in active competition with numerous others also engaged in sale of courses 
of instruction of Same general nature, and, as thus engaged, in advertising 
(in which their business as aforesaid was not disclosed) in newspapers 
and periodicals of general circulation, that free particulars would be given 
concerning jobs with the United States starting at $1,260 to $2,000 a year, 
and in circulars sent to prospects whose names they had obtained and 
to unnamed box holders on rural free delivery routes, that they would 
Show addressees how they could get on the civil service pay roll and that 
the Government needed 50,000 to 86,000 new employees yearly with open- 
ing salaries as aforesaid— 

(a) Represented, through salesmen or solicitors employed directly by them 
or by sales organization of said corporation, to prospective students whom 
it contacted as above set forth, that they represented the United States 
Civil Service Commission, and that said corporation was authorized to 
enroll students and train them for Government positions, and represented, 
through inclusion or use of word ‘“‘National” in corporate name employed, 
that they were connected with the United States Government ; 

(8) Represented to prospective students thus contacted that when the course 
of instruction sold by said corporation was completed by student he would 
be given an examination and, if he passed such examination, he would 
then be placed at once in the Government service, and that such corpora- 
tion would have inside information concerning Government examinations 
and positions and would know in advance what the questions would be in 
the examinations to be held by commission in question; and 

(c) Represented that only a limited number of students would be selected by 
corporation in question in any particular community, and that said com- 
mission favored students of the school conducted by such corporation ; 

Facts being they had no jobs at their disposal and could not in any way 
influence or control appointments to positions in the classified civil service 
of the United States, nor be of assistance to prospective appointees to such 
positions, other than instructing them go that they might be better prepared 
to take examinations to have their names placed upon eligibility rolls, and 
school in question, like similar ones, had no information regarding civil 
Service examinations or appointments to positions in the classified. civil 
service, except such as is given to public at large ; 
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With tendency to cause members of public, through aforesaid and other false, 
misleading, and deceptive claims and representations of similar import, 
to believe that such salesmen or solicitors and school conducted by said 
corporation were in fact connected with the Government, and with result 
that many members of public were induced to purchase or subscribe for 
courses of instruction offered by them in erroneous belief that such claims 
and representations were true, and with effect that patronage, by reason 
of said claims and representations and inclusion of word ‘National’ as 
aforesaid, was diverted unfairly to them from their competitors: 

Held, That such claims and representations, made as above set out, were all 
to the injury of the public and competitors, and constituted unfair methods 
of competition. 


Before Mr. William C. Reeves and Mr. Miles J. Furnas, trial 
examiners. 

Mr. Harry D. Michael and Mr. William L. Pencke for the Com- 
mission. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that National 
Training Institute, Inc., a corporation, and John C. Felber, Arthur 
W. Groth, and Louise D. Felber, individually and as officers of said 
corporation, all hereinafter referred to as respondents, have been 
and are using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, National Training Institute, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its office and princi- 
pal place of business at 20 East Jackson Boulevard in the city of 
Chicago in said State. Respondent, John C. Felber, is the president 
of said corporation, said Arthur W. Groth is its vice president, and 

‘said Louise D. Feller is secretary-treasurer thereof. Their office 
addresses are the same as that of said corporate respondent. Said 
individual respondents are, and have been, in active charge of the 
business of said corporate respondent and control and direct its acts,, 
practices, and policies. 

Par. 2. Respondent, National Training Institute, Inc., is now, and 
has been since on or about July 12, 1935, engaged in the sale and 
distribution in commerce between and among the various States of 
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the United States of courses of study and instruction intended for 
preparing students thereof for examinations for certain civil service 
positions under the United States Government, which said courses 
of study and instruction are pursued by correspondence through the 
medium of the United States mail. Said respondent corporation, in 
the course and conduct of said business, during the time aforesaid, 
caused and does now cause, its said courses of study and instruction 
to be transported from its said place of business in Chicago to, into 
and through States of the United States other than Illinois to the 
various purchasers thereof in such other States. 

Par. 3. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia, of courses of study and instruction intended for pre- 
paring students thereof for examinations for civil service positions 
under the United States Government and also of courses of study 
and instruction in other lines, all of which are pursued by corre- 
spondence. Said respondent corporation has been, during the time 
aforesaid, in substantial competition in commerce between and among 
the various States of the United States, in the sale of its said courses 
of study and instruction, with such other individuals, firms, and 
corporations. 

Par. 4. Said respondents, directly or through representatives and 
agents designated and appointed by respondent corporation under 
and by the supervision and direction of its said officers, have made 
many misrepresentations to prospective students in soliciting the 
sale of and in selling said courses of study and instruction, among 
which are the following: 

1. That the sales representatives of respondent corporation, en- 
gaged in soliciting students, are in the employ of, or otherwise rep- 
resent or are connected with, the United States Government. 

2. That respondent corporation is an agency of or representative 
of or connected with the United States Government or the United 
States Civil Service Commission. 

3. That a civil service examination for the position desired or 
considered by the prospective student solicited will be held at a 
definite time or within a certain period of time stated or within a 
reasonably short time or that it will be held at a cer 
within one of the periods of time previously stated. 

: 4, ‘That classified civil service positions under the United States 
Government for which training is offered are open and available at 
the time solicitations of students are made. 


tain place at or 
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5. That a Government appointment is assured or guaranteed to 
the prospective student solicited to take said courses. 

6. That respondent corporation will notify its students of dates 
and places of civil service examinations and that it makes a regular 
practice of doing so. 

7. That the prospective student solicited has been especially se- 
lected to take the courses offered because of his standing in the 
community, his character or qualifications or for other special 
reasons. 

8. That a civil service position can only be secured by taking the 
course or courses offered by respondent corporation. 

9. That the respondent corporation trains its students for the work 
of the civil service positions for which such students enroll for train- 
ing, rather than merely for the examinations therefor. 

10. That respondent corporation will obtain civil service positions 
for its students after the training offered is completed. 

11. That respondent corporation will recommend its students for 
civil service positions after its courses are completed, that it does do 
so, and that such recommendations are of material value in securing 
Government positions. 

12. That many of the students of respondent corporation are 
obtained through recommendations of other students. 

13. That the price for which courses are offered is lower than the 
regular price or that the price thereof is about to be advanced. 

14. That respondent corporation has connections in Washington 
by means of which it secures advance information of civil service 
examinations, information on coming appointments and other useful 
inside information. 

15. That the salesman, who secures the enrollment of a student, 
or other representative of respondent corporation, will give personal 
instruction or assistance in the course of the training. 

16. That the money paid by the student who enrolls is only for 
security or as a bond or to cover actual expenses of giving the 
training. 

17. That the age limits for civil service appointments are other 
than those that prevail in the classified service. 

18. That a limited number of applicants are being selected for 
the training offered. 

Respondent corporation and its officers, the individual respondents 
herein, have contributed to the misleading representations of sales- 
men as aforesaid and encouraged the same by use of the word 
“National” in the name of said school, which said word, used in 
connection with the offering of instruction for civil service examina- 


1090 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 29 EF. TaiGe 


tions, and also in connection with the misrepresentations of Govern- 
ment connection as herein set out, has the tendency and capacity to 
cause prospective students to believe that respondent corporation is 
part of or connected with or representative of the United States 
Government. Respondents have further contributed to the use of 
said misrepresentations by the sales talk furnished by them to sales- 
men, as well as by various statements in its printed and advertising 
matter and by other means. 

In truth and in fact, neither respondent corporation, its officers 
nor salesmen have any connection whatever with the United States 
Government or with the United States Civil Service Commission as 
employees or representatives thereof. Neither respondents nor said 
salesmen have advance knowledge of the times and places of civil 


service examinations, and representations made in soliciting students 


to the effect that examinations will be held at a particular time or 
place have been made without any foundation in fact. Classified 
civil service positions in reference to which respondents have offered 
training have not been open and available in the instances and at the 
times such representations to that effect have been made. Respond- 
ent corporation cannot guarantee Government appointments nor 
does the taking of said courses assure such appointments. Respond- 
ent corporation does not notify its students as a regular thing of dates 
and places of civil service examinations. No special selection is 
made of students to take the training offered by said school nor is 
the number accepted limited as to locality or otherwise. It is not 
necessary to take a course offered by respondent school in order to 
secure a civil service position. The training offered by said school is 
not such as to qualify students thereof for filling civil service posi- 
tions or to constitute basic training therefor, but is only preparatory 
for the examinations held in connection therewith. Respondent 
corporation does not obtain Government positions for its students or 
recommend its students for them, nor does its recommendation have 
any material effect in deciding on the matter even if given. Re- 
spondent corporation’s students are obtained by active solicitation 
and not in any material degree as a result of the recommendations 
of students already enrolled. Where prices higher than the regular 
price at which said courses are sold have been quoted by salesmen as 
being about to be put into effect or as being already in effect, such 
queted prices have been fictitious and without bona fide intentions of 
being put into effect. Respondent corporation has no connections in 
Washington through which it secures or can secure advance informa- 
tion as to civil service examinations, coming appointments or other 


~~ 
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‘inside information that is not available to the general public. No 


personal instruction is given or furnished by said school or by its 
representatives. Money paid by students is for the purchase of said 
courses and such transactions are purely commercial. Applicants 
solicited and accepted for training by said school are not limited in 
number but all available prospects, generally speaking, are solicited 
and accepted. 

Par. 5. Respondent corporation, through its representatives and 
otherwise, in the sale of said courses as aforesaid, also makes many 
other representations which are misleading in that they incorrectly 
state the facts involved, or fail to state pertinent facts in relation 
thereto, or because they have no basis in fact. Among such mislead- 
ing representations are those that exaggerate the number of appoint- 
ments made in the United States classified civil service by means of 
general statements of total number of Government appointments 
within a certain period without disclosing the number included 
therein that are not in the classified civil service ; those that exaggerate 
the length of tenure of office of persons in the classified civil service, 
the steadiness of employment, raises, pensions, and salaries. 

Par. 6. Respondent corporation, in the sale of its said courses as 
aforesaid, also makes misleading representations to the effect that 
Government positions under the classified civil service are open or 
will be open, when, in fact, only substitute employees are given initial 
appointments in the classifications about which such representations 
are made. 

Par. 7. Respondent corporation, in the sale of its said courses 
as aforesaid, further makes misleading representations as to the kind 
of positions available under the classified civil service by designat- 
ing various of its courses by names and designations that do not 
represent classifications currently used by the United States Civil 
Service Commission in conducting its examinations or in making 
appointments as a result thereof. Among such misleading designa- 
tions so used by respondent corporation are the following: “immi- 
grant clerk,” “motor carrier,” “oeneral clerk,” “departmental clerk,” 
and “oil inspector.” 

Par. 8. Respondent corporation, in the sale of its said courses 
as aforesaid, through use of a so-called “Money-Back Agreement,” 
as well as by direct representations of salesmen, represents to stu- 
dents and prospective students that money paid for instruction will 
be refunded in the event Government positions are not obtained by 
its students or if they fail to pass the examinations for which they 
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have prepared. Said “Money-Back Agreement,” formerly in use, 


reads as follows: 
Money-Back Agreement 


The “National Training Institute’ agrees to repay every cent paid by you 
if you fail to pass the examination for which your course has prepared you. 
If you pass the examination and are not offered an appointment before your 
name is dropped from the list for those eligible for appointment the National 
Training Institute agrees to repay every cent paid by you on the following 
conditions: You must have studied with us for at least six consecutive weeks 
prior to the examination, followed our instructions carefully in studying the 
lessons, that all exercises have been checked and graded by the National 
Training Institute, and made your payments promptly as agreed upon. If you 
prefer, instead of taking the refund, we will continue to prepare you without 
any additional charge for your course of training, until you do receive an 
appointment. It is agreed that courses must be completed before refund is 
made. 


The agreement more recently used by respondent corporation, 
as aforesaid, reads as follows: 


Money-Back Agreement 


The “National Training Institute’ agrees to repay every cent paid by you 
if you fail to pass the examinations for which your courses have prepared you 
on the following conditions: You must have notified the National Training 
Institute by registered mail of the grade obtained; you must have followed 
our instructions carefully and studied with us for at least six consecutive 
weeks prior to the examination; all exercises must have been checked and 
graded by the National Training Institute; your payments must have been 
made promptly as agreed upon. If you prefer, we will continue to prepare 
you without any additional charge for your courses of training, until you do 
pass the examinations. It is agreed that courses must be completed before 
refund is made. 

The implication of the agreement first above quoted is that a civil 
service examination for which the student prepares will be held 
within a reasonable time after such student completes the course 
offered by respondent corporation and that he will be given a 
refund of the money paid for such course if he fails to pass. It 
further implies that such student will receive a Government appoint- 
ment within a reasonable time after taking said course in the event 
he passes the examination and that his right to a refund will be 
determined within such time. 

The implication of the second agreement above quoted is that 
examinations for which students have prepared will be held within 
a reasonable time and that it may be determined within such time 
whether a refund is due thereunder. 

In truth and in fact said agreements are, for all practical pur- 
poses, meaningless and inoperative in a large majority of cases and 
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are misleading for the reason that at certain times and in regard to 
certain examinations for which respondent corporation offers courses 
no examinations are held for long periods of time, and as to other 
examinations none are likely to be held in the locality for which 
students preparing therefor are eligible. Moreover, even if an ex- 
amination should be held and a student placed on the eligible list, 
the chances of appointment are remote or, if eventually made, it is 
usually only after a long waiting period due to the fact that in 
many of the classifications used in making appointments to the 
classified civil service, for which respondent corporation offers in- 
struction, great numbers of eligibles are available for comparatively 
few appointments. The second agreement above quoted is further 
inoperative and misleading as a refund agreement since a student 
to whom such agreement applies must pass all examinations for 
which he has contracted to prepare, before he can determine whether 
he is eligible for a refund. This is brought about by contracts 
being negotiated by agents of respondent corporation wherein more 
than one position is named for which instruction is to be given in 
preparation for examinations. 

Par. 9. The use by respondents of the foregoing statements and 
representations, and others similar thereto, in offering for sale and 
selling its courses of study and instruction, as herein set out, has 
had and now has, the tendency and capacity to, and does in fact, 
mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that such representations as set out 
in paragraphs 4, 5, 6, 7, and 8 hereof are true, and induces them to 
purchase such courses of study and instruction on account thereof. 
Thereby trade is unfairly diverted to respondent corporation from 
competitors engaged in the sale in commerce between and among the 
various States of the United States and in the District of Columbia 
of correspondence courses intended for preparing students thereof 
for civil service examinations as well as from those so engaged in 
such sale in other lines of study. 

There are among the competitors of respondent corporations 
those who, in the sale of their respective courses of instruction, do 
not similarly or in any manner, misrepresent their courses of study 
and instruction or matters pertaining thereto. As a result of 
respondents’ said practices as herein set forth, substantial injury 
has been and is now being done by respondents to competition in 
commerce between and among the various States of the United 
States. 

Par. 10. The above acts and things done by respondents are all to 
the injury and prejudice of the public and of competitors of respond- 
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ent corporation, and constitute unfair methods of competition in 
interstate commerce within the intent and meaning of section 5 of 
an act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 17, 1938 issued its com- 
plaint in this proceeding and caused same to be served upon the 
respondents National Training Institute, Inc., a corporation, and 
John C. Felber, Arthur W. Groth, and Louise D. Felber, individually 
and as officers of said corporation, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of a joint answer thereto by said respondents, testimony and 
other evidence in support of the allegations in the complaint were 
introduced by Harry D. Michael and William L. Pencke, attorneys 
for the Commission, and in opposition to the allegations of the com- 
plaint by John C. Felber, one of the respondents herein, before 
William ©. Reeves and Miles J. Furnas, examiners for the Commis- 
sion theretofore duly designated by it, and the said testimony was 
reduced to writing and filed in the office of the Commission together 
with numerous pieces of documentary evidence received as exhibits. 
Thereafter said proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, the answer thereto, the 
testimony and other evidence and the brief of counsel for the Com- 
mission in support of the complaint. Respondents waived the filing 
of briefs and oral argument, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the public interest and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent National Training Institute, Inc., 
is a corporation organized in July 1935. under the laws of the State of 
Illinois with principal place of business at 20 East Jackson Boulevard, 
Chicago, Ill. For more than 2 years after its organization, said 
corporation was engaged in the business of the sale and distribution 
of courses of home study instruction intended for persons who ex- 
pected to take examination to be conducted by the Civil Service 
Commission of the United States for the purpose of providing lists 
of persons eligible for appointment to positions in several of the 
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branches of the classified civil service of the United States. The 
courses of instruction sold by respondent were in printed form and 
have been given by said respondent by correspondence and were sold 
to persons residing in various States of the United States, and the 
lesson material included in such courses of instruction was sent by 
said respondent by the United States mail from Chicago, in the 
State of Illinois, through and into various other States of the United 
States, to the respective purchasers thereof. In the conduct of its 
said business said respondent has been in active competition with 
numerous persons and partnerships and other corporations also en- 
gaged in the sale of courses of instruction of the same general nature 
as those sold by said respondent, in commerce among several of the 
States of the United States. The respondent John C. Felber is the 
president of the respondent National Training Institute, Inc.; the 
respondent Arthur W. Groth is its vice president; and the respondent 
Louise D. Felber is its secretary and treasurer. These individual 
respondents are the only officers and directors of the respondent 
National Training Institute, Inc. and are the holders of all the shares 
of its capital stock issued and outstanding and have been in the active 
management and control of the business carried on by said respondent 
National Training Institute, Inc. 

Par. 2. As a means of contacting prospective purchasers of the 
courses of instruction offered for sale by the respondent National 
Training Institute, Inc., it has caused advertisements to be published 
in newspapers and other periodicals of general circulation in various 
States of the United States, in which advertisements announcement 
was made that free particulars would be given by respondent con- 
cerning jobs with the United States starting at $1,260 to $2,000 per 
year. Said respondent also has resorted to the practice of mailing 
to prospects whose names it had obtained, and to unnamed box holders 
on rural free delivery routes, circular letters each with a business 
reply card attached addressed to said respondent. In these circulars 
the request was made that each of the addressees detach the reply 
card and fill out, sign, and mail same, the postage thereon to be paid 
by respondent. These circulars contained printed matter among 
which was a statement that said respondent would show the ad- 
dressees how they could get on the civil service pay roll of the United 
States; that the Government needed 50,000 to 86,000 new employees 
yearly with opening salaries of $1,260 to 32,000 per year. Distribu- 
tion of these circulars was also made for respondents from door to 
door by advertising agencies. Neither these advertisements nor the 
circulars so used made any. reference to the fact that the said re- 
spondent was in the business of selling courses of instruction. When 
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responses to such advertisements and circulars were received by said 
respondent, it then mailed its advertising matter to each of the 
persons so responding and had a salesman call on each of such 
persons for the purpose of selling the courses of instruction offered 
for sale by said respondent. 

Par. 3. The salesmen or solicitors who called on members of the 
public and endeavored to induce them to purchase the courses of 
instruction offered for sale by the respondent National Training In- 
stitute, Inc., were either employed direct by said respondent or 
through the sales organization which it had created; these salesmen 
or solicitors as a means of inducing members of the public to pur- 
chase or subscribe for such courses of instruction made numerous 
false, misleading, and deceptive claims and representations concern- 
ing the courses of instruction offered for sale by said respondent and 
the benefits that might be derived by subscribers to such courses, 
among which were claims and representations to the effect that such 
salesmen or solicitors represented the United States Civil Service 
Commission; that the respondent National Training Institute, Inc. 
was authorized by the Civil Service Commission to enroll students 
and to train them for Government positions; that when the course 
of instruction sold by said respondent was completed by a student, 
such student would be given an examination, and if he passed such 
an examination he then would be placed at once in the Government 
service; that said respondent would have “inside” information con- 
cerning Government examinations and jobs, and would know in 
advance what the questions would be in the examinations to be held 
by the United States Civil Service Commission; that only a limited 
number of students would be selected by said respondent in any 
particular community; that the Civil Service Commission of the 
United States favored students of the school conducted by said re- 
spondent. The use by such salesmen or solicitors of said claims and 
representations and other false, misleading, and deceptive claims and 
representations of similar import, caused numerous members of the 
public to believe that such salesmen or solicitors and the school con- 
ducted by said respondent were in fact connected with the United 
States Government, and many of such members of the public were 
induced to purchase or subscribe for the courses of instruction offered 
for sale by said respondent in the erroneous belief that such claims 
and representations were true. Also the inclusion of the word “Na- 
tional” in the corporate name of said respondent was misleading and 
deceptive and had a tendency to cause members of the public to be- 
lieve that said respondent was in some way connected with the United 
States Government and as a result of said claims and representa- 
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tions and by the inclusion of the word “National” in the corporate 
name of said respondent, patronage has been diverted unfairly to 
respondent from its competitors. 

Par. 4. The respondents have no jobs at their disposal and cannot 
in any way influence or control appointments to positions in the 
classified civil service of the United States, and can be of no as- 
sistance to prospective appointees to such positions except by in- 
structing them so that they might be better prepared to take the 
necessary examinations to have their names placed upon the eligibility 
rolls. The school conducted by respondents and similar schools do 
not have any advance information regarding civil service examina- 
tion or appointments to positions in the classified civil service of the 
United States, except such information as is given to the public at 
large. 

CONCLUSION 


The claims and representations made by the respondents as here- 
inbefore set out, are all to the injury of the public and to competitors 
of respondents, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the provisions of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence taken before Miles J. Furnas 
and William C. Reeves, examiners of the Commissiion theretofore 
duly designated by it, in support of the allegations of said complaint 
and in opposition thereto, brief filed by Wilham L. Pencke, counsel for 
the Commission, brief and oral argument having been waived by the 
respondents, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondents, National Training Institute, 
Inc., a corporation, its officers, and John C. Felber, Arthur W. Groth, 
and Louise D. Felber, and its and their respective representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, or distribution 
of courses of study or instruction for civil service positions, in com- 
merce as commerce is defined in the Federal Trade Commission Act,, 
do forthwith cease and desist from: 

1. Representing that the respondents have any connection whatso- 
ever with the United States Government or any agency thereof, or 
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that respondents are able to secure any advance information with 
respect to appointments to civil service positions which is not avail- 
able to the general public. 

9. Representing that civil service examinations are held at stated 
periods or at short intervals. 

3. Representing that civil service positions are always available 
and that the appointment of the purchasers of respondents’ said 
courses of instruction to such positions is assured or guaranteed by 
the respondents. 

4, Representing that prospective students are selected by the re- 
spondents because of the superior qualifications and the standing in 
the community of such students. 

5. Representing that respondents recommend their students for 
civil service positions and that such recommendations are of value 
to students seeking such positions. 

6. Representing that the price of the respective courses of instruc- 
tion is lower than the regular or usual price thereof, or that the price of 
such courses of instruction is about to be advanced unless and until 
such is the fact. 

7. Representing, through the use of the word “National” or any 
similar word or words in the corporate or trade name, or in any other 
manner, that respondents have any connection with the United States 
Government or any agency thereof. 

8. Representing, through the use of any contract form or any 
money-back agreement, or in any other manner, that a position with 
the United States Government is guaranteed to purchasers of said 
courses of instruction. 

It 7s further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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WARD M. JONES AND JOHN H. JONES, DOING BUSINESS 
AS WARD MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3509. Complaint, July 26, 1938—Decision, Oct. 10, 1939 


Where two partners engaged in manufacture, sale, and distribution of their 
“Hydro-Flue” device or attachment for use in lieu of stove pipes in gas 
ranges, in competition with others engaged in sale and shipment in inter- 
state commerce of similar appliances and who truthfully represent their 
products in their advertising and otherwise; in soliciting sale of and 
selling their said product— 

(a) Represented, through advertising circulars or letters which they furnished, 
that their said “Hydro-Flue” device for gas ranges was the only device 
or attachment which was a Satisfactory substitution for stove pipes on 
such ranges; and 

(b) Represented that there was “absolutely no hazard” with the use of such 
“Hydro-Flue” to replace stove pipe on a gas range; 

Facts being it was not the only satisfactory attachment on the market, but 
there were competitive products which were designed, sold, and used for 
same purpose, no device would effectively remove carbon monoxide fumes 
from products of combustion emitted by gas-burning appliances, and their 
said device was not safe substitute for stove pipes and did not constitute 
safeguard against danger of carbon monoxide when used on gas-burning 
appliances ; 

With effect of misleading and deceiving purchasing public into buying such 
“Hydro-Flue” device in the erroneous belief that such representations were 
true, and that there were no other devices on the market which were 
satisfactory and would serve same purpose, and that such attachment 
constituted safeguard against danger of carbon monoxide, involving no 
hazards, and safe substitute for stove pipes as aforesaid, and of thereby 
diverting trade unfairly to them from competitors whose ability to compete 
successfully with them was lessened and injured by methods aforesaid: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ward M. Jones 
and John H. Jones, doing business as Ward Manufacturing Co., 
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hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondents, Ward M. Jones and John H. Jones, 
are individuals trading and doing business as copartners under the 
firm name and style of Ward Manufacturing Co., with their prin- 
cipal office and place of business at 111 East Milwaukee Avenue, in 
the city of Detroit, State of Michigan. 

Par. 2. Said respondents are now and for several years last past 
have been engaged in the manufacture, sale, and distribution of a 
device designed to be attached to gas ranges in commerce between 
and among the various States of the United States and the District 
of Columbia. Said device, known as Hydro-Flue, is a flue attach- 
ment for replacing stove pipes on gas ranges. 

Respondents cause said product, when sold, to be shipped from 
their place of business in the State of Michigan to purchasers thereof 
located in a State or States of the United States other than the State 
of Michigan and in the District of Columbia. 

There is now, and has been at all times herein mentioned, a course 
of trade in said product so sold and distributed by the respondents 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents are now and for more than 2 years last past have been, 
in substantial competition with other partnerships and with individ- 
uals, firms, and corporations, engaged in the sale and distribution of 
similar products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. Said device, Hydro-Flue, consists of an oval-shaped alu- 
minum flue and water container, about 7 inches in length, with a 
porcelain top which forms a lip or cup around the edge of the flue 
and is about 4 inches in diameter. The device is constructed to fit 
the exhaust vent of any standard gas range. The fumes from the 
stove are forced to circulate over the top of the water container and 
cut through the porcelain top. 

Par. 5. Said respondents, in connection with the sale and distribu- 
tion of said Hydro-Flue and for the purpose of inducing and pur- 
chase thereof, make, and circulate among the purchasing public, 
certain statements as to efficiency of said product in pamphlets, 
circulars, and otherwise, as follows: 

Hydro Flue for Gas Ranges * * * For Seven Years The only completely 


satisfactory Flue Attachment for replacing stove pipe, with patented water 
wash. 
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There is absolutely no hazard with the use of the Hydro Flue to replace the 
stove pipe on a gas range. 

Par. 6. Said statements together with similar statements appear- 
ing in respondents’ advertising literature purport to be descriptive 
of respondents’ product and represent (1) that said flue attachment 
is the only satisfactory appliance on the market at the present. time 
and therefore superior to all other competitive products which are 
offered and sold to the purchasing public for the purpose of cleansing 
and deodorizing the fumes which emanate from gas ranges, (2) is a 
safe substitute for stove pipes of gas ranges, implying thereby that 
said device will remove carbon monoxide gas which may develop 
during the use of the gas range and will thereby insure freedom from 
the danger of poisoning by carbon monoxide gas. 

Par. 7. In truth and in fact said representations are false and 
misleading in that said Hydro-Flue is not the only satisfactory flue 
attachment on the market but is sold in competition with other sim- 
ilar attachments and devices which are designed for the same purpose 
of cleansing and purifying cooking vapors and fumes and possess 
substantially the same efficiency. In truth and in fact there is no 
device known to science which will effectively remove carbon mon- 
oxide fumes from the products of combustion emitted by gas burning 
appliances and respondents’ fine attachment is therefore not a safe 
substitute for stove pipes and does not constitute a safeguard against 
the danger of carbon monoxide when said device is used on gas- 
burning appliances. 

Par. 8. In the course and conduct of their business as hereinbefore 
described, respondents are and have been in competition with corpo- 
rations, partnerships, firms, and individuals engaged in the sale and 
shipment in commerce among and between the several States of the 

Jnited States and in the District of Columbia of similar appliances 
who truthfully represent their products in their advertising and 
otherwise. 

Par. 9. The false and misleading representations made by respond- 
ents as set forth in paragraph 5 hereof, have the capacity and 
tendency to, and do mislead and deceive the purchasing public into 
buying said Hydro-Flues in the erroneous belief that said repre- 
sentations are true and that there are no other devices on the market 
which are satisfactory and will serve the same purposes for which 
respondents’ device is offered and that said attachment constitutes 
a safeguard against the danger of carbon monoxide and that no 
hazards are encountered with respect thereto if respondents’ appli- 
ance is used and that it constitutes a safe substitute for stove pipes on 
gas ranges. As a result thereof trade has been diverted unfairly to 
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them from their said competitors whose ability to compete success- 
fully with respondents has been and is lessened and injured by the 
methods of respondents hereinbefore set forth. 

Par. 10. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 


Commission Act. 
Reevort, Fixprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 26th day of July 1938, issued, 
and, on the 28th day of July 1938, served its complaint upon the 
respondents, Ward M. Jones and John H. Jones, doing business as 
Ward Manufacturing Co., charging them with the use of unfair 
methods of competition in commerce as “commerce” is defined in said 
act. After the issuance of said complaint, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by William L. Pencke, attorney for the Commission, before Miles J. 
Furnas, examiner of the Commission theretofore duly designated by it. 
The respondents offered no testimony or other evidence. Said testi- 
mony and other evidence introduced have been duly recorded and 
filed in the office of the Commission. Thereafter the proceedings 
regularly came on for final hearing before the Commission on said 
complaint, the testimony and other evidence, and brief of counsel 
for the Commission in support of the complaint. (The respondents 
filed no brief.) And the Commission, having duly considered the 
same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents Ward M. Jones and John H. Jones are 
individuals trading and doing business as copartners under the firm 
name and style of Ward Manufacturing Co., with their office and 
principal place of business at 109 East Milwaukee Avenue, in the 
city of Detroit, State of Michigan. 

Par. 2. Said respondents are now, and for more than 1 year last 
past have been, engaged in the manufacture, sale, and distribution 
in commerce between and among the various States of the United 
States and in the District of Columbia, of a device designed to be 
attached to gas ranges. Said device, known as a “Hydro-Flue,” is a 


A 
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flue attachment to be used in lieu of stove pipes in gas ranges. Re- 


spondents cause said product, when sold, to be shipped from their 
place of business in. the State of Michigan to purchasers thereof lo- 
cated in a State or States other than the State of Michigan and in 
the District of Columbia. There is now, and has been at all times 
herein mentioned, a course of trade in said product so sold and 
distributed by respondents in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 8. Respondents, in the course and conduct of their business 
as described in paragraph 2 hereof, in soliciting the sale of and selling 
their product, furnished certain advertising circulars or letters con- 
taining the following statements: 


HYDRO-FLUE FOR GAS RANGES FOR SEVEN YEARS 


The only completely satisfactory flue attachment for replacing stove pipe, with 
patented water wash * * #* 


Also: 


There is absolutely no hazard with the use of Hydro-Flue to replace the stove 
pipe on a gas range 

Par. 4. The Commission finds that said representations, as de- 
scribed in paragraph 3 hereof, are false and misleading, in that said 
Hydro-Flue attachment is not the only satisfactory flue attachment 
on the market, but it is sold in competition with similar attachments 
and devices sold in interstate commerce, end which are designed, 
sold, and used for the same purpose. The Commission also finds that 
there is no device which will effectively remove carbon monoxide 
fumes from the products of combustion emitted by gas-burning ap- 
pliances, and respondents’ flue attachment is therefore not a safe 
substitute for stove pipes and does not constitute a safeguard against 
the danger of carbon monoxide when said device is used on gas- 
burning appliances. 

Par. 5. In the course and conduct of their business as hereinbe- 
fore described, respondents are and have been in competition with 
corporations, partnerships, firms, and individuals engaged in the 
sale and shipment in interstate commerce of similar appliances, and 
who truthfully represent their products in their advertising and 
otherwise. 

Par. 6. The Commission finds that the false and misleading repre- 
sentations made by said respondents, as set forth in the foregoing 
paragraphs hereof, have the capacity and tendency to, and do, mis- 
lead and deceive the purchasing public into buying said Hydro- 
Flues, in the erroneous belief that said representations are true and 
that there are no other devices on the market which are satisfactory 
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and will serve the same purpose for which respondents’ device is: 
offered, and that said attachment constitutes a safeguard against the 
danger of carbon monoxide and no hazards are encountered with 
respect thereto if respondents’ appliance is used, and that it consti- 
tutes a safe substitute for stove pipes on gas ranges. As a result 
thereof, trade has been diverted unfairly to said respondents from 
said competitors, whose ability to compete successfully with said 
respondents has been and is lessened and injured by the methods of 
respondent hereinbefore set forth. 


CONCLUSION 


The acts and practices of respondents, as hereinbefore found, are 
all to the injury and prejudice of the public and of competitors of 
respondents, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the provisions of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, respondents 
having offered no testimony or other evidence, brief filed in sup- 
port of the allegations of the complaint by William L. Pencke, coun- 
sel for the Commission (respondents not having filed brief and oral 
argument not having been requested), and the Commission having 
made its findings as to the facts and its conclusion that said re- 
spondents have violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondents, Ward M. Jones and John H. 
Jones, individually and doing business as Ward Manufacturing Co., 
or under any other name or names, their representatives, agents, and 
employees, directly or through any corporate or other device in con- 
uection with the offering for sale, sale, and distribution of a mechani- 
‘al device for use on gas ranges, now designated as Hydro-Flue, or any 
other device or devices of substantially similar construction and de- 
sign, whether sold under said name or any other name or names, in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 
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1. Representing in any manner that said device is the only device 
or attachment which is a satisfactory substitution for stove pipes on 
gas ranges. 

2. Representing in any manner that the use of said device on gas 
ranges is safe or harmless or that the use of said device eliminates 
or removes the carbon monoxide gas emitted by gas ranges. 

It is further ordered, That the respondents shall, within 60 days 
‘after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they complied with this order, 
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In THe Marrer oF 


CUBAN HEALTH PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3733. Complaint, Mar. 7, 1939—Decision, Oct. 10, 1939 


Where a corporation engaged in importing, selling, and distributing its “El 
Aguinaldo’ Cuban Honey” food product to purchasers in various States and 
in the District of Columbia; in advertisements which it disseminated 
through the mails, through insertion in newspapers and periodicals of gen- 
eral circulation, and through circulars and other printed or written matter, 
and which were intended and likely to induce purchase of its said produet— 

(a) Represented that said “El Aguinaldo Cuban Honey” was a cure or remedy 
for coughs, colds, asthma, and bronchitis, and constituted a competent 
treatment therefor, facts being it was not an effective remedy or cure for 
such ailments or similar respiratory disorders, excepting as it might be a 
palliative for coughs due to local irritations of throat and, applied locally, 
might have soothing effect in case of local irritations of nose; 

(0) Represented that its said product was a cure or remedy for stomach ulcers: 
and digestive disorders, and would reduce free acid content of. intestines: 
and would reduce mucous and favorably affect colitis and act as bowel 
antiseptic, facts being said product contained no alkaloids, consisted prin- 
cipally of water, levulose, and dextrose, differed little in composition from 
domestic honeys, and would not reduce such acid content or mucous, or 
have such colitis result, or act as such antiseptic, and was not such a cure 
or remedy or competent treatment for ulcers or for digestive disorders, other 
than as a bland food or, as such a food, where bland diet would be 
prescribed ; 

(¢) Represented that said honey was a tonic, which would tone the system and 
restore the body, and that it constituted a tissue builder, and use thereof 
would normalize blood count, facts being it would not have such normaliz- 
ing result and was not such a tonic, and would not accomplish other results 
above set forth, other than as supplying easily assimilated food value; and 

(d) Represented that its said product would heal and cure cuts, bruises, and 
varicose ulcers, and constituted a competent treatment therefor, facts 
being it would not accomplish such results and did not constitute such a 
treatment, other than as local applications thereof might serve as an 
adjunct to other forms of treatment; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous and mistaken belief that such statements and 
representations were true, and into purchase of its said product as result 
of such belief, and with result of placing in hands of unscrupulous or 
uninformed retailers means and instrumentality whereby they might deceive 
or mislead members of said public into erroneous belief that such repre- 


sentations were true and into purchase of its said product by reason of 
such belief: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. Frederic P. Lee of Alvord & Alvord, of Washington, D. C., 
and Shields, Ballard, Jennings & Tabor, of Lansing, Mich., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Cuban Health 
Products, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent, Cuban Health Products, Inc., is a cor- 
poration, organized and existing under the laws of the State of 
Michigan, with its office and principal place of business located at 
125 East Kalamazoo Street, Lansing, Mich. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the business of importing, selling, and distributing 
a food product under the name of “El Aguinaldo Cuban Honey.” 
Respondent causes said product, when sold, to be shipped from its 
aforesaid place of business in the State of Michigan to said pur- 
chasers located in various States of the United States other than the 
State of Michigan and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said product in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said product by the United States mails, by insertion 


in newspapers and in periodicals having a general circulation, and 


also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States, and by other means in commerce, for the pur- 
pose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of its said product, and has disseminated, and is 
now disseminating, and has caused and is now causing the dissemina- 
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tion of, false advertisements concerning its said product by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said product in commerce, 
as commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated as aforesaid, are the 
following: 


Used successfully in overcoming stomach ulcers, stomach disorders, bowel and 
colon troubles. Also asthma, bronchitis, coughs and colds. A natural tissue 
builder for the weak and anemic. 

If you suffer with stomach or intestinal ailments, or from asthma, colds and 
bronchial troubles, why not correct them with El Aguinaldo Cuban Wonder 
Honey. 

You will want El Aguinaldo Cuban Honey for colds, coughs, bronchitis and 
asthma, It will clear your nose, throat and stomach of phlegm and mucous. 
* *  * Stomach ulcers are relieved by El Aguinaldo Cuban Honey. * * * 
Physicians have had excellent results, too, in using this El Aguinaldo Cuban 
Honey for varicose ulcers. It is applied externally in this condition. * * * 
Children, or adults, who tire easily, are run down or are susceptible to colds 
are often in need of general systemic tonic. El Aguinaldo Cuban Honey is 
nature’s own product—a natural tissue builder, toning the system and helping 
to restore the body to the strong, healthy condition nature meant for you to 
have. * * * You will want El Aguinaldo Cuban Honey to apply to cuts 
and burns. 

Recommended as an aid in overcoming Asthma, Colds, Bronchitis, Stomach 
Uleers, Varicose Ulcers. 

Natural Asthma Relief. * * * Physicians report that many of their 
patients who have used this remarkable medicinal honey show a marked improve- 
ment from the first dose. The gasping, choking spasms are relieved. * * * 

In Stomach Ulcers—it reduces the free acid content, thus relieving the pain 
and irritation and giving the ulcerated surface a chance to heal. In Colitis— 
it tends to change the intestinal flora and reduces the mucous. In Bowel 
Distress—its antiseptic qualities aid in decreasing gas, mucous and belching. In 
Asthma—it tends to reduce the spasmodic attacks. In Bronchitis—its action 
helps loosen mucous and lessens the paroxysms. In Coughs—it has a soothing 
action and loosens tenacious phlegm. 

Normalizing the Red and White Blood Count Clinical tests show normalizing 
in from five to eight weeks. 

Reducing the Free Acid Content in the Digestive Tract. 

Loosing Phlegm and Reducing Mucous, Especially in Respiratory Conditions. 

An imported food sensation for bronchial and asthma victims. 

No family should be without this natural product as an insurance against ills. 

El Aguinaldo Cuban Honey. 

Bronchial and asthma victims praise its merits for the real benefits received 
during this season of the year. 

El Aguinaldo Cuban Honey. A diet supplement aiding colds, asthma, bron- 
chitis, digestive disorders. 


Par. 4. All of the said statements, together with similar statements 
appearing in respondent’s literature, purport to be descriptive of 
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respondent’s food product. Through the statements and representa- 
tions-in all its advertising literature herein set out, and other state- 
ments of similar import and effect, respondent, directly or by 
inference, represents that its food product, El Aguinaldo Cuban 
Honey, is a competent and effective remedy for, and has curative 
value in the treatment of, coughs, colds, bronchitis, and asthma, and 
that its use will relieve these disorders; that it relieves stomach ulcers, 
is a tonic and tissue builder which will tone the system and restore 
the body; that it will heal and relieve cuts, bruises, and varicose 
ulcers; that it reduces the free acid content in the intestines and 
reduces the mucous in colitis and is a bowel antiseptic; and that it 
normalizes the blood count. 

In truth and fact, the above and similar statements made by re- 
spondent in its advertising literature are false, misleading, and 
untrue. Respondent’s product is not an effective remedy or com- 
petent treatment for coughs, colds, asthma, bronchitis, or similar 
respiratory disorders, and its use will not relieve these disorders other 
than in certain cases of coughs when it will produce a soothing effect. 
It does not relieve the pain of stomach ulcers or have any curative 
value therefor. It is not a tonic or tissue builder which will tone 
the system or restore the body. It will not heal cuts, bruises, or 
varicose ulcers, though it may, in certain cases, serve as an adjunct 
in treating such conditions. Such product will not reduce the free- 
acid content of the intestines nor reduce the mucous in colitis, nor 
is it a bowel antiseptic. It will not normalize the blood count. The 
representations made by the respondent with respect to the thera- 
peutic qualities of its food product are grossly exaggerated, false, 
misleading, and untrue, as said product will not accomplish the re- 
sults claimed. The value of such product in the treatment of diges- 
tive disorders is limited to that of a bland food. 

Par. 5. The true facts are that the respondent’s honey does not 
contain any therapeutic qualities nor does it contain any alkaloids. 
It is merely a concentration of levulose and dextrose, which are the 
same properties embodied in domestic honey. These properties are 
not curative of, nor do they act as a relief agency for, any of the 
aforesaid ills. 

Par. 6. The use by the respondent of the foregoing false adver- 
tisements and deceptive and misleading statements and representa- 
tions with respect to the food product, El Aguinaldo Cuban Honey, 
disseminated as aforesaid, has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and into the purchase 
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of respondent’s said product as the result of such erroneous and 
mistaken belief. As a direct result of this erroneous and mistaken 
belief, a number of the consuming public have purchased a sub- 
stantial volume of respondent’s food product. 

Further, the acts and practices of the respondent, as herein de- 
tailed, serve to place in the hands of unscrupulous or uninformed 
retail dealers a means and instrumentality whereby said dealers may 
deceive or mislead members of the purchasing public into the errone- 
ous belief that the aforesaid representations of respondent are true 
and into the purchase of said product because of said erroneous 
belief. 

Par. 7. The acts and practices of respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
meaning and intent of the Federal Trade Commission Act. 


Repvort, Finpings As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 7th day of March 1939, issued 
and served its complaint in this proceeding upon said respondent, 
Cuban Health Products, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On April 17, 1939, the respondent filed its answer in 
this proceeding. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by the respondent and its counsel, Frederic P. Lee, and 
W. T. Kelley, chief counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation, said stipulation 
having been approved, accepted, and filed, and the Commission hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn 
therefrom. 
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ParacrarH 1. Respondent, Cuban Health Products, Inc., is a 
corporation, organized and existing under the laws of the State of 
Michigan, with its office and principal place of business located at 
125 East Kalamazoo Street, Lansing, Mich. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the business of importing, selling and distributing 
a food product under the name of “El Aguinaldo Cuban Honey.” 
Respondent causes said product, when sold, to be shipped from its 
aforesaid place of business in the State of Michigan to said pur- 
chasers located in various States of the United States other than 
the State of Michigan and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a 
course of trade in said product in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and has caused the dissemination of, 
false advertisements concerning its said product by the \United 
States mails, by insertion in newspapers and in periodicals having 
a general circulation, and also in circulars and other printed or 
written matter, all of which are distributed in commerce among and 
between the various States of the United States, and by other means 
in commerce, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said product in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false statements and representa- 
tions contained in said advertisements, disseminated as aforesaid, 
are the following: 

Used successfully in overcoming stomach ulcers, stomach disorders, bowel 
and colon troubles. A natural tissue builder for the weak and anemic. 

If you suffer from stomach or intestinal ailments, or from asthma, colds 
and bronchial troubles, why not correct them with El Aguinaldo Cuban 
Wonder Honey. 

You will want El Aguinaldo Cuban Honey for colds, coughs, bronchitis and 
asthma. It will clear your nose, throat and stomach of phlegm and mucous. 
_* * * Stomach ulcers are relieved by El Aguinaldo Cuban Honey. * * * 
Physicians have had excellent results, too, in using this El Aguinaldo Cuban 
Honey for varicose ulcers. It is applied externally in this condition. By yh 
Children, or adults, who tire easily, are run down or are susceptible to colds 
are often in need of general systemic tonic. Hl Aguinaldo Cuban Honey is 
nature’s own product—a natural tissue builder, toning the system and help- 
ing to restore the body to the strong, healthy condition nature meant for you 
to have. * * * You will want El Aguinaldo Cuban Honey to apply to cuts 


and burns. 
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Recommended as an aid in overcoming Asthma, Colds, Bronchitis, Stomach 
Uleers, Varicose Ulcers. 

Natural Asthma Relief, * * * Physicians report that many of their 
patients who have used this remarkable medicinal honey show a marked im- 
provement from the first dose. The gasping, choking spasms are relieved. 

In Stomach Ulcers—it reduces the free acid content, thus relieving the 
pain and irritation and giving the ulcerated surface a chance to heal. In 
Colitis—it tends to change the intestinal flora and reduces the mucous. In 
Bowel Distress—its antiseptic qualities aid in decreasing gas, mucous and 
belching. In Asthma—it tends to reduce the spasmodic attacks. In Bron- 
chitis—its action helps loosen mucous and lessen the paroxysms. In Coughs— 
it has a soothing action and loosens tenacious phlegm. 

Normalizing the Red and White Blood Count. Clinical tests show normal- 
izing in from five to eight weeks. 

Reducing the Free Acid Content in the Digestive Tract. 

Loosing Phlegm and Reducing Mucous, Hspecially in Respiratory Conditions. 

An imported food sensation for bronchial and asthma victims. 

No family should be without this natural product as an insurance against 
ills. 

El Aguinaldo Cuban Honey. 

Bronchial and asthma victims praise its merits for the real benefits received 
during this season of the year. 

El Aguinaldo Cuban Honey. A diet supplement aiding colds, asthma, 
bronchitis, digestive disorders. 


Par. 4. All of the said statements, together with similar state- 
ments appearing in respondent’s literature, purport to be descriptive 
of respondent’s food product. ‘Through the statements and repre- 
sentations in all its advertising literature herein set out, and other 
statements of similar import and effect, respondent, directly or by 
inference, represents that its food product, El Aguinaldo Cuban 
Honey, is a competent and effective remedy for, and has curative 
value in the treatment of, coughs, colds, bronchitis, and asthma, and 
that its use will relieve these disorders; that it relieves stomach 
ulcers, is a tonic and tissue builder which will tone the system and 
restore the body; that it will heal and relieve cuts, bruises, and 
varicose ulcers; that it reduces the free acid content in the intestines 
and reduces the mucous in colitis and is a bowel antiseptic; and that 
it normalizes the blood count. 

Par. 5. Respondent’s product is not an effective remedy or cure 
for coughs, colds, asthma, bronchitis, or similar respiratory dis- 
orders, and is not a competent treatment for these conditions, ex- 
cepting that it may be a palliative for coughs due to local irritations 
of the throat, and when applied locally may have a soothing effect 
in the case of local irritations of the nose. It does not relieve the 
pain of stomach ulcers or have any curative value therefor; how- 
ever, it can be used as a bland article of diet suitable for use 
wherever a bland diet is necessary, as in diets for the treatment of 
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gastric ulcers. It is not a tonic or tissue builder, nor will it tone the 
system or restore the body except to furnish easily assimilated food 
values. It will not heal cuts, bruises, or varicose ulcers, although 
when locally appled to cuts, bruises, and varicose ulcers it may 
serve as an adjunct to other forms of treatment for such conditions. 
It will not reduce the free acid contents of the intestines or the mu- 
cous in colitis. It is not a bowel antiseptic. It will not normalize 
the blood count. It has no value in the treatment of digestive dis- 
orders other than as a bland food; and the statements set forth in 
paragraph 8 above and similar statements made by respondent in 
its advertising literature are false, misleading, and untrue. 

Par. 6. Respondent’s honey does not contain any alkaloids. It 
consists principally of water, levulose, and dextrose and differs little 
in composition from domestic honeys. 

The use by the respondent of the foregoing false advertisements 
and deceptive and misleading statements and representations with 
respect to the food product, El Aguinaldo Cuban Honey, dissemi- 
nated as aforesaid, has had the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions are true and into the purchase of respondent’s said product as 
the result of such erroneous and mistaken belief. 

Further, the acts and practices of the respondent, as herein de- 
tailed, serve to place in the hands of unscrupulous or uninformed 
retail dealers a means and instrumentality whereby said dealers may 
deceive or mislead members of the purchasing public into the errone- 
ous belief that the aforesaid representations of respondent are true 
and into the purchase of said product because of said erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the meaning 
and intent of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
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serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an, order disposing of the proceeding, and 
the Commission having made its findings as to the facts and conelu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, the Cuban Health Products,. 
Inc., its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of honey in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of a food product now designated by the 
name “El Aguinaldo Cuban Honey,” or any other food product 
composed of substantially similar ingredients or possessing substan- 
tially similar properties, whether sold under the same name or any 
other name or names, or disseminating or causing to be disseminated 
any advertisement by any means for the purpose of inducing or 
which is likely to induce, directly or indirectly, the purchase in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
of said food product, which advertisements represent, directly or 
through implication: 

(a) That respondent’s product is a cure or remedy for coughs, 
colds, asthma, bronchitis, or similar respiratory disorders, or that said 
product constitutes a competent treatment therefor, other than as a 
palliative for coughs due to local throat irritation or for local irrita- 
tions of the nose. 

(>) That respondent’s product is a cure or remedy for stomach 
ulcers or that it constitutes a competent treatment therefor, other than 
as a bland food where a bland diet would be prescribed. 

(c) That respondent’s product is a tonic or will tone the system, 
restore the body, or constitute a tissue builder, other than to supply 
easily assimilated food values. 

(d) That respondent’s product will heal or cure cuts, bruises, or 
varicose ulcers, or that it is a competent treatment therefor, other 
than that local application of said product might serve as an adjunct 
to other forms of treatment. 

(¢) That respondent’s product will reduce the free acid content of 
the intestines, reduce mucous, or otherwise favorably affect colitis, 
or act as a bowel antiseptic. 
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(7) That the use of respondent’s product will normalize the blood 
count. 

(g) That respondent’s product is a cure or remedy for digestive 
disorders, or that said product is a competent treatment therefor other 
than as a bland food. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MatTrer OF 


COTY, INC. AND COTY PRODUCTS CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3325. Complaint, Mar. 23, 1938 1_Decision, Oct. 12, 1939 


Where a corporation engaged in packaging, labeling, bottling, offering, and 
selling perfumes which it purchased of its wholly owned subsidiary, and 
~which were blended, compounded, and sold in accordance with the exact 
formulae originated in Paris, France, by the late M. Francois Coty of Paris, 
France, and said subsidiary, engaged in blending and compounding such 
products in the United States, from ingredients imported from France and 
other countries, with domestic alcohol to make completed perfume, and in 
selling its said products, thus made, to said parent corporation and to other 
purchasers, and in active and substantial competition with others engaged 
in sale and distribution of perfumes in commerce among the various States 
and in the District of Columbia, and including among their competitors do- 
mestic makers and distributors of perfumes who make, blend, and compound 
their products in the United States, and domestic competitors who do not 
in any way represent that their products are made, blended and compounded 
in any foreign country and then imported— 

(a) Made such representations to promote sale of their products, through labels 
attached and affixed to cartons or containers thereof and through folders, 
price lists, and advertisements in newspapers and periodicals of general 
circulation, as “Coty—Paris—France,” “Composé par Coty, Paris, France,” 
and “Coty—bottled in U. S. A—France”; and 

(b) Caused to appear on cartons in which some of their said perfumes. were 
packed and sold words “Cette specialite & ses Acessoires ont ete crees par 
Coty dans ses Usines de La Cite des Parfums a Suresnes pres Paris 
(France),” followed by further statement, in French, to the effect that 
products in question were exclusively those of Coty, Inc., for the United 
States, and words “ou ils sont fabriques,” meaning of which, not supplied 
in English, was “where they are manufactured”; and 

Where various subsidiaries of said corporation first referred to, through which 
its products aforesaid were distributed prior to said subsidiaries’ dissolu- 
tion— 

(c) Caused their business stationery to bear, in addition to address of particular 
subsidiary, address “Parfums de Luxe, 25 Place Vendome, Paris”; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous and mistaken belief that their said products 
were made or compounded in France and imported into the United States, 
such as long widely popular and in demand among the trade and consuming 
public throughout the United States, and considered by many thereof as su- 
perior to perfumes made or compounded in the United States, and purchased 
by many of the consuming public in preference to latter, and into purchase 
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of their said perfumes because of erroneous and mistaken belief induced as 
above set forth, and with result of thereby diverting trade unfairly to them 
from their competitors who do not in any way represent that their products 
are made, blended, and compounded in any foreign country and then im- 
ported into the United States, when in fact made or compounded therein: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition. 


Before Mr. Edward EF. Reardon, trial examiner, 

Mr. 8. Brogdyne Teu, IT for the Commission. 

Mr, Percy A. Shay of Coudert Brothers and Mr. Lewis G. Bernstein, 
of New York City, for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Whereas, pursuant to the provisions of an act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, heretofore on the 5th day of February 
1938, issued its complaint charging Coty, Inc., Coty Products Cor- 
poration, Coty Processing Co., Inc., Coty, Inc., New York, Coty Co., 
Ltd. of Maryland, Coty Co., Ltd. of Tennessee, Coty California Cor- 
poration, and Coty New Jersey Corporation, with certain unfair 
methods of competition in commerce as “commerce” is defined in said 
act; and it now appearing to the Commission that Coty Sales Cor- 
poration has been created under the laws of the State of Delaware 
and has taken oven the functions of some of the above-named 
corporations: 

Now therefore, Pursuant to the provisions of the aforesaid act the 
Commission having reason to believe that Coty, Inc., Coty Products 
Corporation, Coty Processing Co., Inc., Coty, Inc., New York, Coty 
Co., Ltd. of Maryland, Coty Co., Ltd. of Tennessee, Coty California 
Corporation, Coty New Jersey Corporation, and the Coty Sales Cor- 
poration, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues this its amended and supplemental complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Coty, Inc., is a holding company organized under 
the laws of the State of Delaware, with its principal office in 
Wilmington, Del. 

Coty Products Corporation, a subsidiary of Coty, Inc., is a New 
York corporation, with its principal place of business at 423 West 
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Fifty-fifth Street, New York City, N. Y. Coty Processing Co., Ine., a 
subsidiary of Coty, Inc., is a New York corporation, organized under 
the laws of the State of New York, with its principal office and place 
of business at 423 West Fifty-fifth Street, New York City, N. Y. 
Coty, Inc., of New York, a subsidiary of Coty, Inc., is a corporation 
organized under the laws of the State of New York, with its principal 
office and place of business at 714 Fifth Avenue, New York City. 
Coty Co., Ltd., a subsidiary of Coty, Inc., is a corporation 
organized under the laws of the State of Maryland, with its principal 
place pf business at 25 East Lake Street, Chicago, Ill. Coty Co., 
Ltd., a subsidiary of Coty, Inc., is a corporation organized under the 
laws of the State of Tennessee, with its principal place of business 
at 99 South Second Street, Memphis, Tenn. Coty California Cor- 
poration, a subsidiary of Coty, Inc., is a corporation organized under 
the laws of the State of California, with its principal place of business 
at 833 Market Street, San Francisco, Calif. Coty New Jersey Cor- — 
poration, a subsidiary of Coty, Inc., is a corporation organized under 
the laws of the State of New Jersey, with its principal office and 
place{ of business at 46 Clinton Street, Newark, N. J. Coty Sales 
Corporation, a subsidiary of Coty, Inc., is a corporation organized 
under the laws of the State of Delaware, with its office and principal 
place of business at 714 Fifth Avenue, New York City, N. Y. 

Respondent, Coty, Inc., is a principal stockholder in and formu- 
lates, controls, and dominates the practices and policies of the other 
respondents. Said respondents have acted together and in coopera- 
tion with each other in carrying out the acts and practices and methods 
hereinafter alleged. 

Par. 2. Respondents are engaged in the business of manufacturing 
and compounding perfumes, and the sale and distribution of said 
perfumes in commerce as herein described. In the course of their 
business, when orders are received for their perfume products, 
respondents ship said products from their aforesaid places of business 
in the State of New York, or from some other place of business in 
the States of New York, Illinois, Tennessee, California, and New 
Jersey, to the purchasers thereof at their respective places of business 
in States of the United States other than the State of New York, or 
other than the State in which said respective shipments originated. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in commerce in said perfumes sold and dis- 
tributed by them between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of their said business, respondents are 
in active and substantial competition with other corporations, and 
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with partnerships and individuals engaged in the sale and distribu- 
tion of perfumes in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondents, in the course and conduct of their business 
and for the purpose of inducing the purchase of their products on the 
part of the purchasing public, cause certain labels to be attached and 
affixed to the containers of their said perfumes. These labels contain 
such statements as 

Coty—Paris—France 
Composé par Coty, Paris—France 
Coty—Bottled in U. S. A—France 
With certain of their perfumes, respondents cause to appear, on 
their advertisement card written in French, the following statement : 
Cette Spécialite & ses Accessoires ont été créés 
par Coty dans ses Usines de La Cite des Par- 
fums A Suresnes pres Paris (France). 

The translation of the foregoing statement is, “This specialty and 
its accessories were created by Coty in its factories in the City of 
Perfumes at Suresnes near Paris (France).” The translation does 
not appear on said statement. In the succeeding paragraph of said 
card, it is stated, in French, that said products are exclusively the 
property of Coty, Inc. for the United States of America, “ou ils sont 
fabriques,” (where they are manufactured). 

The subsidiary corporations which are respondents herein, also 
cause their business stationery to bear the following address: 


Parfumes de Luxe 23 Place Vendome Paris 


Par. 4. The aforesaid statements, together with others similar 
thereto not set out herein, serve as representations on the part of re- 
spondents to members of the purchasing public that said perfumes, 
so described and labeled, are made and compounded in France and im- 
ported from that country into the United States. 

Par. 5. In truth and in fact the perfumes so labeled, described, rep- 
resented, and referred to are not compounded or manufactured in 
France, or any other foreign country, but were, and all are, com- 
pounded and bottled in the United States of America. 

Par. 6. Perfumes manufactured in France have, for many years, 
enjoyed widespread popularity and demand among the trade and the 
consuming public throughout the United States, many of whom be- 
lieve and consider that perfumes manufactured in France are superior 
in quality and other desirable characteristics to perfumes manufac- 
tured in the United States. Many of the consuming public through- 
out the United States purchase perfumes manufactured in France and 
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imported to the United States in preference to perfumes manufactured 
and compounded in the United States. 

Par. 7. There are, among the competitors of the respondents, manu- 
facturers and distributors of like and similar products who truthfully 
advertise and represent the nature and merit and origin of their re- 
spective products, and who refrain from advertising or representing 
that the merchandise offered for sale by them has a value, merit, or 
origin that it does not have. 

Par, 8. The use by the respondents of the aforesaid labeling and 
advertising, designating and describing their perfumes as set out 
hereinabove, has the capacity and tendency to and does mislead, con- 
fuse, and deceive their vendees and many of the consuming public 
into the mistaken and erroneous belief that said perfumes are manu- 
factured and produced in France and imported into the United States, 
and into the purchase of said products as a result of such belief. Fur- 
ther, the acts and practices of respondents, as herein detailed, serve to 
place in the hands of unscrupulous or uniformed retail dealers a means 
and instrumentality whereby said dealers may mislead members of 
the purchasing public into the erroneous belief that said perfumes 
were, and are, manufactured and compounded in France, and into 
the purchase of respondents’ products as a result of this belief. 

As a result thereof, trade has been, and is, unfairly diverted to re- 
spondents, and those dealers who handle their products, from com- 
petitors who do not misrepresent the nature, quality, or origin of 
their respective competitive products. Thereby a substantial injury 
has been, and is, done to competition in commerce among and between 
the various States of the United States and in the District of Columbia. 


Par. 9. The aforementioned methods, acts, and practices of respond- 


ents are all to the prejudice of the public and of respondents’ com- 
petitors as hereinabove alleged. Such methods, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of section 5 of an act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, FInpines Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 23, 1938, issued, and there- 
after served its amended and supplemental complaint in this pro- 
ceeding upon respondents Coty, Inc.; Coty Products Corporation; 
Coty Processing Co., Inc.; Coty, Inc. of New York; Coty Co., Ltd., a 
Maryland corporation; Coty Co., Ltd., a Tennessee corporation; Coty 
California Corporation; Coty New Jersey Corporation; and Coty 
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Sales Corporation, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ents’, Coty, Inc., Coty Products Corporation, Coty Processing Co., 
Inc., and Coty Sales Corporation, answer thereto (respondents Coty, 
Ine. of New York, Coty Co., Ltd., a Maryland corporation, Coty Co., 
Ltd., a Tennessee corporation, Coty California Corporation, and Coty 
New Jersey Corporation having filed no answer), evidence in sup- 
port of the allegations of said amended and supplemental complaint 
was introduced by S. Brogdyne Teu, IT, attorney for the Commission, 
and in opposition to the allegations of said amended and supple- 
mental complaint by P. A. Shay of Coudert Brothers and L. G. 
Bernstein, attorneys for the respondents, before Edward E. Reardon, 
an examiner of the Commission, theretofore duly designated by it, 
and said evidence was duly recorded and filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said amended and supple- 
mental complaint, the answer thereto, evidence and briefs in sup- 
port of the allegations of the said amended and supplemental com- 
plaint and in opposition thereto, and the oral arguments of counsel 
aforesaid, and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Coty Processing Co., Inc., was a wholly owned sub- 
sidiary of Coty, Inc. It was a New York corporation organized and 
doing business under the laws of the State of New York. It had its 
principal office and place of business at 423 West Fifty-fifth Street, 
New York, N, Y. 

Par. 2. Coty, Inc., of New York, was a wholly owned subsidiary 
of Coty, Inc. It was a corporation organized under the laws of the 
State of New York, with its principal office and place of business 
located at 714 Fifth Avenue, New York, N. Y. 

Par. 38. Coty Co., Ltd., was a wholly owned subsidiary of Coty, 
Inc.; it was a corporation organized under the laws of the State of 
Maryland and had its principal place of business at 25 Kast Lake 
Street, Chicago, Ill. 

Par. 4. Coty Co., Ltd., was a wholly owned subsidiary of Coty, 
Inc. It was a corporation organized under the laws of the State of 
Tennessee. It had its principal place of business at 99 South Second 
Street, Memphis, Tenn. 
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Par. 5. Coty California Corporation was a wholly owned sub- 
sidiary of Coty., Inc. It was a corporation organized under the laws 
of the State of California, with its principal place of business at 833 
Market Street, San Francisco, Calif. 

Par. 6. Coty New Jersey Corporation was a wholly owned subsidi- 
ary of Coty, Inc., and was a corporation organized under the laws 
of the State of New Jersey, with its principal place of business at 
46 Clinton Street, Newark, N. J. 

Par. 7. Coty Sales Corporation was a wholly owned subsidiary 
of Coty, Inc., and was a corporation organized under the laws of the 
State of Delaware, with its principal place of business located at 
714 Fifth Avenue, New York, N. Y. 

Par. 8. All of the corporations named in paragraphs 1 to 7, supra, 
and wholly owned subsidiaries of Coty, Inc., were dissolved subse- 
quent to the issuance and service of the Commission’s amended and 
supplemental complaint and their functions taken over completely 
by respondent Coty Sales Corporation, and subsequently taken over 
by respondent Coty, Inc., a Delaware corporation, and their fune- 
tions are now being performed by Coty, Inc. 

Par. 9. Coty Products Corporation is a wholly owned subsidiary 
of Coty, Inc. It is a New York corporation located at 423 West 
Fifty-fifth Street, New York. It is engaged in the blending and 
compounding of products hereinafter referred to. It sold to re- 
spondent, Coty Processing Co., Inc., until that corporation was 
dissolved, and it now sells to Coty, Inc., and other purchasers outside 
the Coty group. 

Par. 10. Coty, Inc., was a holding company solely at the time of 
issuance of the amended and supplemental complaint, organized un- 
der the laws of the State of Delaware, with its principal office in 
Wilmington, Del. Subsequent to issuance of the amended and sup- 
plemental complaint and subsequent to the dissolution of the corpo- 
rations above referred to, it was qualified to do business in the State 
of New York, although its principal office is still in Wilmington, 
Del. This corporation, in addition to being a holding company, now 
engages and subsequent to the issuance of the amended and supple- 
mental complaint did engage, in the business of packaging, labeling, 
and bottling, and offering for sale and selling perfumes. 

Par. 11. The respondents acted and cooperated together to the 
extent that Coty Products Corporation supplied bulk products to 
Coty Processing Co., Inc., which in turn packaged said products, 
affixed labels thereto and thereafter sold said products to Coty, Inc., 
of New York; Coty Co., Ltd., Maryland corporation; Coty Sales 
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Corporation, Coty Co., Ltd., Tennessee corporation; Coty, California 
corporation; and Coty, New Jersey corporation as hereinbefore and 
hereinafter stated. 

Par. 12. Respondent, Coty Products Corporation, was and now is 
engaged in the business of blending and compounding perfumes, 
Coty Processing Co.; Coty Co., Ltd., Maryland corporation; Coty, 
Ince. of New York; Coty Co., Ltd., Tennessee corporation; Coty, 
New Jersey corporation; Coty, California corporation; and Coty 
Sales Corporation were engaged in the business of selling the 
perfumes so blended and compounded in commerce as hereinafter set 
forth. 

Par. 18. In carrying on business when orders were received for 
perfume products, respondent Coty Processing Co., Inc., shipped its 
products from its place of business in the State of New York to the 
places of business of respondents, Coty Co., Ltd., Maryland corpora- 
tion; Coty Co., Ltd., Tennessee corporation; Coty, New Jersey 
corporation; Coty Inc. of New York; Coty, California, and Coty 
Sales Corporation. 

Par. 14. Respondent Coty, Inc. of New York, in the conduct of 
its business, purchased said products from Coty Processing Co., Inc., 
which products were shipped by Coty Processing Co., Inc., from 
New York to Coty, Inc., of New York, in New York, and Coty, Inc., 
of New York, sold said perfume products to its customers wholly 
within the State of New York. The said products were also shipped 
by Coty Processing Company, Inc., from New York to Coty, New 
Jersey corporation in New Jersey. The Coty, New Jersey corpora- 
tion, sold and shipped said products to its customers located wholly 
within the State of New Jersey. Respondent Coty, California cor- 
poration, in the conduct of its business purchased said products from 
Coty Processing Co., Inc., in New York, and sold and shipped these 
products to its customers throughout several States of the United 
States located on or adjacent to the Pacific coast; the respondent Coty 
Co., Ltd., a Tennessee corporation, in the conduct of its business 
purchased the said products from Coty Processing Co., Inc., in New 
York and sold and shipped these products to its customers in the 
State of Tennessee and in several other states in the southern part 
of the United States; Coty Co., Ltd., a Maryland corporation, in the 
conduct of its business purchased said products from Coty Process- 
ing Co., Inc., in New York and sold and shipped these products to 
its customers from one of its places of business in the State of Illinois 
in which State it was qualified to do business and to customers located 
in other States of the United States in the midwest part of the 
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United States; Coty Sales Corporation, from the period November 
1, 1937, to June 30, 1938, sold and shipped said products to its 
customers located throughout the United States. 

Par. 15. From November 1, 1937, which was prior to the issuance 
and service of the amended and supplemental complaint, and sub- 
sequent to the issuance and service of the amended and supplemental 
complaint, and up to June 30, 1938, Coty Sales Corporation received 
orders from its customers in all the States of the United States and 
the District of Columbia and sold and shipped said products to its 
customers in the various States of the United States and in the 
District of Columbia. 

Par. 16. Respondent Coty, Inc., a Delaware corporation, subse- 
quent to the issuance and service of the amended and supplemental 
complaint, namely, from the first day of July 1938, in the conduct of 
its business, performed and now performs the functions of Coty 
Processing Co., Ine.; Coty Co., Ltd., a Maryland corporation; Coty 
Co., Ltd., a Tennessee corporation; Coty, New Jersey corporation; 
Coty, California corporation; Coty, Inc. of New York; and Coty 
Sales Corporation. 

Par. 17. Respondents Coty Processing Co., Inc.; Coty, Inc. of New 
York; Coty Co., Ltd., a Maryland corporation; Coty Co., Ltd., a 
Tennessee corporation; Coty, California corporation; Coty, New 
Jersey corporation; and Coty Sales Corporation maintained, and 
Coty, Inc., and Coty Products Corporation maintained and still 
maintain a course of trade in said products sold and distributed by 
them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 18. Respondents were and are in active and substantial com- 
petition with other corporations and with partnerships and indi- 
viduals engaged in the sale and distribution of perfumes in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 19. In the course and conduct of their business and for the 
purpose of promoting the sale of their products, respondents, by 
means of labels attached and affixed to the cartons or containers in 
which their products are packed and sold, and by means of folders, 
price lists, and advertisements inserted in newspapers and maga- 
zines having a general circulation among and between the States of 
the United States and in the District of Columbia, made certain 
representations, among which are the following appearing on the 
labels attached and affixed to the cartons or containers in which their 
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products are sold and distributed, of which the following are 
representative : 
Coty—Paris—France 
Composé par Coty, Paris, France 
Coty—bottled in U. S. A.—France 
Par. 20. The respondents have caused to appear on the cartons in 

which some of their perfumes were packed and sold the following in 
the French language: 


‘Cette specialite & ses Accessoires ont ete crees par Coty dans ses Usines de La 
Cite des Parfums a Suresnes pres Paris (France) ( 


The English translation of the above statement is: 


‘This specialty and its accessories were created by Coty in its factories in the 
City of Perfumes at Suresnes near Paris (France) 

Par. 21. The English equivalent for the French language does not 
appear on the said cartons or packages. In the following para- 
graph on said cartons or packages a statement in French is made 
that the products are exclusively the products of Coty, Inc., for the 
United States of America, “ou ils sont fabriques,” which means, 
“where they are manufactured.” 

Par. 22. The respondent subsidiary corporations of Coty, Inc., also 
caused their business stationery to bear the following address: 

Parfums de Luxe 
25 Place Vendome, 
Paris 
in addition to the address of the particular subsidiary. 

Par. 23. The perfumes labeled and described as herein set forth 
are blended or compounded in the United States of America from 
ingredients which are imported from France and other foreign coun- 
tries, and to which is added, after importation, domestic alcohol, 
making a completed perfume. All perfumes or odors sold by Coty, 
Inc., are blended, compounded, and sold following the exact formulae 
originated in Paris, France, by the late M. Francois Coty, of Paris, 
France. 

Par. 24. Perfumes made or compounded have, for many years, 
enjoyed widespread popularity and demand among the trade and 
the consuming public throughout the United States, many of whom 
believe and consider that perfumes made, or compounded in France 
are superior in quality and other desirable characteristics to per- 
fumes made or compounded in the United States. 

Par. 25. Many of the consuming public throughout the United 
States purchase perfumes made or compounded in France and im- 
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ported to the United States in preference to perfumes made, or com- 
pounded, in the United States. 

Par. 26. There are among the competitors of the respondents do- 
mestic makers and distributors of perfumes who make, blend, and 
compound their products in the United States. Some domestic com- 
petitors of respondents do not in any way represent that their prod- 
ucts are made, blended, and compounded in any foreign country and 
then imported into the United States. 

Par. 27. The use of the statements and representations made by 
the respondents as herein set forth in connection with the sale and 
distribution of their products has had, and now has, the tendency 
and capacity to mislead and confuse a substantial part of the pur- 
chasing and consuming public into the erroneous and mistaken belief 
that the respondents’ products are made or compounded in France 
and imported into the United States and into the purchase of said 
perfume because of said erroneous and mistaken belief. As a result 
thereof trade has been diverted unfairly to the respondents from 
their competitors who do not in any way represent that their prod- 
ucts are made, blended, and compounded in any foreign country 
and then imported into the United States, when in fact said products 
were made or compounded in the United States. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice of the public and respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the 
Commission, the answer of Coty, Inc., Coty Products Corporation, 
Coty Processing Co., Inc., and Coty Sales Corporation (Coty, Ine. 
of New York; Coty Co., Ltd. of Maryland; Coty Co., Ltd. of Ten- 
nessee ; Coty, California corporation; and Coty, New J ersey corpora- 
tion, having filed no answer) testimony and other evidence taken be- 
fore Edward E. Reardon, an examiner of the Commission theretofore 
duly designated by it, in support of the allegations of said amended 
and supplemental complaint and in opposition thereto, briefs filed 
herein, and oral arguments by S. Brogdyne Teu, II, counsel for the 
Commission, and Percy A. Shay, of counsel for the respondent, and 
the Commissions having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
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Federal Trade Commission Act, and it appearing to the Commission 
that the corporate respondents Coty Processing Co., Inc., Coty, Inc. 
of New York, Coty Co., Ltd., a Maryland corporation, Coty Co., Ltd., 
a ‘Tennessee corporation, Coty, California corporation, Coty, New 
Jersey corporation, and Coty Sales Corporation have been dissolved ; 

It is ordered, That the respondents Coty, Inc., and Coty Products 
Corporation, their officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of perfumes in commerce 
as “commerce” is defined in the Federal Trade Commission Act do 
forthwith cease and desist from: 

1. Representing through the use of the term “Paris” or “Paris, 
France,” or of any other terms, words, symbols, or picturizations 
indicative of French or other foreign origin of such product, or in 
any manner that perfumes which are made or compounded in the 
United States are made or compounded in France, or in any other 
foreign country; provided, however, that the country of origin of 
the various ingredients thereof may be stated when immediately ac- 
companied by a statement that such product is made or compounded 
in the United States. 

2. Using any French or other foreign terms or words, except as 
provided in paragraph 3 hereof, to designate, describe, or in any 
way to refer to perfumes made or compounded in the United States, 
unless the English translation or equivalent thereof appears as con- 
spicuously and in immediate conjunction therewith. 

3. Using the terms “Coty, Parfums de Luxe” or any other French 
or other foreign words or terms as brand or trade names for perfumes 
made or compounded in the United States, without clearly and con- 
spicuously stating in immediate connection and conjunction there- 
with that such product is made or compounded in the United States. 

It is further ordered, That this proceeding, insofar as the same 
relates to Coty Processing Co., Inc.; Coty, Inc. of New York; Coty 
Co., Ltd., a Maryland corporation; Coty Co., Ltd., a Tennessee cor- 
poration; Coty, California corporation; Coty, New Jersey corpora- 
tion, and Coty Sales Corporation, be, and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
future facts so warrant, to reopen the same and resume prosecution 
thereof in accordance with its regular procedure. 

It is further ordered, That the respondents, Coty, Inc., and Coty 
Sales Corporation, shall, within 60 days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with 
this order. 


1128 ¥EDERAL TRADE COMMISSION DECISIONS 


Order 29. F. T. C. 


In toe Marrer or 


MORTON SALT COMPANY 


CHASE AND DESIST ORDER 
Docket 2150. Order, Oct. 17, 1939 


Order requiring respondent, its officers, etc., in instant proceeding (following 
Commission’s complaint, etc., findings, and order of April 30, 1935, 20 
F. T. C. 309, placement of matter in fieri pending decisions in related salt 
cases, and the making of such decisions therein) to cease and desist from 
using the words “smoked” or “smoke,” etc., to designate, ete., salt offered 
and sold by it and which had not been directly subjected to action and 
effect of smoke from burning wood, ete., for curing, preserving, smoking, 
or flavoring meats, as in said original proceeding required and in said cease 
and desist order below set forth. 


Before Mr. Robert S. Hall, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Mr. H. H. Shelion and Sanders, Gravelle, Whitlock & Howrey, 
of Washington, D. C., for respondent. 


Orver To Crasr AND DrsIst 


This proceeding having been heard upon the complaint issued and 
served upon respondent, Morton Salt Co., and its answer thereto, 
testimony, evidence, briefs, and arguments of counsel for the Com- 
mission and counsel for respondent, and the Federal Trade Commis- 
sion having made its report in writing stating its findings as to the 
facts and its conclusion drawn therefrom that the respondent has 
been and is violating the provisions of an act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” and 
the Commission having, on April 30, 1935 entered and issued its 
order requiring the respondent, Morton Salt Co., its officers, agents, 
employees, and representatives, in connection with offering for sale 
or selling salt in interstate commerce or in the District of Columbia, 
to cease and desist, on brands or labels, and in magazines, trade 
journals, newspapers or other periodicals, or in house organs, pam- 
phlets, radio broadcasting, or in any other form of advertisement, 
directly or indirectly, expressly or impliedly, from using the word 
“smoked” or the word “smoke,” or any other word or words signify- 
ing smoke, or implying use of smoke, to designate or describe salt 
offered for sale, or sold, for curing, preserving, smoking, or flavoring 
meats, unless the salt so described or designated has been or is directly 
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subjected to the action and effect of the smoke from burning wood 
during its process of combustion sufficiently to acquire from such 
source alone all of its smoke or smoke effects for use in curing, pre- 
serving, smoking, or flavoring meats, and further ordering said re- 
spondent to file within 60 days from the service of said order a report 
in writing setting forth the manner and form of its compliance there- 
with; and by order duly entered herein on June 28, 1935 having 
extended the time for filing report of compliance with said order 
from July 31, 1935 to August 30, 1935; and by order duly entered 
hereon on June 17, 1936 having stayed said proceeding until final 
decision by the Commission in the matters of Smoke Products Co., 
et al., Docket 2783, and Pennsylvania Salt Manufacturing Co. et al., 
Docket 2784; and by order duly entered hereon on April 21, 1938 
having directed that this matter remain in fiert without prejudice to 
the right of the Commission forthwith to enter such final order as 
seems just at or after the Commission’s final decision in the matters 
of Dockets 2783 and 2784, and the Commission having made its final 
decision in the matters of Dockets 2783 and 2784, and having duly 
entered and issued its findings as to the facts and conclusions and 
orders to cease and desist in these matters, and having duly considered 
the record herein ;1 

It is ordered, That respondent, Morton Salt Co., its officers, agents, 
employees, and representatives in connection with offering for sale, 
sale, or distribution of salt in commerce, as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from using the word “smoked” or the word “smoke,” or any other 
word or words signifying smoke, or implying use of smoke, to desig- 
nate or describe salt offered for sale, or sold, for curing, preserving, 
smoking, or flavoring meats, unless the salt so described or designated 
has been or is directly subjected to the action and effect of the smoke 
from burning wood during its process of combustion sufficiently to 
acquire from such source alone all of its smoke or smoke effects for 
use in curing, preserving, smoking, or flavoring meats. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 


1 See, for said decisions, pp. 1136 and 1143, infra. 
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In THE MATTER OF 


JEFFERSON ISLAND SALT COMPANY 
CEASE AND DESIST ORDER 
Docket 2151. Order, Oct. 17, 1939 


Order requiring respondent, its officers, etc., in instant proceeding (following 
Commission’s complaint, ete., findings, and order of April 30, 1935, 20 F. T. C. 
320, placement of matter im fieri pending decisions in related salt cases, 
‘and the making of such decisions therein) to cease and desist from using 
the words “smoked” or “smoke,” ete., to designate, ete., salt offered and 
sold by it and which had not been directly subjected to action and effect 
of smoke from burning wood, etc., for curing, preserving, smoking or fla- 
voring meats, as in said original proceeding required and in said cease 
and desist order below set forth. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. Jay L. Jackson for the Commission. 
Carroll, McElwain & Ballantine, of Louisville, Ky., for respondent. 


ORDER TO CEASE AND Dessist 


This proceeding having been heard upon the complaint issued and 
served upon respondent, Jefferson Island Salt Co., and its answer 
thereto, testimony, evidence, briefs, and arguments of counsel for 
the Commission and counsel for respondent, and the Federal Trade 
Commission having made its report in writing stating its findings 
as to the facts and its conclusion drawn therefrom that the said 
respondent has been and is violating the provisions of an act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes,” and the Commission having, on April 30, 1935, 
entered and issued its order requiring the respondent, Jefferson 
Island Salt Co., its officers, agents, employees, and representatives, 
in connection with offering for sale or selling salt in interstate com- 
merce or in the District of Columbia to cease and desist on brands, 
or labels, and in magazines, trade journals, newspapers or other 
periodicals, or in house organs, pamphlets, radio broadcasting, or in 
any other form of advertisement, directly or indirectly, expressly or 
impliedly, from using the word “smoked” or the word “smoke,” or 
any other word or words signifying smoke, or implying use of smoke, 
to designate or describe salt offered for sale, or sold, for curing, pre- 
serving, smoking, or flavoring meats, unless the salt so described 
or designated has been or is directly subjected to the action and effect 
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of the smoke from burning wood during its process of combustion 
sufficiently to acquire from such source alone all of its smoke or 
smoke effects for use in curing, preserving, smoking, or flavoring 
meats, and further ordering said respondent to file within 60 days 
from the service of said order a report in writing setting forth the 
manner and form of its compliance therewith, and having by order 
duly entered herein on July 27, 1935, extended the time for filing 
report of compliance with said order from 60 days after the service 
thereof to September 15, 1935; and by order duly entered herein on 
March 5, 1937 having stayed said proceedings until final decision 
by the Commission in the matters of Smoke Products Co., et al., 
Docket 2783, and Pennsylvania Salt Manufacturing Co., et al., 
Docket 2784; and by order duly entered herein on May 20, 1938 
having directed that this matter remain in fier? without prejudice 
to the right of the Commission forthwith to enter such final order 
as seems just at or after the Commission’s final decision in the matters 
of Dockets 2783 and 2784, and the Commission having made its 
final decision in the matters of Dockets 2783 and 2784, and having 
duly entered and issued its findings as to the facts and conclusions 
and orders to cease and desist in these matters, and having duly 
considered the record herein,* 

It is ordered, That the respondent, Jefferson Island Salt Co., its 
officers, agents, employees, and representatives, in connection with 
the offering for sale, sale, or distribution of salt in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from using the word “smoked” or the word 
“smoke,” or any other word or words signifying smoke, or implying 
the use of smoke, to designate or describe salt offered for sale, or 
sold, for curing, preserving, smoking, or flavoring meats, unless the 
salt so described or designated has been or is directly subjected to 
the action and effect of the smoke from burning wood during its 
process of combustion sufficiently to acquire from such source alone 
all of its smoke or smoke effects for use in curing, preserving, smok- 
ing or flavoring meats. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which it has complied with this order. 


1 See, for said decisions, pp. 1136 and 1143, infra. 
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In tHe MaArtTer oF 


AVERY SALT COMPANY 
CEASE AND DESIST ORDER 
Docket 2248. Order, Oct. 17, 1939 


Order requiring respondent, its officers, etc, in instant proceeding (following 
Commission’s complaint, etc., findings, and order of November 28, 1936, 
23 F. T. C. 1047, placement of matter in fieri pending decisions in related 
salt cases, and the making of such decisions therein) to cease and desist 
from using word “smoke,” ete., to designate, etc., salt offered and sold by 
it and which had not been directly subjected to action and effect of smoke 
from burning wood, etc., for curing, preserving, smoking, or flavoring meats, 
and from representing that its said ‘Avery Sugar Curing Smoke Salt” 
does the complete job of curing and smoking meat, or that meat, by 
treatment with such product, acquires therefrom same taste, etc., as meat 
acquires from treatment with salt and subsequent exposure to smoke of 
burning wood, as in said original proceeding required, and in said cease 
and desist order below set forth. 


Before Mr. Charles F. Diggs and Mr. Robert S. Hail, trial 
examiners. 

Mr. Jay L. Jackson for the Commission. 

Puiney, Twombly & Hall, of New York City, for respondent. 


Orprer To Crease AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence in support of the allega- 
tions of the complaint and in opposition thereto, briefs filed herein 
and oral argument by counsel for the Commission and counsel for 
the respondent, and the Commission having made its report stating 
its findings as to the facts and its conclusion that said respondent 
has been and is violating the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” and the Commission having, on November 28, 1936, duly 
entered and issued its order requiring the respondent, Avery Salt 
Co., its officers, representatives, agents, and employees in connection 
with the offering for sale, sale, and distribution of salt in interstate 
commerce or in the District of Columbia, to cease and desist from 
certain practices, and further ordering said respondent to file within 
60 days after the service of said order a report in writing setting 
forth in detail the manner and form of its compliance therewith; 
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and by order duly entered herein on March 5, 1937 having extended 
the time for filing respondent’s report as to the manner and form 
of its compliance with said order until such time as the Commission 
has rendered its final decision in the matters of Smoke Products. 
Co., et al., Docket 2783, and Pennsylvania Salt, Manufacturing Co.,. 
et al., Docket 2784; and by order duly entered herein on May 20, 
1938 having directed that this matter remain én fier? without prej- 
udice to the right of the Commission forthwith to enter such final 
order as seems just at or after the Commission’s final decision in. 
Dockets 2783 and 2784, and the Commission having made its final 
decision in the matters of Dockets 2783 and 2784, and having duly 
entered and issued its findings as to the facts and conclusions and. 
orders to cease and desist in these matters, and having duly con- 
sidered the record herein ;+ 

It is ordered, That the respondent, Avery Salt Co., its officers,. 
representatives, agents, and employees in connection with the offer- 
ing for sale, sale, and distribution of salt in interstate commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the word “smoke,” or any other word or words signifying 
smoke, or implying use of smoke, to designate or describe salt offered 
for sale, or sold, for curing, preserving, smoking, or flavoring meats, 
unless the salt so described or designated has been or is directly sub- 
jected to the action and effect of the smoke from burning wood dur- 
ing the process and course of its combustion sufficiently to acquire 
from such source alone all of its smoke or smoke effects for use in 
curing, preserving, smoking or flavoring meats. 

2, Representing that its product described or designated as “Avery 
Sugar Curing Smoke Salt” does the complete job of curing and 
smoking meat, or that meat by treatment with such product acquires 
therefrom the same taste or flavor or other properties or effects, as 
meat acquires from treatment with salt and subsequent exposure to 
the smoke of burning wood during the process and course of its 
combustion. 

It is further ordered, That the respondent shall, within 60 days 
‘after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


1See, for said decisions, pp. 1136 and 1143, infra. 
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In THE MATTER OF 


CAREY SALT COMPANY 
CEASE AND DESIST ORDER 
Docket 2516. Order, Oct. 17, 1939 


Order requiring respondent, its officers, etc., in instant proceeding (following 
Commission’s complaint, ete., findings, and order of December 3, 1936, 24 

F. T. ©. 42, placement of matter in fieri pending decisions in related salt 

> cases, and the making of such decisions therein) to cease and desist from 
-using the word “smoke” to designate, etc., salt offered and sold by it and 
-which had not been directly subjected to action and effect of smoke from 
iburning wood, ete., for curing, preserving, stnoking, or flavoring meats, 
-and from representing that its so-called “smoke” salt cures and smoke- 
flavors meat in one operation, or cures and smokes meat at all, or that 


treatment of meat with its product is a thousand times better than the old 


_smoke house, or as good, or that meat thereby acquires same taste or flavor, 
ete., as it acquires from treatment with salt and subsequent exposure to 
‘smoke from burning wood, ete., as in said original proceeding required, 
and in said cease and desist order below set forth. 


Before Mr. Robert 8. Hall, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Williams, Martindell, Carey & Brown, of Hutchinson, Kans., for 
respondent. 


Orprr To CEASE AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, the stipulation as to certain facts and testimony and evi- 
dence in support of the allegations of the complaint and in opposi- 
tion thereto, briefs filed herein by counsel for the Commission and 
counsel for the respondent, and the Commission having made its re- 
port in writing stating its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” and the Commission having, on December 3, 1936 issued 
an order requiring the respondent, Carey Salt Co., its officers, repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of salt in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from certain 
practices, and further ordering said respondent to file within 60 days 
from and after the service of said order a report in writing setting 
forth in detail the manner and form of its compliance therewith, and 
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by order duly entered herein on March 5, 1937 having extended the 
time for filing report of compliance with said order until such time 
as the Commission rendered its final decision in the matters of Smoke 
Products Co., et al, Docket 2783, and Pennsylvania Salt Manufacturing 
Co., et al., Docket 2784; and by order duly entered herein on May 20, 
1938 having directed that this matter remain in fier? without prejudice 
to the right of the Commission forthwith to enter such final order as 
seems just at or after the Commission’s final decision in Dockets 
2783 and 2784, and the Commission having made its final decision 
in the matters of Dockets 2783 and 2784, and having duly entered 
and issued its findings as to the facts and conclusions and orders to 
cease and desist in these matters, and having duly considered the rec- 
ord herein ;t 

It is ordered, 'That the respondent, Carey Salt Company, its offi- 
cers, representatives, agents and employees, in connection with the 
offering for sale, sale, and distribution of salt in interstate commerce, 
as commerce is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the word “smoke,” or any other word or words signify- 
ing smoke or implying use of smoke, to designate or describe salt 
offered for sale, or sold, for curing, preserving, smoking, or flavoring 
meats, unless the salt so described or designated has been or is directly 
subjected to the action and effect of the smoke from burning wood 
during the process and course of its combustion sufficiently to acquire 
from such source alone all of its smoke or smoke effects for use in 
curing, preserving, smoking, or flavoring meats. 

2. Representing that its so-called smoke salt cures and smoke- 
flavors meat in one operation or that it cures and smokes meat at all 
or that treatment of meat with its said product is a thousand times 
better than the old smokehouse or as good or that meat by treatment 
with such product acquires therefrom the same taste or flavor or other 
properties or effects, as meat acquires from treatment with salt and 
subsequent exposure to the smoke from burning wood during the 
process and course of its combustion. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 


1See, for said decisions, pp. 11386 and 1143, infra. 
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In roe Marrer or 


SMOKED PRODUCTS COMPANY AND THE SMOKED SALT 
COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDHR'IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2783. Complaint, Apr. 24, 1986—Decision, Oct. 18, 1939 


Where two corporations engaged in manufacture, offer and sale of their 
“smoked salt”; in advertising their said products through magazines, 
newspapers, booklets, pamphlets, and radio broadcasts— 

Represented that meat cured or treated with “smoked salt” would be or was 
thereby subjected to smoke, and that “smoked salt” accomplished and 
did and could do all or everything that an old smokehouse could do in 
the curing or smoking of meat, through such statements, among others, 
as “The curing salt that puts actual hickory smoke into your meats,” 
(x %* %* prepared by a patented process which coats each grain of salt 
with genuine hickory wood smoke,” “* * * the salt is exposed to hickory 
wood smoke just like meat is exposed to smoke in the old-fashioned 
smoke-house * * *,” “* * * gets the smoke farther and faster into 
the meat than when meat is smoked in a smokehouse,”’ and “* * * 
sugar-cures and actually puts genuine hickory wood smoke into meats 
in one operation,” and “All that a smokehouse can do is put hickory 
smoke into your meats—Old Hickory Brand Smoked Salt does the same 
thing” ; 

Facts being when meat was cured and treated with their product it would 
not be and was not thereby subjected to smoke as such, and said product 
did not and could not do all or everything that the old smokehouse can 
and did do with respect to curing and smoking of meats; 

With effect of misleading and deceiving members of purchasing public into 
the belief that said representations were true, and into purchase of their 
said products in reliance upon such belief, and of diverting trade to them 
from competitors who do not misrepresent the efficacy of their products: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hail, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Cushman, Darby & Cushman, of Washington, D. C., and Kunkel 
& Kunkel, of Cincinnati, Ohio, for respondents. 


ComPLAINT 1 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 


* By stipulation of the parties approved by the Commission on October 13, 1939, it was 
stipulated and agreed that the complaint be considered as amended by alleging, in addition 
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mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Smoked 
Products Co., a corporation, and The Smoked Salt Co., Inc., herein- 
after called respondents, have been and are, and that each of them 
has been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent, Smoked Products Co., has been for 
several years last past, and now is, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Ohio, with its principal place of business at Cincinnati, in the State 
of Ohio, and a factory at Wyandotte, in the State of Michigan. Re- 
spondent, Smoked Products Co., is the owner and holder of certain 
patents covering or embracing the process of manufacturing so-called 
“smoked salt,” and it has also been engaged in the sale and distribu- 
tion of so-called “smoked salt” in commerce among and between the 
various States of the United States directly and through respondent, 
The Smoked Salt Co., Inc., a subsidiary, and also through a licensee 
under such patents, the Pennsylvania Salt Manufacturing Co., of 
Philadelphia, Pa. 

Respondent, The Smoked Salt Co., Inc., has been for several years 
last past and now is a corporation organized and existing under and 
by virtue of the laws of the State of Ohio, with its principal office 
and place of business at Cincinnati, in the said State of Ohio. It 
has also engaged in the sale in commerce among and between the 
various States of the United States of so-called “smoked salt.” Re- 
spondent, Smoked Products Co., owns the stock of respondent, The 
Smoked Salt Co., Inc., controls and directs its business and dominates 
its affairs, 

Respondents, Smoked Products Co. and The Smoked Salt Co., Inc., 
and also the licensee of respondent Smoked Products Co., Pennsyl- 


+o what is already alleged in the complaint, that the representations set out in subpara- 
graph 2 of paragraph 2 of the complaint herein, and in subparagraph 3 of paragraph 2 of 
‘the complaint herein also tend to mislead and deceive the purchasing public into the 
erroneous beliefs that by the use of “Old Hickory Smoked Salt” and “Old Hickory Smoked 
Salt (Sugar Cure),” the meat itself will be smoked, and that the products, namely, “Old 
Hickory Smoked Salt,’ and “Old Hickory Smoked Salt (Sugar Cure)” do everything that 
the old smokehouse did, and to purchase from respondents ‘Old Hickory Smoked Salt’? and 
“Old Hickory Smoked Salt (Sugar Cure)” in reliance upon such erroneous belief; that 
such practice of respondents has had and still has the capacity and tendency to divert 
and has diverted trade to respondents from competitors offering for sale or selling salt in 
interstate commerce, and further that the proposed substitute answer of respondents, 
dated April 17, 1939, to the complaint herein, if permitted by the Federal Trade Commis- 
sion to be filed in lieu of the answer of the respondents filed May 27, 1936, should be 
considered as the substitute answer to the said complaint as amended by this stipulation. 
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vania Salt Manufacturing Co., transport or cause to be transported 
the so-called “smoked salt” from their said places of business at 
Cincinnati, in the State of Ohio, or from the factory of respondent, 
Smoked Products Co., at Wyandott, Mich., into and through the 
various States of the United States to purchasers of such so-called 
“smoked salt” at their various points of location. 

Respondents in the course and conduct of their said business, have 
been and are engaged in competition with individuals, partnerships, 
and corporations offering for sale and selling salt in interstate 
commerce. 

Par. 2. In the course and conduct of their business as described 


in paragraph 1, respondents have offered for sale and sold, and each: 


of them has offered for sale and sold, a product which they have, and 
each of them has, described and designated as “Old Hickory Smoked 
Salt” and “Old Hickory Smoked Salt. (Sugar Cure).” 

Respondents have advertised such products by or through maga- 
zines, newspapers, booklets, pamphlets and radio broadcasting, and 
in the course of such advertisements they have employed the following 
and other similar statements and representations purporting to be 
descriptions of their products: 


The curing salt that puts actual hickory smoke into your meats. 

Old Hickory is prepared by a patented process which coats each grain of 
salt with genuine hickory wood smoke. 

In the preparation of Old Hickory Smoked Salt, the salt is exposed to hickory 
wood smoke just like meat is exposed to smoke in the old-fashioned smoke- 
house * * * And because of the rotating movement, each fine grain of 
salt is coated evenly on all sides with pure hickory smoke. 

Old Hickory Smoked Salt—because it is pure salt coated with genuine hick- 
ory smoke—gets the smoke farther and faster into the meat than when 
meat is smoked in a smokehouse. 

Old Hickory Smoked Salt sugar-cures and actually puts genuine hickory 
wood smoke into meats in one operation. 


And said respondents further caused their said product to be ad- 
vertised by means of a radio broadcast, in the course of which the 
following statements and representations were made: 

All that a smokehouse can do is put hickory smoke into your meats—Old 
Hickory Brand Smoked Salt does the same thing. 

In truth and in fact the word “smoked” when employed to desig- 
nate or describe salt for use in curing and preserving or for use in 
smoking or flavoring meats signifies and means that the salt so 
designated or described has been directly subjected to the action and 
effect of, or directly impregnated or treated with, the smoke of 
burning wood during its course of combustion without intervening 
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agencies, electrical or otherwise, sufficiently to acquire from such. 
source alone all of its smoke or smoke effects for use in curing: 
and preserving or smoking or flavoring meats. 

The product of respondents Smoked Products Co. and The’ 
Smoked Salt Co., Inc., has not been and is not subjected directly to 
the action and effect of, or directly treated or impregnated with, the’ 
smoke of burning wood during its course of combustion. In the’ 
manufacture of their so-called “Smoked Salt” the salt has not been: 
and is not exposed to hickory wood smoke just like meat is exposed. 
to wood smoke in the old fashioned smoke-house. The use of such — 
so-called “smoked salt” does not transmit the same elements, sub- 
stances, or properties or produce, or have the same effect or effects: 
upon meats as does the method or process known as the smoke- 
house process or method, or as does the actual-smoking of the meat 
itself in or by smoke as smoke is recognized and understood by the’ 
public. 

Par. 3. There have been for many years last past and now are’ 
competitors of respondents engaged in the sale of salt in interstate’ 
commerce, truthfully represented and described, for curing or pre- 
serving, or smoking, or flavoring meats. 

Par. 4. The practice of respondents, Smoked Products Co., and 
The Smoked Salt Co., Inc., in advertising their product as described. 
in paragraph 2 hereof and in offering for sale and selling it as “Old 
Hickory Smoked Salt” and “Old Hickory Smoked Salt (Sugar- 
Cure),” has had and has the capacity and tendency to mislead and de- 
ceive, and has mislead and deceived, and does mislead and deceive the 
purchasing public into the belief that such product has been subjected 
directly to the action and effect of, or directly treated or impregnated 
with, the smoke of burning wood during its course of combustion suf- 
ficiently to acquire from such source alone its smoke or smoke effects, 
and into the purchase of respondents’ Old Hickory Smoked Salt and 
Old Hickory Smoked Salt (Sugar-Cure) in reliance upon such 
erroneous belief. 

Such practice of respondents also has had and has the capacity 
and tendency to divert and has diverted and does divert trade to 
respondents from competitors offering for sale or selling salt in in- 
terstate commerce. 

Par. 5. The above and foregoing practice of respondents has been 
and is all to the prejudice of the public and respondents’ competitors, 
and in violation of the provisions of section 5 of an act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


1140 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 F. T. C, 
Report, Finprnes 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1936, issued and served 
its complaint in this proceeding upon respondents, Smoked Products 
Co. and The Smoked Salt Co., Inc., charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of the said complaint and 
the filing of respondents’ answer thereto, the Commission, by order 
herein, granted respondents’ motion for permission to withdraw 
said answer and to file in lieu thereof a substitute answer, and in 
connection therewith approved and filed a stipulation, executed by 
respondents’ counsel, Messrs. Kunkel & Kunkel, and W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, agreeing and 
stipulating that the Commission’s complaint be considered as 
amended as therein provided and that said substitute answer be con- 
sidered as a substitute answer to said complaint as amended. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, as amended, substitute 
answer and stipulation and upon respondents’ motion for disposition 
of the case upon the pleadings, and the Commission having duly 


considered the same and being now fully advised in the premises, 


finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Smoked Products Co. and The Smoked 
Salt Co., Inc., have been and are now corporations organized, existing, 
and doing business under and by virtue of the laws of the State of 
Ohio, with their principal places of business located at Fifth and 
Butler Streets, in the city of Cincinnati, of said State. At all times 
material hereto respondents have been and are now engaged in the 
business of manufacturing, offering for sale, and selling a salt 
product, otherwise known as (oneal salt,” in commerce among 
and between the various States of the Wanita States, and in causing 


the same when sold or ordered to be shipped Aa transported to’ 


purchasers thereof located in States of the United States other than 
the State of origin of said shipment. 

In the course and conduct of their aforesaid business, and at all 
times material hereto, respondents have been and are now engaged 
in competition with ohne: partnerships, and other corpora- 
tions offering for sale and acing salt in interstate commerce. 
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Par. 2. In the course and conduct of their aforesaid business re- 
spondents have offered for sale and sold, and each of them has offered 
for sale and sold, salt products designated and described as “Old 
Hickory Smoked Salt” and “Old Hickory Smoked Salt (Sugar 
cure)” and advertised such products by and through magazines, 
newspapers, booklets, pamphlets, and radio broadcasts, and in the 
course of such advertisements have employed and employ the fol- 
lowing and other similar statements and representations purporting 
to be descriptive of their said products: 

The curing salt that puts actual hickory smoke into your meats. 

Old Hickory is prepared by a patented process which coats each grain of 
salt with genuine hickory wood smoke. 

In the preparation of Old Hickory Smoked Salt, the salt is exposed to 
hickory wood smoke just like meat is exposed to smoke in the old-fashioned 
smoke-house * * * And because of the rotating movement, each fine grain: 
of salt is coated evenly on all sides with pure hickory smoke. 

Old Hickory Smoked Salt—because it is pure salt coated with genuine 
hickory smoke—gets the smoke farther and faster into the meat than when. 
meat is smoked in a smokehouse. 

Old Hickory Smoked Salt sugar-cures and actually puts genuine hickory 
wood smoke into meats in one operation. 

And said respondents further caused their said product to be 
advertised by means of a radio broadcast, in the course of which 
the following statements and representations were made: 

All that a smokehouse can do is put hickory smoke into your meats—Old 
Hickory Brand Smoked Salt does the same thing. 

Par. 3. The aforesaid statements and representations imply and 
represent that meats which are cured or treated with respondents’ 
“smoked salt” product will be or is thereby subjected to smoke and. 
that said product when applied to meat accomplishes, does, or can 
do all or everything that an old smokehouse does or can do. In 
truth and in fact, when meat is cured and treated with respondents’ 
said product, the same will not be and is not thereby subjected to 
smoke as such, and said product does not and cannot do all or every- 
thing that the old smokehouse can do or does with respect to the 
curing and smoking of meats. 

Par. 4. The aforesaid representations as so made by respondents 
have had and have a capacity and tendency to mislead and deceive, 
and do mislead and deceive, members of the purchasing public into 
the belief that said representations are true and into the purchase of 
respondents’ said products in reliance upon such erroneous belief, 
and the same have had the capacity and tendency to divert, and do 
divert, trade to respondents from competitors who do not misrepre- 
sent the efficacy of their products. 
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The aforesaid acts and practices of respondents, Smoked Products 
Co. and The Smoked Salt Co., Inc., are all to the prejudice of the 
public and respondents’ competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, as amended by stipu- 
lation, the substitute answer of respondents and upon respondents’ 
motion that the case be disposed of on the pleadings, and the Com- 
mission having made its findings as to the facts and conclusion that 


said respondents have violated the provisions of the Federal Trade | 


‘Commission Act. 

It is ordered, That the respondents, Smoked Products Co., a corpo- 
ration and The Smoked Salt Co., Inc., their officers, representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution 
of their salt products in interstate commerce, do forthwith cease and 
desist from: 

1. Representing that meat cured or treated with “smoked salt” will 
be or is thereby subjected to smoke, or 

2. Representing that “smoked salt” accomplishes, does, or can do 
all or everything that an old smokehouse does in the curing or 
smoking of meat. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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PENNSYLVANIA SALT MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2784. Complaint, Apr. 24, 1936—Decision, Oct. 18, 1939 


Where a corporation engaged in manufacturing, offering, and selling its “smoked 
salt” to purchasers in other States; in advertising its said “Old Hickory 
Smoked Salt” through magazines, newspapers, booklets, pamphlets, and 
radio broadcasts— 

Represented that meat cured or treated with ‘‘smoked salt” would be or was 
thereby subjected to smoke, and that “smoked salt” accomplished and did 
and could do all or everything that an old smokehouse could do in the 
curing or smoking of meat, through such statements, among others, as 
“x %* * eliminates the old-fashioned smokehouse, with its extra steps 
and its fire hazard, because Old Hickory cures and smokes in one opera- 
tion,’ “Why bother with the old-fashioned smokehouse when you can salt, 
sugar-cure, and smoke the most delicious meats you ever tasted, with Old 
Hickory Brand Smoked Salt all in one operation?”, and “All that a smoke- 
house can do is to put hickory smoke into your meats * * * Old 
Hickory Brand Smoked Salt does the same thing” ; 

Facts being when meat was cured and treated with its product it would not 
be and was not thereby subjected to smoke as such, and said product did 
not and could not do all or everything that the old smokehouse can and did 
do with respect to curing and smoking of meats; 

With effect of misleading and deceiving members of purchasing public into the 
pelief that said representations were true, and into purchase of its said 
product in reliance upon such belief, and of diverting trade to it from 
competitors who do not misrepresent the efficacy of their products: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. Jay L. Jackson for the Commission. 
Cushman, Darby & Cushman, of Washington, D.C., for respondent. 


ComMPLAINT 4 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Pennsyl- 


1By order dated May 21, 1936, Commission granted application to dismiss complaint as 
to General Laboratories, Inc., because of its dissolution on December 31, 1935, prior to the 
issuance of such complaint. 

By stipulation of the parties approved by the Commission on October 13, 1939, it was 
stipulated and agreed that the complaint be considered as amended by alleging, in addition 
to what is already alleged in the complaint, that the representations set out in para- 
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vania Salt Manufacturing Co. and General Laboratories, Inc.,. 
hereinafter designated respondents, have been and are, and that each 
of them has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Respondent, Pennsylvania Salt Manufacturing Co.,. 
is now and has been for several years last past a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Pennsylvania, with its principal office and place of 
business at Philadelphia, in said State. It is now, and for several 
years last past has been, engaged in the manufacture of various 
products, including salt, and in the sale of its products among and 
between the various States of the United States directly and through 
its subsidiary, respondent, General Laboratories, Inc. It operates 
plants both in the State of Pennsylvania and in the State of 
Michigan. 

Respondent, General Laboratories, Inc., is now and for several 
years last past has been a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Delaware, 
with its principal place of business in the city of Philadelphia in the 
State of Pennsylvania, and engaged in the sale of salt in commerce 
among and between the various States of the United States. It has 


been and is a subsidiary of respondent, Pennsylvania Salt Manu- 


facturing Co., which owns all of its stock, supervises, directs, dom- 
inates, and controls its business. 

It has been and is the practice of respondents to cause their product 
when sold to be transported from their place of business in the State 
of Pennsylvania, or from their operating plant which is situated at 
Wyandott in the State of Michigan, to purchasers located in various 
other States of the United States. 

In the course and conduct of their business respondents, Pennsyl- 
vania Salt Manufacturing Co. and General Laboratories, Inc., have 
been and now are, and each of them has been and now is in competi- 


graph 2 of the complaint herein tend to mislead and deceive the purchasing public into 
the erroneous beliefs that by the use of “Old Hickory Smoked Salt,” the meat itself will 
be smoked, and that the product, namely, “Old Hickory Smoked Salt,” does everything 
that_the old smokehouse did, and to purchase from respondents “Old Hickory Smoked’ 
Salt” in reliance upon such erroneous beliefs; that such practice of respondents has had 
and still has the capacity and tendency to divert and has diverted trade to respondents 
from competitors offering for sale or Selling salt in interstate commerce, and further 
that the proposed substitute answer of respondents, dated April 17, 1939, to the complaint 
herein, if permitted by the Federal Trade Commission to be filed in lieu of the answer of 
the respondents filed May 27, 1936, should be considered as the substitute answer to the 
said complaint as amended by this stipulation. 
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tion with individuals, partnerships and corporations engaged in the 
sale of salt in interstate commerce. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1, respondents have offered for sale and sold, and each 
of them has offered and sold, a product which they have and each 
of them has described and designated, and continue to describe and 
designate as “Old Hickory Smoked Salt” and “Old Hickory Smoked 
Salt (Sugar-Cure).” 

Respondents have widely advertised, and continue to advertise, 
such product by or through magazines, newspapers, booklets, pamph- 
lets, and radio broadcasting. In their advertisements by radio 
broadcasting it has been and is the practice of respondents to em- 
phasize the value of their said product by reference to its alleged 
character as “Smoked Salt.” The following is typical of their repre- 
sentations and of the representations of each of them in such forms 
of advertising: 

EARLY MORNING MARKETS 


Opening Announcement: “Each morning, except Sunday, at this time, the 
market comes to you through courtesy of the makers of Old Hickory Smoked 
Salt. Listen in for the free offer of a meat curing book which Old Hickory 
-will make in a moment.” 

Closing Announcement: “Insist on Old Hickory Smoked Salt. Be sure that 
the salt you buy bears the Old Hickory Label so that you will get the true 
wood smoke flavor. Old Hickory is the original and genuine smoke salt, and 
to get the BEST results, you should insist on Old Hickory.” 

* * * * * * * 

Old Hickory Smoked Salt eliminates the old-fashioned smokehouse, with its 
extra steps and its fire hazard, because Old Hickory cures and smokes in ONE 
operation. = 

Why bother with the old-fashioned smokehouse when you can salt, sugar- 
-cure and smoke the most delicious meats you ever tasted, with Old Hickory 
Brand Smoked Salt all in one operation? 

All that a smokehouse can do is to put hickory smoke into your meats 
%* * * Old Hickory Brand Smoked Salt does the same thing. 

The flavor is delicious and think of the time and bother it saves! You get 
-a rich sugar cure, and smoking all in one operation. 


Respondents, Pennsylvania Salt Manufacturing Co. and General 
Laboratories, Inc., have further caused the following representations 
and statements to appear in printed advertisements and advertising 
‘matter circulated or distributed among purchasers and prospective 
purchasers in the various States of the United States: 

Smokes and sugar cures. 

The Curing Salt that puts actual hickory-smoke into your Meats. 


Old Hickory Smoked Salt sugar-cures and actually puts genuine hickory- 
wood smoke into meats in one operation. 
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Delicious, savory hams and bacon with the genuine hickory smoke flavor! 
That’s what you get when you cure your meat with Old Hickory Smoked Salt 
because Old Hickory is actually smoked with genuine hickory-wood smoke. 

Old Hickory is prepared by a patented process which coats each grain of 
salt with hickory-wood smoke. ‘Thus, Old Hickory Smoked Salt penetrates, 
curing and flavoring every fibre of the meat, quickly and uniformly, from rind 
to bone—all in one operation. 

1d Hickory Smoked Salt (sugar cure is a complete cure—it salts, sugar 
cures and puts actual hickory-wood smoke into meat in one operation). 


Respondents, Pennsylvania Salt Manufacturing Co. and General 
Laboratories, Inc., have further caused the following representations 
and-statements to appear in printed advertisements and advertising 
matter circulated or distributed among purchasers and prospective 
purchasers in various States of the United States: 


Old Hickory Smoked Salt is pure salt smoked with genuine hickory smoke ~ 
that delights the palate of the most fastidious. 

Why You Should Use Only Old Hickory for Smoked Salt Curing. Old Hickory 
Smoked Salt is the only curing salt that gives a genuine, wholesome, delicious 
hickory flavor to meats because Old Hickory is the only curing salt that is 
actually smoked with genuine hickory wood smoke. 

This famous Old Hickory salt-curing method was originated, perfected and 
patented by meat-curing experts. By using Old Hickory, you eliminate all 
the drudgery, dirt, danger and doubt of the old-fashioned smokehouse * * * 
cure and smoke and at the same time * * * and retain all the natural 
goodness and health-giving qualities of the fresh meat itself. 

Only with genuine Old Hickory Smoked Salt can you get these outstanding 
meat-curing results. And here is why this is so. In the preparation-of Old 
Hickory Smoked Salt, the salt is exposed to hickory wood smoke just like meat 
is exposed to smoke in the old-fashioned smokehouse. Huge rotating drums, 
containing 99.6% pure white salt, are used. Into these drums the smoke of 
the hickory wood is forced, until every grain of salt is thoroughly coated with 
the flavor, color and fragrance of hickory smoke. And because of the rotating 
movement, each fine grain of salt is coated evenly on all sides with pure 
hickory smoke. 

Old Hickory is unlike other curing salts because it is salt actually smoked 
with hickory smoke. Curing with Old Hickory Smoked Salt gives that same 
delicious flavor which has made Virginia hams famous throughout the world. 

Old Hickory Smoked Salt—because it is pure salt coated with genuine 
hickory smoke—gets the smoke farther and faster into the meat than when 
meat is smoked in a smoke-house. The pure salt in Old Hickory cures the 
meat quickly and thoroughly right through to the bone. The hickory smoke 
goes right along with the salt, giving that delicious appetizing flavor, which 
only Old Hickory Smoked Salt can give. 


There is only one 
genuine Smoked Salt— 
Old Hickory! 
: Sale Al 43 ° 
In truth and in fact the word “smoked,” when used to designate 
or describe salt for use in curing and smoking or flavoring meats, 
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signifies and means to the purchasing public that the product so 
designated and described has been subjected directly to the action 
and effect of, or directly treated or impregnated with, the smoke 
of burning wood during the course of its combustion without inter- 
vening agencies, electrical or otherwise, sufficiently to acquire from 
such source alone all of its smoke or smoke effects for use in curing: 
and smoking or flavoring meats. 

The product of respondents, Pennsylvania Salt Manufacturing 
Co. and General Laboratories, Inc., has not been and is not subjected 
directly to the action and effect of, or directly treated or impregnated 
with, the smoke of burning wood during its course of combustion. 
In the manufacture of their so-called “Smoked Salt” the salt has 
not been and is not “exposed to hickory wood smoke just like meat 
is exposed to smoke in the old fashioned smoke-house,” nor does use 
of respondents’ product give to hams “that same delicious flavor 
which has made Virginia hams famous throughout the world.” The 
use of such so-called smoked salt does not transmit the same ele- 
ments, or substances, or properties or produce or have the same 
effects upon meats as does the method or process known as the 
smoke-house method or process, or as does the smoking of the meat 
itself by or in smoke as it is recognized and understood by the 
public. 

Par. 3. There have been for many years last past and now are 
competitors of respondents engaged in the sale of salt in interstate 
commerce, truthfully represented and described, for curing or pre- 
serving or smoking or flavoring meats. 

Par. 4. The practice of respondents, Pennsylvania Salt Manu- 
facturing Co. and General Laboratories, Inc., in advertising their 
product as described in paragraph 2 hereof and in offering for sale 
and selling it as “Old Hickory Smoked Salt” and “Old Hickory 
Smoked Salt (Sugar-Cure),” has had and has the capacity and tend- 
ency to mislead and deceive, and has mislead and deceived, and does 
mislead and deceive the purchasing public into the belief that such 
product has been subjected directly to the action and effect of, or 
directly treated or impregnated with, the smoke of burning wood 
during its course of combustion sufficiently to acquire from such 
source alone its smoke or smoke effects, and into the purchase of 
respondents’ Old Hickory Smoked Salt and Old Hickory Smoked 
Salt (Sugar-Cure) in reliance upon such erroneous belief. ; 

Such practice of respondents also has had and has the capacity 
and tendency to divert and has diverted and does divert trade to 
respondents from competitors offering for sale or selling salt in 
interstate commerce. 
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Par. 5. The above and foregoing practice of respondents has been 
and is all to the prejudice of the public and respondents’ competi- 
tors, and in violation of the provisions of section 5 of an act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Frnpings 4s To THE Facrs, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1936, issued and served 
its complaint in this proceeding upon respondent, Pennsylvania Salt 
Manufacturing Co., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of the said complaint and the filing of respondent’s 
answer thereto, the Commission, by order herein, granted respond- 
ent’s motion for permission to withdraw said answer and to file in 
lieu thereof a substitute answer, and in connection therewith approved 
and filed a stipulation, executed by respondent’s counsel, Arlon V. 
Cushman, of Messrs. Cushman, Darby and Cushman, and W. T. 
Kelley, chief counsel for the Federal Trade Commission, agreeing 
and stipulating that the Commission’s complaint be-.considered as 
amended as therein provided and that said substitute answer be con- 
sidered as a substitute answer to said complaint as amended. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on said complaint, as amended, substitute answer and 
stipulation and upon respondent’s motion for disposition of the case 
upon the pleadings, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Pennsylvania Salt Manufacturing Co., 
has been and is now a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Pennsylvania, 
with its principal office and place of business located in the Widner 
Building in the city of Philadelphia of said State. At all times mate- 
rial hereto respondent has been and is now engaged in the business of 
manufacturing, offering for sale and selling a salt product, otherwise 
known as “smoked salt,” in commerce among and between the various 
States of the United States, and in causing the same when sold or 
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ordered to be shipped and transported to purchasers thereof located 
in States of the United States other than the State of origin of said 
shipment. 

In the course and conduct of its aforesaid business, and at all times 
material hereto, respondent has been and is now engaged in competi- 
tion with individuals, partnerships, and other corporations offering 
for sale, and selling, salt in interstate commerce. 

Par. 2. In the course and conduct of its aforesaid business respond- 
ent has offered for sale and sold salt products designated and described 
as “Old Hickory Smoked Salt,” and advertised such products by 
and through magazines, newspapers, booklets, pamphlets, and radio 
broadcasts, and in the course of such advertisements has employed 
and employs the following and other similar statements and repre- 
sentations purporting to be descriptive of its said products: 

Old Hickory Smoked Salt eliminates the old-fashioned smokehouse, with its 
extra steps and its fire hazard, because Old Hickory cures and smokes in One 
operation. 

Why bother with the old-fashioned smokehouse when you can salt, sugar- 
cure and smoke the most delicious meats you ever tasted, with Old Hickory 
Brand Smoked Salt all in one operation? 

All that a smokebouse can do is to put hickory smokeinto yourmeats * * * 
Old Hickory Brand Smoked Salt does the same thing. 

The flavor is delicious and think of the time and bother it saves! You geta 
rich sugar cure, and smoking all in one operation. 

Par. 3. The aforesaid statements and representations imply and 
represent that meats which are cured or treated with respondent’s 
“smoked salt” product will be or are thereby subjected to smoke and 
that said product when applied to meat accomplishes, does, or can 
do all or everything that an old smokehouse does or can do. In truth 
and in fact, when meat is cured and treated with respondent’s said 
product, the same will not be and is not thereby subjected to smoke 
as such, and said product does not and cannot do all or everything 
that the old smokehouse can do or does with respect to the curing and 
smoking of meats. 

Par. 4. The aforesaid representations as so made by respondent 
have had and have a capacity and tendency to mislead and deceive, 
and do mislead and deceive, members of the purchasing public into 
the belief that said representations are true and into the purchase of 
respondent’s said products in reliance upon such erroneous belief, and 
the same have had the capacity and tendency to divert, and do divert, 
trade to respondent from competitors who do not misrepresent the 
efficacy of their products. 

213706™—40—VoL. 29——-75 
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The aforesaid acts and practices of respondent, Pennsylvania Salt 
Manufacturing Co., are all to the prejudice of the public and respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, as amended by stipu- 
lation, the substitute answer of respondent and upon respondent’s 
motion that the case be disposed of on the pleadings, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent Pennsylvania Salt Manufactur- 
ing Co., a corporation, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device in 
connection with the offering for sale, sale, and distribution of its salt 
products in interstate commerce, do forthwith cease and desist from: 

1. Representing that meat cured or treated with “smoked salt” 
will be or is thereby subjected to smoke, or 

2. Representing that “smoked salt” accomplishes, does, or can do 
all or everything that an old smokehouse does in the curing or 
smoking of meat. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Comtmresion a report in 


writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer or 


H. P. CLEARWATER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3777. Complaint, Apr. 29, 1939—Decision, Oct. 18, 1939 


Where an individual engaged in manufacture, and in sale and distribution 
of certain preparations referred to as “Rheumatic Arthritis Treatment,” — 
and consisting originally of two, and later of three, tablets, to purchasers 
in various other States and in the District of Columbia, in substantial 
competition with others engaged in sale and distribution of other prepara- 
tions used in treatment of ailments and conditions for which he recom- 
mended his said products, and including many who do not misrepresent 
their preparations or therapeutic properties thereof; in advertisements 
which he disseminated through the mails, through insertions in newspapers 
and periodicals of general circulation, and through circulars, folders, letters, 
and other printed or written matter, including excerpts or purported 
excerpts from testimonials, and which were distributed in commerce among 
the various States and were intended and likely to induce purchase of 
his said products— 

(@) Represented that his training, education, and experience had been such as 
to enable him to determine causes of, and correct treatment of, and cure 
for, arthritis or rheumatism, and that said ailments were caused by poor 
physical condition due to faulty habits of eating and living, fatigue, ex- 
cesses or faulty metabolism, and were principally due to constipation, 
with its resulting generation and accumulation of poisons absorbed into the 
blood stream, and with remedy lying in the elimination of current and 
accumulated poisons and irritants, and through influencing metabolic 
processes of the body, and that his statements and representations as to 
causes and method of treatment of said ailments were sound and based 
upon known and true scientific facts, and reflected consensus of the best 
and most advanced prevailing professional and scientific thought; 

(b) Represented that his treatment acted through dissolving and throwing 
out such poisons through the bowels and kidneys, and through preventing 
others from entering, and through distributing to the body tissues sub- 
stances which would increase resistance to circulating poisons, improving 
condition of the blood and favorably influencing nutritional and metabolic 
processes, and rendering body normal and relieving pains; and 

(c) Represented that his treatment was a marvelous achievement which made 

' possible cure for rheumatism and arthritis hitherto regarded as impossible, 
and constitued an adequate and competent treatment for cure of said 
ailments and conditions and sciatica and lumbago, which would, in all 
cases, relieve pain incident thereto; 

Facts being his education and experience had not been such as to render him 
capable of determining causes of rheumatism and arthritis of competent 
and effective treatments or remedies therefor, no concensus or majority 
of professional or scientific opinion supported his said statements as to 
causes, treatments, and cure, and such statements were not based upon 
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known and true scientific facts, concensus of present-day medical opinion 
is that conditions in question are not due to circulating poisons as afore- 
said, and will not be cured or in all cases relieved by tonic-reconstructive, 
laxative, carminative, and analgesic actions constituting therapeutically 
significant effects of his said products, constipation does not in all cases 
result in generation of poison as aforesaid, no drugs or substances known 
to medical science will eliminate, ete., irritants assertedly causative, as 
above, of said condition and as claimed, or accomplish other results set 
forth, and his said products do not, either singly or in combination, con- 
stitute competent and adequate treatment or cure for disease complexes 
commonly known as arthritis, rheumatism, sciatica, or lumbago, but effect 
thereof is limited, as above indicated, and to relief from pain equivalent 
“to that afforded by aspirin, and with analgesics not present in sufficient 
quantity in recommended doses to assure such relief in all cases; 

With effect of engendering in minds of substantial portion of purchasing public 
belief that such statements, representations, and claims were true, and 
that his treatment possessed properties claimed and would accomplish 
results indicated, and of causing substantial portion thereof, by reason 
of such erroneous and mistaken belief, to purchase substantial quantities 
of said products, and of thereby diverting trade unfairly to him from 
competitors engaged as hereinbefore set forth, and who truthfully ad- 
vertise effectiveness and therapeutie value of their respective preparations: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices therein. 


Mr. Randolph W. Branch for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that H. P. Clearwater, 
an individual, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 0 

Paracrarn 1. Respondent, H. P. Clearwater, is an individual hav- 
ing his offices and principal place of business at 145 Walter Street, 
Hallowell, Maine. 

Par. 2. Respondent is now, and for more than 4 years last past, 
has been engaged in the business of manufacturing, selling, and dis- 
iributing certain preparations which together constitute what is 
referred to by respondent as his “Rheumatic Arthritis Treatment,” 
and are intended for use in the mitigation or treatment of diseases 
inman. Respondent sells such preparations to members of the pur- 
chasing public situated in the various States of the United States 
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and in the District of Columbia, and causes said preparations, when 
sold by him, to be transported from his aforesaid place of business 
in the State of Maine to purchasers thereof located in various States 
of the United States other than the State of Maine and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in commerce in said prep- 
arations among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between various States of the United States and 
in the District of Columbia, with other individuals and with firms, 
corporations, and partnerships selling and distributing preparations 
and products designed and intended for and used in the treatment, 
relief, and remedy of the conditions of the human body for which re- 
spondent recommends the use of his said preparations. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products or the therapeutic 
properties thereof, and who do not make any false statements in 
connection with the sale and distribution of their said preparations 
and products. 

Par. 4. In the course and conduct of his aforesaid business the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing, the dissemination of false advertisements 
concerning his said preparations by United States mails, by insertion 
in newspapers and periodicals having a general circulation and also 
in circulars, folders, letters, and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of his said preparations; and has disseminated, 
and is now disseminating, and has caused, and is now causing the 
dissemination of, false advertisements concerning his preparations by 
various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of his said preparations 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false statements and representa- 
tions contained in said advertisements disseminated and caused to be 
disseminated as aforesaid, are the following: 

My association with medicine began early in life * * * a position was 
offered me in a Pharmacy owned and operated by J. Q. A. Hawes, M. D. 

* * * Jt was really a rare opportunity * * *. Under his careful in- 
struction I gained much valuable information * * *, Following this I had 
a further helpful experience as Hospital Steward * * *, Later on * * * 
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I pursued my studies for a time with Dr. A. C. Howland *7(*  *, Muecheor 
my time was devoted to reading and studying along this line ee ir gets 

* %* * the observer occupying a position of advantage like mine may deter- 
mine with a substantial degree of accuracy what is best in current professional 
thought regarding some particular disease condition and its treatment. 

In attempting to arrive at a fair consensus of prevailing opinion on Rheuma- 
tism-Arthritis I have perhaps enjoyed advantages over the average member of 
the medical profession * * *, 

* * * my treatment is based upon the best and most advanced thought 
in professional and scientific circles. 

* %* * in an honest and conscientious effort to place before you * * * 
these scientific facts about Arthritis and Rheumatism which are well known 
to be absolutely true. 

We become * * * rheumatic because we have permitted our physical 
condition to be depleted through neglect, faulty habits of living and eating, 
fatigue, excesses or other indiscretions. 

* * * the excess circulating poisons created through faulty metab- 
olism tore f.* 


But this much is known: Arthritis * * * results mainly from absorption f 


of certain mixed body poisons into the blood stream arising from one or more 
sources of infection. * * * That it is only when they accumulate in excess 
and the natural resistive forces of the body have become depleted so that the 
poisons are not properly eliminated or thrown out of the system that Rheuma- 
tism-Arthritis conditions finally result. 

* * * those circulating poisons are in your blood and system in excess and 
that unless you thoroughly eliminate those excess poisons you may sooner or 
later suffer from an attack * * #*, 

And so my treatment represents a combination of remedial agents designed 
to enable the life-blood stream to distribute to the various tissues of the body 
Substances which tend to increase its resistance against these invading 
circulating poisons, 

The whole secret * * * of the beneficial results of my treatment lies 
in its power to assist Mother Nature * * * to eliminate these poisonous 
elements as described within the blood and system and to influence nutritional 
and Metabolic processes of the body, thus tuning up and establishing normal 
conditions and at the same time relieving the distressing, torturing 
painsynsig tacit. 

Among its several ingredients is one of much importance because it facilitates 
the elimination of harmful substances as formed by faults of daily metabolism 
and moreoyer another * * * acts by one of the best constitutional means 
known to dissolve and throw out long accumulated irritants which by their 
presence in different localities of the body induce the aches, pains, and irrita- 
tions from which the suffering comes. Another ingredient tends further to 


normalize body metabolism and revitalize all tissues by replenishing existing 


deficiencies. 

And that this process of systematic purification is not accomplished alto- 
gether by putting something into the body but by taking the poison and impuri- 
ties out and preventing others from gaining entrance. 

I am free from Rheumatism. * * * 

* * * now is a time of marvelous achievements when the seeming impos- 
sibilities of yesterday become the demonstrated, proven facts of today * * * 
grasp this opportunity that is now within your reach! 
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* * * it was this book and treatment that set me free from this terrible 
disease and suffering. 


and took the medicine 90 days and have been free from Rheumatism for 
twelve years now. 

It is indeed a remarkable remedy * * *., 

Your medicine relieved me of Rheumatism when everything else failed. 

I had a most severe attack of Lumbago and Sciatica, * * * I am now 
free. 


After months of pain and suffering learns of my treatment—gets blessed 
relict es > se) jem: 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not herein set out, all of 
which purport to be descriptive of the causes of the ailments and con- 
ditions of the human body for which respondent recommends his 
treatment, the treatment itself and its effectiveness in the treatment 
and cure of the said ailments and conditions, respondent directly and 
by implication among other things has represented: that his training, 
education and experience have been such as to enable him to determine 
the causes of, and the correct treatment of and cure for, arthritis and 
rheumatism; that the causes of arthritis and rheumatism as set forth 
in his advertising and his method of treatment are sound, are based 
upon known and true scientific facts and reflect a consensus of the 
best and most advanced prevailing professional and scientific thought; 
that arthritis and rheumatism are caused by poor physical condtion 
due to faulty habits of eating and living, fatigue, excesses, or faulty 
metabolism and are principally due to constipation; that constipation 
results in the generation and accumulation of poisons which are ab- 
sorbed in the blood stream, and cause rheumatism and arthritis; 
that so long as an excess of these poisons remains in the blood the per- 
son is liable to be afflicted with rheumatic or arthritic pains; that the 
remedy is by the elimination of current and accumulated poisons and 
irritants from the blood and system and by influencing the metabolic 
processes of the body; that respondent’s treatment acts by dissolving 
and throwing out these poisons through the bowels and kidneys, pre- 
venting other poisons from entering, distributing to the body tissues 
substances which will increase the resistance of the body to the cir- 
culating poisons, improving the condition of the blood, favorably 
influencing the nutritional and metabolic process rendering the body 
normal and relieving pains; that respondent’s treatment is a marvel- 
ous achievement and makes possible the cure for rheumatism and ar- 
thritis hitherto regarded as impossible; that it is an adequate and com- 
petent treatment for and will cure arthritis, rheumatism, sciatica and 
lumbago, and will in all cases relieve the pain incident thereto. 

Par. 6. The aforesaid representations used and disseminated by the 
respondent in the matter above described are grossly exaggerated, 
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misleading and untrue and constitute false advertising. In truth and 
in fact respondent’s training, education, and experience have not been 
such as to render him capable of determining the causes of rheumatism 
and arthritis or devising an adequate or competent treatment or cure 
therefor. There is no censensus or majority of professional or scien- 
tific opinion which supports respondent’s statements as to the causes 
of these ailments or the means by which they should be treated or 
cured, nor are such statements based upon known and true scientific 
facts. The consensus of present-day medical opinion is that they 
are not due to circulating poisons in the blood stream due to con- 
stipation, faulty metabolism, or poor physical condition, and will not 
be cured or in all cases relieved by the purging, tonic, laxative, cathar- 
tic, carminative, and analgesic actions which are the therapeutically 
significant effects of respondent’s preparations. Constipation does not 
in all cases result in the generation of poisons in the digestive tract. 
There are no drugs or substances known to medical science which will 
eliminate dissolve or throw out irritants from the blood stream or 
tissues, or increase resistance to rheumatic disease, or revitalize cell 
tissues by replenishing existing deficiencies or prevent poisons from 
entering the system. None of the ingredients of respondent’s treat- 
ment singly or in combination will render the body normal. Respond- 
ent’s preparations are not singly or in combination a competent and 
adequate treatment for, nor will they cure, arthritis, rheumatism, sciat- 
ica, or lumbago. Their effect is limited to a laxative, tonic and mildly 
carminative action and to a relief from pain equivalent to that afforded 
by aspirin. In the recommended dosage the treatment does not con- 
tain analgesics in sufficient quantity to assure relief from pain in all 
cases. 

Par. 7. The use by respondent of the foregoing false, deceptive, and 
misleading statements, representations, and claims disseminated as 
aforesaid with respect to the said preparations, has had, and now has 
the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false statements, representations and claims 
are true; that respondent’s preparations possess the properties claimed 
and represented and will accomplish the results indicated, and causes 
a substantial portion of the purchasing public, situated in various 
States of the United States, because of such erroneous and mistaken be- 
liefs, to purchase substantial quantities of respondent’s preparations. 

As a result, trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the effective- 
ness and use of their said preparations and products as described in 
paragraph 3 hereof. In consequence thereof, injury has been 
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and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of respon- 
dent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 29, 1989, issued and there- 
after served its complaint in this proceeding upon said respondent, 
H. P. Clearwater, charging him with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On June 6, 
1939, the respondent filed his answer in this proceeding. Thereafter 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent and 
Richard P. Whiteley, Assistant Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support 
of the charges stated in the complaint or in opposition thereto, and 
that the Commission may proceed upon said statement of facts to 
make its report stating its findings as to the facts and its conclusion 
based thereon, and enter its order disposing of the proceeding with- 
out the presentation of argument or the filing of briefs. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answer and stipulation, said stipulation 
having been approved, accepted and filed and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, H. P. Clearwater, is an individual 
having his offices and principal place of business at 145 Water Street, 
Hallowell, Maine. Respondent is now, and for more than four years 
last past, has been, engaged in the business of manufacturing, selling, 
and distributing certain preparations referred to by the respondent 
as a “Rheumatic Arthritis Treatment,” and intended for use in the 
mitigation or treatment of diseases in man. 
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In the course and conduct of his business respondent causes, and 
has caused, said preparations when sold to be transported from his 
aforesaid place of business in Maine to purchasers thereof located in 
various States of the United States other than Maine and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said preparations 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. Prior to 1938, the said treatment consisted of two tablets. 
One of these tablets was made according to the following formula: 


Sodium) Salicylate2=<—e= 222 js = week SS 2 ee 5 gr. 
Poftassivim>lodide 2 25 ses ie a ee ee or. 
CSS COTE ie aero eres ses ee a Re ce ce a Y% gr. 
Oleoresin! Ginger. ee ee ear ne ee Yoo gr. 


Oil Nutmeg 
Oil of Cinnamin 
Oil of Cloves 


in each pink sugar-coated tablet. 


The other tablet was made according to the following formula: 


Oascatin 3. See re Sea a ee a eee WY gr. 
FRESE POC OPEV Y LUT aaa re ¥y gr. 
PowdF 'Capsic ums ens ea ee eed SONS SOD Renee See eee Yq gr. 
Powd: NuxiVomica 22:38) 87> Sy eo ees Tere ree Ye gr. 
Blaudis: MassS:5282 520s bee ee Es ee deer 
Powd, Gentian2 <sst2-2222 2 Seen eS Se eee iv en: 


in each white sugar-coated tablet. 


During the year 1938, the formula for the first tablet was changed, 
and thereafter the said tablet was made according to the following 
formula : 


IBlAUG'S Mass. 228 wee ee eee ee er oe 3. gr, 
Manganese. DiOxid@= = a ee ee Y, gr. 
ATSeniG™ PrlOxid Gree. eo rn ee Yoo gr. 
Mercurie (Chloride Sse Te ae eee Yeo gr 
Potasstumlodid ees esses i352) Se eee eee 1 gr 
Sulphur: Colloidal 2: 2 eee Se. ee eee Y gr 
Calcium Gly cerophosphatesss= see a= sn veenene eee 1% gr 
Zine, Phosphide. 22 ae ss eee ee eee ae Ye gr 
Ext.NuxnV omicast 2 asus 30 9 eee ee Ye er 
Cascarint 21 - = 2 Set So ee ee % gr 
Oleoresin: Ginger. — inte = Tease Se ee eee Yoo gr 


Oil Nutmeg 
Oil Cinnamon 
Oil Cloves 
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The formula for the white tablet was not changed, but the treat- 
ment was enlarged so as to include a third tablet containing 5 grains 
acetylsalicylic acid, oil of eucalyptus, and inert coloring. 

Par. 3. In the course and conduct of his business as aforesaid, 
respondent is now and has been for more than 4 years last past in 
substantial competition in commerce among and between the various 
States of the United States with other individuals and with firms, 
partnerships, and corporations engaged in the sale and distribution 
of other preparations used in the treatment of the ailments and con- 
ditions of the human body for which respondent recommends the 
use of his said preparations. 

Among such competitors in said commerce are many who do not 
misrepresent their said preparations or the therapeutic properties 
thereof. 

Par. 4. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing, the dissemination of advertisements con- 
cerning his said preparations by United States mails, by insertion 
in newspapers and periodicals having a general circulation and also 
in circulars, folders, letters, and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of his said preparations; and has disseminated, 
and is now disseminating, and has caused, and is now causing the 
dissemination of, advertisements concerning his preparations by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of his said preparations 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. Among and typical of the statements and representa- 
tions contained in said advertisements disseminated and caused to 
be disseminated as aforesaid, are the following: 

My association with medicine began early in life * * * a position was 
offered me in a Pharmacy owned and operated by J. Q. A. Hawes, M. D. 
‘* * * . It was really a rare opportunity * * *. Under his careful 
jnstruction I gained much valuable information * * *. Following this I 
had a further helpful experience as Hospital Steward * * *, Later on 
* * * JT pursued my studies for a time with Dr. A. C. Howland * * *, 
Much of my time was devoted to reading and studying along this line * * *, 

* * * the observer occupying a position of advantage like mine may 


determine with a substantial degree of accuracy what is best in current pro- 
fessional thought regarding some particular disease condition and its treatment. 
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In attempting to arrive at a fair consensus of prevailing opinion on Rheuma- 
tism-Arthritis I have perhaps enjoyed advantages over the average member of 


the medical profession * * *. 
* * * my treatment is based upon the best and most advanced thought 


in professional and scientific circles. 

* * * in an honest and conscientious effort to place before you 
these scientific facts about Arthritis and Rheumatism which are well known 
to be absolutely true. 

We become * * * rheumatic because we have permitted our physical 
condition to be depleted through neglect, faulty habits of living and eating, 
fatigue, excesses or other indiscretions. 

* * * the excess circulating poisons created through faulty metab- 
olism ee aes 

But this much is known: Arthritis * * * results mainly * * * from 
absorption of certain mixed body poisons into the blood stream arising from 
one or more sources of infection. * * * That it is only when they accumu- 
late in excess and the natural resistive forces of the body have become depleted 
so that the poisons are not properly eliminated or thrown out of the systems 
that Rheumatism-Arthritis conditions finally result. 

* * * those circulating poisons are in your blood and system in excess, 
and that unless you thoroughly eliminate those excess poisons you may sooner 
or later suffer from an attack * * *, 

And so my treatment represents a combination of remedial agents designed 
to enable the life-blood stream to distribute to the various tissues of the body 
substances which tend to increase its resistance against these invading circulat- 
ing poisons. 

The whole secret * * * of the beneficial results of my treatment lies 
in its power to assist Mother Nature * * * to eliminate these poisonous 
elements as described within the blood and system and to influence nutritional 
and Metabolic processes of the body, thus tuning up and establishing normal 
conditions and at the same time relieving the distressing, torturing 
pains =e *: 

Among its several ingredients is one of much importance because it facilitates 
the elimination of harmful substances as formed by faults of daily metabolism 
and moreover another—acts by one of the best constitutional means known to 
dissolve and throw out long accumulated irritants which by their presence in 
different localities of the body induce the aches, pains, and irritations from 
which the suffering comes. Another ingredient tends further to normalize 
body metabolism and revitalize all tissues by replenishing existing deficiencies, 

And that this process of systematic purification is not accomplished alto- 
gether by putting something into the body but by taking the poison and 
impurities out and preventing others from gaining entrance. 

I am free from rheumatism. * * * 

* * * now is a time of marvelous achievements when the seeming im- 
possibilities of yesterday become the demonstrated, proven facts of today— 
grasp this opportunity that is now within your reach! 

* * * it was this book and treatment that set me free from this terrible 
disease and suffering. 

and took the medicine 90 days and have been free from Rheumatism for 
twelve years now. 

It is indeed a remarkable remedy * * * 


* eee 
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Your medicine relieved me of Rheumatism when everything else failed. 

I had a most severe attack of Lumbago and Sciatica, * * * I am 
now free. 

After months of pain and suffering learns of my treatment * * * gets 
blessed relief * * *, 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not herein set out, all 
of which purport to be descriptive of the causes of the ailments and 
conditions of the human body for which respondent recommends his 
treatments, the treatments themselves and their effectiveness in the 
treatment and cure of the said ailments and conditions, respondent 
directly and by implication among other things has represented: 
that his training, education, and experience have been such as to 
enable him to determine the causes of, and the correct treatment of 
and cure for, arthritis and rheumatism; that respondent’s state- 
ments and representations as to the causes of arthritis and rheuma- 
tism set forth in his advertising and his method of treatment for 
arthritis and rheumatism are sound, are based upon known and 
true scientific facts and reflect a consensus of the best and most 
advanced prevailing professional and scientific thought; that 
arthritis and rheumatism are caused by poor physical condition due 
to faulty habits of eating and living, fatigue, excesses, or faulty 
metabolism and are principally due to constipation; that constipa- 
tion results in the generation and accumulation of poisons which 
are absorbed into the blood stream, and cause rheumatism and 
arthritis; that so long as an excess of these poisons remains in the 
blood the person is liable to be afflicted with rheumatic or arthritic 
pains; that the remedy for arthritis and rheumatism is by the 
elimination of current and accumulated poisons and irritants from 
the blood and system and by influencing the metabolic processes of 
the body; that respondent’s treatment acts by dissolving and throw- 
ing out these poisons through the bowels and kidneys, preventing 
other poisons from entering, distributing to the body tissues sub- 
stances which will increase the resistance of the body to the cir- 
culating poisons, improving the condition of the blood, favorably 
influencing the nutritional and metabolic process, rendering the 
body normal and relieving pain; that respondent’s treatment. is 
a marvelous achievement and makes possible the cure for rheuma- 
tism and arthritis hitherto regarded as impossible; that it is an 
adequate and competent treatment for and will cure arthritis, 
rheumatism, sciatica, and lumbago, and will in all cases relieve the 


pain incident thereto. 
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Par. 6. The representations made by respondent directly and by 
implication and used and disseminated by respondent in the manner 
described with respect to his said treatment are exaggerated, mis- 
leading, and untrue, and constitute false advertising. In truth and 
in fact respondent’s training, education, and experience have not 
been such as to render him capable of determining the causes of 
rheumatism and arthritis or the competent and effective treatments 
or remedies therefor. There is no consensus or majority of profes- 
sional or scientific opinion which supports respondent’s statements 
as to the causes of these ailments or the means by which they should 
be treated or cured, nor are such statements based upon known and 
true scientific facts. The consensus of present-day medical opinion 
is that such conditions are not due to circulating poisons in the 
blood stream due to constipation, faulty metabolism, or poor physical 


condition, and will not be cured or in all cases relieved by the tonic- _ 


reconstructive, laxative, carminative, and analgesic actions which 
are the therapeutically significant effects of respondent’s prepara- 
tions. Constipation does not in all cases result in the generation 
of poisons in the digestive tract. There are no drugs or substances 
known to medical science which will eliminate, dissolve or throw 
out irritants alleged by the respondent to be causative of rheuma- 
tism and arthritis from the blood stream or tissues, revitalize all 
tissues by replenishing existing deficiencies or prevent poisons from 
entering the system. None of the ingredients of respondent’s treat- 
ment singly or in combination will render the body normal. 
Respondent’s preparations are not singly or in combination a com- 
petent and adequate treatment for, nor will they cure, the disease 
complexes commonly known as arthritis, rheumatism, sciatica, or 
lumbago. Their effect is limited to a laxative, tonic-reconstructive, 
and mildly carminative action and to a relief from pain equivalent 
to that afforded by aspirin. In the recommended dosage the treat- 
ment does not contain analgesics in sufficient quantity to assure 
relief from pain in all cases, 

Par. 7. The use by respondent of the foregoing statements, 
representations, and claims disseminated as aforesaid with respect 
to the said treatments has had, and now has, the capacity and 
tendency to and does engender in the minds of a substantial portion 
of the purchasing public the belief that the said statements, repre- 
sentations, and claims are true; that respondent’s treatments possess 
the properties claimed and will accomplish the results indicated, 
and has caused and causes a substantial portion of the purchasing 
public situated in various States of the United States, because of 
such erroneous and mistaken belief, to purchase substantial quan- 
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tities of said treatments. As a result, trade has been diverted 
unfairly to the respondent from his competitors, who are likewise 
engaged in the sale and distribution in commerce among and _be- 
tween the various States of the United States and in the District 
of Columbia, of similar medicinal preparations or other preparations 
intended for similar usage who truthfully advertise the effectiveness 
and therapeutic value of their respective preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of the 
respondent, and a stipulation as to the facts entered into between the 
respondent herein and Richard P. Whiteley, Assistant Chief Coun- 
sel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon the respondent herein findings as 
to the facts and conclusion based thereon, and an order disposing of 
the proceeding, and the Commission having made its findings as to 
the facts and conclusion that said respondent has violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That the respondent, H. P. Clearwater, his repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, do forthwith cease and desist from disseminating or 
causing to be disseminated any advertisement, by means of the United 
States mails or in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, by any means, for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase of 
certain medicinal preparations now designated as the respondent’s 
“Rheumatic Arthritis Treatment,” or any other medicinal prepara- 
tion composed of substantially similar ingredients or possessing sub- 
stantially similar therapeutic properties when sold under the same 
name or under any other name or names, or disseminating or causing 
to be disseminated any advertisement by any means for the purpose 
of inducing or which is likely to induce, directly or indirectly, the 
purchase in commerce as “commerce” is defined in the Federal Trade 
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Commission Act, of said medicinal preparations, which advertise- 
ments represent, directly or through implication, that: 

1. Respondent’s training, education, and experience have been such 
as to enable him to determine the causes of and the correct treatment 
of and cure for arthritis or rheumatism. 

2. Any theories promulgated by the respondent as to the causes of 
or method of treatment or cure of rheumatism or arthritis are based 
upon known and true scientific facts, or reflect a concensus or major- 
ity of medical opinion, unless and until such is the fact. 

3. Respondent’s preparations, singly or in combination, constitute 
a cure or remedy for arthritis, rheumatism, sciatica, or lumbago, or 
constitute an adequate treatment therefor, or have any therapeutic 
value in the treatment thereof in excess of providing a laxative, tonic- 
reconstructive, and mildly carminative action and providing relief 
from the pain incident to such diseases, conditions, and ailments in 
some cases. 

4, The use of respondent’s preparations will render the body nor- 
mal, revitalize tissues, or prevent poisons from entering the system. 

5. Rheumatism or arthritis are caused by circulating poisons in 
the blood, due to constipation, faulty metabolism, or poor physical 
condition, or that the use of respondent’s preparations will eliminate 
such poisons. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER oF 


A. LASKEY, J. SAMUELS AND J. P. SHEEHAN, TRADING 
AS INLAND SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3846. Complaint, July 13, 1939—Decision, Oct. 18, 1939 


Where three partners engaged in sale and distribution of sport jackets, pens, 
pencils, and other articles of merchandise to purchasers in various other 
States and in the District of Columbia; in soliciting and in selling and 
distributing their said products— 

Furnished various devices and plans of merchandising which involved operation. 
of games of chance, gift enterprises, or lottery schemes for sale and distribu- 
tion of said merchandise to ultimate consumers wholly by lot or chance, 
and involved distribution by them to purchasing public of certain literature 
and instructions, including push cards, order blanks, illustrations of their 
products, and circulars explaining their plan of selling their said merchan-- 
dise, and allotting it aS premiums or prizes to operators of said push cards, 
under plan in accordance with which person selecting by chance, from. 
list of feminine names displayed on card, name corresponding to that 
concealed under card’s master seal received sport jacket or article of 
merchandise being thus disposed of, and person pushing by chance certain 
number secured ‘De Luxe Pen and Pencil,” and amount paid was dependent. 
upon number pushed by chance; and 

Supplied thereby to and placed in the hands of others means of conducting 
lotteries in the sale of their merchandise in accordance with aforesaid, or 
similar, sales plan involving various push cards for sale and distribution 
of products in question by means of game of chance, gift enterprise, or 
lottery scheme, and yarying in detail only from that described, under which: 
fact as to whether purchaser received article of merchandise or nothing 
for amount of money paid and which of articles, if any, purchaser was 
to receive, was determined wholly by lot or chance, and involving game: 
of chance or sale of a chance to procure an article of merchandise at price 
much lower than normal retail price thereof, contrary to an established 
public policy of the United States Government, and in violation of the 
eriminal laws, and in competition with many who are unwilling to adopt 
and use said or any method involving game of chance or sale of a chance 
to win something by chance, or any other method contrary to public policy, 
and who refrain therefrom ; 

With result that many persons were attracted by said sales plan or method 
employed by them in sale and distribution of their merchandise and by 
element of chance involved therein, and were thereby induced to buy and 
sell their products in preference to merchandise offered and sold by com- 
petitors aforesaid who do not use same or equivalent method, and with 
effect, through use of such method and because of said game of chance, of 
diverting unfairly trade in commerce among the various States and in 
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the District of Columbia to them from their competitors aforesaid who 


do not use such or equivalent method: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 


and practices therein. 


Mr. L. P. Allen, Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission having reason to believe that A. Laskey, J. Sam- 
uels, and J. P. Sheehan, individually, and trading as Inland Sales 
Corporation, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapy 1. Respondents A. Laskey, J. Samuels, and J. P. Shee- 
han are individuals and copartners trading as Inland Sales Corpora- 
tion, with their principal office and place of business located at 1719 
West Division Street, Chicago, Ill. Respondents are now and for 
some time last past have been engaged in the sale and distribution 
of sports jackets, pens, pencils, and other articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. Respondents cause and have 
caused said products, when sold, to be transported from their afore- 
‘said place of business in Illinois to purchasers thereof, at their respec- 
tive points of location in the various States of the United States, 
other than Illinois, and in the District of Columbia. There is now, 
and has been for some time last past, a course of trade by respondents 
in such merchandise in commerce between and among the various 
States of the United States, and in the District of Columbia. In 
the course and conduct of said business, respondents are, and have 
been, in competition with other partnerships and with individuals and 
corporations engaged in the sale and distribution of like or similar 
_articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof respondents in soliciting the sale of and in selling 
and distributing their merchandise furnish, and have furnished, vari- 
ous devices and plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes by which said 
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merchandise is sold and distributed to the ultimate consumers thereof 
wholly by lot or chance. The method or sales plan adopted and used 
by respondents was and is substantially as follows: 

Respondents distribute and have distributed to the purchasing 
public certain literature and instructions including, among other 
things, push cards, order blanks, illustrations of their said merchan- 
dise and circulars explaining respondents’ plan of selling merchandise 
and of allotting it as premiums or prizes to the operators of said 
push cards. One of respondents’ push cards bears 35 small, partially 
perforated disks on the face of each of which is printed the word 
“push,” and immediately below each of said disks is printed a femi- 
nine name. Concealed within each disk is a number which is dis- 
closed when the disk is pushed or separated from the card. The 
push card also has a large master seal, and concealed within the 
master seal is one of the feminine names appearing on the reverse 
side of said card. The push card bears legend or instructions as 
follows: 

NAME UNDER SEAL RECEIVES A 


BILTMORE 
Sport Jacket 


Latest Style for 
MEN and WOMEN 


No. 29 Wins a 
DE LUXE Pen and 
Pencil Nos. 1 to 
29—Pay what you 
draw—Nos. over 
29 pays 29¢—none 
higher 


Push it Out With Pencil 


Write Your Name Opposite 
Name You Select on Reverse Side 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend and instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legend and instructions. The fact as to 
whether, a purchaser receives an article of merchandise or nothing for 
the amount of money paid, and which of said articles of merchandise 
the purchaser is to receive, if any, is thus determined wholly by lot 
or chance. 

Respondents furnish and have furnished various push cards ac- 
companied by said order blanks, instructions, and other printed mat- 
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ter for use in the sale and distribution of their merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. The sales 
plan or method involved in connection with the sale of all of said 
merchandise by means of said push cards is the same as that herein- 
above described, varying only in detail. 

Par. 3. The persons to whom respondents furnish the said push 
cards use the same in purchasing, selling, and distributing respon- 
dents’ merchandise, in accordance with the aforesaid sales plan. 
Respondents thus supply to, and place in the hands of, others the 
means of conducting lotteries in the sale of their merchandise in ac- 
cordance with the sales plan hereinabove set forth. The use by 
respondents of said sales plan or method in the sale of their merchan- 
dise and the sale of said merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice of a sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations, who sell or distribute merchandise in competition with 
the respondents, as above alleged, are unwilling to adopt and use 
said method or any method involving a game of chance or the sale 
of a chance to win something by chance, or any other method that 
is contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondents in the sale and distribution of their merchandise and 
the element of chance involved therein, and are thereby induced to 
buy and sell respondents’ merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said method 
by respondents, because of said game of chance, has a tendency and 
capacity to, and does, unfairly divert trade in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia to respondents from their said competitors who 
do not use the same or an equivalent method, and as a result thereof 
substantial injury is being, and has been, done by respondents to 
competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnes As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 14, 1939, issued and served 
its complaint in this proceeding upon the respondents, A. Laskey, 
J. Samuels, and J. P. Sheehan, individuals trading as Inland Sales 
Corporation, charging them with the use of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On Sep- 
tember 22, 1939, the respondents filed their answer, in which answer 
they admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing 
as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, A. Laskey, also known as A. Lasky, 
a2. Samuels, and J. P. Sheehan are individuals and copartners trad- 
ing as Inland Sales Corporation, with their principal office and place 
of business located at 1719 West Division Street, Chicago, Ill. Re- 
spondents are now and for some time last past have been engaged 
in the sale and distribution of sport jackets, pens, pencils, and other 
articles of merchandise in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 
Respondents cause and have caused said products, when sold, to be 
transported from their aforesaid place of business in Illinois to pur- 
chasers thereof, at their respective points of location, in the various 
States of the United States, other than Illinois, and in the District 
of Columbia. There is now, and has been for some time last past, a 
course of trade by respondents in such merchandise in commerce be- 
tween and among the various States of the United States, and in the 
District of Columbia. In the course and conduct of said business, 
respondents are, and have been, in competition with other partner- 
ships and with individuals and corporations engaged in the sale and 
distribution of like or similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, 
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Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents in soliciting the sale of and in 
selling and distributing their merchandise furnish, and have fur- 
nished, various devices and plans of merchandising which involve 
the operation of games of chance, gift enterprises, or lottery schemes 
by which said merchandise is sold and distributed to the ultimate 
consumers thereof wholly by lot or chance. The method or sales 
plan adopted and used by respondents was and is substantially as 
follows: 

Respondents distribute and have distributed to the purchasing 
public certain literature and instructions including, among other 
things, push cards, order blanks, illustrations of their said 
merchandise and circulars explaining respondents’ plan of selling 
merchandise and of allotting it as premiums or prizes to the oper- 
ators of said push cards. One of respondents’ push cards bears 35 
small, partially perforated disks on the face of each of which is 
printed the word “push,” and immediately below each of said disks. 
is printed a feminine name. Concealed within each disk is a num- 
ber which is disclosed when the disk is pushed or separated from 
the card. The push card also has a large master seal, and concealed 
within the master seal is one of the feminine names appearing on the 
reverse side of said card. The person selecting the feminine name 
corresponding to the one under the master seal receives a premium 
or prize. The push card bears a legend or instructions as follows: 


NAME UNDER SEAL RECEIVES A 
BILTMORE 
Sport Jacket 
Latest Style for 
MEN and WOMEN 
No. 29 Wins a 
DE LUXE Pen and 
Pencil Nos. 1 to 
29—Pay what you 
draw—Nos. over 29 
pays 29¢—none higher 
Push it Out With Pencil 
Write Your Name Opposite 
Name You Select on Reverse Side 


Sales of respondents’ merchandise by means of said push card are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers in. 
accordance with the above legend or instructions. The fact as to 
whether a purchaser receives an article of merchandise or nothing for 
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the amount of money paid, and which of said articles of merchan-: 
dise the purchaser is to receive, if any, is thus determined wholly by 
lot or chance. 

Respondents furnish and have furnished various push cards ac- 
companied by said order blanks, instructions, and other printed mat- 
ter for use in the sale and distribution of their merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. The’ 
sales plan or method involved in connection with the sale of all of said 
merchandise by means of said push cards is the same as that here-- 
inabove described, varying only in detail. 

Par. 3. The person to whom respondents furnish the said push- 
cards use the same in purchasing, selling, and distributing respond- 
ents’ merchandise, in accordance with the aforesaid sales plan. Re- 
spondents thus supply to, and place in the hands of, others the 
means of conducting lotteries in the sale of their merchandise in 
accordance with the sales plan hereinabove set forth. The use by 
respondents of said sales plan or method in the sale of their mer- 
chandise and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
sort which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations, who sell or distribute merchandise in competition with the 
respondents, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is 
contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed by 
respondents in the sale and distribution of their merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondents’ merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said method 
by respondents, because of said game of chance, has a tendency and 
capacity to, and does, unfairly divert trade in commerce between and 
among the various States of the United States and in the District of 
Columbia to respondents from their said competitors who do not 
use the same or an equivalent method. 
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CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the _ 
Federal Trade Commission Act. 

It is ordered, That the respondents, A. Laskey, also known as A. 
Lasky, J. Samuels, and J. P. Sheehan, individuals and copartners 
trading as Inland Sales Corporation, or trading under any other 
name or names, their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of sport jackets, pens, pencils, 
or any other articles of merchandise in commerce, as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: | 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, so as to enable such per- 
sons to dispose of or sell any merchandise by the use thereof. 

2. Mailing, shipping, or transporting to their agents or to dis- 
tributors or to members of the public push or pull cards, punch- 
boards, or other lottery devices so prepared or printed as to enable 
said persons to sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That within 60 days from the date of the 
service of this order upon the said respondents, they shall file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which they have complied with this order. 
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In THE Martrer oF 


JACK ROSENFELD, DOING BUSINESS AS J. ROSE & 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8212. Complaint, Aug. 24, 1987—Decision, Oct. 24, 1939 


Where an individual engaged in sale of radios, clocks, watches, novelties of vari-- 
ous kinds, and candy, to purchasers, chiefly jobbers, in various other States, 
and in contacting, as thus engaged, customers through use of form letter 
advising recipient that he specialized in premium merchandise for sales 
boards and sales cards; in soliciting the sale of and in selling the merchandise 
and novelties dealt in by him— 

Furnished with such merchandise and novelties push cards and punchboards and 
plans of merchandising which involved operation of games of chance, gift 
enterprises, or lottery schemes for distribution of articles in question to mem- 
bers of consuming public wholly by lot or chance, and which involved (1) one 
hundred and twenty-hole, 4-section punchboards for use under a plan in 
accordance with which members of public who secured 8 of said numbers re- 
ceived, for nickel paid, pound box of candy, and persons making last punchy 
in each of 4 sections also received such a box, and selectors of the other 108: 
numbers received nothing, and (2) other types of boards of same general 
nature, involving operation of games of chance, gift enterprises, or lotteries, 
and push cards also, in operation of some of which cost to members of public 
ranged from 1 cent to 15 cents, depending upon concealed number selected 
by chance by customer, and in operation of which amount of cost to selector, 
as well as article of merchandise or novelty, if any, secured, were both 
subject to chance; and 

Supplied thereby to and placed in the hands of others means by which games of 
chance, gift enterprises, and lotteries were conducted as aforesaid, and under 
which merchandise and novelties thus sold by said individual, and with which 
such ecards and boards and devices were supplied, were distributed to pur- 
chasing public wholly by lot or chance, and under which, in some instances, 
amount which customer was required to pay was similarly thus determined, 
contrary to established public policy of the United States Government and 
in violation of the laws of several of the States, and in competition with those 
who are unwilling to employ in sale and distribution of their products any 
method or sales plan involving game of chance, gift enterprise, or lottery 
schemes, and who refrain therefrom ; 

With result that such competitors were placed at competitive disadvantage and 
many purchasers of merchandise and novelties dealt in by said individual 
were attracted by element of chance involved in sale and distribution thereof, 
as aforesaid, and thereby induced to purchase such products offered and sold 
by him in preference to similar merchandise and novelties offered by com- 
petitors who did not furnish with their products similar cards, boards, or other 
devices, and with consequence that jobbers purchased substantial amount of 
merchandise from said individual and trade was unfairly diverted to him 
from competitors aforesaid : 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair methods of 
competition. 


Before Mr. William C. Reeves and Mr. Charles F. Diggs, trial ex- 
aminers. 

Mr. William L. Pencke, Mr. P. C. Kolinski, and Mr. D. C. Daneel 
for the Commission. 

Kopitsky & Kessler, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Jack 
Rosenfeld, individually and doing business under the trade name and 
style of J. Rose & Co., hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “com- 
merce” is defined in said act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent is an individual doing business under 
the trade name and style of J. Rose & Co., with his principal office 
and place of business located at 2316 Locust Street, St. Louis, Mo. 
He is now, and for some time last past has been, engaged in the 
sale and distribution of candy, radios, lamps, clocks, watches, and 
various items of novelty merchandise, to wholesale dealers, jobbers, 
retail dealers, and to the purchasing public. Respondent’s customers 
are located at points in the various States of the United States, and 
respondent causes his said products when sold to be transported 
from his principal place of business in the city of St. Louis, State 
of Missouri, to purchasers thereof in the State of Missouri and in 
other States of the United States at their respective places of busi- 
ness. ‘There is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be- 
tween and among the various States of the United States. In the 
course and conduct of said business, respondent is in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of similar or like articles of mer- 
chandise in commerce between and among the various States of the 
United States. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell- 
ing and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is distributed to the ultimate consumers thereof wholly 
by lot or chance. Said devices or plans of merchandising consist 
of a variety of push cards and punchboards. The methods and 
practices adopted and used by respondent are substantially as follows: 

Respondent has advertised his merchandise, or certain assortments 
thereof, in newspapers, magazines, and other periodicals of general 
circulation throughout the United States, and distributes and has 
distributed to customers and prospective customers, including whole- 
sale dealers and jobbers, retail dealers, and the purchasing public, 
through the United States mails in interstate commerce, certain 
literature, instructions, and sales outfits, including various push cards 
and punchboards, order blanks, advertisements, and catalogues and 
circulars containing illustrations of his merchandise and circulars 
explaining respondent’s plan of selling said merchandise and of 
allotting it as premiums or prizes to the consuming public and to the 
operators of said push cards or punchboards. Said push cards and 
punchboards vary in detail and involve different merchandise and 
various plans of distribution. One such plan is described in detail 
for illustration, but other plans used by respondent involve the same 
principle or method of competition. 

One such assortment consists of eight boxes of chocolate candy, to- 
gether with 150-hole punchboard. The said punchboard is a paper 
card having 150 partially perforated discs, said discs being divided 
into three section. Concealed within each disc is a number. The 
numbers run from 1 to 150 but are not arranged in numerical se- 
quence. Customers punch or separate one of the discs from the card, 
and when such disc is separated a number is disclosed. Purchasers 
obtaining numbers from 1 to 15 pay in cents the amount of such 
number, and purchasers selecting numbers over 15 pay 10 cents for 
the privilege of selecting one of the discs. Purchasers selecting cer- 
tain: specified numbers receive one of the boxes of candy, and the 
purchaser of the last disc or punch in each section receives one of the 
boxes of candy. The numbers under the discs are concealed from 
purchasers and prospective purchasers, and they do not know how 
much they will have to pay for the privilege of selecting one of the 
discs, nor do they know whether they will receive anything for the 
money which they pay, until a selection has been made and the disc 
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removed from the board. The amount which customers pay is thus 
determined wholly by lot or chance, and the boxes of candy con- 
tained in said assortment are thus distributed to the purchasing 
public wholly by lot or chance. 

The punchboard bears legends informing purchasers and pros- 
pective purchasers of the plan or method by which said candy is 
being sold or distributed. The boxes of candy sold and distributed 
by said punchboard are each of a greater value than the cost of a. 
single punch from said board. The purchasing public are thus in- 
duced and persuaded into purchasing punches from said board in 
the hope that they may select a prize-winning number and thus 
obtain a box of candy of a greater value than the amount paid. 

As stated above, respondent sells and distributes various assort- 
ments of merchandise, and furnishes or sells various devices for use 
in the sale and distribution of such merchandise by means of a game 
of chance, gift enterprise, or lottery scheme. Such plans or methods. 
vary in detail, but the above-described plan or method is illustrative 
of the principle involved. 

Par. 3. Respondent, in selling and distributing said merchandise 
in connection with the sale and distribution of the aforesaid punch- 
boards or push cards, conducts lotteries or places in the hands of 
others the means of conducting lotteries in the sale of his merchan- 
dise in accordance with the sales plan hereinabove set forth, and 
respondent’s merchandise is sold or distributed to the consuming 
public in accordance therewith. The sale of respondent’s merchan- 
dise to the purchasing public, as hereinabove alleged, involves a 
game of chance or the sale of a chance to procure respondent’s. 
merchandise at a price much less than the normal retail price thereof. 
The use by respondent of said method in the sale of his merchandise, 
and the sale of his merchandise by and through the use thereof and 
by the aid thereof, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy, 
and is contrary to an established public policy of the Government. 
of the United States. 

Par. 4. Many persons, firms, and corporations who sell or dis- 
tribute merchandise in competition with respondent, as above alleged, 
are unwilling to adopt and use said method or any method involy- 
ing a game of chance or the sale of a chance to win something by 
chance or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted 
by respondent’s said method and by the element of chance involved. 
in the sale thereof in the manner above described, and are thereby 
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induced to buy and sell respondent’s merchandise in preference to 
merchandise offered for sale and sold by said competitors of re- 
spondent who do not use the same or an equivalent method. The 
use of said method by respondent, because of said game of chance, 
has the tendency and capacity to and does divert trade and custom 
to respondent from his said competitors who do not use the same 
or an equivalent method. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and respondent’s competitors, 
as hereinabove alleged. Said acts and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of section 5 of an act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 24, 1937, issued its com- 
plaint in this proceeding and caused same to be served upon the 
respondent, Jack Rosenfeld, individually and doing business under 
the trade name and style of J. Rose & Co., charging him with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, testimony, and evi- 
dence in support of the allegations of said complaint were intro- 
duced by William L. Pencke, P. C. Kolinski, and D. C. Daniel, at- 
torneys for the Commission, before William C. Reeves and Charles 
F. Diggs, examiners for the Commission theretofore duly designated 
by it, and said testimony was reduced by writing and filed in the 
office of the Commission, together with numerous pieces of docu- 
mentary evidence and devices received in evidence as exhibits. No 
testimony or other evidence was introduced by or on behalf of said 
respondent. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, the testimony taken and evidence received and brief in sup- 
port of the complaint. No brief was filed by or on behalf of re- 
spondent and oral argument was waived by him and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 


drawn therefrom. 
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Paracrapy 1. For about 8 months prior to May 1937, the re- 
spondent, Jack Rosenfeld, carried on business at 2316 Locust Street, 
St. Louis, Mo., under the trade name and style of J. Rose & Co. 
On May 18, 1937, said respondent, in association with others, caused 
a corporation to be organized under the laws of the State of Mis- 
souri, under the corporate name of J. Rose, Inc., which corporation 
took over and succeeded to the business theretofore carried on by 
said respondent under the name and style of Jack Rose & Co. Said 
respondent, in February 1938, sold all his stock in said corporation, 
J. Rose, Inc., and since then has had no connection with the business 
theretofore carried on by said corporation and by him under the 
trade name and style of J. Rose & Co. While carrying on business 
under the trade name and style of J. Rose & Co., said respondent 
was engaged in the business of selling radios, clocks, watches, nov- 
elties of various kinds, and candy. Said respondent caused some 
of the articles of merchandise and novelties, sold by him, to be 
transported when sold, from his place of business in St. Louis, Mo., 
through and into other States of the United States to the respective 
purchasers thereof, and in the course and conduct of his said busi- 
ness said respondent has been and was then in active competition 
with various partnerships and corporations and other persons also 
engaged in the sale of similar articles of merchandise and novelties 
in commerce among several of the States of the United States. 

Par. 2. The greater portion of the merchandise sold by respond- 
ent, as set out in paragraph 1 hereof, was sold to jobbers; respondent 
made no sales direct to the consumer. Respondent made use of a 
form letter in contacting customers, in which letter the statement 
was made that respondent specialized in premium merchandise for 
sales boards and sales cards. Respondent, in soliciting the sale of, 
and in selling, the merchandise and novelties dealt in by him, fur- 
nished with such merchandise and novelties various devices some- 
times described as push cards and punchboards and plans of 
merchandising which involved the operation of games of chance, 
gift enterprises, or lottery schemes, by means of which, articles of 
such merchandise and novelties were to be distributed to members 
of the consuming public wholly by lot or chance. One type of 
the devices so furnished by respondent, contained 120 holes, divided 
into four sections. In each hole was secreted a rolled slip of paper 
upon which a number was printed. Members of the public were 
to be solicited to punch one or more of the numbers from the board 
and to pay 5 cents for each number so obtained. Selectors of eight 
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of the numbers received, for each of such numbers, a 1 pound box 
of candy and the person making the last punch in each of the four 
sections also received a 1 pound box of candy, but selectors of the 
other numbers secreted in the board, 108 in all, received nothing. 
Other types of boards, but boards of the same general nature, the 
use of which involved the operation of games of chance, gift enter- 
prises, or lotteries and devices known as push cards also were fur- 
nished by respondent with various articles of merchandise and 
novelties sold by him. In the operation of some of these devices 
the cost to members of the public ran from 1 cent to 15 cents, 
depending upon the number concealed by the disk selected by the 
customers and in the operation of said devices of this nature both 
the amount of the cost to the selector and whether the customer 
would obtain any article of merchandise or novelty was always a 
matter of chance. The respondent, while engaged in business as 
set out in paragraph 1 hereof, sold a substantial quantity of mer- 
chandise and novelties with which he furnished such devices, and 
the Commission finds that the merchandise and novelties so sold 
by the respondent were distributed to the purchasing public wholly 
by lot or chance, and that by the use of one type of such device 
so furnished by respondent the amount which each customer was 
required to pay also was determined wholly by lot or chance. 

Par. 8. The Commission finds that the merchandise and nov- 
elties sold by respondents to jobbers, with which he furnished push 
cards or punchboards, or both, as set out in paragraph 2 hereof, 
was resold by such jobbers to retail dealers who resold such articles 
of merchandise or novelties to the purchasing public by the use of 
one or the other of such devices in the manner and by the sales plan 
described in said paragraph 2. The Commission further finds that 
respondent, by furnishing such cards and boards, or either type of 
said devices, with the merchandise and novelties sold by him, thereby 
supplied to, and placed in the hands of others, the means by which 
games of Seite gift enterprises, and lotteries have been conducted. 
The Commission further finds that the use of such cards and boards 
in the resale and distribution of the merchandise and novelties sold 
by respondent to jobbers involved a game of chance, or the sale of 
a chance, and that the use of such methods in the sale and distribu- 
tion of such merchandise and novelties was a practice of the sort 
which is contrary to the established public policy of the Govern- 
ment of the United States and is in violation of the laws of several 
of the States of the United States. 

Par. 4. There were among the competitors of respondent, persons, 
partnerships, and corporations engaged in the sale of articles of 
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merchandise and novelties of the same general nature as those sold 
by respondent, and in commerce between and among the various 
States of the United States, which competitors were unwilling to 
employ in the sale and distribution of merchandise and novelties 
dealt in by them any method or sales plan which involved games 
of chance, gift enterprises, or lottery schemes, and refrained from 
such practice, and as a result were placed at a disadvantage in 
competition. Many purchasers of merchandise and novelties dealt 
in by respondent were attracted by the element of chance involved 
in the sale and distribution of such merchandise and novelties by 
the use of push cards or punchboards furnished by respondent, and 
were thereby induced to purchase the merchandise and novelties 
offered for sale by respondent in preference to similar merchandise 
and novelties offered for sale by competitors of respondent who 
did not furnish with merchandise and novelties sold by them similar 
push cards or punchboards or other devices and as a result jobbers 
purchased a substantial amount of merchandise from respondent 
with the result that trade was diverted unfairly to respondent from 
said competitors. 
CONCLUSION 


The acts and practices of respondent, as herein found, are all to 


the injury and prejudice of the public and constitute unfair methods 


of competition in commerce within the intent and meaning of the 
provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before William C. 
Reeves and Charles F. Diggs, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint (respondent having offered no testimony or other evi- 
dence in opposition to the allegations of said complaint), brief of 
counsel for the Commission filed herein (respondent having filed no 
brief and oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It 7s ordered, That the respondent, Jack Rosenfeld, individually 
and doing business under the trade name and style of J. Rose & Co., 
or trading under any other name or names, his representatives, 
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agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of candy or any other merchandise, in commerce as commerce 
is defined in the Federal Trade Commission Act do forthwith cease 
and desist from: 

1. Selling or distributing candy or any other merchandise so 
packed and assembled that sales of said candy or other merchandise 
to the general public are to be made, or may be made by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of others, packages or 
assortments of candy or other merchandise, together with punch- 
boards, push or pull cars or any other lottery device, which punch- 
board, push or pull card or other lottery device is to be used or may 
be used in selling or distributing said candy or other merchandise 
to the public. 

3. Supplying to or placing in the hands of others, any lottery 
device either with assortments of candy or other merchandise, or 
separately, which lottery device is to be used or may be used in 
selling or distributing such candy or other merchandise to the 
public. 

4. Selling or otherwise distributing any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall withing 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In True Marrer or 


ROY HEMPHILL, DOING BUSINESS AS DIESEL POWER- 
UNITED ENGINEERING SCHOOLS, DIESEL POWER- 
UNITED ENGINEERING SCHOOLS, INC., AND DIESEL 
POWER-UNITED ENGINEERING SCHOOLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3318. Complaint, Jan. 31, 1938—Decision, Oct. 24, 1939 


Where an individual and two corporations, of which said individual was presi- 
dent, engaged, under identical or substantially identical trade and corporate 
names, in conducting, from four cities in different sections of the United 
States, identical or practically identical correspondence courses of study 
and instruction in Diesel engines, air conditioning and refrigeration, and 
other trade subjects, and operating under an interchange arrangement be- 
tween them whereby a student who had been enrolled by any one of them 
could pursue his courses in any of the schools which they operated, and 
their advertising redounded to benefit of all, and in substantial competi- 
tion, as aforesaid, with others engaged in sale and distribution of 
similar courses of study and instruction in Diesel training, air condition- 
ing, and refrigeration and other trade subjects, and also in courses of 
study and instruction to prepare students for various positions, employ- 
ments, trades, callings, and professions; in advertising their said courses 
to the consuming public in various forms of printed matter,by radio 
broadcasts and otherwise— 

(a) Represented, through use of word “engineering” in trade and corporate 
names employed by them as aforesaid, and in their advertising matter and 
through statements and implications of their advertising emphasizing 
thoroughness of their training and high standing and selection of their 
personnel or instructors, etc., that their courses were of such a character 
and extent as to give students thereof basic and general training in 
engineering science comparable to courses in engineering offered by tech- 
nical schools which had courses in engineering science and awarded degrees 
therein after completion of prescribed courses; 

Facts being their schools were trade schools with educational entrance re- 
quirement of less than eighth grade, courses of instruction were short and 
not exhaustive of the subject, nor of character and extent to give student 
basic and general training in engineering science comparable to courses in 
engineering offered by technical schools offering such courses as aforesaid 
and awarding degrees, but training was calculated only to prepare students 
for work as mechanics or work of similar grade, and were not of such a 
character to warrant the awarding of degrees such as awarded by schools 
giving recognized instruction in engineering science, and they did not and 
were not authorized to award such engineering degrees, and, with the ex- 
ception of two members of the faculty at one of said schools, none at 
any of the various schools had engineering degree awarded by technical 
school authorized by law to award degree in engineering science; 
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(0) Represented, as aforesaid, that their schools occupied a dominant position 
- in the fields of Diesel power, air conditioning, and refrigeration training, 
and had largest system of training in the United States in such subjects, 
and had completely equipped shops for training students as engineers in 
subjects aforesaid, through such statements, among others, as “recognized 
as America’s great system of training in these fields” and “It is self- 
evident that such leadership could only come as a result of having the 
equipment and laboratories and giving this type of instruction that gets 
results,” ete., and ‘Here, also, for the student’s complete instruction is 
a vast assortment of engines and equipment; exactly what you would 
expect to find in a school that occupies such a dominant position in this 
field” ; 

Facts being they were not the largest, greatest, or best schools of their kind 
in the United States, their equipment was not vast in extent, but in fact 
limited, and they did not occupy a dominant position in their field of 
training in the United States; and 

(c) Represented that there was a great and unusual demand in the Diesel 
power, air conditioning and refrigeration industries for graduates of their 
schools, and that they operated an employment service for such graduates 
and procured positions therefor in industries involved and procured gain- 
ful employment for their students, enabling them to earn while taking 
their courses, through such statements, among others, as “* * * fields 
offer splendid opportunities * * *,” “* * * free employment service 
for our graduates * * * considered just as much our business as 
teaching you your trade * * * Undreamed of opportunities are suddenly 
opened to men trained in the new, fast growing ‘Comfort Industry’ 
* * #*” and “* * * You can prepare yourself in a short time for 
the many worthwhile jobs that are rapidly developing for trained Diesel 
men * * *,” and “Start your training now. If you have the ambition, 
* * * we will help you to succeed * * *”; 

Facts being they had no limited reservation list of men for training, but 
solicited and accepted aS many as were available and could be signed up, 
had no regular employment offer, and made no effort to secure students 
a job upon completion of course, and did not place students in positions 
enabling them to earn while pursuing their courses, and there was no 
unusual demand for employers for students of correspondence schools with 
type of training which they offered, and such training did not qualify such 
students for “big paying positions with a wonderful future” or to secure 
employment in the “big pay” field as consulting engineers in air conditioning 
and other subjects involved ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into belief that all of said representations were true, and with 
result, as direct consequence of such belief induced by their said adver- 
tising and representations, of causing prospective student public to purchase 
substantial volume of their said courses and of thereby diverting trade 
unfairly from those engaged in sale of like and similar correspondence 
courses and who truthfully advertise and represent the same; to the 
substantial injury of competition in commerce: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
of the public and competitors and constituted unfair methods of 


competition. 
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Before Mr. William C. Reeves and Mr. Charles P. Vicini, trial 
examiners. 

Mr. Harry D. Michael, Mr. Reuben J. Martin and Mr. William L. 
Pencke for the Commission. 

Mr. Frank J. O’Brien, of San Francisco, Calif., for Roy Hemphill. 

Mr. Louis Sachs, of Minneapolis, Minn., for Diesel Power-United 
Engineering Schools, Inc. and Diesel Power-United Engineering 
Schools. 

CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that. Roy Hemphill, 
doing business under the name and style of Diesel Power-United 
Engineering Schools, Diesel Power-United Engineering Schools, Inc., 
a corporation organized under the laws of the State of Minnesota, and 
Diesel Power-United Engineering Schools, a corporation organized 
under the laws of the State of Missouri, all hereinafter referred to 
as respondents, have been and are using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and it ap- 
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, Roy Hemphill, is an individual doing 
business under the name and style of Diesel Power-United Engineer- 
ing Schools, with his office and principal place of business in the 
conduct thereof at 200 Hayes Street, San Francisco, Calif. Respond- 
ent, Diesel Power-United Engineering Schools, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Minnesota, with its office and principal place of 
business at 5 North Fifteenth Street, Minneapolis, Minn. Respond- 
ent, Diesel Power-United Bngineering Schools, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Missouri, with its office and principal place of 
business at 1520 McGee Street, Kansas City, Mo. The said Roy 
Hemphill is president and the directing head of each of the two cor- 
porations above named, but maintains his general headquarters at 
the San Francisco office previously mentioned. 

Par. 2. Respondent, Roy Hemphill, doing business under the name 
and style of Diesel Power-United Engineering Schools, respondent, 
Diesel Power-United Engineering Schools, Inc., a corporation, or- 
ganized under the laws of the State of Minnesota, and respondent, 
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Diesel Power-United Engineering Schools, a corporation, organized 
under the laws of the State of Missouri, are now and have been for 
more than 1 year last past engaged in the sale and distribution in 
commerce between and among the various States of the United States 
of courses of study and instruction in Diesel engines, air-conditioning 
and refrigeration and other trade subjects, which said courses of 
study and instruction are pursued by correspondence through the 
medium of the United States mail. Each of said respondent schools, 
in the course and conduct of said business during the time aforesaid, 
caused and does now cause its respective courses of study and in- 
struction to be transported from its respective place of business in the 
State where it is located to, into and through States of the United 
States other than such State of location, to the various purchasers 
thereof in such other States. 

The courses and training offered by the three respondent schools 
herein are identical or practically so. The material used by each 
is furnished by the respondent, Roy Hemphill, the said corporate 
respondents purchasing the same from him, or from Diesel Power- 
United Engineering Schools at San Francisco, which said Roy Hemp- 
hill operates individually under said trade name as aforesaid. The 
advertising matter, sales policies and general conduct of the business 
of the three schools are identical or practically so, and the acts and 
practices hereinafter set forth are applicable to each as being part of 
a general policy set in motion and directed by the said Roy Hemphill. 

Par. 3. During the time above mentioned other individuals, firms, 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between 
and among the various States in the United States and in the District 
of Columbia of courses of study and instruction in Diesel training, 
air-conditioning, refrigeration, and other trade subjects, and also 
of courses of study and instruction intended for preparing students 
thereof for various positions, employments, trades, callings, and 
professions, all of which are pursued by correspondence. Said re- 
spondent schools have been, during the time aforesaid, in substantial 
competition in commerce between and among the various States of 
the United States, in the sale of their said courses of study and in- 
struction with such other individuals, firms, and corporations. 

Par. 4. The use by said respondent schools of the word “Engineer- 
ing” in their respective names as aforesaid, and also as a descriptive 
term in their advertising matter, is misleading in that it imports 
and implies that the courses offered by said schools are of such 
character and extent as to give students thereof basic and general 
training in engineering science comparable to courses in engineering 
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offered by technical schools offering courses in engineering science 
and awarding degrees in such science after completion of the pre- 
scribed courses therein. The courses offered by respondent schools 
are not of this character, but, on the other hand, are, in comparison 
therewith, short and not exhaustive of the subject matter connected 
therewith. Moreover, said respondent schools neither offer nor award 
any engineering degrees such as those awarded by schools giving 
recognized instruction in engineering science, nor are they authorized 
by law to do so, nor are their courses of such a character to warrant 
the awarding of such degrees. Said schools are in fact merely trade 
schools and the training offered is calculated only to fit students 
thereof for work as mechanics or work of similar grade. 

Par. 5. Said schools in the solicitation of students to enroll in 
their said courses, have made many misleading representations to 
the effect that they have jobs to offer instead of being engaged merely 
in the business of giving instruction as previously mentioned. Such 
representations have been made by one or more of said schools in 
one or more of the methods hereinafter set forth. One such repre- 
sentation has been made by the use of advertisements inserted under 
the heading “Help Wanted,” or similar headings, or by the use of 
so-called “blind” advertisements which do not give the name of the 
advertiser or clearly indicate the nature of the business in which the 
advertiser is engaged, but gives only a box number in care of the 
paper in which the advertisement appears, and also by use of obscure 
wording of the advertisements by means of which an offer of employ- 
ment is implied. An example of an advertisement so used by one of 
said schools is the following: 

Young men between the ages of 18 and 27 now being selected from this dis- 
trict to qualify for All-Metal Aircraft industries. 'To those selected will be 
given free transportation, including short, inexpensive training under factory 
methods. For interview write Box 59444, Bee. i 

Other statements and phrases used having similar import or effect 
are the following: 

Jobs Waiting for Men. 

Prepare Yourself for Diesel or Air Conditioning-Refrigeration Jobs. 


“* * * and the jobs are waiting.” 
Men Wanted to Train for Jobs * * #* 


That a job is offered the prospective student at the completion of 
his training is further implied from the information requested on 
a questionnaire used by respondents in enrolling students, much of 
which has no special bearing upon the applicants’ qualifications to 
take the courses offered. Information requested carrying such im- 
plications is that requesting, “Phone No.,” “Married or Single,” 


DIESEL POWER-UNITED ENGINEERING SCHOOLS ET AL, 1187 


1182 Complaint 


“Race,” “Nationality,” “Do you like Sales Work?,” “Speak any 
foreign language,” “References,” “Bank References or Connections,” 
etc. 

In truth and in fact, respondents merely have instruction courses 
for sale and have no regular full-time work to offer to prospective 
students or to students who complete their courses. All they have 
to offer in the line of employment is a limited number of part time 
jobs to resident students and assistance to its students in trying to 
locate jobs elsewhere. 

Par. 6. Respondents, by use of advertisements such as the one first 
quoted in the preceding paragraph and by other representations of 
like effect in advertisements or by salesmen, represent that their offers 
to enroll students for training are limited to certain ages, or to limited 
numbers from a community, or to persons having special qualifica- 
tions, or that they are otherwise limited. Examples of statements 
in advertisements and representations to such effect are the following: 

100 young men wanted at once to train for aircraft jobs as mechanics and 
sheet-metal fabricators. 

Reservations Being Accepted Now 

A limited number of men now employed will be selected to train for jobs 
in these fields. 

Respondents further the implications created by the above state- 
ments through the use of the “Questionnaire” referred to in para- 
graph 5, in which detailed information as to education, experience, 
employment, references, etc., is requested and secured, 

In truth and in fact, no special selection of students is made by 
respondents, Solicitations and acceptances of students are limited, 
generally speaking, only by the number of prospects available. 

Par. 7. Respondents in advertising their courses of instruction to 
prospective students make many exaggerated and misleading state- 
ments and representations in regard to their schools to the effect 
that they are the largest and greatest in the United States, that they 
are national in scope, that they are the best equipped for instruction 
in the subjects given and that such equipment is enormous in volume. 
Among such statements and representations are the following: 


* * * 


The largest system of Diesel and Air Conditioning-Refrigeration training 
an U.S: 

Our national chain of schools are equipped to give practical and thorough 
training in the most completely equipped shops. 

We operate the greatest system of Diesel and Air Conditioning-Refrigeration 
Training in America. : 

* * * g vast assortment of engines and equipment; exactly what you 
would expect in a school that occupies such a dominant position in this field. 

* * * world’s largest Diesel, Air Conditioning and Refrigeration 
Sehool * * * 
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In truth and in fact, the representations referred to are misleading 
in that they are greatly exaggerated or not accurate statements of 
the facts involved. Respondents’ schools cannot accurately or truth- 
fully be represented as being the largest, greatest or best of their 
kind in the United States or national in scope, nor can their equip- 
ment be accurately described as “vast” in extent, nor can it be 
accurately stated that they are the “most completely equipped.” 

Par. 8. Respondents in advertising their courses of instruction to 
prospective students make various misleading representations to the 
effect that they maintain a Nation-wide employment service and 
which convey the implication that their representatives are located 
throughout the United States and actively engaged in seeking out 
employment opportunities for their students. Among such repre- 
sentations are the following: 

Our national employment service is maintained for our graduates * * * 

A free national lifetime employment service is maintained for our graduates. 

Such representations are misleading in that they greatly exaggerate 
the facts. Employment services are maintained by respondents only 
at the places where their schools are located, as herein set forth, with 
the addition of one or two other places where branch schools are 
or have been, maintained. Such service may not accurately be 
stated as being national in scope. 

Par. 9. Respondents in advertising their courses of instruction to 
prospective students make many exaggerated and misleading repre- 
sentations in regard to earnings, character of jobs and future possi- 
bilities for its students as a result of taking their courses to the 
effect that the demand for men in the lines of work for which re- 
spondents offer training is much greater than it is in fact and that 
students who complete their courses are equipped to and may expect 
positions in the high salaried class. Among such representations are 
the following: 

“Undreamed of Opportunities.” 

Prepare yourself for a Big-Money Job. 

You can prepare yourself in a short time for the many worthwhile jobs that 
are rapidly developing for trained Diesel men. 

Big Pay Diesel Jobs for Trained Men! 

Harn Big Money! Diesel Needs Trained Men Now * * * A short course, 
under expert instructors, in world’s largest Diesel, Air Conditioning, and 
Refrigeration School, will qualify you for a big paying position with a 
wonderful future. * * * 


Tn truth and in fact, there are no unusual demands for men with 
training such as that offered by respondents in the fields for which 
such training is offered. Such demands that do exist in such fields are 
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in great part met by employers by placing men already in their em- 
ploy in the openings that arise and training them in the work in- 
volved. Such opportunities as there are for men who take respondents’ 
training or training of similar type and grade are in the field of 
mechanics, operating engineers, or trades where the pay involved is 
not in the so-called “big pay” field and is comparable to that of 
mechanics, minor operating engineers, mechanical trades, and the like. 

Par. 10. The use by respondents of the foregoing statements and 
representations, and others similar thereto, in offering for sale and. 
selling their courses of study and instruction, as herein set out, has 
had, and now has, the tendency and capacity to, and does, in fact 
mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that such representations as set out 
in paragraphs 4, 5, 6, 7, 8, and 9 hereof are true, and induces them 
to purchase such courses of study and instruction on account thereof. 
Thereby, trade is unfairly diverted to respondents from competitors 
engaged in the sale in commerce between and among the various 
States of the United States and in the District of Columbia of cor- 
respondence courses intended for preparing students thereof for 
various trades, positions, professions, and callings, including courses 
of the same general kind as those offered by respondents. 

There are among the competitors of respondents those who, in the 
sale of their respective courses of study and instruction, do not 
similarly or in any manner, misrepresent their courses of study and 
instruction or matters pertaining thereto. As a result of respond- 
ents’ said practices as herein set forth ,substantial injury has been 
and is now being done by respondents to competition in commerce 
between and among the various States of the United States. 

Par. 11. The above acts and things done by respondents are all 
to the injury and prejudice of the public and of competitors of re- 
spondents, and constitute unfair methods of competition in inter- 
state commerce within the intent and meaning of section 5 of an 
act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Rerort, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 31, 1938, issued and served 
its complaint in this proceeding on the respondents, Roy Hemphill 
doing business under the name and style of Diesel Power-United 
Engineering Schools; Diesel Power-United Engineering Schools, Inc., 
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a corporation organized under the laws of the State of Minnesota; 
and Diesel Power-United Engineering Schools, a corporation organ- 
ized under the laws of the State of Missouri, charging them with 
the use of unfair methods of competition in commerce in violation of 


the provisions of said act. The respondents each filed an answer to _ 


the complaint. Thereafter testimony and other evidence in support 
of the allegations of said complaint were introduced by Harry D. 
Michael and Reuben J. Martin, attorneys for the Commission, before 
William C. Reeves and Charles P. Vicini, trial examiners of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Louis Sachs, attorney for Diesel 
Power-United Engineering Schools, Inc., a Minnesota corporation, 
and Diesel Power-United Engineering Schools, Inc., a Missouri 
corporation and Frank J. O’Brien, attorney for respondent Roy 
Hemphill, and said testimony and other evidence were duly recorded, 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on said 
complaint, the answers thereto, the testimony and other evidence, 
brief in support of the complaint and the brief on behalf of respond- 
ents Diesel Power-United Engineering Schools, Inc., a Minnesota 
Corporation, and Diesel Power-United Engineering Schools, a corpo- 
ration organized under the laws of the State of Missouri in opposi- 
tion thereto, no brief having been filed upon the part. of respondent 
Roy Hemphill, and respondents not having requested oral argument; 
and the Commission having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Roy Hemphill is an individual doing business under 
the name and style of Diesel Power-United Engineering Schools, 
with office and principal place of business located at 200 Van Ness 
Avenue, San Francisco, Calif. 

Respondent Diesel Power-United Engineering Schools, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Minnesota, with its office and place 
of business located at 5 North 15th Street, Minneapolis, Minn. It 
also operates a branch school located at 1124 Carnegie Avenue 
Cleveland, Ohio. ‘ 

Respondent Diesel Power-United Engineering Schools, Inc., is a 
corporation organized, existing, and doing business under and by 
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virtue of the laws of the State of Missouri, and with its principal 
place of business located at 1520 McGee Street, Kansas City, Mo. 

The complaint issued January 31, 1938, charged, among other 
practices, that the use by the various respondents of trade or corpo- 
rate names containing as a part thereof the word “engineering” 
constituted unfair methods of competition. Subsequent to the is- 
suance of complaint, the individual respondent changed the trade 
name under which he was conducting business so as to eliminate 
therefrom the word “engineering.” Likewise, the corporate respond- 
ents changed their respective corporate names so as to eliminate 
therefrom the word “engineering.” 

Roy Hemphill was president of both corporations until January 
1938, being succeeded at that time by Walter W. Kerschner. Walter 
W. Kerschner was vice president of both corporations until January 
1938 and had been employed by respondent Hemphill at San 
Francisco and Minneapolis prior to the incorporation of the Min- 
neapolis respondent in September 1936. 

Respondents are now, and for more than 1 year last past have 
been, engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study 
and instruction in Diesel engines, air conditioning, and refrigeration, 
and other trade subjects which said courses of study and instruction 
are pursued by correspondence through the medium of the United 
States mail. The courses of training offered by respondents were 
identical or practically so, and said material for the respondent 
corporations was furnished by respondent Roy Hemphill. This is 
being gradually superseded by material supplied by Rosencraft of 
Newark, N. J., since January 1, 1938. There was also an interchange 
arrangement between the respondents whereby a student who had 
been enrolled by any respondent could pursue his course of instruc- 
tion in any of the schools operated by the respondents and the adver- 
tising redounded to the benefit of all the respondents. 

Par. 2. Respondent Roy Hemphill, upon receiving contracts from 
students outside the State of California, ships from his place of 
business in San Francisco, Calif., through the mails, correspondence 
lessons to students located in the respective States where they live 
other than the State of California. 

Respondent corporations, upon receipt of contracts, ship their 
instruction material from the principal place of business of the 
Minnesota corporation in Minneapolis, Minn., and of the Missouri 
corporation in Kansas City, Mo., to students located in North 
Dakota, South Dakota, Wisconsin, Iowa, and other States of the 


United States. 
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Par. 3. Respondents are now, and for more than one year last past 
have been, engaged in substantial competition with other individuals, 
firms and corporations engaged in the sale and distribution of similar 
courses of study and instruction in Diesel training, air conditioning, 
refrigeration, and other trade subjects, and also of courses of study 
and instruction intended for preparing, students thereof for various 
positions, employments, trades, callings, and professions in commerce 
between and among the various States of the United States. 

Par. 4. Respondents in the soliciting and sale of, and in selling 
their said correspondence courses, and for the purpose of creating 
a demand therefor, now cause, and for more than one year last 
past have caused, advertisements to be issued, published, and circu- 
lated to and among the consuming public of the United States in 
various forms of printed matter, by radio broadcasts and other ways. 

Par. 5. Respondents make, and have made, to the prospective 
students, statements with reference to the alleged value and merits of 
their correspondence courses, their employment service, opportunities 
for employment of their graduates, and types of positions for which 
they prepare; some of which statements so made and circulated by 
the respondents being as follows: 


Speed Your Way to Success By Qualifying For A Position in Diesel Pngineer- 
ing, Air Conditioning, Refrigeration * * * Trained Men are Needed 
* * * With specialized training in Diesel Engineering or Air Conditioning 
and Refrigeration you should be able to start your career, logically, in an 
industry that needs trained men Now * * * Prepare yourself for a big 
money job * * * Free Employment Service. We maintain a free em- 
ployment service exclusively for our graduates. This service is considered 
just as much our business as teaching you your trade * * * Undreamed 
of opportunities are suddenly opened to men trained in the new, fast grow- 
ing “Comfort Industry.” “Positions you can hold in Air Conditioning, Re- 
frigeration” * * * Consultant engineers in air conditioning. Consulting 
engineers in refrigeration * * * Engineers (chief) of air conditioning 
plants (Industrial and Commercial) * * * Tt will pay you to say “I have 
trained at Diesel Power-United Engineering Schools’ * * * A short time 
spent with Diesel Power-United Engineering Schools is all that is necessary 
to prepare you for the many opportunities offered in Diesel Engineering Air 
Conditioning, and Refrigeration fields. Employers want thorough practical, 
trained men. That is the type of training you are assured of through the 
Diesel Power-United Engineering Schools system, which devotes its entire 
resources and facilities to approved methods of training and qualifying men 
for positions in this great industry. The difference in schools is largely one 
of the knowledge, background and experience of its staff. Years of successful 
trade school operation and experience enables the Diesel Power-United 
Engineering Schools to offer a most complete and approved system of training. 
Train in Our Well Equipped Shops. The Diesel Power-United Engineering 
Schools are recognized as America’s great system of training in these fields. 
It is self-evident that such leadership could only come as a result of having 
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the equipment and laboratories and giving this type of instruction that gets 
results and prepares a student in a truly efficient way. Here, also, for the 
student’s complete instruction is a vast assortment of engines and equipment ; 
exactly what you would expect to find in a school that occupies such a domi- 
nant position in this field. Every instructor has been most earefully selected 
after rigorous investigation of his qualifications. A wide background of tech- 
nical training and practical experience is demanded; also a type of mind 
that is able most effectively to pass on that experience and knowledge to the 
student * * * 

Diesel Power-United Schools, Inc, “America’s Great System of Diesel 
Engineering and Air Conditioning—Refrigeration Training,’ 5 North 15th 
Street (At Hennepin Avenue), Minneapolis, Minnesota. 


San Francisco, California Cleveland, Ohio 
Kansas City, Missouri Minneapolis, Minnesota 

DIESEL POWER Diesel and air conditioning—refrigeration fields offer 
splendid opportunities. Rating certificates issued upon graduation from our 
schools are recognized by national manufacturers and distributors. The 
largest system of Diesel and air conditioning—refrigeration training in U. Si 
Write or call for information. 


United Schools, 5 North 15th Street, Minneapolis 
Kansas City San Francisco Cleveland 


America’s great system of Diesel training, Diesel Power-United Engineering 
Schools * * * What we have done for others we can do for you. Start 
your training now. If you have the ambition, determination, and confidence 
we will help you to succeed in Diesel work. You can prepare yourself in a 
short time for the many worthwhile jobs that are rapidly developing for 
trained Diesel men. The trained man gets the best jobs, shorter hours, 
easier work, and better pay, as well as greater opportunities for advancement. 
* * * Students receive a life scholarship upon completion of our course 
of study and have the privilege of consulting our engineering staff at all 
times without extra cost. 

Par. 6. Respondents’ schools are not the largest, greatest, or best 
schools of their kind in the United States, nor is their equipment 
vast in extent, but in fact, limited. Respondents do not occupy a 
dominant position in their field of training in the United States. 
The use by the respondents of the word “engineering” in their re- 
spective corporate and firm names and also as a descriptive term 
in their advertising matter is misleading in that it imports and implies 
that the courses offered by respondents are of such a character and 
extent as to give students thereof basic and general training in engi- 
neering science comparable to courses in engineering offered by tech- 
nical schools offering courses in engineering science and awarding 
degrees in such science after completion of the prescribed courses 
therein. The schools are trade schools with an educational entrance 
requirement of less than the eighth grade, and the training offered 
is calculated only to prepare students thereof for work as mechanics, 
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or work of similar grade. The courses of instruction are short, not 
exhaustive of the subject, and not of the character and extent to give 
the student a basic and general training in engineering science com- 
parable to courses in engineering offered by technical schools having 
courses in engineering science and awarding degrees in such science 
after the completion of the prescribed courses therein. Respondent 
schools neither award any engineering degrees such as are awarded 
by, schools giving recognized instruction in engineering science nor 
are they authorized by law to do so, nor are their courses of instruc- 
tion of such character as to warrant the awarding of such degrees. 
At the San Francisco school of respondent Roy Hemphill, there are 
only two members of the faculty with the degree of B.S. No other 
members of the faculty of respondent Hemphill’s school, and no 
member of the faculty at the respondents’ Minneapolis, Kansas City, 
or Cleveland schools has an engineering degree awarded by a 
technical school authorized by law to award degrees in engineering 
science. 

Par. 7. Respondents have not had any limited reservation list of 
men for training, but they solicit and accept as many men as are 
available and can be signed up. They have no employment office, 
nor do they make any regular practice or effort to secure students a 
job upon completion of the course. Respondents do not place stu- 
dents in positions enabling them to earn while pursuing their courses 
of study. There is, and has been, no unusual demand by employers 
for students of correspondence schools with the type of training 
offered by respondents, nor does such training qualify such students 
for “big paying positions with a wonderful future,” to secure employ- 
ment in the “big pay” field, as Consulting Engineers in air condition- 
ing, Consulting Engineers in refrigeration, Engineers (Chief) of 
air conditioning plants (industrial and commercial) or other higher 
technical jobs. 

Par. 8. The testimony on behalf of the respondents indicates that 
subsequent to the issuance of complaint herein, the several respond- 
ents revised various items of their respective advertising literature 
for the purpose of removing from such advertising literature repre- 
sentations which the Commission charged constituted unfair methods 
of competition. 

Par. 9. Each and all of the false and misleading statements and 
representations made by respondents, as aforesaid, by means of ad- 
vertisements, radio broadcasts, and in other ways, in offering for 
sale and selling their correspondence courses of instruction, were, 
and are, calculated to, and have had, and now have, the tendency 
and capacity to mislead and deceive, and do mislead and deceive a 
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substantial portion of the purchasing public into the belief that all 
of the said representations are true. 

Par. 10. Respondents, as a direct consequence of such mistaken 
and erroneous belief induced by said advertising and representations, 
cause the prospective student public to purchase a substantial volume 
of said correspondence courses, with the result that trade has been 
unfairly diverted from individuals, firms and corporations engaged 
in the sale of like and similar correspondence courses of study who 
truthfully advertise and represent their said correspondence courses. 
As a result thereof substantial injury is done, and has been done, 
by respondents to competition in commerce among and between the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondents as set forth in the 
foregoing findings as to the facts are all to the prejudice of the public 
and of respondents’ competitors and constitute unfair methods of 
competition in commerce in violation of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respective respondents, testimony and other evidence taken before 
William C. Reeves, and Charles P. Vicini, examiners of the Commis- 
sion theretofore duly designated by it, in support of the allegations 
of said complaint and in opposition thereto, briefs filed herein by 
William L. Pencke, counsel for the Commission and by Louis Sachs, 
counsel for the two respondent corporations, (oral argument not 
having been requested) and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent Roy Hemphill, individually and 
doing business as Diesel Power-United Engineering Schools, or under 
any other name or names, his representatives, agents, and employees ; 
‘and respondents Diesel Power-United Engineering Schools, Inc., a 
corporation organized under the laws of the State of Minnesota and 
Diesel Power-United Engineering Schools, a corporation crganized 
under the laws of the State of Missouri, their respective officers, rep- 
resentatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale 
and distribution of courses of instruction in Diesel engines, air con- 
ditioning and refrigeration and other trade subjects in commerce, as 
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commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: ’ 

1. Representing through the use of the word “engineering” or 
any other word or words of similar import or meaning in respondents’ 
trade or corporate names, or in any other manner, that respondents’ 
courses of instruction qualify students as engineers in Diesel power, 
air conditioning, refrigeration or any other branch of the engineering 
profession. 

2. Representing in any manner that respondents’ schools or any 
of them, occupy a dominant position in the fields of Diesel power, air 
conditioning or refrigeration training, or have the largest system of 
training in the United States in Diesel power, air conditioning or 
refrigeration, or that respondents’ schools have completely equipped 
shops for training students as engineers in Diesel power, refrigera- 
tion or air conditioning. 

3. Representing in any manner that respondents’ courses of in- 
struction qualify a student for any position requiring a degree of 
skill or technical knowledge greater than that required of a mechanic. 

4. Representing in any manner that there is a great or unusual 
demand in the Diesel power, air conditioning or refrigeration indus- 
tries for graduates of respondents’ schools or for persons having no 
greater degree of technical training than that afforded by respondents? 
courses of instruction. 

5. Representing that respondents operate an employment service 
for the graduates from respondent’s schools or that respondents pro- 
cure positions for such graduates in the Diesel power, air condition- 
ing or refrigeration industries unless and until such are the facts. 

6. Representing that respondents procure gainful employment for 
students enabling them to earn while taking respondents’ courses of 
instruction unless and until such is the fact. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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ARTHUR LONGFIELD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3823. Complaint, June 16, 1939—Decision, Oct. 24, 1939 


Where Worcestershire Sauce under name “Lea & Perrings Worcestershire Sauce” 
had long been made in accordance with private and secret formula and 
been extensively advertised in England and other parts of the world, and 
had come to be highly popular and, as imported or made and sold in the 
United States in bottles and with labels or wrappers of distinctive size and 
shape, to have Nation-wide popularity as product of recognized and uniform 
excellence, and to be identified by purchasing public principally by afore- 
said highly distinctive containers and labels or wrappers; and thereafter 
an individual engaged in manufacture, sale and distribution of “Long- 
field’s Celebrated Worcestershire Style Sauce,” in competition with makers 
and sellers in the United States of said genuine “Lea & Perrins Worcester- 
shire Sauce,” made under the original, private, and secret recipe, and under 
sanction and control of English parent company— 

(a) Packaged his aforesaid “Worcestershire Style Sauce” in containers closely 
resembling those of “Lea & Perrins Worcestershire Sauce” with bottles of 
same distinctive size and shape and wrappers of same type and color and 
with typography, border, dividing lines, color scheme, and other distinctive 
features and printed matter, which simulated label and package of Lea & 
Perrins product aforesaid; and 

(b) Included and copied from label of latter, legend “From the recipe of a 
nobleman in the county,” and enclosed same in scrolls which simulated 
those used on label of other and, in furtherance of such attempted simula- 
tion, used in center of his wrapper or label shield which closely resembled 
in appearance that used on Lea & Perrins label aforesaid; 

Notwithstanding fact recipe for said individual’s product was not furnished by 
nobleman in Worcestershire, England, and said product was not, as thus 
implied, made under secret recipe used by Lea & Perrins: 

With tendency and capacity to induce members of public to form mistaken and 
erroneous belief that his said “Worcestershire Style Sauce” was in fact 
Worcestershire Sauce made and sold by Lea & Perrins, and with result, 
as consequence of such belief, induced by said acts and representations, 
that substantial numbers of purchasing public bought his said product, 
and trade was thereby unfairly diverted to him from his competitor 
aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. Lewis C. Russell, trial examiner. 
Mr. Karl Stecher for the Commission. 
218706™—40—voL. 29--—78 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Arthur Longfield, 
an individual, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, Arthur Longfield, is an individual, with 
‘his principal place of business and office at 552 Myrtle Avenue, Brook- 
lyn, N. Y. He is now, and has been for several years heretofore, 
engaged in the sale and distribution of a table sauce under the brand 
or label of “Longfield’s Celebrated Worcestershire Style Sauce.” ‘This 
brand or label is attached to each bottle of said sauce. This sauce is 
for use in seasoning meats, fish, oysters, and other food when served 
for use. The sauce is put up in 5-ounce bottles and is sold at about 
‘90 cents per dozen to retail dealers. 

In the course and conduct of said business, respondent ships, or 
causes to be shipped or transported, said product when sold from the 
city of Brooklyn in the State of New York to the purchasers thereof 
located in various States other than the State of New York. There 
is now, and has been during all of the times herein.mentioned, a 
course of trade in said product so sold by respondent in commerce 
‘between and among the various States of the United States. 

Par. 2. In the course and conduct of said business, respondent is 
now, and has been at all of the times herein mentioned, engaged in 
‘substantial competition with various corporations, firms, and individ- 
uals selling, or offering for sale, in commerce between and among the 
various States of the United States, products intended to be used for 
the same purposes as the product sold by respondent. 

Par. 8. Worcestershire sauce was originally made in the County of 
‘Worcestershire in England. In about the year 1835 John Wheeley 
Lea and William Perrins, chemists, commenced the manufacture and 
sale of this sauce from a private recipe which they, according to the 
tradition in the Lea and Perrins families, had acquired from an Eng- 
lish nobleman, Sir Marcus Sandys, who had brought said recipe, or 
one similar thereto, from India, where similar, though more pungent, 
sauces were in vogue. To this article of commerce, new in England, 
Messrs. Lea & Perrins gave the name “Worcestershire Sauce.” It 
was extensively advertised in England and most other parts of the 
world and became very popular. In about the year 1840 the sauce 
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was first imported into the United States. It was imported in bottles 
wrapped and labeled ready for sale until 1877. From 1877 to 1898, 
it was brought over from England in casks, partly finished. Upon 
arrival in this country the manufacture of the sauce was completed 
according to the private formula of Messrs. Lea & Perrins above 
referred to. The bottling and labeling were then done in this coun- 
try. From 1898 to 1911 the sauce was manufactured in the United 
States for Lea & Perrins by John Duncan’s Sons under the original 
formula. From 1911 to 1930 the English firm of Lea & Perrins them- 
selves conducted the manufacture of Lea & Perrins Sauce in New 
York City. Prior to June 1, 1930, there was organized a New York 
corporation known as Lea & Perrins, Inc., which was and is owned 
and controlled by the English corporation known as Lea & Perrins, 
Ltd. Lea & Perrins, Ltd., acquired the entire world-wide business 
of the English partnership of Lea & Perrins, manufacturers of Lea & 
Perrins Worcestershire Sauce. Since June 2, 1930, Lea & Perrins, 
Inec., has manufactured and sold Lea & Perrins Sauce, made under 
the original private and secret recipe, throughout the United States. 
The business of this corporation in the sale of Worcestershire Sauce 
in the United States amounts to more than one million dollars per 
year. Lea & Perrins Worcestershire Sauce is of recognized and uni- 
form excellence and has had a Nation-wide popularity for many 
years. The wholesale price of Lea & Perrins Worcestershire Sauce 
is $2.75 per dozen bottles. It retails at 30¢ per bottle. There is a 
preference among the consuming public for Lea & Perrins Worcester- 
shire Sauce as against the Worcestershire Style Sauce of respondent. 

The size and shape of the bottles containing Lea & Perrins Worces- 
tershire Sauce and the features of the Lea & Perrins label or wrapper 
have for many years been, and are now, highly distinctive and con- 
stitute principally the means by which this product is identified by 
the purchasing public. 

Par. 4. In the course and conduct of his business, as described in 
paragraph 1 hereof, Arthur Longfield, in connection with the sale 
and distribution of his Worcestershire Style Sauce, has packaged the 
same in a manner closely resembling in appearance the containers 
of Lea & Perrins Worcestershire Sauce. The same distinctive sizes 
and shapes of bottles have been used, the wrappers are of the same 
type and color of paper, with typography, border, dividing lines, 
color scheme, and other distinctive feature in the printed matter 
simulating the Lea & Perrins label and package. 

In furtherance of this simulation, there has been copied from the 
Lea & Perrins label the following: “From the recipe of a nobleman 
in the country,” which is inclosed in scrolls simulating those used on 
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the label of Lea & Perrins Worcestershire Sauce. In truth, and in 
fact the recipe for respondent’s sauce was not furnished by a noble- 
man in Worcestershire, England, and is not, as implied, made under 
the secret recipe used by Lea & Perrins, Inc. In furtherance of his 
attempt to simulate the label of Lea & Perrins, respondent has used 
in the center of said wrapper or label a shield closely resembling in 
appearance the shield used by Lea & Perrins, Inc., in the label on its 
Worcestershire Sauce. 

Par. 5. The use by the respondent of labels and wr appers stint 
ing the labels and wrappers used by Lea & Perrins on its said Lea & 
Perrins Worcestershire Sauce and the same statement as to the source 
of the recipe under which the respondent’s sauce is made as appears 
on the Lea & Perrins Worcestershire Sauce containers, as aforesaid, 
and the use by the respondent of bottles of the same size and distinc- 
tive shape as those used by Lea & Perrins, Inc., have had, and now 
have, the tendency and capacity to induce members of the public to 
form the mistaken and erroneous belief that the respondent’s Worcest- 
shire Style Sauce is in fact the Worcestershire Sauce manufactured and 
sold by Lea & Perrins, Inc. As a result of such erroneous and mis- 
taken belief on the part of the members of the purchasing public, in- 
duced by the acts and representations of the respondent, as aforesaid, 
substantial numbers of the purchasing public have purchased respon- 
dent’s product, thereby unfairly diverting trade to the respondent 
from his said competitor, Lea & Perrins, Inc. As a result thereof, 
injury has been and is being done by respondent to competition in 
commerce between and among the various States of the United States. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 16, 1939, issued and on June 
19, 1939, served its complaint in this proceeding upon the respondent, 
Arthur Longfield, charging him with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in said 
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complaint and waiving all intervening procedure and further hearing 
as to said facts, which substitute answer was duly filed in the office 
of the Commission. Thereafter this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. The respondent, Arthur Longfield, is an individual 
with his principal place of business at 419 East 22d Street, New York, 
NY: 

Par. 2. The respondent is now and for several years last has been 
engaged in the manufacture, sale and distribution of a table sauce 
under the brand and label of “Longfield’s Celebrated Worcestershire 
Style Sauce.” Respondent causes said preparation, when sold, to be 
transported from his aforesaid place of business in the State of 
New York to the purchasers thereof at their respective points of 
location in various States of the United States other than New York. 
Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said product in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of said business, respondent is 
now and has been at all of the times herein mentioned, engaged in 
substantial competition with various corporations, firms, and indi- 
viduals selling or offering for sale in commerce between and among 
the various States of the United States, products intended to be used 
for the same purposes as the product sold by respondent. 

Par. 4. Worcestershire Sauce was originally made in the County 
of Worcestershire in England. In about the year 1835, John Wheeley 
Lea and William Perrins, chemists, commenced the manufacture 
and sale of this sauce from a private recipe which they, according 
to the tradition in the Lea and Perrins families, had acquired from 
an English nobleman, Sir Marcus Sandys, who had brought said 
recipe, or one similar thereto, from India, where similar though 
more pungent, sauces were in vogue. To this article of commerce, 
new in England, Messrs. Lea & Perrins gave the name “Worcester- 
shire Sauce.” It was extensively advertised in England and most 
other parts of the world and became very popular. In about the . 
year 1840 the sauce was first imported into the United States. It 
was imported in bottles wrapped and labeled ready for sale until 
1877. From 1877 to 1898 it was brought over from England in 
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casks, partly finished. Upon arrival in this country the manufacture 
of the sauce was completed according to the private formula of 
Messrs. Lea & Perrins above referred to. The bottling and labeling 
were then done in this country. From 1898 to 1911 the sauce was 
manufactured in the United States for Lea & Perrins by John 
Duncan’s Sons under the original formula. From 1911 to 1930 the 


English firm of Lea & Perrins themselves conducted the manufacture _ 


of Lea & Perrins Sauce in New York City. Prior to June 1, 1930, 
there was organized a New York corporation known as Lea & Per- 
rins, Inc., which was and is owned and controlled by the English 
corporation known as Lea & Perrins, Ltd. Lea & Perrins, Ltd., 
acquired the entire world-wide business of the English partnership 
of Lea & Perrins, manufacturers of Lea & Perrins Worcestershire 
Sauce. Since June 2, 1930, Lee & Perrins, Inc., has manufactured 


and sold Lea & Perrins Worcestershire Sauce, made under the orginal — 


private and secret recipe throughout the United States. The busi- 


ness of this corporation in the sale of Worcestershire Sauce in the 


United States amounts to more than one million dollars per year. 
Lea & Perrins Worcestershire Sauce is of recognized and uniform 
excellence and has had a Nation-wide popularity for many years. 
The wholesale price of Lea & Perrins Worcestershire Sauce is about 
$2.75 per dozen bottles. It retails at about 30¢ per bottle. There 
is a preference among the consuming public for Lea & Perrins Wor- 
cestershire Sauce as against the Worcestershire Style Sauce of 
respondent. 

The size and shape of the bottles containing Lea & Perrins Wor- 
cestershire Sauce and the features of the Lea & Perrins label or 
wrapper have for many years been, and are now, highly distinctive 
and constitute principally the means by which this product is identi- 
fied by the purchasing public. 

Par. 5. In the course and conduct of his business as hereinabove 
described, Arthur Longfield, in connection with the sale and distri- 
bution of his Worcestershire Style Sauce, has packaged the same in 
a manner closely resembling in appearance the containers of Lea & 
Perrins Worcestershire Sauce. The same distinctive sizes and shapes 
of bottles have been used, the wrappers are of the same type and 
color of paper, with typography, border, dividing lines, color scheme, 
and other distinctive features in the printed matter simulating the 
Lea & Perrins label and package. 

__ In furtherance of this simulation there has been copied from the 

Lea & Perrins label the following: “From the recipe of a nobleman 
in the county,” which is enclosed in scrolls simulating those used on 
the label of Lea & Perrins Worcestershire Sauce. In truth and in 
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fact the recipe for respondent’s sauce was not furnished by a noble- 
man in Worcestershire, England, and is not, as implied, made under 
the secret recipe used by Lee & Perrins, Inc. In furtherance of his. 
attempt to simulate the label of Lea & Perrins, respondent has used: 
in the center of said wrapper or label a shield closely resembling in 
appearance the shield used by Lea & Perrins, Inc., on the label of 
_ its Worcestershire Sauce. 

Par. 6. The use by the respondent of labels and wrappers simulat- 
ing the labels and wrappers used by Lea & Perrins on its said Lea & 
Perrins Worcestershire Sauce and the same statement as to the 
source of the recipe under which the respondent’s sauce is made as: 
appears on the Lea & Perrins Worcestershire Sauce containers, as: 
aforesaid, and the use by the respondent of bottles of the same size’ 
and distinctive shape as those used by Lea & Perrins, Inc., have had, 
and now have, the tendency and capacity to induce members of the 
public to form the mistaken and erroneous belief that respondent’s: 
Worcestershire Style Sauce is in fact the Worcestershire Sauce manu- 
factured and sold by Lea & Perrins, Inc. As a result of such errone- 
ous and mistaken belief on the part of the members of the purchasing 
public, induced by the acts and representations of the respondent,. 
as aforesaid, substantial numbers of the purchasing public have pur- 
chased respondent’s product, thereby unfairly diverting trade to the: 
respondent from his said competitor, Lea & Perrins, Inc. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors. 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
‘respondent, in which answer respondent admits all the material 
allegations of fact set forth in the complaint, and states that he 
waives all intervening procedure and further hearing as to the said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Arthur Longfield, his repre- 
sentatives, agents and employees, directly or through any corporate 
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or other device, in connection with the offering for sale, sale, and 
distribution of Worcestershire Style Sauce in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing, through the use of wrappers, containers, 
or labels which simulate the distinctive wrappers, containers, or 
labels used by Lea & Perrins, Inc., in marketing their Worcestershire 
sauce, or in any other manner, that respondent’s Worcestershire 
sauce is manufactured and distr ibuted by Lea & Perrins, Inc., or is 
the same as the Worcestershire sauce manufactured and distri 
by Lea & Perrins, Inc. 

2. The use of wrappers, containers, or labels which simulate the 
distinctive wrappers, containers, or labels used by Lea & Perrins, 
Inc., on its Worcestershire sauce. 

3. The use of any design or insignia on wrappers, containers, 
labels, or in any other manner which simulate the design or insignia 
used by Lea & Perrins, Inc., in connection with their Worcestershire 
sauce. 

4, Representing that the recipe used in the manufacture of re- 
spondent’s Worcestershire sauce has any foreign or special origin 
when such is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the-Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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PETERSIME INCUBATOR COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3883. Complaint, Aug. 31, 1989—Decision, Oct. 28, 1939 


Where a corporation engaged in the manufacture of its ‘“Petersime Blectro- 
Thermo Bath” for applying dry heat to the body, and in sale and distribu- 
tion thereof to purchasers in yarious other States and in the District of 
Columbia; in advertisements which it disseminated through the mails, 
through newspapers and periodicals of general circulation, through circulars: 
and other printed matter distributed in commerce among the various States,. 
and through other means, and which were intended and likely to induce 
purchase of said device— 

(a) Represented, directly or by implication, that use thereof provided a way 
to better health and constituted a cure or remedy for overweight or under-- 
weight, and for low metabolism, and would cleanse the system and keep: 
it fit, insuring protection against disease and cleansing system of poisons, 
toxins, and wastes; and 

(6) Represented, as aforesaid, that said device was a cure or remedy for and 
had substantial therapeutic value in the treatment of many diseases and 
ailments and, more particularly, rheumatism, arthritis, sciatica, gout, kid- 
ney trouble, nervousness, high blood pressure, colds, fatigue, poor elimina- 
tion, neurosis, frayed nerves, insomnia, neuritis, and lumbago; 

Facts being it was, as aforesaid, device for applying dry heat to body, would 
not effect permanent change in weight in either direction (unless limited 
to temporary loss of weight), would not have any direct influence on basal 
metabolism or promote better health, or eliminate, cleanse, etc., poisons, 
toxins, and wastes that could not be taken care of by normal processes: 
of elimination, and was not a cure or remedy for rheumatism and numerous 
other ailments and conditions above claimed, and regular use thereof might 
be harmful, especially to people who were debilitated and with deficient 
circulation ; 

With tendency and capacity to mislead and deceive prospective purchasers of 
said device into erroneous and mistaken belief that said representations were 
true, and to induce them to purchase said device because of such belief; and 

(c) Failed to reveal in its advertisements that regular use of its said electro- 
thermo bath might be harmful and especially to debilitated individuals and 
those with deficient circulation : , 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Mr, Lynn C. Paulson for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested im it by said act, the Federal 
‘Trade Commission, having reason to believe that Petersime Incubator 
‘Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges i that 
respect as follows: 

Paracrarn 1. The respondent, Petersime Incubator Co., is a cor- 
poration organized, existing, and doing business under the laws of 
the State of Ohio, with its principal office and place of business in 


the city of Gettysburg, in said State. The respondent is now, and 


for more than 1 year last past has been, engaged in the business of 


manufacturing, selling, and distributing, among other things, a device ~ 


for applying dry heat to the body, known as “Petersime Electro- 
‘Thermo Bath.” 

Respondent sells said device to dealers and direct to members of 
the purchasing public, and causes said device, when sold, to be 
‘shipped from its place of business in the State of Ohio to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
device sold and distributed by it in commerce between and among 
the various States of the United States and in the District of 
‘Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing its said device, by United States mails, by insertion in newspapers 
and periodicals having a general circulation and also in circulars 
and other printed and written matter, all of which are distributed in 
commerce among and between the various States of the United States, 
and by other means in commerce, as commerce is defined in the Fed- 
eral Trade Commission’ Act, for. the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of its said 
device; and has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said device by various means for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the pur- 
chase of its said device in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among, and typical of the false 
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statements and representations contained in said advertisements, 
disseminated and caused to be disseminated, as aforesaid, are the 
following: 

The easy way to better health. 

Are you overweight? Do you have rheumatism; arthritis, sciatica, gout, 
kidney trouble, neryousness, high blood pressure, catch colds easily? 

Would you like to: relax easily, soothe frayed nerves, enjoy restful sleep, 
keep physically fit? 

Are you overweight, rheumatic, neurotic, or underweight? Do you have 
arthritis, sciatica, neuritis, lumbago, colds, or low metabolism? Are you. 
nervous, fatigued, or troubled with insomnia? 

These symptoms may often be attributed to poor elmination—lack of excretion 
through the pores of the skin. If you would like to enjoy the invigorating, 
cleansing benefits of a cabinet sweat bath at a small cost of only 3¢ to 4¢ per 
home treatment, then send for our home treatment today. 

Through the use of the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, all 
of which purport to be descriptive of the remedial, curative, or thera- 
peutic properties of respondent’s device, respondent has represented, 
and does now represent, directly and by implication, that the use of 
such device is a cure or remedy for, and has substantial therapeutic 
value in the treatment of, many diseases and ailments of the human 
body, to wit: Rheumatism, arthritis, sciatica, gout, kidney trouble, 
nervousness, high blood pressure, colds, fatigue, poor elimination, 
neurosis, frayed nerves, insomnia, overweight, neuritis, underweight, 
lumbago, low metabolism, and many others not specifically set forth 
herein; that the use of such device will competently and effectively 
work wonders in restoring its users to sound health; will cleanse the 
human system and keep it fit, and insure protection against disease. 

Par. 3. In truth and in fact, said device advertised, sold, and dis- 
tributed by respondent as hereinbefore stated, is a device for applying 
dry heat to the body, and is not a cure or remedy for any disease 
or a competent treatment therefor. 

The said device is not a cure or remedy for rheumatism, arthritis, 
sciatica, gout, kidney trouble, nervousness, high blood pressure, colds, 
fatigue, poor elimination, neurosis, frayed nerves, insomnia, over- 
weight, neuritis, underweight, lumbago, low metabolism, or a compe- 
tent treatment therefor. 

The use of said Petersime Electro-Thermo Bath Cabinet will not ef- 
fect a permanent change in body weight in either direction unless lim- 
ited to a temporary loss of weight. Said device will not have any direct 

‘influence on basal metabolism or promote better health, and will not 
eliminate, cleanse, rid, purge, carry away or dispose of poisons, 
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toxins, or wastes that cannot be taken care of by the normal process 
of elimination. 

Furthermore, the regular use of the said Petersime Electro-Thermo 
Bath Cabinet may be harmful, especially to debilitated individuals, 
and persons with deficient circulation. 

Par. 4. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations and advertisements, dis- 
seminated as aforesaid, with respect to said device, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true and that respondent’s device will accomplish 
the results indicated, and induces a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase a substantial number of respondent’s devices. 

Par. 5. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FinpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 31, 1939, issued and served 
its complaint in this proceeding upon respondent, Petersime Incu- 
bator Co., a corporation charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. On October 2, 1939, the respondent filed its answer, in 
which answer it admitted all the material allegations of fact set forth 
in said complaint and waived all other intervening procedure and 
further hearing as to said facts. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, and the answer thereto, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, Petersime Incubator Co., is a corporation 
organized, existing, and doing business under the laws of the State 
of Ohio, with its principal office and place of business in the city of 
Gettysburg, in said State. Respondent is now, and for more than 1 
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year last past has been, engaged in the business of manufacturing, 
selling, and distributing, among other things, a device for applying 
dry heat to the body, known as “Petersime Electro-Thermo Bath.” 

Respondent sells said device to dealers and direct to members of 
the purchasing public, and causes said device when sold to be shipped 
from its place of business in the State of Ohio to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said device 
sold and distributed by it in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said device by means of the United States mails, by 
insertion in newspapers and periodicals having a general circulation 
and also in circulars and other printed and written matter, all of 
which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of its said device; and has disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning its said device by 
various means for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said device in com- 
merce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of, the false statements and representa- 
tions contained in said advertisements, disseminated and caused to 
be disseminated, as aforesaid, are the following: 

The easy way to better health. 

Are you overweight? Do you have rheumatism, arthritis, sciatica, gout, 


kidney trouble, nervousnes, high blood pressure, catch colds easily? 

Would you like to: relax easily, soothe frayed nerves, enjoy restful sleep, 
keep pbysically fit? 

' Are you overweight, rheumatic, neurotic, or underweight? Do you have 
arthritis, sciatica, neuritis, lumbago, colds, or low metabolism® Are you 
nervous, fatigued, or troubled with insomnia? 

These symptoms may often be attributed to poor elimination—lack of ex- 
eretiou through the pores of the skin. If you would like to enjoy the invig- 
orating, cleansing benefits of a cabinet sweat bath at a small cost of only 
3¢ to 4¢ per home treatment, then send for our home treatment today. 
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Through the use of the statements hereinabove set out and others 
similar thereto not’ mentioned herein, all of which purport to be 
descriptive of the remedial, curative, or therapeutic properties of 
respondent’s device, respondent has represented, and now represents, 
directly or by implication, that said device is a cure or remedy for, 
and has substantial therapeutic value in the treatment of, many of 
the diseases and ailments of the human body, and more particularly 
rheumatism, arthritis, sciatica, gout, kidney trouble, nervousness, 
high blood pressure, colds, fatigue, poor elimination, neurosis, frayed 
nerves, insomnia, overweight, underweight, neuritis, lumbago, and 
low metabolism; that the use of said device will work wonders in 
restoring its users to sound health, will cleanse the human system 
and keep it fit, insure protection against disease, and will eliminate, 
cleanse, rid, purge, carry away or dispose of poisons, toxins, or 
wastes that can not be taken care of by the normal processes of 
elimination. 

Par. 3. The Commission finds that the said device “Petersime 
Electro-Thermo Bath” is a device for applying dry heat to the body, 
and is not a cure or a remedy nor a competent treatment for any 
disease; that said device is not a cure or remedy for rheumatism, 
arthritis, sciatica, gout, kidney trouble, nervousness, high blood 
pressure, colds, fatigue, poor elimination, neurosis, frayed nerves, 
insomnia, overweight, neuritis, underweight, lumbago, low metabol- 
ism; that the use of said “Petersime Electro-Thermo Bath” will 
not effect a permanent change in body weight in either direction, 
unless limited to a temporary loss of weight; that said device will 
not have any direct influence on basal metabolism or promote better 
health, and will not eliminate, cleanse, rid, purge, carry away, or 
dispose of poisons, toxins, or wastes that cannot be taken care of by 
the normal processes of elimination; that the regular use of the said 
“Petersime Electro-Thermo Bath” cabinet may be harmful, especially 
to debilitated individuals and persons with deficient circulation. 

Par. 4. Each and all of the representations as to the efficacy of 
respondent’s “Petersime Electro-Thermo Bath” cabinet, contained 
in respondent’s advertising as set forth herein, had and have a 
tendency and capacity to mislead and deceive purchasers and pro- 
spective purchasers of said device into the erroneous and mistaken 
belief that said representations are true, and to induce them to pur- 
chase respondent’s said device because of such erroneous and mis- 
taken belief. 
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The aforesaid acts and practices of the respondent as herein al- 
leged are all to the prejudice of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the. 
respondent, Petersime Incubator Co., a corporation, in which answer: 
respondent admits all the material allegations of the complaint to be. 
true, and states that it waives hearings on the charges set forth in 
said complaint, and that, without further evidence or other intervening: 
procedure the case might proceed to final hearing on the record, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent, Petersime Incubator Co., a corporation,. 
has violated the provisions of the Federal Trade Commisison Act. 

It is ordered, That the respondent, Petersime Incubator Co., a 
corporation, it officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, do forthwith cease. 
and desist from disseminating or causing to be disseminated any ad- 
vertisements by means of the United States mails or in commerce, as. 
commerce is defined in the Federal Trade Commission Act, by any 
means, for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as commerce is defined’ 
in the Federal Trade Commission Act, of a device now designated by 
the name of Petersime Electro-Thermo Bath, or any other similar de- 
vice or devices, whether sold under the same name or any other name 
or names, which advertisements (1) represent, directly or through im- 
plication, (a) that the use of the said device Petersime Electro- 
Thermo Bath, provides a way to better health; (6) that the use of: 

_the said device is a cure or remedy for rheumatism, arthritis, sciatica, 
gout, kidney trouble, nervousness, high blood pressure, colds, fatigue, 
poor elimination, neurosis, frayed nerves, insomnia, overweight, 
underweight, neuritis, lumbago, low metabolism, or any other disease 
or ailment of the human body, or that its use is a competent treat- 
ment therefore; (c) that the use of said device will lessen or increase 
body weight unless such representation is limited to a statement 
that the use of said device may effect a temporary loss of weight; 
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(d) that said device will have any direct influence on basal metabo- 
lism, or that it will eliminate, cleanse, rid, purge, carry away, or 
dispose of poisons, toxins, or wastes that cannot be taken care of by 
the normal processes of elimination; (2) or which advertisements 
fail to reveal that the regular use of the said device may be harmful, 
especially to debilitated individuals, and persons with deficient 
circulation. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
jt has complied with this order. 
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LOU STERLING AND WALTER FEHR GARDNER, TRADING 


AS KIRK MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3770. Complaint, Apr. 20, 1939—Decision, Oct. 30, 1939 


Where two individuals engaged in sale of their variously designated “Kirk’s © 


(a) 


(b) 


ce 


Tablets,’ “Kirks Pancreatin Compound ‘Tablets,’ and “Kirks Tablets 
Pancreatin Compound,” to purchasers in various other States; in advertise- 
ments which they disseminated through the mails, through newspapers and 
periodicals of general circulation, and through circulars and other printed 
or written matter distributed in commerce, and through continuities broad- 
east from radio stations of extrastate audience, and through other means, 
and which were intended and likely to induce purchase of their said 
products— 

Represented that there was an alkaline content in said tablets which 
aided nature in neutralizing and eliminating acid accumulations in digestive 
system, and that stomach distress, headaches, backaches, dizzy spells, in- 
digestion, and excessive accumulation of gas were very often direct result 
of accumulation of toxic poison in digestive system, and that almost im- 
mediate relief from such ailments was secured through use of said tablets, 
facts being there was no alkalizing substance in said tablets and such 
preparation was not cure or remedy for, or effective in treatment of, 
stomach distress, headaches, and other ailments and conditions mentioned 
and including excessive accumulation of gas in the stomach, and would 
not give relief therefrom ; 

Represented that headachy, listless, worn-out feeling, backaches, upset 
stomach, and lack of appetite, were caused by acid indigestion due, in 
great many cases, to an accumulation of bacteria in the digestive system, 
and that for such ailments and conditions almost immediate relief had 
been found by thousands of users of said tablets, as attested by thousands 
of letters received by said individuals from such users, facts being thousands 
of users had not attested to beneficial results secured from use of tablets 
as asserted by them, and their preparation would not relieve the digestive 
system of bacteria and would not give relief by neutralizing and eliminat- 
ing bacterial action therein ; and 

Represented that their tablets would give relief by neutralizing and 
eliminating bacterial action, caused, in most cases, by absence of enough 
bile and pancreatic acidity, and that they were highly recommended for 
use in all cases of disorders of defective digestion, and in all cases of 
chronic undernourishment, facts being they would not correct disorders 
of defective digestion, nor give relief in all cases of chronic under- 


nourishment ; 


With effect of misleading and deceiving substantial portion of purchasing 


public into erroneous and mistaken belief that such false statements, rep- 
resentations, and advertisements were true, and inducing said portion of 
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such public, because of said belief, to buy their drug-containing medicinal 

preparation : aa 
Held, That such acts and practices, as above set forth, were all to the prejudice 

of the public and constituted unfair and deceptive acts and practices in 


commerce. 


Before Mr. John J. Keenan, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. George E. Stoddard, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Lou Sterling and 
Walter Fehr Gardner, copartners, trading as Kirk Medicine Co., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents, Lou Sterling and Walter Fehr Gard- 
ner, are copartners trading as Kirk Medicine Co., and their principal 
place of business is located in Hollywood, Calif. The respondent 
Lou Sterling resides at 12024 Addison Street, North Hollywood, 
Calif., and the respondent Walter Fehr Gardner maintains a business 
address at c/o Allied Advertising Agency, Harth Building, 3d and 
Western Avenue, Los Angeles, Calif. 

Par. 2. The respondents are now, and have been for more than 1 
year last past, engaged in the sale and distribution of a medicinal 
or pharmaceutical preparation variously designated as “Kirk’s Tab- 
lets,” “Kirks Pancreatin Compound Tablets,” and “Kirks Tablets 
Pancreatin Compound.” In the course and conduct of their busi- 
ness the respondents cause said preparation, when sold by them, to 
be transported from their aforesaid place of business in the State 
of California to the purchasers thereof at their respective points 
of location in the various States of the United States other than the 
State of California. Respondents maintain, and at all times men- 
-tioned herein have maintained, a course of trade in commerce in 
said preparation among and between the various States of the 
United States. 

Par. 3. In the course and conduct of their aforesaid business, 
the respondents have disseminated and are now disseminating, 
and have caused and are now causing the dissemination of false 
advertisements concerning their said product, by United States mails, 
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by insertions in newspapers and periodicals having a general circu- 
lation, and also in circulars and other printed or written matter, all 
of which are distributed in commerce among and. between the 
various States of the United States; and by continuities broadcast 
from radio stations which have sufficient power to, and do, convey 
the program emanating therefrom to listeners located in various 
States of the United States other than the State or country in which 
such broadcasts originate, and by other means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said product; and have dissemi- 
nated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning their 
said product, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of their 
said product in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among, and typical of, the false statements 
and representations contained in said advertisements, disseminated 
and caused to be disseminated, as aforesaid, are the following: 

1. The alkaline content of Kirk’s Tablets aid nature in neutralizing and 
eliminating the acid accumulated in the digestive system. 

2. Stomach distress, headaches, back aches, dizzy spells, indigestion, exces- 
sive accumulation of gas are very often the direct result of accumulated toxic 
poisons in the digestive system. Almost immediate relief is found through 
use of Kirk’s Tablets. * * * 

3. Do you have that headachy, listless, worn out feeling, back aches, upset 
stomach and no appetite— * * * acid indigestion. The accumulation of 
bacteria in the digestive system is the answer in a great many cases, as is at- 
tested in the thousands of letters we have received from users of Kirk’s Tab- 
lets, who have found almost instant relief from their use. 

4, The bacterial action is caused, in most cases, by an absence of enough 
bile and pancreatic acidity and, in such cases, this condition must be neutralized 
and eliminated before you get relief. Kirk’s Tablets do this. 

5. Their use is highly recommended for all symptoms of inactive gall bladder 
and liver action, in all disorders of defective digestion, in all cases of chronic 
under nourishment, so . . . if you suffer from any of the symptoms of 
these stomach and digestive disorders . . . try Kirk’s Tablets at once. 


Par. 4. Through use of the statements and representations herein- 
before set forth and others similar thereto not herein set out, all 
of which purport to be descriptive of respondents’ preparation and 
its effectiveness in the treatment of ailments and conditions of the 
human body and the cause of such ailments and conditions, respond- 
ents have represented, directly and by implication, among other 
things, the following: 
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1. That there is an alkaline content in Kirk’s Tablets which aids 
nature in neutralizing and eliminating the acid accumulation in the 
digestive system. 

9. That stomach distress, headaches, back aches, dizzy spells, indi- 
gestion, and excessive accumulations of gas are very often the direct 
result of accumulated toxic poisons in the digestive system, and that 
almost immediate relief from such ailments is secured through the 
use of Kirk’s Tablets. 

3. That. headachy, listless, worn out feeling, back aches, upset 
stomach, and lack of appetite, are caused by acid indigestion, due in 
a great many cases to an accumulation of bacteria in the digestive 
system, and that for such ailments and conditions almost immediate 
relief has been found by thousands of users of Kirk’s Tablets as at- 
tested by thousands of letters received by the respondents from such 
users. 

4, That Kirk’s Tablets give relief by neutralizing and eliminating 
bacterial action which, in most cases, is caused by absence of enough 
bile and pancreatic acidity. 

5. That Kirk’s Tablets are highly recommended for use in all 
cases of disorders of defective digestion, and in all cases of chronic 
under nourishment. 

Par. 5. The aforesaid representations, used and disseminated by 
the respondents in the manner above described, are gross exaggera- 
tions, which are misleading and untrue, and constitute false adver- 
tisements. 

In truth and in fact the representations that there is an alkaline 
content in Kirk’s Tablets which will aid nature in eliminating the 
acid accumulations in the digestive system, are untrue in that Kirk’s 
Tablets contain no alkalizing substance. Said preparation would 
not be a cure or remedy for, or effective in the treatment of, or give 
relief from, stomach distress, headaches, back aches, dizzy spells, 
indigestion, and excessive accumulations of gas in the stomach. 

Furthermore, thousands of users have not attested to the beneficial 
results secured from the use of the tablets as asserted by the respond- 
ents. Respondents’ preparation will not relieve the digestive system 
of bacteria and will not give relief by neutralizing and eliminating 
bacterial action in the digestive system. i 

Said preparation will not correct disorders of defective digestion 
and will not give relief in all cases of chronic under nourishment. 

Par. 6. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements, representations and advertisements, 
disseminated as aforesaid, with respect to said medicinal preparation, 
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has had, and now has, the capacity and tendency to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such false statements, repre- 
sentations and advertisements are true, and induces a substantial por- 
tion of the purchasing public, because of said erroneous and mistaken 
belief, to purchase respondents’ medicinal preparation containing 
drugs. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 20, 1939, issued and served 
its complaint in this proceeding upon the respondents Lou Sterling 
and Walter Fehr Gardner, copartners, trading as Kirk Medicine 
Co., charging them with unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On May 8, 1939, 
the respondents filed their answers to said complaint. Thereafter, 
at a regularly scheduled hearing, a stipulation as to the facts was 
entered of record and it was agreed that said stipulation of facts 
should become the evidence in this proceeding. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission on 
said complaint, answers and stipulation as to the facts (no briefs 
having been filed and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragraru 1. Respondents, Lou Sterling and Walter Fehr Gardner, 
are copartners trading as Kirk Medicine Co., and their principal place 
- of business is located in Hollywood, Calif. The respondent Lou Ster- 
ling resides at 12024 Addison Street, North Hollywood, Calif., and the 
respondent Walter Fehr Gardner maintains a business address at 
c/o Allied Advertising Agency, Harth Building, 3d and Western 
Avenue, Los Angeles, Calif. 

Par. 2. The respondents are now, and have been for more than 1 
year last past, engaged in the sale and distribution of a medicinal or 
pharmaceutical preparation variously designated as “Kirk’s Tablets,” 
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“Kirks Pancreatin Compound Tablets,” and “Kirks Tablets Pan- 
creatin Compound.” The quantitative formula for said product is 


as follows: 


Pancreatic Hnzymes__--------------------------=------ 2 grains. 
Sodium Glycocholate__-------------------------------- YY grain. 
Sodium Taurocholate__-_--------------~-------------- Y% grain. 
Extract Cascara Sagrada__-----------------------=---- 1%, grains, 
FOXtPAGH NIX gV.O11 Ca ee Yo grain. 
@leoresine Gin’ Ores ae a ee eee 4g grain. 


In the course and conduct of their business the respondents cause 
said preparation, when sold by them, to be transported from their 
aforesaid place of business in the State of California to the purchasers 
thereof at their respective points of location in the various States of 
the United States other than the State of California. Respondents 
maintain, and at all times mentioned herein, have maintained, a 
course of trade in commerce in said preparation among and between 
the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said product, by United States mails, by insertions in 
newspapers and periodicals having a general circulation, and also 
in circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States; and by continuities broadcast from radio stations 
which have sufficient power to, and do, convey the program emanating 
therefrom to listeners located in various States of the United States 
other than the State or country in which such broadcasts originate, 
any by other means in commerce, as commerce is defined in the Federa 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of their said 
product; and have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false adver- 
tisements concerning their said product, by various means, for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, and 
typical of, the false statements and representations contained in said 
advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 


1. The alkaline content of Kirk’s Tablets aid nature in neutralizing and 
eliminating the acid accumulated in the digestive system. 
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2. Stomach distress, headaches, back aches, dizzy spells, indigestion, excessive 
accumulation of gas are very often the direct result of accumulated toxic 
poisons in the digestive system. Almost immediate relief is found through use 
of Kirk’s Tablets. * * * 


3. Do you have that headachy, listless, worn out feeling, bach aches, upset 
stomach and no appetite— * * * acid indigestion. The accumulation of bac- 
teria in the digestive system is the answer in a great many cases, as is 
attested in the thousands of letters we have received from users of Kirk’s 
Tablets, who have found almost instant relief from their use. 

4. The bacterial action is caused, in most cases, by an absence of enough 
bile and pancreatic acidity and, in such cases, this condition must be neu-- 
tralized and eliminated before you get relief. Kirk’s Tablets do this. 

5. Their use is highly recommended for all symptoms of inactive gall bladder 
and liver action, in all disorders of defective digestion, in all cases of chronic 
under nourishment, so * * * if you suffer from any of the symptoms of 
these stomach and digestive disorders * * * try Kirk’s Tablets at once. 

Par. 4. Through use of the statements and representations here- 
inbefore set forth and others similar thereto not herein set out, all 
of which purport to be descriptive of respondents’ preparation and 
its effectiveness in the treatment of ailments and conditions of the 
human body and the cause of such ailments and conditions, respond- 
ents have represented, directly and by implication, among other 
things, the following: 

1. That there is an alkaline content in Kirk’s Tablets which aids 
nature in neutralizing and eliminating the acid accumulation in the © 
digestive system. 

2. That stomach distress, headaches, back aches, dizzy spells, indi- 
gestion, and excessive accumulations of gas are very often the direct 
result of accumulated toxic poisons in the digestive system, and that 
almost immediate relief from such ailments is secured through the 
use of Kirk’s Tablets. 

3. That headachy, listless, worn out feeling, back aches, upset 
stomach, and lack of appetite, are caused by acid indigestion, due 
in a great many cases to an accumulation of bacteria in the digestive 
system, and that for such ailments and conditions almost immediate 
relief has been found by thousands of users of Kirk’s Tablets as 
attested by thousands of letters received by the respondents from 
‘such users. 

4. That Kirk’s Tablets give relief by neutralizing and eliminating 
bacterial action which, in most cases, is caused by absence of enough 
bile and pancreatic acidity. 

5. That Kirk’s Tablets are highly recommended for use in all 
cases of disorders of defective digestion, and in all cases of chronic 


under nourishment. 
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Par. 5. The aforesaid representations, used and disseminated by 
the respondents in the manner above described, are gross exaggera- 
tions, which are misleading and untrue, and constitute false adver- 
tisements. 

In truth and in fact the representations that there is an alkaline 
content in Kirk’s Tablets which will aid nature in eliminating the 
acid accumulations in the digestive system, are untrue in that Kirk’s 
Tablets contain no alkalizing substance. Said preparation would not 
be a cure or remedy for, or effective in the treatment of, or give relief 
from, stomach distress, headaches, back aches, dizzy spells, indiges- 
tion, and excessive accumulations of gas in the stomach. 

Furthermore, thousands of users have not attested to the beneficial 
results secured from the use of the tablets as asserted by the respond- 
ents. Respondents’ preparation will not relieve the digestive system 
of bacteria and will not give relief by neutralizing and eliminating 
bacterial action in the digestive system. 

Said preparation will not correct disorders of defective digestion, 
and will not give relief in all cases of chronic under nourishment. 

Par. 6. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements, representations, and advertisements, 
disseminated as aforesaid, with respect to said medicinal prepara- 
tion, has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations and advertisements are true, and induces a substantial 
portion of the purchasing public, because of said erroneous and 
mistaken belief, to purchase respondents’ medicinal preparation con- 
taining drugs. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of 
respondents and a stipulation as to the facts entered upon the record 
(no briefs having been filed and oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 
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It is ordered, That the respondents, Lou Sterling and Walter Fehr 
Gardner, copartners, trading as Kirk Medicine Co., or trading under 
any other name or through any corporate or other device, their rep- 
resentatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of a medicinal preparation now desig- 
nated and sold as “Kirks Tablets,’ “Kirks Pancreatin Compound 
Tablets,” and “Kirks Tablets Pancreatin Compound,” or of any other 
medicinal preparation containing substantially the same ingredients 
or possessing substantially the same properties whether sold under 
that name or any other name, in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
representing : 

1. That said preparation will aid nature in eliminating the acid 
accumulations in the digestive system or that said preparation con- 
tains an alkalizing substance. 

2. That said preparation is a cure or remedy for, or that it is 
effective in the treatment of, or that it will give relief from, stomach 
distress, headaches, back aches, dizzy spells, indigestion, and exces- 
sive accumulations of gas in the stomach. 

3. That thousands of users have attested to the beneficial results 
obtained from the use of said preparation. 

4. That said ‘preparation will relieve the digestive system of 
bacteria or that it will give relief by neutralizing and eliminating 
bacterial action in the digestive system. 

5. That said preparation will correct disorders of defective diges- 
tion or that it will give relief in all cases of chronic under- 
nourishment. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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E. A. MORGAN AND COMPANY, AND E. A. MORGAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8771. Complaint, Apr. 24, 1939—Decision, Oct. 31, 1939 


Where a corporation and an individual, who was president and owner thereof 
and directed and controlled its sales policies and other activities with 
respect to acts and practices below set out, engaged in packaging pow- 
dered preparation, variously designated as “Run-Safe,” “Run-Free,” and 
“Runiess,” for improving, aS represented, wearing qualities of hosiery and 
lingerie, and in selling and distributing said product through direct selling 
methods and sales persons and representatives who solicited orders there- 
for from prospective purchasers in the various States and in the District 
of Columbia, and also in thus selling and distributing said product in 
response to orders received at their place of business— 

(a) Represented, through statements on labels affixed to containers of such 
product, and through their agents and sales representatives, and other- 
wise, and through use of names “Run-Safe,” “Run-Free,” and ‘Runless,” 
that their said preparation prevented runs, snags, and breaks in silk 
hosiery and lingerie; and 

(b) Represented that use of their said product would reduce hosiery and 
lingerie cost approximately 50 percent, and would set and hold the color of 
such products and prevent rotting and fading, and render such products 
“Rain-Spot Proof” ; 

Facts being product in question would not prevent runs, snags, and breaks in 
silk hosiery and lingerie, nor prevent rotting or fading, nor set or hold 
the color thereof, nor render them “Rain-Spot Proof,’ and would not save 
for users approximately 50 percent of hosiery and lingerie costs, though 
it might increase resistance to runs in certain types of hosiery ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such statements and repre- 
sentations were true, and into purchase of their said preparation because 
of such belief: 

Held, That such acts and practices, under the circumstances set- forth, were all 
to the injury and prejudice of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
Mr, Edward H. Brink, Jr., of Cincinnati, Ohio, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that BE. A. Morgan & 
Co., a corporation, and E, A. Morgan, individually, hereinafter re- 


E. A. MORGAN & CO., ET AL. 1223 
1222 Complaint 


ferred to as respondents, have violated the provisions of the said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent, E. A. Morgan & Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
principal place of business located at 412 Building Industries Build- 
ing, Cincinnati, Ohio. The respondent, E. A. Morgan, of the same 
address, is president and owner of said respondent corporation, and 
directs and controls the sales. policies and other activities of said 
corporate respondent with respect to the acts and practices herein 
described. Respondents are now and for more than 1 year last past 
have been engaged in the business of packaging, selling and distrib- 
uting a powdered preparation variously designated as “Run-Safe,” 
“Run-Free,” and “Runless,” and which is represented as improving 
the wearing qualities of hosiery and lingerie. 

Par. 2. Respondents sell said products by direct selling methods 
and by means of sales persons and representatives who solicit orders 
for said product from prospective purchasers situated in the various 
States of the United States and in the District of Columbia. Re- 
spondents also receive orders for said product at their said place of 
business in the State of Ohio from purchasers in various States of 
the United States other than Ohio, and in the District of Columbia, 
and cause said product when sold to be shipped from their aforesaid 
place of business in the State of Ohio to said purchasers located in 
the various States of the United States other than Ohio, and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained a course of trade in said product in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of said product in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, respondents have made and are now making representations 
with respect to the quality and effectiveness of their said product by 

“means of statements appearing on labels affixed to containers of said 

product and by means of representations made to prospective pur- 
chasers by agents and sales representatives of respondents, and by 
other means. Among and typical of said representations so used 
and caused to be used by respondents in the manner aforesaid are 
and have been the following: 

Run-Safe: Cuts Hosiery Expense in Half. Insures your hosiery and lingerie 
against runs, snags and breaks. 
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Sets the color, no more rotting or fading. 

Rain-Spot Proof. 

Par. 4. By means of the aforesaid statements, together with other 
statements of similar import or meaning, not herein set out, and by 
the use of the names “Run-Safe,” “Run-Free,” and “Runless,” as 
designations of such preparation, respondents represent, directly or 
by inference, that their product prevents runs, snags and breaks in 
silk hosiery and lingerie; that it prevents rotting and fading; that 
it sets or holds the color of silk hosiery and lingerie; that its use 
renders silk hosiery and lingerie “Rain-Spot Proof” and that it will 
save for its users approximately 50 percent of hosiery and lingerie 
cost. 

Par. 5. In truth and in fact the aforesaid statements and represen- 
tations disseminated as aforesaid by respondents are false and mis- 
leading, in that the use of respondents’ said product will not stop or 
prevent runs, snags, and breaks in silk hosiery or lingerie, will not 
prevent rotting or fading and will not set or hold the color of silk 
hosiery or lingerie. The use of said product will not render silk 
hosiery and lingerie rain-spot proof, and will not save for its users 
approximately 50 percent of hosiery and lingerie cost or any other 
substantial sum. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true, and into 
the purchase of respondents’ said product because of said erroneous 
and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the injury and prejudice of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 24th day of April 1939 issued 
and on the 25th day of April 1939, served its complaint in this pro- 
ceeding upon the respondents, E. A. Morgan & Co., a corporation, 
and E. A. Morgan, individually, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. On May 11, 1939 the respondents filed their 
answer in this proceeding. Thereafter, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 


E. A. MORGAN & CO., ET AL. 1225 
1222 Findings 


signed and executed by the respondents through their counsel, 
Edward H. Brink, Jr., Esq., and W. T. Kelley, chief counsel for the 
Federal ‘Trade Commission, subject to the approval of the Commis- 
sion may be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint, or in opposi- 
tion thereto, and that the said Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon and enter its order disposing 
of the proceeding without the presentation of argument or the filing 
of briefs. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answer, and stipu- 
lation, said stipulation having been approved, accepted and filed, and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, E. A. Morgan & Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
principal place of business located at 412 Building Industries Build- 
ing, Cincinnati, Ohio. The respondent, E. A. Morgan, of the same 
address, is president and owner of said respondent corporation, and 
directs and controls the sales policies and other activities of said 
corporate respondent with respect to the acts and practices herein 
described. Respondents are now and for more than 1 year last past 
have been engaged in the business of packaging, selling, and dis- 
tributing a powdered preparation variously designated as “Run- 
Safe,” “Run-Free,” and “Runless,” and which is represented as im- 
proving the wearing qualities of hosiery and lingerie. 

Par. 2. Respondents sell said product by direct selling methods 
and by means of sales persons and representatives who solicit orders 
for said product from prospective purchasers situated in the various 
States of the United States and in the District of Columbia. Re- 
spondents also receive orders for said product at their said place of 
business in the State of Ohio from purchasers in various States in 
the United States other than Ohio, and in the District of Columbia, 
and cause said product when sold to be shipped from their aforesaid 
place of business in the State of Ohio to said purchasers located in 
the various States of the United States other than Ohio, and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained a course of trade in said product in 
commerce between and among the various States of the United States 


and in the District of Columbia. 
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Par. 3. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of said product. in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, respondents have made and are now making representations 
with respect to the quality and effectiveness of their said product 
by means of statements appearing on labels affixed to containers of 
said product and by means of representations made to prospective 
purchasers by agents and sales representatives of respondents, and 
by other means. Among and typical of said representations so used 
and caused to be used by respondents in the manner aforesaid are 
and have been the following: 

Run-Safe: Cuts Hosiery Expense in Half. Insures your hosiery and lingerie 
against runs, snags and breaks. 

Sets the color, no more rotting or fading. 

Rain-Spot Proof. 

Par. 4. By means of the aforesaid statements, together with other 
statements of similar import or meaning, not herein set out, and by 
the use of the names “Run-Safe,” “Run-Free,” and “Runless”, as 
designations of such preparation, respondents represent, directly or 
by inference that their product prevents runs, snags and breaks in 
silk hosiery and lingerie; that it prevents rotting and fading; that 
it sets or holds the color of silk hosiery and lingerie; that its use 
renders silk hosiery and lingerie “Rain-Spot Proof” and that it will 
save for its users approximately 50 percent of hosiery and lingerie 
cost. 

Par. 5. In truth and in fact the aforesaid statements and repre- 
sentations disseminated as aforesaid by respondents are false and 
misleading, in that the use of respondents’ said product will not stop 
or prevent runs, snags, and breaks in silk hosiery or lingerie, will 
not prevent rotting or fading and will not set or hold the color of 
silk hosiery or lingerie. The use of said product will not render 
silk hosiery and lingerie rainspot proof, and will not save for its 
users approximately 50 percent of hosiery and lingerie costs; but 
may increase the resistance to runs in certain types of hosiery. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statement and representations are true, and into the 
purchase of respondents’ said product because of said erroneous and 
mistaken belief. 
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The aforesaid acts and practices of the respondents as herein found 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts entered into between 
the respondents herein by their counsel, Edward H. Brink, Jr., Esq., 
and W. T. Keliey, chief counsel for the Commission, which provides, 
among other things, that without further evidence or other interven- 
ing procedure, the Commission may issue and serve upon the respond- 
ents herein findings as to the facts and conclusion based thereon and 
an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, E. A. Morgan & Co., a corpora- 
tion, its officers, representatives, agents, and employees, and the 
respondent, E. A. Morgan, individually, his representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, and distribution of a 
powdered preparation designed for application to silk hosiery and 
lingerie which preparation is now designated as “Run-Safe,” “Run- 
Free,” and “Runless,’ in commerce, as commerce is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of the terms, “Run-Safe,” “Run- 
Free” and “Runless,” or any other terms of similar import or mean- 
ing to designate or describe such preparation, or in any other manner, 
that such product when applied to silk hosiery or lingerie will stop 
or prevent or insure against runs, snags, or breaks. 

2. Representing that the use of said product will reduce hosiery and 
lingerie costs approximately 50 percent, or will set or hold the color 

of silk hosiery and lingerie, or will prevent rotting or fading, or will 
render silk hosiery and lingerie rain-spot proof. 

[t is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


1228 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 29 F.C. 


In Tor Marrer oF 


THE WAHL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3836. Complaint, June 27, 1939—Decision, Oct. 31, 1939 


Where a corporation engaged in manufacture of its “Hyersharp” fountain pens 


(a) 


(d) 


and in sale and distribution of such pens to purchasers thereof at their 
respective points of location in various other States and in the District 
of Columbia, in substantial competition with others engaged in sale and 
distribution of such products in commerce as aforesaid; in adyertising its 
said pens in magazines and other publications of general circulation 
throughout the various States and in said District, and in circulars and 
other literature which were distributed to persons in various States and 
in said District— 

Represented, through use of term “Leak Proof” and through such state- 
ments, among others, as “Trust it Anywhere * * * Can’t Leak!” and 
depiction showing pen, uncapped, on white muff with point at slanting 
position and lower than other end, that said pens would not leak; and 
Represented that its pens were equipped with a special device which 
would prevent their leaking, through such statements as “* * * won't 
stain your fingers, your purse, your gloves. Because it has the exclusive 
Safety Ink Shut-Off that automatically prevents leakage when the cap 
is serewed on,’ and other statements similarly stressing effectiveness of 
said “Safety Ink Shut-Off,” together with depictions purportingto illus- 
trate such effectiveness as well as construction of its said pens; 


Facts being that said “Shut-Off” device, designed to prevent ink from flowing 


(¢) 


into feed duct of pen from reservoir in barrel when cap of pen was 
screwed tightly over pen point, did not prevent ink in feed duct of pen 
immediately prior to attachment of cap from leaking into cap after it 
was screwed tightly over point, and such ink would leak into cap of pen 
when it was Shaken or jostled, though in no greater amount than in case 
of other high quality fountain pens not so equipped, and only under sub- 
stantially same conditions, and under certain circumstances ink could and 
would leak or escape from said fountain pens equipped with such device 
when the pens were uncapped and the points exposed, though in no 
greater amount than in case of other high quality fountain pens not so 
equipped, and only under substantially same conditions; and 

Represented that their said pens held “more than double the volume of 
ink,” facts being they did not hold more than twice as much ink as pens 
offered and sold by competitors, but had an ink capacity which was 
substantially less than such amount; 


With effect of misleading and deceiving substantial number of members of 


purchasing public into erroneous and mistaken belief that such false 
and misleading statements and representations were true, and into purchase, 
because of such belief, of substantial quantities of its said pens, and with 
result, as direct consequence, that trade in commerce was diverted unfairly 
to it from its competitors aforesaid: 
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Held, That such acts and practices, under the circumstances set out, were all to 
the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Mr. Karl Stecher for the Commission. 
Winston, Strawn & Shaw, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that The Wahl Co., 
hereinafter referred to as the respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, The Wahl Co., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Delaware and having its office and principal place of 
business located at 1800 Roscoe Street in the city of Chicago, State 
of Illinois. Respondent is now and has been for several years last 
past engaged in the business of manufacturing, selling and distribut- 
ing fountain pens designated “Eversharp.” Respondent causes said 
fountain pens, when sold, to be transported from its aforesaid place 
of business in the State of Illinois, or from the State of origin of 
the shipment thereof, to the purchasers thereof at their respective 
points of location in various States of the United States, other than 
the State of origin of the shipment thereof, and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained, a course of trade in said fountain pens in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times 
mentioned herein, in substantial competition with other corporations 
and with firms, partnerships, and individuals also engaged in the 
business of selling and distributing fountain pens in commerce be- 

‘tween and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, and 
for the purpose of inducing the purchase of its said Eversharp 
fountain pens, the respondent has caused various statements and 
representations relative to said fountain pens to be inserted in ad- 
vertisements in magazines, periodicals, and other publications hav- 
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ing a general circulation throughout the various States of the United 
States and the District of Columbia, and in circulars and other 
literature, which are distributed to persons situated in various States 
of the United States and in the District of Columbia. Among and 
typical of said statements and representations are the following: 

In one of respondent’s said advertisements there is depicted one 
of respondent’s Eversharp fountain pens, equipped with the so- 
called “Safety Ink Shut-Off,” resting on a white muff. The pen 
is uncapped with the point exposed, and is in a slanting position so 
that the point thereof is lower than the other end of the pen. 
Directly beneath this depiction is the following statement in large 
and conspicuous type: 

TRUST IT ANYWHERE * * * THE EVERSHARP PEN CAN’T LEAK: 


Respondent also causes the following statements and representations 
to be inserted in various of the aforesaid advertisements relative to 
said fountain pens: 


The Hversharp Pen won’t stain your fingers, your purse, your gloves. 
Because it has the exclusive Safety Ink Shut-Off that automatically prevents 
leakage when the cap is screwed on. 

Leak Proof. 

Careful, Mister, Careful—That fountain pen in your coat pocket is upside 
down. And—if it’s an ordinary fountain pen—you’re likely to find, when you go 
to sign your next check, that ink has leaked from the pen barrel into the cap. 
Only Eversharp has a “stopper” that prevents such leakage—only Eversharp 
has the Safety Ink Shut-Off. 

If you run for a trolley or dash through traffic, ink can’t be jounced out 
of the pen barrel and into the cap—EHversharp’s Safety Ink Shut-Off sees 
to that! 

Get one for your wife, too—* * * whether she swings her bag—drops it— 
or turns it upside down—the ink just can’t leak into the cap of the pen. 

Screw the cap firmly in place and it closes a tiny valve—prevents ink 
flooding from the pen barrel into the cap when the pen is jounced or subjected 
to high-altitude air pressure and temperature changes. 

The Eversharp pen holds more than double the volume of ink. 


In one of said advertisements there are depictions which purport to 
illustrate the effectiveness of the so-called “Safety Ink Shut-Off,” with 
which said Eversharp pens are equipped, in preventing said pens 
from leaking. One depiction designated “Uncorked” purports to 
represent a cross-section of the pen as it is uncapped and with the 
pen point exposed. The barrel of the pen and the feed mechanism 
from the barrel to the pen point are shown to be filled with ink. The 
other depiction in said advertisement purports to represent a cross- 
section of the pen as it is when the cap is screwed tightly over the 
pen point. The barrel of the pen is shown to be filled with ink but 
the feed mechanism from the barrel to the pen point is devoid of ink. 
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Par. 4. Through the use of the aforesaid statements and represen- 
tations by the respondent, and others of similar import or meaning 
not herein set out, the respondent has represented, directly or by 
implication, that ink cannot leak from its Eversharp fountain pens, 
equipped with the so-called “Safety Ink Shut-Off” device, when the 
pen is uncapped and the pen point exposed; that ink cannot leak from 
said pen into the cap of the pen when the cap is screwed tightly over 
the pen point, and that Eversharp pens possess more than twice as 
much ink capacity as the fountain pens offered for sale and sold by 
competitors of the respondent. 

Par. 5. The aforesaid statements and representations by respond- 
ent relative to the Eversharp fountain pens are false and misleading. 
Ink can leak from respondent’s said fountain pens, equipped with the 
so-called “Safety Ink Shut-Off” device, when said pens are uncapped 
and the pen points exposed, and ink does leak therefrom when the pens 
are shaken or jostled. Ink can also leak from said fountain pens, 
equipped with said device, into the caps of the pens when the caps are 
_ screwed tightly over the pen points. The so-called “Safety Ink 
Shut-Off” device is designed to prevent ink from flowing into the 
feed mechanism of the pen from the barrel thereof when the cap of 
the pen is screwed tightly over the pen point. Said device does not 
prevent the ink which is in the feed mechanism of the pen immed1- 
ately prior to the attachment of the cap from leaking into the cap of 
the pen after the cap is screwed tightly over the pen point, and such 
ink does leak into the cap of the pen when the pen is shaken or 
jostled. 

In truth and in fact said Eversharp pens do not hold more than 
twice as much ink as the fountain pens offered for sale and sold by 
competitors of the respondent. In fact, such pens have an ink 
capacity of substantially less than said amount. 

Par. 6. The use by respondent of the aforesaid false and mislead- 
ing statements and representations has the tendency and capacity to, 
and does, mislead and deceive a substantial number of members of the 
purchasing public into the erroneous and mistaken belief that the 
aforesaid false and misleading statements and representations are 
‘true, and into the purchase of substantial quantities of respondent’s 
said fountain pens because of said erroneous and mistaken belief. 
As a direct result thereof, trade in commerce between and among the 
various States of the United States and in the District of Columbia 
has been diverted unfairly to the respondent from its said competi- 
tors who do not falsely represent that their respective fountain pens 
do not leak and who do not misrepresent the ink capacity of their 
respective fountain pens. In consequence thereof injury is being, and 
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has been, done by respondent to competition in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices In 
commerce within the intent and meaning of the Federal Trade Com- 


mission Act. 
Rerort; Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, on June 27, 1939, issued and subsequently served 
its complaint in this proceeding upon respondent charging it with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the pro- 


visions of said act. After the issuance of said complaint, W. T. — 


Kelley, chief counsel for the Federal Trade Commission, and Winston, 
Strawn & Shaw, counsel for respondent, executed a stipulation as to 
the facts wherein it was agreed that the statement of facts therein 
recited might be taken as the facts in this proceeding and in leu of 
testimony in support of the charges stated in the complaint or in 
opposition thereto, and that the Commission might proceed upon such 
statement of facts to make its report, stating its findings as to the 
facts (including inferences which it might draw from the said stipu- 
lated facts) and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation of argument or 
the filing of briefs. Said stipulation as to the facts was subsequently 
approved by the Commission and was duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on said complaint and said 
stipulation as to the facts, and the Commission having duly considered 
the same and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The Wahl Co., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Delaware and having its office and principal place of 
business located at 1800 Roscoe Street in the City of Chicago, State 
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of Illinois. Respondent is now and has been for several years last 
past engaged in the business of manufacturing, selling, and distribut- 
ing fountain pens designated “Eversharp.” Respondent causes said 
fountain pens, when sold, to be transported from its aforesaid place 
of business in the State of Illinois, or from the State of origin of the 
shipment thereof, to the purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of origin of the shipment thereof, and in the District of Colum- 
bia. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said fountain pens in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times men- 
tioned herein, in substantial competition with other corporations and 
with firms, partnerships, and individuals also engaged in the business 
of selling and distributing fountain pens in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, and for 
the purpose of inducing the purchase of its said Eversharp fountain 
pens, the respondent has caused various statements and representations 
relative to said fountain pens to be inserted in advertisements in maga- 
zines, periodicals, and other publications having a general circulation 
throughout the various States of the United States and in the District 
of Columbia, and in circulars and other literature, which are distrib- 
uted to persons situated in various States of the United States and in 
the District of Columbia. Among and typical of said statements and 
representations are the following: 

In one of respondent’s said advertisements there is depicted one of 
respondent’s Eversharp fountain pens, equipped with the so-called 
“Safety Ink Shut-Off,” resting on a white muff. The pen is uncapped 
with the point exposed, and is in a slanting position so that the point 
thereof is lower than the other end of the pen. Directly beneath this 
depiction is the following statement in large and conspicuous type: 


“PRUST IT ANYWHERE. * * * THE EVERSHARP PEN CAN’T LEAK!” 
Respondent also caused the following statements and representations 
to be inserted in various of the aforesaid advertisements relative to 
said fountain pens: 


The Eversharp Pen won’t stain your fingers, your purse, your gloves. Be- 
cause it has the exclusive Safety Ink Shut-Off that automatically prevents 
leakage when the cap is screwed on. 

Leak Proof. 
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Careful, Mister, Careful—That fountain pen in your coat pocket is upside 
down. And—if it’s an ordinary fountain pen—you’re likely to find, when you 
go to sign your next check, that ink has leaked from the pen barrel into the 
cap. Only Eversharp has a “stopper” that prevents such leakage—only Ever- 


sharp has the Safety Ink Shut-Off. j 
If you run for a trolley or dash through traffic, ink can’t be jounced out of 


the pen barrel and into the cap—Eversharp’s Safety Ink Shut-Off sees to that. 

Get one for your wife, too— * * * whether she swings her bag—drops 
it—or turns it upside down—the ink just can’t leak into the cap of the pen. 

Screw the cap firmly in place and it closes a tiny valve—prevents ink 
flooding from the pen barrel into the cap when the pen is jounced or subjected 
to high-altitude air pressure and temperature changes. 

The Eyersharp pen holds more than double the volume of ink. 

In one of said advertisements there are depictions which purport to 
illustrate the effectiveness of the so-called “Safety Ink Shut-Off,” - 
with which said Eversharp pens are equipped, in preventing said pens 
from leaking. One depiction designated “Uncorked” purports to 
represent a cross-section of the pen as it is uncapped and with the pen 
point exposed. The reservoir in the barrel of the pen and the feed 
duct from the reservoir to the pen point are shown to be filled with 
ink. The other depiction in said advertisement purports to represent 
a cross-section of the pen as it is when the cap is screwed tightly over 
the pen point. The reservoir in the barrel of the pen is shown to be 
filled with ink, but the feed duct from the barrel to the pen point is 
devoid of ink. 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations by the respondent, and others of similar import or meaning 
not herein set out, the respondent has represented, directly or by 
implication, that ink cannot leak from its Eversharp fountain pens, 
equipped with the so-called “Safety Ink Shut-Off” device, when the 
pen is uncapped and the pen point exposed; that ink cannot leak from 
said pen into the cap of the pen when the cap is screwed tightly over 
the pen point, and that Eversharp pens possess more than twice as 
much ink capacity as the fountain pens offered for sale and sold by 
competitors of the respondent. 

Par. 5. The aforesaid statements and representations by respond- 
ent relative to its Eversharp pens are inaccurate and misleading. 
The so-called “Safety Ink Shut-Off” device, with which some of 
respondent’s fountain pens are equipped, is designed to prevent ink 
from flowing into the feed duct of the pen from the reservoir in the 
barrel thereof when the cap of the pen is screwed tightly over the 
pen point. Said device does not prevent the ink which is in the feed 
duct: of the pen immediately prior to the attachment of the cap from 
leaking into the cap of the pen after the cap is screwed tightly over 
the pen point, and such ink does leak into the cap of the pen when 
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the pen is shaken or jostled, but in no greater amount than it does 
in the case of other high quality fountain pens not so equipped, and 
only under substantially the same conditions. 

Under certain conditions ink can, and does, leak or escape from 
respondent’s said fountain pens equipped with the “Safety Ink Shut- 
Off” device, when said pens are uncapped and the pen points ex- 
posed, but in no greater amount than it does in the case of other 
high quality fountain pens not equipped with the “Safety Ink 
Shut-Off,” and only under substantially the same conditions. 

Eversharp fountain pens do not hold more than twice as much 
ink as the fountain pens offered for sale and sold by competitors of 
the respondent. In fact, such pens have an ink capacity of sub- 
stantially less than said amount. 

Par. 6. The use by respondent of the aforesaid false and mislead- 
ing statements and representations has had and now has the tendency 
and capacity to, and does, mislead and deceive a substantial number 
of members of the purchasing public into the erroneous and mis- 
taken belief that the aforesaid false and misleading statements and 
representations are true, and into the purchase of substantial quan- 
tities of respondent’s said fountain pens because of said erroneous 
and mistaken belief. As a direct result thereof, trade in commerce 
between and among the various States of the United States and in 
the District of Columbia has been diverted unfairly to the respond- 
ent from its said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, The Wahl Co., 
as herein found, are all to the prejudice and injury of the public 
and of respondent’s competitors and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into between the respondent herein and W. 'T. 
Kelley, chief counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
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its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, The Wahl Co., its officers, rep- 
resentatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale 
and distribution of fountain pens, in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, through the use of the term “TLeak-Proof” or any 
other term or terms of similar import or meaning to designate or 
describe respondent’s fountain pens, or in, any other manner, that 
the respondent’s fountain pens will not leak, unless and until said 
fountain pens are so designed and constructed that they will not 
leak. 

2. Representing that respondent’s fountain pens are equipped with 
any special or patented device which will prevent leakage unless and 
until said fountain pens are so equipped that no leakage will occur. 

3. Misrepresenting the ink capacity of its fountain pens. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Martrer OF 


BRUNSWICK WORSTED MILLS, INC., AND GEORGE O. 
LECKIE AND HENRY C. HASKELL, TRADING AS 
LECKIE & HASKELL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3880. Complaint, Aug. 26, 1939—Decision, Oct. 31, 1939 


Where a corporation engaged in manufacture of worsteds and other woolen 
fabrics, and in sale thereof to manufacturers of men’s suits and other 
articles of merchandise, and two individuals, engaged as exclusive agents, 
practically, in sale of fabrics made by said corporation, and in substantial 
competition, as aforesaid, with others engaged in selling and distributing 
various woolen fabrics in commerce among the various States— 

Offered and sold said worsted and other products or fabrics made by cor- 
poration in question from mixture of fibers consisting of 80 percent wool 
and of 20 percent rayon, indistinguishable, or practically indistinguishable, 
as interwoven with wool as aforesaid, by manufacturers and consuming 
public from materials and garments made entirely from wool, without dis- 
closing, by tags, labels, invoices, advertising, or in any other sales pro- 
motional descriptions or representations, or in any other way, that products 
or fabrics in question contained rayon in such or in any other substantial 
amount ; 

With capacity and tendency to mislead manufacturers of garments and other 
articles of merchandise and purchasers thereof into accepting same as 
being composed entirely of wool, and as understood from word “worsted,” 
unqualified, by manufacturing and consuming public, as being such all wool 
fabrics having particular weave or construction and, in case of garments 
or other articles made therefrom, as being entirely of wool, and with 
result that number of manufacturers, dealers, and members of purchasing 
public bought substantial volume of their products, and trade was di- 
verted unfairly to them from competitors also engaged in sale and 
distribution of woolen fabrics in commerce and who fully disclose con- 
stituent fibers of which their fabrics are composed: 

Held, That such acts and practices, and each of them, under the circumstances 
set forth, were all to the prejudice and injury of the public and competitors, 
and constituted unfair methods of competition in commerce and unfair 
and deceptive acts and practices therein. 


Mr. George W. Williams for the Commission. 
Mr. Roger B. Coulter of Sawyer, Hardy, Stone & Morrison, of 
Boston, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that said Brunswick 
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Worsted Mills, Inc., a corporation, and George O. Leckie and Henry ~ 

-C. Haskell, individually and as copartners, trading as Leckie & 
Haskell, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent Brunswick Worsted Mills, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Rhode Island, with its office and 
principal place of business located in the town of Moosup, State of 
Connecticut. 

Respondents George O. Leckie and Henry C. Haskell are copart-_ 
ners doing business under the trade or firm name and style of Leckie 
& Haskell, with their principal place of business at 257 Fourth — 
Avenue, city of New York, State of New York. 

Par, 2. Respondent Brunswick Worsted Mills, Inc., is now, and 
for many years last past has been, engaged in the manufacture and 
sale of worsteds and other woolen fabrics which are sold to manu- 
facturers of men’s suits and other articles of merchandise. The re- 
spondents George O. Leckie and Henry C. Haskell, trading as Leckie 
& Haskell, are the exclusive agents of the corporate respondent in 
the sale of the fabrics manufactured by it. Respondents cause said 
fabrics, when sold by them, to be shipped from the mill of the cor- 
porate respondent in the State of Connecticut to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said fabrics in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in 
commerce among and between the various States of the United 
States and in the District of Columbia with other corporations, 
individuals, firms, and partnerships engaged in selling and dis- 
tributing various woolen fabrics in commerce among and between 
the various States of the United States and in the District of 
Columbia, 

Par. 4. During the many years that they have conducted business, 
the respondents have established a reputation among the trade as 
dealers in woolen fabrics exclusively and are still so considered. 
Due to the long continued dealing in exclusively woolen fabrics, 
it was the practice of the respondents in the offering for sale and 
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selling said fabrics to do so by number and sample without such 
fabrics being labeled or their fiber content being otherwise identified 
or disclosed. 

Recently, however, the respondents have sold and distributed a 
fabric composed in part of wool and in part of rayon in commerce 
among and between the several States of the United States. In the 
offering for sale and sale of this product the respondents have not 
disclosed the material content of said fabric, but instead have 
offered said fabric for sale in the same manner as was customary in 
connection with their exclusively woolen fabrics. ) 

By reason of respondents’ reputation as dealers in woolen fabrics 
exclusively and their failure to disclose that said fabrics were a 
mixture of wool and rayon either by designation or description in 
invoicing, labeling or advertising said products, the purchasers 
thereof, relying on such reputation, were led to believe that the 
products so offered for sale and sold by the respondents consisted 
exclusively of wool. 

Par. 5. Over a period of many years fabrics made of all wool or 
woolen materials have established a reputation of possessing superior 
cold-resisting and wearing qualities over fabrics made from rayon 
or other fibers. On account of such reputation, purchasers and 
prospective purchasers of suits and other wearing apparel have a 
decided preference for wool fabrics over fabrics composed in part 
of rayon or other fibers. 

The word “worsted” standing alone and unqualified is understood 
by the manufacturing and consuming public to be a fabric composed 
entirely of wool and having a particular weave or construction, and 
garments and other articles of merchandise made therefrom are 
understood by them to be made entirely of wool. 

The word “rayon” is the name of a chemical fiber, and when 
rayon is interwoven with wool, as in said material and garments 
made therefrom as above set forth, is practically indistinguishable 
by the manufacturing and consuming public from material and 
garments made entirely of wool. By reason of this fact, when 
fabrics and garments and other articles of merchandise are com- 
‘posed and woven as above described and are not designated or 
described as being in part made of rayon, they have the capacity 
and tendency to, and do mislead and deceive the manufacturers of 
garments and other articles of merchandise and the purchasers 
thereof into accepting the same as being composed entirely of wool. 

Par. 6. The use by the respondents of the aforesaid practice of 
failing to disclose the fact that certain of their fabrics were, and are, 
composed in part of rayon has had, and now has, the tendency and 
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capacity to mislead and deceive manufacturers, dealers, and a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that said products are composed wholly of wool, 
and enables manufacturers of suits, garments, and other articles 
of merchandise to pass said products off to the purchasing and 
consuming public as being genuine worsted or composed entirely of 
wool. On account of this erroneous and mistaken belief a number 
of manufacturers, dealers, and members of the purchasing public 
have purchased a substantial volume of respondents’ products, with 
the result that trade has been diverted unfairly to the respondents 
from their competitors who are also engaged in the sale and dis- 
tribution of woolen fabrics in commerce among and between the 
various States of the United States and who do not falsely represent 
or fail to disclose the constituent fibers of which their fabrics are 
composed. As a consequence thereof, injury has been, and is now 


being, done by respondents to competition in commerce among and 4 


between the various States of the United States and in the District 
of Columbia. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices: 
in commerce within the intent and meaning of the Federal Trade: 
Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 26th day of August 1939, 
issued and served its complaint in this proceeding upon respondents. 
Brunswick Worsted Mills, Inc., a corporation, and George O. Leckie 
and Henry C. Haskell, individually, and as copartners trading as 
Leckie & Haskell, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said Act. 
On the 15th day of September 1939, the respondents filed their 
answer in this proceeding. Thereafter, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of fact 
signed and executed by the respondents’ counsel, Roger B. Coulter, 
and W. T. Kelley, chief counsel for te Federal Trade Commission, 
subject to the approval of the Commission, may be taken as to the 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint, or in opposition thereto, and that 
the said Commission may proceed upon the said statement of facts 
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to make its report, stating its findings as to the facts and its con- 
clusion based thereon and enter its order disposing of the proceed- 
ing without the presentation of argument or the filing of briefs, 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answer, and Syalstont 
said stipulation having been approved, accepted, and filed, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclusion 

drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Brunswick Worsted Mills, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Rhode Island, with its office and 
principal place of business located in the town of Moosup, State of 
Connecticut. 

Respondents, George O. Leckie and Henry C. Haskell, are co- 
partners doing business under the trade or firm name and style of 
Leckie & Haskell, with their principal place of business at 257 
Fourth Avenue, city of New York, State of New York. 

Par, 2. Respondent, Brunswick Worsted Mills, Inc., for a number 
of years last past has been engaged in the manufacture and sale of 
worsteds and other woolen fabrics which are sold to manufac- 
turers of men’s suits and other articles of merchandise. The respond- 
ents George O. Leckie and Henry C. Haskell, trading as Leckie & 
Haskell, as aforesaid, are practically the exclusive agents of said 
respondent in the sale of the fabrics manufactured by it. Respond- 
ents cause said fabrics, when sold, by them, to be shipped from the 
mill of the corporate respondent in the State of Connecticut to the 
purchasers thereof located in various other States of the United 
States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said fabrics in commerce among and 
between the various States of the United States. 

Par. 3. Respondents are engaged in substantial competition in 
commerce among and between the various States of the United States 
with other corporations, individuals, firms, and partnerships engaged 
in selling and distributing various w ee fabrics in commerce 
among and between the various States of the United States. 

Par. 4. In the course and conduct of their business, as described 
in paragraph 2 hereof, said respondents, in their various capacities, 
referred to above, for some time prior to June 1938, offered for sale, 
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sold, and distributed in commerce, as commerce is defined by the 
Federal Trade Commission Act, certain worsted and other products 
or fabrics manufactured by the said corporation from a mixture of 
fibers consisting of 80 percent wool and 20 percent rayon, without 
disclosing by tags, labels, invoices, advertising, or in any sales pro- 
motional descriptions or representations thereof, or in any other 
way, the fact that such products or fabrics contained rayon in such 
or any other substantial amount. Rayon, when so mixed with wool, 
is indistinguishable by manufacturers and the public from a wholly 
wool product or fabric. 

Par. 5. Over a period of years fabrics made of all wool or worsted 
materials have established a reputation of possessing superior cold 
resisting and wearing qualities over fabrics made from rayon or a 
combination of rayon and other fibers. On account of such reputa- 
tion, purchasers and prospective purchasers of suits and other wear- 
ing apparel have a preference for wool fabrics over fabrics composed — 
in part of rayon or rayon and wool or other fibers. 

The word “worsted” standing alone and unqualified is understood 
by the manufacturing and consuming public to be a fabric composed 
entirely of wool and having a particular weave or construction, and 
garments or other articles of merchandise made therefrom are under- 
stood by them to be made entirely of wool. 

The word “rayon” is the name of a chemical fiber, and when rayon 
is interwoven with wool, as in said materials and garments made 
therefrom, as above set forth,-it is practically indistinguishable by 
the manufacturers and consuming public from materials and gar- 
ments made entirely from wool, as aforesaid. By reason of this 
fact, when fabrics, garments, and other articles of merchandise are 
composed and woven as above described and are not designated as 
being made in part of rayon, they have the capacity and tendency 
to mislead the manufacturers of garments and other articles of mer- 
chandise and the purchasers thereof into accepting the same as being 
composed entirely of wool. On account of this erroneous and mis- 
taken belief a number of manufacturers, dealers, and members of the 
purchasing public have purchased a substantial volume of respond- 
ents’ products with the result that trade has been diverted unfairly 
to the respondents from their competitors, who were also engaged in 
the sale and distribution of woolen fabrics in commerce among and 
between the various States of the United States, and who fully 
disclose the constituent fibers of which their fabrics are composed. 
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The aforesaid acts and practices of respondents, and each of them, 
as herein found, are all to the prejudice and injury of the public 
and of respondents’ competitors and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
_ Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts entered into between 
the respondents herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or intervening procedure, the Commission may issue and 
serve upon the respondents herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, and. 
the Commission having made its findings as to the facts and con-. 
clusion that said respondents have violated the provisions of the. 
Federal Trade Commission Act. 

It is ordered, That the respondent, Brunswick Worsted Mills, Inc... 
a corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, and the respondents 
George O. Leckie and Henry C. Haskell, individually, and as copart- 
ners trading as Leckie & Haskell, in connection with the offering for. 
sale, sale, and distribution of fabrics in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease. 
and desist from offering for sale, selling, or distributing any fabric 
or product composed in part of wool and in part of rayon,. or any- 
other fiber without making full and nondeceptive disclosure of the. 
fiber content thereof, by stating the true names of the fibers present, 
in the order of predominance by weight, and by stating the percent- 
ages of such fibers as are present therein; provided, however, that 
it shall not be necessary to state the percentage of rayon or fiber other- 
than wool, if the rayon or fiber other than wool be used exclusively 
for decorative purposes and is plainly visible as a decoration, and 
the same being not more than 5 percent of the whole fabric or product 
by weight. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they: 
have complied with this order. 
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In Toe MatTrer oF 


LAING, HARRAR & CHAMBERLIN, INC., A. J. SANBORN 
SONS, INC., HARRY FAIN AND ALFRED PICERNO 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5. OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3725. Complaint, Feb. 28, 1939—Decision, Nov. 2, 1939 


Where a corporation engaged in sale and distribution of shoe findings, leather, 
and supplies for shoe manufacturers, shoe stores, and shoe repair shops, 
to wholesale dealers, including corporation and two individuals engaged, 
in competition with one another and others prior to acts below set forth, 
in distribution and sale at wholesale of such products in trade area in 
and around the city of Providence— 

(a) HWutered into an understanding and agreement whereby said distributor 
corporation undertook not to sell and distribute its products to third 
individual, likewise engaged as wholesaler of such articles in said city, 
lacking consent of corporate and individual wholesalers first referred to; 
and 

Where said corporate and individual wholesalers first referred to— 

(b) Undertook, as part of understanding and agreement aforesaid, not to 
purchase any of the articles sold and distributed by corporate distributor 
first referred to in event of its violating its agreement and selling to 
said third individual coutrary to the wishes of said corporate wholesaler 
and other two wholesaler individuals ; 

With result that said agreeing corporation discontinued sale of its articles to 
individual in question, competitor of said corporate wholesaler and whole- 
saler individuals, and purchaser, prior thereto, from such discontinuing 
corporation of substantial quantities of its articles: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of competitors and the public, and had a dangerous 
tendency to and did hinder and prevent competition in: sale of shoe findings, 
leather, and supplies for shoe stores and shoe repair shops, and unreason- 
ably restrained commerce therein and constituted unfair methods of 
competition. 


Mr. Daniel J. Murphy for the Commission. 

Mr. Walter W. Hess, of Philadelphia, Pa., for Laing, Harrar & 
Chamberlin, Inc. 

Remington, Thomas & Levy, of Providence, R. I., for A. J. San- 
born Sons, Inc., Harry Fain and Alfred Picerno. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Laing, Harrar & 
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Chamberlin, Inc., A. J. Sanborn Sons, Inc., Harry Fain, and Alfred 
Picerno, hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Laing, Harrar & Chamberlin, Inc., is a 
corporation organized under the laws of the State of Delaware and 
having its office and principal place of business at 43 North Third 
Street in the city of Philadelphia, Commonwealth of Pennsylvania. 

Respondent A. J. Sanborn Sons, Inc., is a corporation organized 
under the laws of the State of Rhode Island and having its office 
and principal place of business at 20 Exchange Place in the city of 
Providence, State of Rhode Island. 

Respondent Harry Fain is an individual doing business under the 
name and style of Fain Leather Co., and having an office and 
principal place of business at 36 Broad Street in the city of 
Providence, State of Rhode Island. 

Respondent Alfred Picerno is an individual doing business under 
the name and style of Cipolia & Picerno, and having an office and 
principal place of business at 7 Vinton Street in the city of 
Providence, State of Rhode Island. 

Par. 2. Respondent Laing, Harrar & Chamberlin, Inc., is now and 
has been for more than 2 years last past engaged in the business of 
selling and distributing shoe findings, leather, and supplies for shoe 
manufacturers, shoe stores, and shoe repair shops, to wholesale 
dealers thereof. 

Respondents, A. J. Sanborn Sons, Inc., Harry Fain, and Alfred 
Picerno are, and have been for more than 2 years last past, engaged 
in the business of distributing and selling, as wholesale dealers, shoe 
findings, leather, and supplies for shoe stores and shoe repair shops, 
in the trade area in and around Providence, R. I. 

Par. 3. In the course and conduct of their respective businesses, 
respondents, A. J. Sanborn Sons, Inc., Harry Fain, and Alfred 
Picerno purchased, and are still purchasing, shoe findings, leather, 
and other supplies for shoe stores and shoe repair shops, from 
respondent Laing, Harrar & Chamberlin, Inc., and when said pur- 
chases are made, and as a part thereof, said respondent Laing, Harrar 
& Chamberlin, Inc. has shipped or caused to be shipped, and does 
ship or causes to be shipped, said articles from its place of business 
located in the State of Pennsylvania to the places of business of 
respondents, A. J. Sanborn Sons, Inc., Harry Fain, and Alfred 
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Picerno located in the State of Rhode Island. All of the respondents 
in the aforementioned manner maintained, and still do maintain, a 
course of trade in said articles in commerce between and among the 
several States of the United States. 

Par. 4. Prior to 1937, respondents A. J. Sanborn Sons, Inc., Harry 
Fain, and Alfred Picerno were in active and substantial competition 
with each other and with other wholesale dealers in shoe findings, 
leather, and other supplies for shoe stores and shoe repair shops in 
the city of Providence, R. L., in reselling, and seeking to resell, the 
articles which were purchased from respondent Laing, Harrar & 
Chamberlin, Inc., in the manner aforementioned, to the shoe stores 
and shoe repair shops in the trade area in and around Providence, R. I.; 
and, but for the respondents entering into and carrying out the under- 
standing, agreement, combination, and conspiracy hereinafter set out, 
said active and substantial competition would have continued to the 
present. : 

Par. 5. During 1937 respondents entered into, and thereafter car- 
ried out, an understanding, agreement, combination, and conspiracy 
for the purpose, and with the effect, of unlawfully restricting, restrain- 
ing, monopolizing, repressing, and eliminating competition in resale 
between wholesale dealers in Providence, R. I., of shoe findings, leather, 
and other supplies for shoe stores and shoe repair shops, to shoe 
stores and shoe repair shops in the trade area in and around Providence, 
R. I. 

Par. 6. Pursuant to the understanding, agreement, combination, and 
conspiracy entered into by, between, and among respondents, and in 
furtherance thereof, said respondents have done and performed, and 
still do and perform the following acts and things: 

1. Agreed that Laing, Harrar & Chamberlin, Inc. should refuse to 
sell, and it has refused to sell, its articles to any wholesale dealer in 
shoe findings, leather, and other supplies for shoe stores and shoe repair 
shops, in Providence, R. I., unless and until respondents, A. J. Sanborn 
Sons, Inc., Harry Fain, and Alfred Picerno consented that such sales 
could be made. 

2. Agreed that respondents A. J. Sanborn Sons, Inc., Harry Fain, 
and Alfred Picerno should designate, and they have so designated, 
other wholesale dealers in the articles sold and distributed by respond- 
ent Laing, Harrar & Chamberlin, Inc., located in Providence, R. I., 
to whom respondent Laing, Harrar & Chamberlin, Inc. should not — 
sell its said articles. 

3. In order to abet and effectuate the agreement by respondent 
Laing, Harrar & Chamberlin, Inc. that’ it would refuse to sell its 
articles to those wholesale dealers in shoe findings, leather, -and other | 
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supplies for shoe stores and shoe repair shops in Providence, R. I., 
thus designated by respondents A. J. Sanborn Sons, Inc., Harry 
Fain, and Alfred Picerno, said respondents A. J. Sanborn Sons, Inc., 
Harry Fain, and Alfred Picerno have agreed not to purchase any of 
the articles sold and distributed by respondent Laing, Harrar & Cham- 
berlin, Inc. if it violated its said agreement not to sell these desig- 
nated wholesale dealers. 

Par. 7. Each of said respondents at the time mentioned herein, 
acted in concert with one or more of the other respondents, in doing 
and performing the acts and things herein alleged in furtherance of 
the understanding, agreement, combination, and conspiracy herein- 
before set out. 

Par. 8. The understanding, agreement, combination, and con- 
spiracy hereinbefore set out, and the acts and things done there- 
under and pursuant thereto, have had, and do have, the effect of 
unlawfully restricting and restraining their movement in commerce 
between and among the several States of the United States of the 
articles sold and distributed by respondent Laing, Harrar & Cham- 
berlin, Inc.; of unlawfully restricting and restraining the resale to 
shoe stores and shoe repair shops in the trade area in and around 
Providence, R. I., by wholesale dealers in shoe findings, leather and 
other supplies for shoe stores and shoe repair shops, of such articles 
purchased by said wholesale dealers from respondent Laing, Harrar 
& Chamberlin, Inc., in commerce between and among the several 
States of the United States; of preventing certain designated whole- 
sale dealers in Providence, R. I., from securing the articles sold and 
distributed by respondent Laing, Harrar & Chamberlin, Inc. in com- 
merce, in the manner aforementioned, to be resold by said dealers 
to the shoe stores and shoe repair shops in the trade area in and 
around Providence, R. I., thereby depriving such designated dealers 
of the means of competing with respondents A. J. Sanborn Sons, 
Inc., Harry Fain, and Alfred Picerno in the resale of such articles 
to the shoe stores and shoe repair shops in said area; of substantially 
enhancing prices to the consuming public of certain articles which 
the public purchases from the shoe stores and shoe repair shops to 
which respondents A. J. Sanborn Sons, Inc., Harry Fain, and Alfred 
Picerno resell the articles which they purchase from respondent 
Laing, Harrar & Chamberlin, Inc. in commerce between and among 
the several States of the United States, of maintaining such prices 
to the consuming public at artificial levels, and otherwise depriving 
the public of the benefits which would flow from normal competition 
between and among respondents A. J. Sanborn Sons, Inc., Harry 
Fain, and Alfred Picerno and these designated wholesale dealers in 
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Providence, R. I., in their resale to shoe stores and shoe repair 
shops of articles sold and distributed by respondent Laing, Harrar 
& Chamberlin, Inc., in commerce, in the manner as described, with 
the tendency and capacity of creating for respondents A. J. Sanborn 
Sons, Inc., Harry Fain, and Alfred Picerno a monopoly in said 
trade. 

Said understanding, agreement, combination, and conspiracy, and 
the things done thereunder, and in pursuance thereof, as above 
alleged, constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of February 1939, is- 
sued and served its complaint in this proceeding upon respondents, 
Laing, Harrar & Chamberlin, Inc., A. J. Sanborn Sons, Inc., Harry 
Fain, and Alfred Picerno, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said Act. On April 28, 1939, the respondents filed their answers in 
this proceeding. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and ex- 
ecuted by respondents and their counsel, Walter W. Hess and Arthur 
J. Levy, and W. T. Kelley, chief counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto, and that 
the said Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding with- 
out the presentation of argument or the filing of briefs. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answers, and stipulation, said stipulation 
having been approved, accepted, and filed, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Laing, Harrar & Chamberlin, Inc., is a 
corporation organized under the laws of the State of Delaware and | 
having its office and principal place of business at 43 North Third | 
Street in the city of Philadelphia, Commonwealth of Pennsylvania. 
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Respondent A. J. Sanborn Sons, Inc., is a corporation organized 
under the laws of the State of Rhode Island and having its office and 
principal place of business at 20 Exchange Place in the city of Prov- 
idence, State of Rhode Island. 

Respondent Harry Fain is an individual doing business under the 
name and style of Fain Leather Co., and having an office and prin- 
cipal place of business at 86 Broad Street in the city of Providence, 
State of Rhode Tsland. 

Respondent Alfred Picerno is an individual formerly doing busi- - 
ness under the name and style of Cipolla & Picerno and formerly 
having an office and principal place of business at 7 Vinton Street in 
the city of Providence, State of Rhode Island, which business was 
discontinued on or about June 15, 1938. 

Par. 2. Respondent Laing, Harrar & Chamberlin, Inc., is now and 
has been for more than 2 years last past engaged in the business of 
selling and distributing shoe findings, leather, and supplies for shoe 
manufacturers, shoe stores, and shoe repair shops, to wholesale dealers 
thereof. 

Respondents A. J. Sanborn Sons, Inc. and Harry Fain are and 
have been for more than 3 years last past and respondent Alfred 
Picerno was until about June 15, 1938, and for more than 2 years 
previous thereto, engaged in the business of distributing and selling, 
as wholesale dealers, shoe findings, leather, and supplies for shoe 
stores and shoe repair shops, in the trade area in and around Provi- 
dence, R. I. 

Par. 3. In the course and conduct of their respective businesses, 
respondents A. J. Sanborn Sons, Inc. and Harry Fain purchased and 
are still purchasing and the respondent Alfred Picerno purchased and 
until about June 15, 1938, continued to purchase, shoe findings, - 
leather, and other supplies for shoe stores and shoe repair shops, | 
from respondent Laing, Harrar & Chamberlin, Inc., and when such 
purchases are or were made, and as a part thereof, said respondent 
Laing, Harrar & Chamberlin, Inc. has shipped or caused to be 
shipped, and does ship or causes to be shipped, said articles from its 
place of business located in the State of Pennsylvania to the places of 
business of the respondents A. J. Sanborn Sons, Inc. and Harry Fain, 
located in the State of Rhode Island and the respondent Alfred Pi- 
cerno formerly located in the State of Rhode Island. All of the re- 
spondents in the aforementioned manner maintained, and except in 
the case of the respondent Alfred Picerno, still do maintain, a course 
of trade in said articles in commerce between and among the several 
States of the United States. 
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Par. 4. Prior to 1937, respondents A. J. Sanborn Sons, Inc., Harry 
Fain, and Alfred Picerno were in active and substantial competition 
with each other and with other wholesale dealers in shoe findings, 
leather, and other supplies for shoe stores and shoe repair shops 
in the city of Providence, R. I. in reselling, and seeking to resell, 
the articles which were purchased from respondent Laing, Harrar & 
Chamberlin, Inc., in the manner aforementioned, to the shoe stores 
and shoe repair shops in the trade area in and around Providence, 
R. I.; and, but for the respondents entering into and carrying out 
the. understanding and agreement, hereinafter set out, said active 
and substantial competition would have continued uninterruptedly 
to the present, except in the case of the respondent Alfred Picerno 
who discontinued business as aforesaid. 

Par. 5. During 1937, respondents entered into, and thereafter 
carried out, an understanding and agreement whereby : 
1. Respondent Laing, Harrar & Chamberlin, Inc., agreed not to 
sell and distribute its articles to Irving Schretter, doing business 
under the firm and style name of Sadler Leather Co., a wholesale 
dealer in shoe findings, leather, and other supplies for shoe stores 
and shoe repair shops, in Providence, R. I., unless and until re- 
spondents A. J. Sanborn & Sons, Inc., Harry Fain, and Alfred 

Picerno consented that such sales could be made. 

2. Respondents A. J. Sanborn & Sons, Inc., Harry Fain, and Al- 

fred Picerno agreed not to purchase any of the articles sold and dis- 
tributed by Laing, Harrar & Chamberlin, Inc., if said Laing, Harrar 
& Chamberlin, Inc., violated its agreement and sold to Irving 
Schretter, doing business under the firm and style name of Sadler 
Leather Co., contrary to the wishes of said respondents A. J. San- 
born & Sons, Inc., Harry Fain, and Alfred Picerno. 
_ As a result of said understanding and agreement being carried 
out in concert by and between said respondents, respondent Laing, 
Harrar & Chamberlin, Inc., did, on or about December 3, 1937, to 
about May 18, 1938, discontinue the sale of its articles to Irving 
Schretter, doing business under the firm and style name of Sadler 
Leather Co., a wholesaler in Providence, a competitor of respondents 
A. J. Sanborn & Sons, Inc., Harry Fain, and Alfred Picerno. The 
said Irving Schretter, prior to December 3, 1937, purchased sub- 
stantial quantities of articles from respondent Laing, Harrar & 
Chamberlin, Inc., which were sold and distributed in commerce in 
the manner. aforementioned. 
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The acts and practices of the respondents as herein set forth are 
all to the prejudice of the competitors of respondents and of the 
public; have a dangerous tendency to and have actually hindered and 
prevented competition in the sale of shoe findings, leather, and sup- 
plies for shoe stores and shoe repair shops in commerce, as commerce 
is defined in the Federal Trade Commission Act; have unreasonably 
restrained such commerce in shoe findings, leather, and supplies for 
shoe stores and shoe repair shops and constitute unfair methods of © 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, and a stipulation as to the facts entered into between the 
respondents herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further 
evidence or other intervening procedure, the Commisison may issue 
and serve upon the respondents herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, A. J. Sanborn Sons, Inc., its 
officers, representatives, agents, and employees, Harry Fain and 
Alfred Picerno, their agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of shoe findings, leather, and 
supplies for shoe stores and shoe repair shops in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from entering into or carrying out any agree- 
ment, understanding, combination, or conspiracy between and among 
any two or more of said respondents, or between any one of said 
respondents and a manufacturer of such products, for the purpose 
or with the effect of restricting, restraining, or monopolizing, or 
eliminating competition in, the purchase or sale in said commerce 
of any of such products, and from doing any of the following acts 
and things pursuant thereto: 

1. Boycotting, or threatening to boycott, or using any other coercive 
methods or means, to persuade, induce, or compel manufacturers or 
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distributors of such products to refrain from selling any of such 
products to any wholesale dealer in such products. 

2. Interfering, in any manner, with any competitive wholesale 
dealer’s source of supply of such products. 

It is further ordered, That the respondent, Laing, Harrar & Cham- 
berlin, Inc., its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of shoe findings, leather, 
and supplies for shoe stores and shoe repair shops in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from entering into any agreement, understand- 
ing, combination, or conspiracy for the purpose or with the effect 
of restricting, restraining, or monopolizing, or eliminating compe- 
tition in, the purchase or sale of such products in said commerce; 
or from aiding or abetting the carrying out of any such agreement, 
understanding, combination, or conspiracy by refusing to sell such 
products to wholesale dealers engaged in the sale and distribution 
of such products because of inducements offered, or coercive methods 
used, by competitors of such wholesalers. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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Syllabus 


In THE Marrer OF 


CHRISTOPHER CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3394. Complaint, Apr. 29, 1938—Decision, Nov. 7, 1939 


Where a corporation engaged in manufacture of candy, and in sale and dis- 
tribution of certain assortments thereof, which were so packed and 
assembled as to involve use of a lottery scheme when sold and distributed 
to consuming public, and included (1) number of candy bars of uniform 
size and shape, together with push card for use in sale and distribution 
of said bars to purchasing public under a plan in accordance with which 
customer received, for 5 cents paid, one, two, three, or four bars, depend- 
ing upon name of fish concealed and displayed within dises of card, and 
disclosed by chance selection, and purchaser of last push was entitled to 
five bars of candy in question, and (2) number of boxes of candy and 
punchboard for use in sale of said candy to purchasers under a plan, and 
in accordance with legend displayed thereon, by which purchaser or 
customer received, for 5 cents paid, one of said boxes or nothing, dependent 
upon success or failure in securing by chance certain numbers concealed 
within holes of board, and (3) various other assortments of candy, so 
packed and assembled as to involve use of a lottery scheme in sale and 
distribution to purchasing public under methods similar to those above 
described and varying therefrom in detail only— 

Sold such assortments, along with said punchboards or devices to retailer pur- 
chasers, by whom assortments in question were displayed and sold in 
accordance with aforesaid sales plans, and thereby supplied to and placed 
in the hands of others means of conducting lotteries in sale of its candy 
in accordance with such plans, as above set forth, involving game of 
chance or sale of a chance to procure boxes and bars of candy at prices 
much less than prevailing price for like or similar candy in usual course 
of retail trade, contrary to the established public policy of the United 
States Government and in violation of the laws of several of the States, 
and in competition with many who are unwilling to offer or sell their 
candy by any sales plan or method which involves game of chance, gift 
enterprise, lottery scheme, or any method or sales plan contrary to public 
policy, and refrain therefrom ; 

With effect of inducing numerous customers to purchase candy manufactured 
and sold by it in preference to that sold by competitors who had not 
used and did not use like or similar sales plans or methods in sale or 
distribution of their products, and with result that substantial trade 
was diverted to it from its competitors aforesaid: 

Held, That such acts and practices were all to the injury and prejudice of 
the public and competitors and constituted unfair methods of competition. 


Before Mr. Charles P. Vicind, trial examiner. 
Mr. D.C. Daniel and Mr. Reuben J. Martin for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Christopher Candy 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it: appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondent, Christopher Candy Co., is.a corpora- 
tion, organized and doing business under the laws of the State of 
Delaware, with its offices and principal place of business located at 
4020 Avalon Boulevard, Los Angeles, Calif. Respondent is now, 
and for some time last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to dealers. Respond- 
ent causes, and has caused, its products, when sold to be transported 
from its principal place of business in the city of Los Angeles, Calif., 
to purchasers thereof located in the State of California and in other 
States of the United States and in the District of Columbia, at their 
respective places of business. There is now and has been for some 
time last past a course of trade and commerce by said respondent 
in such candy between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its business, respondent is in competition with other corporations 
and with individuals and partnerships likewise engaged in the sale 
and distribution of candy in commerce between and among the 
various States of the United States, and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers 
thereof. One of said assortments consists of a number of bars of 
candy and a device commonly called a pushcard. Said bars of candy 
are distributed to the purchasing public by means of said push card 
in the following manner: Sales are 5 cents each. The push card 
contains a number of partially perforated discs. Within each of 
said discs is printed the name of a fish. The card bears statements 
informing purchasers and prospective purchasers that the names of 
certain fish entitle the purchasers thereof to one bar of candy; certain 
other names entitle the purchasers thereof to two bars of candy; 
certain other names entitle the purchasers thereof to three bars of 
candy; certain other names entitle the purchasers thereof to four 
bars of candy, the purchaser of the last push from said board being 
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entitled to five bars of said candy. Said names are effectively con- 
cealed from the purchasers and prospective purchasers until a pur- 
chase has been made and the dise separated from the card. The said 
bars of candy are thus distributed to the purchasers of pushes of 
said card wholly by lot or chance. 

The respondent manufactures, sells, and distributes various as- 
sortments of candy involving the lot or chance feature, but such 
assortments are similar to the one hereinabove described and vary 
only in detail. 

Par. 3. Retail dealers who purchase respondent’s candy directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a 
lottery in the sale of its products in accordance with the sales plan 
hereinabove set forth. Said sales plan has a tendency and capacity 
to induce purchasers of candy to purchase respondent’s candy in 
preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure additional bars of candy. The use by respondent 
of said method in the sale of candy and the sale of candy by and 
through the use thereof, and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
policy of the Government of the United States. The use by re- 
spondent of said method has a tendency unduly to hinder competi- 
tion or to create a monopoly in this, to wit; that the use thereof has 
a tendency and capacity to exclude from the candy trade competitors 
who do not adopt and use the same method or equivalent or similar 
methods involving the same or equivalent elements of chance or 
lottery. Many persons, firms, and corporations who make and sell 
candy in competition with the respondent as above alleged are un- 
willing to offer for sale or to sell their products so packed and 
assembled as above alleged, or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of chance or 
any other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondent who do 


1256 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 F. TC, 


not use the same or equivalent methods. The use of said method 
by respondent has a capacity and tendency, because of said game 
of chance, to divert to respondent trade and custom from its com- 
petitors who do not use the same or equivalent methods, to exclude 
from the candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
unlawful, to lessen competition in the candy trade, to create a 
monopoly of said candy trade in respondent and in such other dis- 
tributors of candy as use the same or similar or equivalent, methods, 
and to deprive the purchasing public of the benefit of free competi- 
tion. The use of said method by respondent has the capacity and 
tendency to eliminate from said candy trade all actual competitors 
and to exclude therefrom all potential competitors who do not adopt 
and use the same method or equivalent methods. 


Par. 6. The aforesaid acts and practices of respondent as herein 


alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnes as ro THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 29, 1938, issued and served 
its complaint in this proceeding upon the respondent Christopher 
Candy Co., a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint, answer having been filed 
by the respondent, testimony and other evidence in support of the 
allegations of said complaint were introduced by Reuben J. Martin, 
attorney for the Commission, and in opposition to the allegations 
_ of the complaint, by Robert W. Kaneen, general manager and vice- 
president of the respondent, before C. P. Vicini, an examiner of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer, testi- 
mony and other evidence, brief in support of the complaint, re- 
spondent not having filed brief, and oral argument having been 
waived; and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 
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ParacrarH 1. Respondent Christopher Candy Co. is a corporation, 
organized, existing, and doing business under the laws of the State 
of Delaware, with its principal office and place of business located 
at 4020 Avalon Boulevard, Los Angeles, Calif. It is now, and for 
some time last past has been, engaged in the manufacture of a gen- 
eral line of candy and in the sale and distribution of same to retail 
dealers. 

Par. 2. Respondent causes, and has caused, its candy when sold 
to be transported from its aforesaid place of business in the city of 
Los Angeles, Calif., to purchasers thereof located in the State of 
California and in other States of the United States and in the District 
of Columbia. 

Par. 3. Respondent, in the regular course and conduct of its busi- 
ness, is and has been in competition with other corporations and with 
individuals and partnerships engaged in the sale and distribution 
of candy in commerce between and among various States of the 
United States and in the District of Columbia. 

Par. 4. In the regular course and conduct of its business, as here- 
inabove described, respondent sells and has sold to retail dealers 
certain assortments of candy so packed and assembled as to involve 
the use of a lottery scheme when sold and distributed to the consum- 
ing public. One of said assortments consists of a number of bars 
of candy of uniform size and shape, together with a device commonly 
known as a push card. Said bars of candy are distributed to the 
purchasing public by means of said push card in the following 
manner: sales are 5 cents each; the push card contains a number of 
partially perforated discs. Within each of said discs is printed the 
name of a fish; the card bears statements informing purchasers and 
prospective purchasers that the names of certain fish entitle the 
purchasers thereof to one bar of candy; certain other names entitle 
the purchasers thereof to two bars of candy; certain other names 
entitle the purchasers thereof to three bars of candy; certain other 
names entitle the purchasers thereof to four bars of candy, and the 
purchaser of the last push from said card is entitled to five bars of 
said candy. Said names, within each of said discs, are effectively 
concealed from the purchasers and prospective purchasers until the 
purchase has been made and the disc separated from the card. 
Whether a purchaser receives two, three, or four bars of said candy 
is determined wholly by lot or chance. 

Another of said assortments consists of a number of boxes of candy, 
together with a device commonly known as a punchboard. Sales are 
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5 cents each, and each purchaser is entitled to one punch from said 
board. Said board has a number of holes in each of which there has 
been inserted a rolled slip of paper upon which is printed a number. 
On the face of said board there are certain instructions or legends 
which inform the purchasers and prospective purchasers that certain 
numbers concealed within said holes entitle the purchasers thereof 
to boxes of candy. Those purchasers who do not punch one of the 
lucky or winning numbers receive nothing for their money. The 
numbers inserted in said holes are concealed from purchasers and 
prospective purchasers until the said numbers have been punched, or 
removed from said board. The said boxes of candy are thus dis- 
tributed to the consuming public wholly by lot or by chance. 

Respondent has distributed various assortments of candy so 
packed and assembled as to involve the use of a lottery scheme when 
said candy was sold or distributed to the purchasing public, but the ~ 
methods of distribution of said assortments are like or similar to the 
ones hereinabove described, varying only in detail. 

Par. 5. The Commission finds that retail dealers who purchased 
the assortments of candy hereinabove described exposed the same 
for sale and sold said candy in accordance with the aforesaid sales 
plans. Respondent thus supplied to, and placed in the hands of, 
others the means of conducting lotteries in the sale of its candy in 
accordance with the aforesaid sales plans, as described in paragraph 
4 hereof. Said sales plans have the capacity and tendency to induce, 
and have induced, numerous customers to purchase candy manu- 
factured and sold by respondent in preference to candy sold by com- 
petitors of respondent who have not, and do not, use like or similar 
sales plans or methods in the sale and distribution of candy sold by 
them. 

Par. 6. The sale and distribution of candy to the purchasing public 
in the manner, and by the methods described in paragraph 4 hereof, 
involves a game of chance, or the sale of a chance, to procure bars 
and boxes of candy at prices much less than the prevailing price for 
like or similar candy in the usual course of retail trade. The sale 
and distribution of candy by such method is a practice of a sort 
which is contrary to the established public policy of the Government 
of the United States and in violation of the laws of several of the 
States of the United States. 

Par. 7. Among the competitors of respondent are many persons, 
firms, and corporations who sell and distribute like or similar candy 
to that sold and distributed by respondent which competitors are 
unwilling to offer for sale or sell their said candy by any sales plan 
or method which involves a game of chance, gift enterprise, lottery 
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scheme, or any other method or sales plan that is contrary to public 
policy, and said competitors refrain from the use of any such sales 
plan or method, and as a result thereof substantial trade has been 
diverted to respondent from said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
injury and prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before C. P. Vicini, 
an examiner of the Commission theretofore duly designated by it in 
support of the allegations of said complaint and in opposition thereto, 
brief of counsel for the Commission filed herein (respondent having 
filed no brief and oral argument not having been requested), and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent Christopher Candy Co., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, and distribution of candy, or any other merchandise in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of such candy or other merchandise to 
the general public are to be made or may be made by means of a 
game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others assortments of 
candy or other merchandise together with a push card, punchboard, 
‘or any other lottery device which said push card, punchboard, or 
other lottery device is to be used, or may be used, in selling or dis- 
tributing said candy or other merchandise to the public. 

3. Supplying to or placing in the hands of others push cards, 
punchboards or other lottery devices either with assortments of candy 
or other merchandise, or separately, which said push. cards, punch- 
boards or other lottery devices are to be used, or may be used, in 
selling or distributing such candy or other merchandise to the public. 
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4, Selling or otherwise disposing of candy or other merchandise 
by means of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHe Marrer or 


E. W. KNOWLTON, TRADING AS OLD MISSION TABLET 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3664. Complaint, Dec. 15, 1938—Decision, Nov. 7, 1939 


Where an individual engaged in compounding, selling, and distributing his 
“Old Mission Tablets” or “O-M Tablets” to purchasers in various other 
States; in advertisements which he disseminated through periodicals, news- 
papers, and other publications circulating throughout the various States 
and through continuities broadcast from radio stations of extrastate audi- 
ence, and through other means— 

(a) Represented, directly or through implication, that his said preparation was 
identical with that which helped build up the reputation of one of the 
greatest stomach and kidney specialists in the United States, and was pre- 
pared and used by such specialist, and one of the greatest tablets offered 
the public for general run-down stomach condition, and that, wherever 
known, it was one of the largest selling and most favored tablets therefor; 
and : 

(b) Represented, as aforesaid, that such tablets constituted an effective treat- 
ment for stomach and digestive troubles caused by costive weakened diges- 
tive system and for congestive stomach soreness, sick headaches, back- 
aches, dizzy spells, and gastric stomach attacks, and that one or two 
tablets would ordinarily relieve congestive stomach soreness, sick head- 
aches, backaches, dizzy spells, and gastric stomach attacks; 

Facts being said tablets were not effective for congestive stomach soreness, 
sick headaches, backaches, dizzy spells, or gastric stomach attacks unless 
such ailments or conditions were caused primarily by constipation, and use 
of one or two of said tablets would not ordinarily relieve such ailments 
and conditions, even though primarily thus caused, and said products did 
not constitute effective treatment for ailments and conditions variously set 
forth above, were not the identical form of tablets which helped build up 
reputation of one of greatest Specialists, as aforesaid, and were not pre- 
pared or used by such specialist, and said individual’s claims as to 
therapeutic value or efficacy of preparation in question were grossly exag- 
gerated, false, and deceptive and greatly exeeeded any claims as to the 
therapeutic value and efficacy thereof which might truthfully be made; 

“With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that product in question pos- 
sessed properties claimed and represented, and would accomplish results 
indicated, and of causing substantial portion of purchasing public, because 
of such belief, to buy substantial quantities of said product, and of thereby 
diverting trade unfairly to him from his competitors in commerce who 
truthfully advertise the effectiveness of their medical and other prepara- 
tions and products for use in treatment of ailments and conditions for 
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which said individual recommended his preparation in question; to the 


injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors and constituted unfair methods of competition 
and unfair and deceptive acts and practices in commerce. 


Before Mr. John J. Keenan, trial examiner. 
Mr. J. D. Kash for the Commission. 
Mr. James A. Norman, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. W. Knowlton, 
an individual, trading as Old Mission Tablet Co., hereinafter re- 
ferred to as respondent has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. The respondent, E. W. Knowlton, is an individual 
trading as Old Mission Tablet Co. and having his office and principal 
place of business in the city of Pasadena, State of California. 

Par. 2. The respondent is now, and has been for more than 1 year 
last past, engaged in the business of compounding, selling, and dis- 
tributing a medical or pharmaceutical preparation designated as 
“Old Mission Tablets” or “O-M Tablets.” Respondent sells said 
preparation to members of the purchasing public situated in various 
States of the United States, and causes the said preparation, when 
sold by him, to be transported from his aforesaid place of business 
in the State of California to the purchasers thereof at their respective 
points of location in various States of the United States other than 
the State of California. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said preparation 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other individuals, and with 
firms, partnerships, and corporations selling and distributing medici- 
nal and other preparations and products designed and intended for 
use and used in the treatment of ailments and conditions of the 
human body for which respondent recommends the use of his said 
preparation. Among such competitors in said commerce are many 
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who do not in any manner misrepresent their said preparations and 
products, or the therapeutic properties thereof, and who do not make 
any other false statements in connection with the sale and distribu- 
tion of their said preparations and products. 

Par. 4. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of his said preparation, respondent 
has caused false advertisements, containing representations and 
claims with respect to the properties of said preparation and the 
results that may be expected to be obtained from the use thereof, to 
be disseminated in commerce, as defined in the Federal Trade Com- 
mission Act, through the use of advertisements in newspapers and 
other publications having a circulation throughout the various 
States of the United States, through continuities broadcast from 
radio stations which have power to, and do, convey the programs 
emanating therefrom to the listeners thereto located in various States 
of the United States and through other means. Among and typical 
of the representations contained in said false advertisements so used 
and disseminated as aforesaid are the following: 

When you take O-M Tablets you are taking the identical form of tablets 
which helped to build up the reputation of one of the greatest stomach and 
kidney specialists in the United States. 

One of the greatest tablets of its kind ever offered to the public for general 
run-down stomach conditions. 

O-M Tablets are one of the largest selling and most favored tablets wherever 
they are known. Try O-M Tablets and see for yourself how quickly they will 
relieve your stomach and digestive troubles, frequently caused by costive 
weakened digestive system. Try them for congestive stomach soreness—try 
them for sick headache, backache, dizzy spells or gastric stomach attacks. 
O-M Tablets often relieve these conditions almost from the first tablet or two. 

Par. 5. Through the use of the statement and representations 
hereinabove set forth and other similar thereto not herein set out, all 
of which purport to be descriptive of respondent’s preparation and 
its effectiveness in the treatment of ailments and conditions of the 
human body and the cause of such ailments and conditions, respond- 
ent has represented, directly and by implication, among other things, 
that O-M Tablets are the identical tablets which helped to build up 
the reputation of one of the greatest stomach and kidney specialists 
in the United States; that O-M Tablets are one of the greatest tablets 
offered to the public for general run-down stomach conditions; that 
O-M Tablets are one of the largest selling, most favored tablets 
wherever they are known; that O-M Tablets will quickly relieve the 
stomach and digestive troubles frequently caused by costive weak- 
ened digestive system; that they will relieve congestive stomach sore- 
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ness, sick headache, backache, dizzy spells, and gastric stomach 
attacks; and that relief from the above conditions 1s often attained 
from the use of the first tablet or two. 

Par. 6. The aforesaid representations used and disseminated by the 
respondent in the manner above described are grossly exaggerated, 
misleading, and untrue, and constitute false advertisements. In 
truih and in fact, the representation that O-M Tablets are the iden- 
tical form of tablets which helped to build up the reputation of one 
of the greatest stomach and kidney specialists in the United States is 
untrue; it is not the preparation prepared or used by the greatest 
stomach and kidney specialist in the United States; O-M Tablets are 
not one of the greatest tablets ever offered the public for general run- 
down stomach conditions; O-M Tablets are not one of the largest 
selling and most favored tablets wherever they are known for gen- 
eral run-down stomach conditions; O-M Tablets are not an effective 
treatment for the stomach and digestive troubles frequently caused 
by costive weakened digestive system, nor are they effective for con- 
gestive stomach soreness, sick headaches, backaches, dizzy spells, or 
gastric stomach attacks unless such ailments or conditions are caused 
primarily by constipation; and the use of one or two of said tablets 
will not ordinarily relieve such ailments or conditions even though 
primarily caused by. constipation. 

Respondent’s claims as to the therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive and greatly 
exceed any claims as to the therapeutic value and efficacy of said 
preparation which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces or is likely to induce, directly 
or indirectly, the purchase of a drug. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid with respect to said preparation has had, and 
now has, the capacity and tendency to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true and that respondent’s said preparation pos- 
sesses the properties claimed and represented and will accomplish 
the results indicated, and causes a substantial portion of the purchas- 
ing public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondent’s said preparation. 

As a result trade has been diverted unfairly to the respondent from 
his competitors in said commerce who truthfully advertise the ef- 
fectiveness in use of their respective preparations and products as 
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described in Paragraph Three. In consequence thereof, injury has 
been and is now being done by respondent to competition in com- 
merce among and between the various States of the United States, 
and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes As to THE Facrs, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 15, 1988 issued, and on 
December 19, 1938 served its complaint in this proceeding upon re- 
spondent, E. W. Knowlton, an individual trading as Old Mission 
Tablet Co., charging him with the use of unfair methods of compe- 
tition and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, the Com- 
mission granted respondent’s motion for the permission to withdraw 
said answer and to substitute therefor an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, E. W. Knowlton, is an individual 
trading as Old Mission Tablet Co. and having his office and principal 
place of business in the city of Pasadena, State of California. 

Par. 2. The respondent is now and has been for more than 1 
year last past engaged in the business of compounding, selling, and 
distributing a medical or pharmaceutical preparation designated Old 
Mission Tablets or O-M Tablets. Respondent sells said preparation 
to members of the purchasing public situated in various States of 
the United States and causes said preparation when sold by him 
to be transported from his aforesaid place of business in the State 
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of California to the purchasers thereof at their respective points of 
Jocation in various States of the United States other than the State 
of California. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in said preparation in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other individuals, firms, part- 
nerships, and corporations selling and distributing medical and other 
preparations and products designed and intended for use and used in 
the treatment of ailments and conditions of the human body for which 
respondent recommends the use of his said preparation. Among 
such competitors in commerce are many who do not in any manner 
misrepresent their preparations and products or the therapeutic 
properties thereof, and who do not make any other false statements 
in connection with the sale and distribution of their said preparations 
and products. 

Par. 4. In the course and conduct of his said business and for the 
purpose of inducing the purchase of said preparation, respondent 
has caused false advertisements containing representations and claims 
with respect to the properties of said preparation and the results 
that may be expected to be obtained from the use thereof, to be dis- 
seminated in commerce, as commerce is defined in the Federal Trade 
Commission Act, through the use of magazines, newspapers, and . 
other publications having a circulation throughout the various 
States of the United States and through continuities broadcast from 
radio stations which have power to and do convey the programs 
emanating therefrom to the listeners thereto located in various States 
of the United States and through other means. Among and typical 
of the representations contained in said false advertisements so used 
and disseminated as aforesaid are the following: 


When you take O-M Tablets you are taking the identical form of tablets 
which helped to build up the reputation of one of the greatest stomach and 
kidney specialists in the United States. 


One of the greatest tablets of its kind ever offered to the public for general 
run-down stomach conditions. 


O-M Tablets are one of the largest selling and most favored tablets wherever 
they are known. Try O-M Tablets and see for yourself how quickly they will 
relieve your stomach and digestive troubles, frequently caused by costive 
weakened digestive system. Try them for congestive stomach soreness—try 
them for sick headache, backache, dizzy spells or gastric stomach attacks. 
O-M Tablets often relieve these conditions almost from the first tablet or two. 
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Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all’of which purport to be descriptive of respondent’s preparation 
and its effectiveness in the treatment of ailments and conditions of 
the human body and the cause of such ailments and conditions, re- 
spondent has represented, directly and by implication, among other 
things, that O-M Tablets are the identical tablets which helped to 
build up the reputation of one of the greatest stomach and kidney 
specialists in the United States; that O-M Tablets are one of the 
greatest tablets offered to the public for general run-down stomach 
conditions; that O-M Tablets are one of the largest selling, most 
favored tablets wherever they are known; that O-M Tablets will 
quickly relieve the stomach and digestive troubles frequently caused 
by costive weakened digestive system ; that they will relieve congestive 
stomach soreness, sick headache, backache, dizzy spells and gastric 
stomach attacks; and that relief from the above conditions is often 
attained from the use of the first tablet or two. 

Par. 6. The aforesaid representations used and disseminated by 
the respondent in the manner above described are grossly exag- 
gerated, misleading and untrue, and constitute false advertisements. 
In truth and in fact, the representation that O-M Tablets are the 
identical form of tablets which helped to build the reputation of one 
of the greatest stomach and kidney specialists in the United States 
is untrue; it is not the preparation prepared or used by the greatest 
stomach and kidney specialist in the United States; O-M Tablets 
are not one of the greatest tablets ever offered the public for general 
run-down stomach conditions; O-M Tablets are not one of the largest 
selling and most favored tablets wherever they are known for gen- 
eral run-down stomach conditions; O-M Tablets are not an effective 
treatment for the stomach and digestive troubles frequently caused 
by costive weakened digestive system, nor are they effective for 
congestive stomach soreness, sick headaches, backaches, dizzy spells, 
or gastric stomach attacks unless such ailments or conditions are 
caused primarily by constipation; and the use of one or two of said 
tablets will not ordinarily relieve such ailments or conditions even 
though primarily caused by constipation. 

Respondent’s claims as to the therapeutic value or efficacy of said 
preparation are grossly exaggerated, false, and deceptive and greatly 
exceed any claims as to the therapeutic value and efficacy of said 
preparation which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described induces or is likely to induce, directly 
or indirectly, the purchase of a drug. 
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Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said preparation has had, 
and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such false statements, repre- 
sentations and advertisements are true and that respondent’s said 
preparation possesses the properties claimed and represented and 
will accomplish the results indicated, and causes a substantial por- 
tion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase substantial quantities of respondent's said 
preparation. 

Asa result trade has been diverted unfairly to the respondent from 
his competitors in said commerce who truthfully advertise the effec- 
tiveness in use of their respective preparations and products as 
described in paragraph 3. In consequence thereof, injury has been 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States, and in 
the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, E. W. Knowl- 
ton, an individual trading as Old Mission Tablet Co., are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearings as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, E. W. Knowlton, individually 
and trading as Old Mission Tablet Co., or trading under any other 
name, his representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as commerce is 
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defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of respondent’s medicinal preparation now 
designated as Old Mission Tablets and O-M Tablets, or any other 
preparation composed of substantially similar ingredients or pos- 
sessing substantially similar therapeutic properties, whether sold 
under the same names or other names, or disseminating or causing 
to be disseminated any advertisement by any means for the purpose 
of inducing or which is likely to induce, directly or indirectly, the 
purchase in commerce, as commerce is defined in the Federal Trade 
Commission Act, of said medicinal preparation, which advertisements 
represent, directly or through implication, that said preparation is 
identical to the preparation which helped build up the reputation of 
one of the greatest stomach and kidney specialists in the United 
States or that said preparation was prepared or used by the greatest 
kidney and stomach specialist in the United States; that said prepa- 
ration is one of the greatest tablets offered to the public for general 
run down stomach condition, or that, wherever it is known, said 
preparation is one of the largest selling or most favored tablets for 
such condition; that said preparation is.an effective treatment for 
stomach or digestive troubles caused by costive weakened digestive 
system; or that said preparation is an effective treatment for con- 
gestive stomach soreness, sick headaches, backaches, dizzy spells. 
or gastric stomach attacks unless such representations disclose that 
such effectiveness is limited to those cases wherein such conditions 
are caused primarily by constipation, or that one or two tablets of 
said preparation will ordinarily relieve congestive stomach soreness, 
sick headaches, backaches, dizzy spells, or gastric stomach attacks 
irrespective of whether such conditions are caused primarily by 
constipation. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In tHE MaArrer oF 


C. C. JOHNSON, TRADING AS SUPREME MANUF ACTURING 
COMPANY, CARLYLE SERVICE, MARVO MANUFACTUR- 
ING COMPANY AND PEERLESS MANUFACTURING 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3712. Complaint, Feb. 14, 1939—Decision, Nov. 7, 1939 


Where an individual engaged in sale and distribution of product represented as 
preservative of silk hosiery and lingerie, under trade names “Supreme,” 
“Marvel,” “Marvo,” and “Peerless,” through direct selling methods and 
through sales persons and representatives who traveled from State to State 
and canvassed cities and towns therein and in the District of Columbia, and 
made general house-to-house canvass soliciting orders therefor through stereo- 
typed sales talk furnished by him, and in substantial competition, as thus 
engaged, with others selling and distributing preparations for treating such 
products and increasing their durability and resistance to snags and runs, 
and including many who do not misrepresent that they manufacture prod- 
ucts sold by them and do not misrepresent quality and effectiveness of their 
respective products or make any other similar false statements in connection 
with sale and distribution thereof— 

(a) Represented, through statements on labels affixed to containers of product 
in question, and through sales talks made to prospective purchasers by his 
agents, directly or by implication, that use of his said product. would prevent 
runs and snags in, or the rotting and fading of, hosiery and lingerie, and 
that through such use purchaser could save approximately 50 per cent of 
the cost of such articles; and 

(b) Represented, as aforesaid, that such use strengthened heels and toes of silk 
hosiery and that hosiery treated therewith would last four or five times 
longer than it would without being so treated ; 

Facts being product in question would not stop runs or snags, prevent rotting 
or fading, make such a saving, or strengthen, as aforesaid, silk hosiery, with 
increase in durability or life thereof as above set forth; and 

(c) Represented, as aforesaid, and through use of word “manufacturing” in 
various trade hames employed by him, that he was manufacturer of the 
product in question, notwithstanding fact he was not such manufacturer; 

With result that many members of the purchasing public, who are of opinion 
that advantage in price, service, or other respects is to be secured by pur- 
chasing direct from manufacturer without intervention of middlemen, were 
led, through use of trade names aforesaid, to believe that said individual 
was manufacturer of product in question and were caused to purchase same, 
and with effect of misleading and deceiving substantial portion of purchas- 
ing public into erroneous and mistaken belief his said representations as to 
efficacy of such product were true, and that he was manufacturer thereof, 
and of causing such substantial portion of public in question to buy his said 
product in preference to that of competitors, and of thereby diverting trade 
unfairly to him from competitors; to their injury. and that of public: 
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Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices therein. 


Before Mr. John J. Keenan, trial examiner. 

Mr. John R. Phillips, Jr. for the Commission. 

Morris, KiwMiller & Baar, of Washington, D. C., and Wright, 
Rogers & Margolin, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that C. C. Johnson, an 
individual, trading as Supreme Manufacturing Co., Carlyle Service, 
Marvo Manufacturing Co., and Peerless Manufacturing Co., herein- 
after referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, C. C. Johnson, is an individual, trad- 
ing and doing business as the Supreme Manufacturing Co., Carlyle 
Service, Marvo Manufacturing Co. and Peerless Manufacturing Co., 
with his principal office and place of business located at 1014 City 
National Bank Building in the city of Omaha, Nebr. Respondent 
is now and has been for several years last past engaged in the busi- 
ness of selling and distributing a preservative or mending powder 
for silk hosiery and lingerie under the trade names of Supreme, 
Marvel, Marvo, and Peerless, in commerce as hereinafter set out. 

Par. 2. Respondent sells said product by direct selling methods 
and by means of sales persons and representatives who travel from 
one State to another and canvass all cities and towns within the 
various States of the United States and in the District of Columbia 
and make a general house-to-house canvass soliciting orders for the 
respondent’s product, said sales persons and representatives using a 
stereotype sales talk as furnished by the respondent. Respondent 
causes said product when sold to be shipped from his aforesaid place 
of business in the State of Nebraska to said purchasers located in 
various States of the United States other than the State of Nebraska 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent is engaged in substantial competition with 
other individuals, and with. partnerships, firms, and corporations 
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selling and distributing a preparation for treating silk hose and 
lingerie to increase their durability and their resistance to snags and 
runs in commerce between and among the various States of the 
United States and in the District of Columbia. Among said com- 
petitors are many who do not misrepresent that they are manufac- 
turers of the products they sell, and who do not misrepresent the 
quality or effectiveness of their respective products, or make other 
similar false statements in connection with their sale and distribution. 

Par. 4. In the course and conduct of his business as aforesaid and 
for the purpose of inducing the purchase of said product in said 
commerce respondent has made and is now making representations 
with respect to his business status and with respect to the quality and 
effectiveness of his said product by means of statements appearing 
on labels affixed to containers of said product and by means of sales 
talks made to prospective customers by agents of respondent. 
Among and typical of said representations so used and caused to be 
used by said respondent in the manner aforesaid are and have been 
the following: 

Supreme Manufacturing Company 

Maryvo Manufacturing Company 

Peerless Manufacturing Company 

No more runs and snags. 

Prevents runs and snags. 

No more rotting and fading. 

Prevents rotting and fading. 

Saves 50% on hosiery and lingerie expense. One treatment good for life of 
hose. Strengthens heels and toes. 

Prevents the runs and snags in your silk hosiery and lingerie * * * 
strengthens the heel and toe of your hosiery, thereby making them last 4 or 5 
times longer * * * this treatment is permanent * * * now this prod- 
uct will cut your hosiery and lingerie expense in half * * * also prevents 
the silk from rotting, and one treatment is sufficient for the life of the hose. 

Par. 5. All of said statements purport to be descriptive of his 
business status and of his product and of its effectiveness when used. 
In said statements and through other means respondent, directly or 
by inference, through statements and representations herein set out 
and other statements of similar import and effect, represents that his 
product prevents runs and snags in said hosiery, that it prevents 
rotting and fading, that the public generally are saved approximately 
50-percent of silk hcsiery and lingerie cost, that it strengthens the 
heels and toes of said hosiery, and that the life of the silk hosiery 
and lingerie is preserved due to the quality of the respondent’s 
product; and that he manufactures the products he sells. Many con- 
sumers are of the opinion that an advantage in price, service and 
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other particulars is to be secured by purchasing direct from the 
manufacturer without the intervention of middlemen. 

Par. 6. In truth and in fact these representations thus made are 
false and misleading in that the respondent does not manufacture 
said product. Respondent’s product will not stop or prevent runs 
or shags in silk hosiery and lingerie. It does not prevent silk from 
rotting and fading. It does not save the purchasing public 50 per- 
cent on hosiery and lingerie expense. The so-called treatment is not 
permanent and it does not strengthen the heels and toes of silk 
hosiery. In truth and in fact said product is manufactured by an 
independent manufacturer and the respondent purchases the chemical 
product from such independent manufacturer and distributes the 
said product under his various trade names as aforesaid. 

Par. 7. Each and all of said false and misleading statements are 
calculated to and have had and now have the capacity and tendency 
to, and do, mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that said representations are 
true, and to cause, and have caused a substantial part of the pur- 
chasing public to purchase the products of respondent in preference 
to the products of his said competitors, and unfairly to divert. busi- 
ness from them to respondent. As a result thereof injury has been 
done and is now being done by respondent to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 8. The use of the aforesaid acts and practices by the respond- 
ent as herein alleged are all to the prejudice of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 14, 1939, issued, and 
on February 16, 1939, served, its complaint in this proceeding upon 

the respondent, C. C. Johnson, trading as Supreme Manufacturing 
Co., Carlyle Service, Marvo Manufacturing Co., and Peerless Manu- 
facturing Co., charging him with the use of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
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an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes. — 
this its findings as to the facts and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, C. C. Johnson, is an individual, trading 
and doing business as the Supreme Manufacturing Co., Carlyle 
Service, Marvo Manufacturing Co. and Peerless Manufacturing Co., 
with his principal office and place of business located at 1014 City 
National Bank Building in the city of Omaha, Nebr. Respondent 
is now, and has been for several years last past, engaged in the sale 
and distribution of a product represented as a preservative of silk 
hosiery and lingerie under the trade names Supreme, Marvel, Marvo, 
and Peerless. 

Par, 2. Respondent sells said product by direct selling methods 
and by means of sales persons and representatives who travel from 
one State to another and canvass all cities and towns within the vari- 
ous States of the United States and in the District of Columbia and 
make a general house-to-house canvass soliciting orders for the re- 
spondent’s product, said sales persons and representatives using a 
stereotyped sales talk as furnished by the respondent. Respondent 
causes said product when sold to be shipped from his aforesaid place 
of business in the State of Nebraska to said purchasers located in 
various States of the United States other than the State of Nebraska 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent is engaged in substantial competition with 
other individuals, and with partnerships, firms, and corporations 
selling and distributing preparations for treating silk hosiery and 
lingerie to increase their durability and their resistance to snags and 
runs in commerce between and among the various States of the United 
States and in the District of Columbia. Among said competitors 
are many who do not misrepresent that they are manufacturers of 
the products they sell, and who do not misrepresent the quality or 
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effectiveness of their respective products, or make other similar false 
statements in connection with their sale and distribution. 

Par. 4. In the course and conduct of his business as aforesaid and 
for the purpose of inducing the purchase of said products in said 
commerce, respondent has made and is now making representations 
with respect to his business status and with respect to the quality 
and effectiveness of his said product by means of statements appear- 
ing on labels affixed to containers of said product and by means of 
sales talks made to prospective customers by agents of respondent. 
Among and typical of said representations so used and caused to be 
used by said respondent in the manner aforesaid are and have been 
the following: 

Supreme Manufacturing Company. 

Maryo Manufacturing Company. 

Peerless Manufacturing Company. 

No more runs and snags. 

Prevents runs and snags. 

No more rotting and fading. 

Prevents rotting and fading. 

Saves 50% on hosiery and lingerie expense. 

One treatment good for life of hose. 

Strengthens heels and toes. 

Prevents the runs and snags in your silk hosiery and lingerie * * * 
strengthens the heel and toe of your hosiery, thereby making them last 
4 or 5 times longer * * * this treatment is permanent * * * now this 
product will cut your hosiery and lingerie expense in half * * * also pre- 
vents the silk from rotting, and one treatment is sufficient for the life of the 
hose. 

Par. 5. All of said statements purport to be descriptive of respond- 
ent’s business status and of his product and its effectiveness when 
used. Through the statements and representations hereinabove set 
out and others of similar import and meaning not herein quoted, 
respondent represents and implies that the use of his said product 
will prevent runs and snags in hosiery and lingerie; that it prevents 
rotting and fading; that through the use of said product approxi- 
mately 50 percent of silk hosiery and lingerie costs can be saved; 
that the use of said product strengthens the heels and toes of silk 
hosiery, thereby making such hosiery last four or five times longer 
than it ordinarily would; and that the respondent is the manufac- 
turer of said product. 

Par. 6. In truth and in fact, the use of respondent’s said product 
will not stop runs or snags in silk hosiery or lingerie; it will not 
prevent rotting and fading; the use of said product will not save 
approximately 50 percent of silk hosiery and lingerie costs; the use 
of said product does not strengthen the heels and toes of silk hosiery, 
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thereby making such hosiery last four or five times longer than it 
ordinarily would; and the respondent is not the manufacturer of said 
product. 

Par. 7. Many members of the purchasing public are of the opinion 
that an advantage in price, service, or in other respects is to be se- 
cured by purchasing direct from he manufacturer of a product with- 
out the intervention of middlemen. The use by the respondent of 
the trade names Supreme Manufacturing Co., Marvo Manufacturing 
Co. and Peerless Manufacturing Co. in connection with the sale and 
distribution of said product leads many members of the purchasing 
public to believe that respondent is the manufacturer of the product 
and causes them to purchase said product. 

Par. 8. Each and all of said statements and representations have 
had, and do have, the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said representations as to the 
efficacy of said product are true, and that the respondent is the manu- 
facturer thereof, and have caused, and do cause, a substantial por- 
tion of the purchasing public to purchase the product of the re- 
spondent in preference to the products of his competitors. In 
consequence thereof, trade in commerce between and among the 
various States of the United States and in the District of Columbia 
has been diverted unfairly to the respondent from his competitors 
to their injury and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Céudibiistols having made its findings as to the facts and con- 


clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 
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It is ordered, That the respondent, C. C. Johnson, trading as Su- 
preme Manufacturing Co., Carlyle Service, Marvo Manufacturing 
Co., and Peerless Manufacturing Co., or trading under any other 
name or names, his agents, servants, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of the product for the 
treatment of hosiery and lingerie now sold and distributed by the 
respondent under the trade names Supreme, Marvel, Marvo, and 
Peerless, or any other product composed of substantially the same 
ingredients or possessing substantially similar properties, whether 
sold under said names, or any other trade name or names, in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, directly or by implication, that the use of said 
product will prevent runs and snags in, or the rotting and fading of, 
hosiery and lingerie. 

2. Representing, directly or by implication, that through the use 
of said product, the purchaser can save approximately 50 percent of 
the cost of silk hosiery and lingerie. 

3. Representing, directly or by implication, that the use of said 
product strengthens the heels and toes of silk hosiery, or that hosiery 
treated with said product will last four or five times longer than it 
would without being so treated, or that the use of said product will 
result in any substantial increase in the wearing qualities of silk 
hosiery. 

4. Representing, through the use of the word “manufacturing,” 
or any other word or term of similar import or meaning, as part of 
the trade name used by the respondent, or in any other manner or 
through any other means or device, that said respondent is the manu- 
facturer of the product sold by him, unless and until such respondent 
actually owns and operates, or directly and absolutely controls, a 
manufacturing plant wherein said product is manufactured by him. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In tHE Marrer or 


THE PERASTHMAN COMPANY, INC., AND E. FOUGERA 
& CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3719. Complaint, Feb. 20, 1939—Decision, Nov. 7, 1939 


Where a corporation and its exclusive distributor engaged in manufacture, 
sale, and distribution of firstname corporation’s ‘“Perasthman” or 
“Perasthman Tablets” for asthma, and acting together and in cooperation 
with one another in acts and practices below set out; in advertisements 
which they disseminated through the mails, insertions in newspapers and 
periodicals of general circulation, and in circulars and other printed or 
written matter, and by other means, and which were distributed in com- 
merce among the various States and were intended and likely to induce 
purchase of their said product— 

(a) Represented that preparation in question constituted a cure for asthma 
and an effective treatment therefor, and for the symptoms thereof, and 
was of substantial therapeutic benefit in such treatment; and 

(b) Represented that product in question was a new, sensational, European 
discovery, free from harmful drugs, and preparation which might be used 
promiscuously without harmful effects, and that use thereof was beneficial 
to all sufferers from said ailment and would assure nights of restful sleep 
and days of greater comfort, and stop wheezing and other symptoms of 
said condition ; 

Facts being it was not a cure therefor, nor of substantial therapeutic benefit 
in treatment thereof or of symptoms or manifestations of said condition, 
ephedrine, as only ingredient therein of any value to sufferers from 
asthma, had long been used by medical profession to afford, in some 
cases, temporary relief from symptoms or manifestations in question, and 
said preparation was neither new nor sensational and could not be used 
without harmful effects by all sufferers from asthma, but could only be 
used in limited quantities and under competent medical supervision by 
those with heart or kidney ailments, and might result, in case of unlimited 
and unsupervised use by such persons, in injury, and it had not accom- 
plished and would not accomplish results claimed therefor, as above set 
forth, and only benefit that asthma sufferer could receive therefrom was 
temporary relief from some of manifestations of ailment, and it had not 
“freed” thousands or any other substantial number of asthma sufferers ; 

With effect of misleading and deceiving purchasing public into erroneous and 
mistaken belief that said preparation was a cure for or of therapeutic 
benefit in treatment of asthma or symptoms and manifestations thereof, 
and that other representations and implications set out were true, and 
of inducing purchasing public, because of such belief, to purchase its said 
preparation, and with result of thereby unfairly diverting trade in com- 
merce to them from those of their competitors who do not misrepresent 
efficacy and therapeutic value of their products; to the substantial injury 
of competitors in commerce and to injury of public: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and con- 
stituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


- Before Mr. Miles J. Furnas, trial examiner. 
Mr. John R. Phillips, Jr. for the Commission. 
Mr. Walter L. Post, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Perasthman 
Co., Inc., and E. Fougera & Co., Inc., hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapny 1. The Perasthman Co., Inc., is a corporation created 
by and existing under the laws of the State of New York, with its 
principal office and place of business located at 276 Fifth Avenue 
in the city of New York, State of New York. 

E. Fougera & Co., Inc., is a corporation created by and existing 
under the laws of the State of New York, with its principal offices 
and place of business located at 75 Varick Street in the city of New 
York, State of New York. 

Respondent, The Perasthman Co., Inc., is now, and for more than 
3 years last past has been, engaged in the manufacture of a pro- 
prietary medicine or preparation designated “Perasthman” or 
“Perasthman Tablets,” an alleged remedy for asthma, and through 
the respondent, E. Fougera & Co., as its exclusive distributor, has 
been engaged in the business of selling and distributing said 
“Perasthman” or “Perasthman Tablets.” 

Respondents have acted together and in cooperation with each 
other in carrying out the acts and practices herein alleged. 

Par. 2. Respondents cause said medical preparation, when sold, 
to be transported from their places of business in the State of New 
York to the purchasers thereof located in various States of the 
United States other than New York and in the District of Columbia. 

Respondents maintain, and at all times herein mentioned have 
maintained, a course of trade in said medical preparation sold and 
distributed by them, in commerce between and among the various 
States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of their said business, respond- 
ents are now, and have been, in substantial competition with other 
corporations and with partnerships and individuals engaged in the 
business of selling and distributing similar preparations and prep- 
arations used and useful for the alleviation of the ailments and con: 
ditions where respondents’ said preparation might be efficacious, in 
commerce between and among the various States of the United States 
and in the District of Columbia. There are among the competitors 
of respondents many who truthfully advertise and represent their 
said preparations and their efficacy in use. 

Par. 4. Respondents, in the course and conduct of their aforesaid 
business, have disseminated, and have caused, and are now causing, 
the dissemination of, false advertisements concerning their said prod- 
uct, by the United States mails, by insertion in newspapers and peri- 
odicals having a general circulation, and also in circulars and other 
printed or written matter, and by other means, all of which are 
distributed in commerce among and between the various States of 
the United States, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said product; 
and have disseminated, and are now disseminating, and have caused, 
and are now causing, the dissemination of false advertisements con- 
cerning their said product, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among and typical of the 
false statements and representations contained in said advertisements 
disseminated and caused to be disseminated as aforesaid are the 
following: 

A reproduction of a line drawing, showing a kneeling female figure with one 
hand clasping her throat and nearby a large hand holding a whip, the whip 
lash encircling the woman’s waist. Beneath this drawing there appears in 


large caps the words “Slaves of Asthma.” Following, in smaller capitals, 


are the words and phrases “Freed by the Thousands” and the following words 
and phrases: 


Way to stop wheezing. 

Wheezing stops. 

Sleep soundly. 

Quick relief. 

Nights of restful sleep and days of greater comfort. 
Sleep is restful. 

Without dangerous drugs. 

Attacks curbed or completely ended. 

A sensational new Huropean discovery. 


Through the use of the statements and representations hereinabove 
set forth, and others similar thereto not herein set out, all of which 
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purport to be descriptive of respondents’ said preparation and its 
efficacy in the treatment of the ailment or condition commonly re- 
ferred to as asthma and the symptoms and manifestations thereof, 
respondents represent and imply that said preparation will cure, or 
be of substantial therapeutic benefit in the treatment of asthma and 
the symptoms and manifestations thereof, and that said preparation 
is a new sensational European discovery, free from harmful drugs, 
and may be used promiscuously without harmful effects. 

Respondents further represent that the use of said preparation has: 
“freed” thousands from asthma; that its use will benefit all sufferers 
from asthma, assuring nights of restful sleep and days of greater 
comfort; and that it will stop “wheezing” and other symptoms and 
manifestations of asthma. 

Par. 5. The foregoing representations and implications used and 
disseminated by the respondents as above described are grossly exag- 
gerated, misleading, and untrue and constitute false advertisements. 
In truth and in fact, respondents’ said preparation is not a cure for 
asthma nor is it of substantial therapeutic benefit in the treatment of 
asthma or the symptoms and manifestations thereof. The prepara- 
tion is neither new nor sensational, as the only ingredient therein 
which is of any value to a sufferer from asthma is ephedrine, which 
has long been used by the medical profession, in some cases, to afford 
temporary relief from some symptoms or manifestations of asthma, 
but which is not used or recognized as a cure for asthma or the symp- 
toms or manifestations thereof. 

The preparation cannot be used without harmful effects by all 
sufferers from asthma, for the principal active ingredient therein, 
ephedrine, is not safe for use by persons with heart or kidney ail- 
ments, except in limited quantities and under competent medical 
supervision. The unlimited and unsupervised use of the prepara- 
tion by such persons may result in injury. 

The preparation has not “freed” thousands or any other substan- 
tial number of persons from asthma. It will not benefit all sufferers 
from asthma, nor does it assure the user of nights of restful sleep 
or days of greater comfort, and it will not stop “wheezing” or other 
symptoms or manifestations of asthma. 

The only benefit that a sufferer from asthma could receive from 
the use of said preparation is temporary relief from some of the 
manifestations of asthma. 

Par. 6. The above and foregoing representations and implications 
used by respondents as to the therapeutic value and effect of their 
said preparation, in the course of their advertising, offering for sale, 
and sale of their said preparation in said commerce as aforesaid, have 
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the capacity and tendency to, and do, mislead and deceive the pur- 
chasing public into the erroneous and mistaken belief that said prep- 
aration is a cure for, or of therapeutic benefit in the treatment of, 
asthma or the symptoms and manifestations thereof, and that the 
other representations and implications as hereinabove set out are true 
and have had, and do have, the capacity and tendency to, and do, 
induce the purchasing public because of such erroneous and mistaken 
belief to purchase respondents’ said preparation, thereby unfairly 
diverting trade in said commerce to the respondents from those of 
their competitors who do not misrepresent the efficacy and therapeutic 
value of their said products. Thereby substantial injury is done to 
said competitors in commerce between and among the various States 
of the United States and in the District of Columbia, to the injury 
of said competitors and to the injury of the public. 

Par. 7. The aforesaid acts and practices of the respondents are all 
to the prejudice of the public and of respondents’ competitors and 
constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rervort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 20, 1939, issued, and on 
February 21, 1939 served, its complaint in this proceeding upon the 
respondents, The Perasthman Co., Inc., and E. Fougera & Co., Inc., 
corporations, charging them with the use of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents answer, the 
Commission, by order entered herein, granted respondents’ motion 
for permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in 
said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


THE PRRASTHMAN CO., INC., ET AL.: 12838 
1278 Findings 
FINDINGS AS TO THE FACTS 


Paracrapu 1. The Perasthman Co., Inc., is a corporation created 
by and existing under the laws of the State of New York, with its 
principal office and place of business located at 276 Fifth Avenue in 
the city of New York, State of New York. 

E. Fougera & Co., Inc., is a corporation created by and existing 
under the laws of the State of New York, with its principal offices 
and place of business located at 75 Varick Street in the city of 
New York, State of New York. 

Respondent, The Perasthman Co., Inc., is now, and for more than 
3 years last past has been, engaged in the manufacture of a pro- 
prietary medicine or preparation designated “Perasthman” or 
“Perasthman Tablets,” an alleged remedy for asthma, and through 
the respondent, E. Fougera & Co., as its exclusive distributor, has 
been engaged in the business of selling and distributing said “Per- 
asthman” or “Perasthman Tablets.” 

Respondents have acted together and in cooperation with each 
other in carrying out the acts and practices herein alleged. 

Par. 2. Respondents cause said medical preparation, when sold, 
to be transported from their places of business in the State of New 
York to the purchasers thereof located in various States of the United 
States other than New York and in the District of Columbia. 

Respondents maintain, and at all times herein mentioned have 
maintained, a course of trade in said medical preparation sold and 
distributed by them, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents are now, and have been, in substantial competition with 
other corporations and with partnerships and individuals engaged in 
the business of selling and distributing similar preparations and prep- 
arations used and useful for the alleviation of the ailments and con- 
ditions where respondents’ said preparation might be efficacious, in 
commerce between and among the various States of the United States 
and in the District of Columbia. There are among the competitors 
of respondents many who truthfully advertise and represent their 
said preparations and their efficacy in use. 

Par. 4. Respondents, in the course and conduct of their afore- 
said business, have disseminated, and have caused, and are now 
causing, the dissemination of, false advertisements concerning their 
said product, by the United States mails, by insertion in newspapers 
and periodicals having a general circulation, and also in circulars 
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and other printed or written matter and by other means, all of which 
are distributed in commerce among and between the various States 
of the United States, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of their said 
product; and have disseminated, and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertise- 
ments concerning their said product, by various means, for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly, 
the purchase of their said product in commerce, as commerce 1s 
defined in the Federal Trade Commission Act. Among and typical 
of the false statements and representations contained in said adver- 
tisements disseminated and caused to be disseminated as aforesaid 
are the following: 

A reproduction of a line drawing, showing a kneeling female figure with one 
hand clasping her throat and nearby a large hand holding a whip, the whip 
lash encircling the woman’s waist. Beneath this drawing there appears in 
large caps the words “Slaves of Asthma.” Following, in smaller capitals, are 
the words and phrases “Freed by the Thousands” and the following words and 
phrases: 

Way to stop wheezing. 

Wheezing stops. 

Sleep soundly. 

Quick relief. 

Nights of restful sleep and days of greater comfort. 

Sleep is restful. 

Without dangerous drugs. 

Attacks curbed or completely ended. 

A sensational new Huropean discovery. 

Through the use of the statements and representations hereinabove 
set forth, and others similar thereto not herein set out, all of which 
purport to be descriptive of respondents’ said preparation and its 
efficacy in the treatment of the ailment or condition commonly re- 
ferred to as asthma and the symptoms and manifestations thereof, 
respondents represent and imply that said preparation will cure, or 
be of substantial therapeutic benefit in the treatment of asthma and 
the symptoms and manifestations thereof, and that said preparation 
is a new sensational European discovery, free from harmful drugs, 
and may be used promiscuously without harmful effects, 

Respondents further represent that the use of said preparation has 
“freed” thousands from asthina; that its use will benefit all sufferers 
from asthma, assuring nights of restful sleep and days of greater 
comfort; and that it will stop “wheezing” and other symptoms and 
manifestations of asthma. 

Par. 5. The foregoing representations and implications used and 
disseminated by the respondents as above described are grossly exag- 
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gerated, misleading and untrue and constitute false advertisements. 
In truth and in fact, respondents’ said preparation is not a cure for 
asthma nor is it of substantial therapeutic benefit in the treatment 
of asthma or the symptoms and manifestations thereof. The prepa- 
ration is neither new nor sensational, as the only ingredient therein 
which is of any value to a sufferer from asthma is ephedrine, which 
has long been used by the medical profession, in some cases, to afford 
temporary relief from some symptoms or manifestations of asthma, 
but which is not used or recognized as a cure for asthma or the 
symptoms or manifestations thereof. 

The preparation cannot be used without harmful effects by all 
sufferers from asthma, for the principal active ingredient therein, 
ephedrine, is not safe for use by persons with heart or kidney ail- 
ments, except in limited quantities and under competent medical 
supervision. The unlimited and unsupervised use of the preparation 
by such persons may result in injury. 

The preparation has not “freed” thousands or any other substantial 
number of persons from asthma. It will not benefit all sufferers 
from asthma, nor does it assure the user of nights of restful sleep 
or days of greater comfort, and it will not stop “wheezing” or other 
symptoms or manifestations of asthma. 

The only benefit that a sufferer from asthma could receive from 
the use of said preparation is temporary relief from some of the 
manifestations of asthma. 

Par, 6. The above and foregoing representations and implications 
used by respondents as to the therapeutic value and effect of their 
said preparation, in the course of their advertising, offering for sale, 
and sale of their said preparation in said commerce as aforesaid, 
have the capacity and tendency to, and do, mislead and deceive the 
purchasing public into the erroneous and mistaken belief that said 
preparation is a cure for, or of therapeutic benefit in the treatment 
of, asthma or the symptoms and manifestations thereof, and that the 
other representations and implications as hereinabove set out are 
true and have had, and do have, the capacity and tendency to, and 
do, induce the purchasing public because of such erroneous and mis- 
taken belief to purchase respendents’ said preparation, thereby un- 
fairly diverting trade in said commerce to the respondents from those 
‘of their competitors who do not misrepresent the efficacy and thera- 
peutic value of their said products. Thereby substantial injury is 
done to said competitors in commerce between and among the various 
States of the United States and in the District of Columbia, to the 
injury of said competitors and to the injury of the public. 
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CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts,. 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondents, The Perasthman Co., Inc., 
and E. Fougera & Co., Inc., corporations, their officers, agents,. 
servants, representatives, and employees, directly or through any 
corporate or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mail or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of the medicinal preparation, containing drugs, 
now designated “Perasthman” and “Perasthman Tablets,” or any 
other medicinal preparation composed of substantially similar in- 
gredients, or possessing substantially similar therapeutic properties, 
whether sold under the same name or any other name or names, or 
disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is 
defined in the Federal Trade Commission Act, of said medicinal 
preparation, which advertisements represent, directly or through 
implication, that said preparation is a cure for asthma or is an 
effective treatment for asthma or the symptoms thereof, or that said 
preparation has any therapeutic value in the treatment of asthma 
other than affording, in some cases, temporary relief from some of 
the symptoms of asthma; that said preparation is new or sensational 
or that the use thereof is beneficial to all sufferers from asthma; that 
said preparation is harmless or that the use thereof will assure suf- 
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ferers from asthma, nights of restful sleep or days of greater com- 
fort or will stop wheezing or other symptoms of asthma; or which 
advertisements fail to reveal that said preparation is not safe if 
used in self-medication by members of the lay public suffering from 
- heart or kidney ailments. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 
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In THE MATTER OF 


EDWARD L. JENKINS AND MILDRED J ENKINS, TRADING 
AS ANTISEPTO PRODUCTS COMPANY, ANTISEPTO 
PRODUCTS, EDUCATIONAL PRODUCTS COMPANY, 
SANITOL PRODUCTS COMPANY, XL PRODUCTS COM- 
PANY AND XL PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3867. Complaint, Aug. 7, 1939—Decision, Nov. 7, 1939 


Where two individuals engaged in sale and distribution of certain medicinal 
preparations for women, and of a certain so-called gland medicine for men, 
to purchasers in other States and in the District of Columbia; in advertise- 
ments which they disseminated through the mails, through insertions in 
newspapers and periodicals of general circulation, and through circulars 
and other printed or written matter distributing in commerce among the 
various States, and which included quotations, or purported quotations 
from testimonials, and were intended and likely to induce purchase of their 
said preparations— 

(a) Represented that their said medicinal products, known and designated as 
“Guaranteed Antisepto Anti-Delay Compound Regular” and “Guaranteed 
Antisepto Anti-Delay Compound Super Strength,’ were cures or remedies 
for delayed menstruation and competent and effective treatments therefor, 
and would accomplish the desired results without delay ; 

Facts being said preparations were not cures or remedies for said condition 
and did not constitute competent or effective treatments therefor, would 
not accomplish the results claimed for them as aforesaid, and were not 
safe and harmless, but contained aloes, extract cotton root bark, extract 
black hellebore, oil of savin, and extract ergot, in quantities sufficient to 
cause serious and irreparable injury to health if used under conditions pre- 
seribed in said advertisements or under such conditions as are customary or 
usual ; 

(b) Represented that their said medicinal preparations known and designated 
as “Guaranteed Prosaid Gland Medicine Double XX” and “Guaranteed 
Prosaid Gland Medicine Triple XXX” were cures or remedies for prostate 
gland weakness and competent and effective treatments therefor, and 
would restore the prostate gland to normal activity ; 

Facts being said “Double XX” preparation sold and distributed was not a cure 
or remedy for said conditions, did not constitute competent or effective 
treatment therefor, and would not accomplish results claimed or restore 
the gland to normal activity, and was not safe and harmless, in that it 
contained certain drugs in quantities sufficient to cause serious and irre- 
parable injury to health if used under conditions prescribed in said adver- 
tisements or under such conditions as are customary or usual, and said 
“Triple XXX” medicine was likewise neither cure nor remedy for such 
weakness nor competent or effective treatment therefor, and would not 
accomplish results claimed or restore such gland to normal activity, and 
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was not safe and harmless in that it contained certain drugs in quantities 
sufficient to cause serious and irreparable injury to health if used under 
conditions prescribed in said advertisements or under such conditions as 
are customary or usual; and 

(c) Failed to reveal, in advertisements disseminated as aforesaid, that use of 
preparations in question under conditions prescribed therein, or under such 
conditions as are customary or usual, might result in serious and irrepar- 
able injury to health; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic into erroneous and mistaken belief that such statements, representations, 
and advertisements were true, and of inducing portion of such public, 
because of such belief, to purchase its said medicinal preparations with 
injurious drugs therein contained: 

Held, That such acts and practices, under the conditions set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Edward L. Jenkins 
and Mildred Jenkins, individuals, trading as Antisepto Products 
Co., Antisepto Products, Educational Products Co., Sanitol Prod- 
ucts Co., XL Products Co., and XL Products, hereinafter referred 
to as respondents, have violated the provisions of the said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondents, Edward L. Jenkins and Mildred 
Jenkins, are individuals trading as Antisepto Products Co., Anti- 
septo Products, Educational Products Co., Sanitol Products Co., 
XL Products Co., and XL Products, with their office and principal 
place of business at 3335 Belle Plaine Avenue, Chicago, Il., from 
which address said respondents transact business under the above 
trade names. ; 

Par. 2. The respondents are now, and for more than 1 year last 
past have been engaged in the sale and distribution of certain medi- 
cinal preparations known as Guaranteed Antisepto Anti-Delay Com- 
pound Regular, Guaranteed Antisepto Anti-Delay Compound Super 
Strength, Guaranteed Prosaid Gland Medicine Double XX and 
Guaranteed Prosaid Gland Medicine Triple XXX. In the course 
and conduct of their business the respondents cause said medicinal 
preparations when sold to be transported from their place of busi- 
ness in the State of Illinois to the purchasers thereof located in other 
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States of the United States and +n the District of Columbia. At all 
times mentioned herein respondents have maintained a course of 
trade in said medicinal preparations sold and distributed by them 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing the dissemination of false advertise- 
ments concerning their said medicinal preparations by United States 
mails, by insertions in newspapers and periodicals having a general 
circulation and also in circulars and other printed or written matter, 
all of which are distributed in commerce among and between the 
various States of the United States, and by other means in commerce, 
as commerce is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations; and 
have disseminated, and are now disseminating, and have caused, and 
are now causing, the dissemination of false advertisements concern- 
ing their said medicinal preparations, by various means, for the 
purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false representations contained in 
the advertisement disseminated and caused to be disseminated, as 
aforesaid, are the following: 

WOMEN! 
DELAYED? 
MRS. G. B. SAYS :— 
Has never failed me yet. 


MRS. W. S. SAYS :— 
A blessing to married women. 


If. you worry because of overdue discouraging, unnatural or suppressed 
periods—if you have tried everything with no results—why not try Guaranteed 
Antisepto Anti-Delay Compound? Try this wonderful treatment for a period 
of 3 days and if you do not receive the desired results—return the unused 
compound and your money is cheerfully refunded. REGULAR $2.00—SUPER 
STRENGTH $3.50. If ©. O. D. postage extra. Don’t wait. Mail your order 
today—sure. 


Even long overdue cases often started in 8 days 
ANTISEPTO PRODUCTS, 3335 Belle Plaine Ave., 
Dept. P-11, Chicago, Il. 
GLAND-WHAKNESS 
Test At Our Risk! 


Men now can help nature to restore the prostrate to normal activity with 
our Guaranteed Prosaid Gland Medicine. When Bodily Debility is shown thru 
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gland Weakness, and you begin to feel ‘old and worn out’, then immediately 
give nature this potent assistance. 
From 8. T. Miss., 
One box did me so much good. 

Double XX, $1. Triple XXX, $2.° GC. O. D. postage extra. If not satisfied 
after using 3 days return the unused portion and receive your refund. Send 
for PROSAID at once, to 

X-L PRODUCTS, 
3335 Belle Plaine, Dept. N-21, Chicago, Il. 

Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out, the 
respondents represent that their medicinal preparations known and 
designated as Guaranteed Antisepto Anti-Delay Compound Regular 
and Guaranteed Antisepto Anti-Delay Compound Super Strength 
are cures or remedies for delayed menstruation and competent and 
effective treatments therefor, and will accomplish the desired results 
without delay. 

Said respondents also represent, as hereinabove set forth and by 
other representations similar thereto not specifically set out herein, 
that their medicinal preparations known and designated as Guar- 
anteed Prosaid Gland Medicine Double XX and Guaranteed Prosaid 
Gland Medicine Triple XXX are cures or remedies for prostate 
gland weakness and competent and effective treatments therefor, and 
that said preparations will restore the prostate gland to normal 
activity. 

Par. 5. In truth, and in fact the medicinal preparations sold and 
distributed by the respondents as aforesaid known as Guaranteed 
Antisepto Anti-Delay Compound Regular and Guaranteed Anti- 
septo Anti-Delay Compound Super Strength are not cures or reme- 
dies for delayed menstruation and do not constitute competent or 
effective treatments therefor. Said preparations will not accomplish 
the results claimed for them by the respondents. Furthermore, said 
preparations are not safe and harmless in that said preparations 
contain aloes, extract cotton root bark, extract black hellebore, oil of 
savin, and extract ergot. 

The aforesaid drugs are present in said medicinal preparations 
in quantities sufficient to cause serious and irreparable injury to 
health if used under the conditions prescribed in said advertise- 
ments or under such conditions as are customary or usual. Such 
use of said medicinal preparations may result in gastrointestinal 
disturbances, such as catharsis, nausea, and vomiting, with pelvic 
congestion of the uterus leading to excessive uterine hemorrhage, 
and in those cases where either of these preparations is used to 
interfere with the normal course of pregnancy, may result in uterine 
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infection with extension to other pelvic and abdominal structures, 
and even to the blood stream, causing the condition known as sep- 
ticemia or blood poisoning. The use of said preparations might 
also produce a very severe circulatory condition by the constriction 
of the blood vessels and contraction of the involuntary muscles, 
often with poisonous effects on the human system and tending to 
cause abortion in some instances and may result in severe toxic con- 
ditions, such as hemorrhagic diarrhea, and in some instances pro- 
ducing a gangrenous condition in the lower limbs or other serious 
or irreparable injury to health. 

Par. 6. The said medicinal preparation sold and distributed by 
the respondents as aforesaid, known as Guaranteed Prosaid Gland 
Medicine Double XX, is not a cure or remedy for prostate gland 
weakness and does not constitute a competent or effective treatment 
therefor. Said preparation will not accomplish the results claimed 
by the respondents and will not restore the prostate gland to normal 
activity. Furthermore, said preparation is not safe and harmless 
in that said preparation contains powdered extract of hyoscyamus 
and yohimbine hydrochloride. 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in the advertisement or under 
such conditions as are customary or usual, and may result in hyoseya- 
mus poisoning, producing delirium, headaches, and brain disorders 
in those individuals susceptible thereto, and may cause irritation and 
injury to the urinary tract and serious nephritis may be one of the 
after effects. 

Par. 7. The said medicinal preparation sold and distributed by 
the respondents as aforesaid, known as Guaranteed Prosaid Gland 
Medicine Triple XXX, is not a cure or remedy for prostate gland 
weakness and does not constitute a competent or effective treatment 
therefor. Said preparation will not accomplish the results claimed 
by respondents and will not restore the prostate gland to normal 
activity. Furthermore, said preparation is not safe and harmless 
in that said preparation contains chromium sulphate and powdered 
extract of pichi. 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual, and may result in 
an irritation of the genitourinary tract and might cause damage to 
the kidneys and other structures when inflammatory conditions exist. 

Par. 8. In addition to the representations hereinabove set forth, 
the respondents are also engaged in the dissemination of false ad- 
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vertisements in the manner above set forth in that said advertise- 
ments so disseminated fail to reveal that the use of said preparations, 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual, may result in serious and irre- 
parable injury to health. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
their preparations, disseminated as aforesaid, has had and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and induce a portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase ‘respondents’ 
medicinal preparations containing injurious drugs. 

Par. 10. The aforesaid acts and practices of the respondents as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FinprnGs Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 7, 1939, issued and on 
August 9, 1939, served its complaint in this proceeding upon the 
respondents, Edward L. Jenkins, and Mildred Jenkins, individuals, 
trading as Antisepto Products Co., Antisepto Products, Educational 
Products Co., Sanitol Products Co., XL Products Co., and XL Prod- 
ucts, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer, the Commission, by order entered herein, granted respond- 
ents’ motion for permission to withdraw said answer and to sub- 
stitute therefor an answer admitting all the material allegations of 
fact set forth in said complaint, and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

213706"™—40—VoL, 29——84 
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ParacrarPH 1. Respondents, Edward L. Jenkins and Mildred Jen- 
kins, are individuals trading as Antisepto Products Co., Antisepto 
Products, Educational Products Co., Sanitol Products Co., XL Prod- 
ucts Co., and XL Products, with their office and principal place of 
business at 3335 Belle Plaine Avenue, Chicago, Ill., from which 
address said respondents transact business under the above trade 
names. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been engaged in the sale and distribution of certain 
medicinal preparations known as Guaranteed Antisepto Anti-Delay 
Compound Regular, Guaranteed Antisepto Anti-Delay Compound 
Super Strength, Guaranteed Prosaid Gland Medicine Double XX ~ 
and Guaranteed Prosaid Gland Medicine Triple XXX. In the 
course and conduct of their business the respondents cause said 
medicinal preparations when sold to be transported from their place 
of business in the State of Illinois to the purchasers thereof located 
in other States of the United States and in the District of Columbia. 
At all times mentioned herein respondents have maintained a course 
of trade in said medicinal preparations sold and distributed by 
them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing the dissemination of false advertise- 
ments concerning their said medicinal preparations by United States 
mails, by insertions in newspapers and periodicals having a general 
circulation and also in circulars and other printed or written mat- 
ter, all of which are distributed in commerce among and between 
the various States of the United States, and by other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their said medicinal preparations; and 
have disseminated, and are now disseminating and have caused, 
and are now causing, the dissemination of false advertisements 
concerning their said medicinal preparations, by various means, for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations in 
commerce, as commerce is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false representations contained 
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in the advertisements disseminated and caused to be disseminated, 
as aforesaid, are the following: 


WOMEN! 
DELAYED? 
MRS. G. B. SAYS :— 
Has never failed me yet. 
MRS. W. 8.-SAYS :— 
A blessing to married women. 


If you worry because of overdue, discouraging unnatural or suppressed 
periods—if you have tried everything with no results—why not try Guaranteed - 
Antisepto Anti-Delay Compound? Try this wonderful treatment for a period 
of 8 days and if you do not receive the desired results—return the unused 
compound and your money is cheerfully refunded. Regular $2.00—SUPHR 
STRENGTH $3.50. If C. O. D. postage extra. Don't wait. Mail your order 
today—sure. 

Even long overdue cases often started in 3 days 
ANTISEPTO PRODUCTS, 3335 Belle Plaine Ave., 
Dept. P—11, Chicago, Il. 
GLAND-WEAKNESS 
Test At our Risk! 

Men now can help nature to restore the prostate to normal activity with 
our Guaranteed Prosaid Gland Medicine. When Bodily Debility is shown 
thru gland weakness, and you begin to feel ‘old and worn out’ then immediately 
give nature this potent assistance. 

From §S. T. Miss., 
One box did me so much good. 

Double XX, $1. Triple XXX, $2. C. O. D. postage extra. If not satisfied 
after using 3 days return the unused portion and receive your refund. Send 
for PROSAID at once, to 

X_L PRODUCTS, 3335 Belle Plaine, Dept. N-21, Chicago, Ill. 


Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out, the 
respondents represent that their medicinal preparations known and 
designated as Guaranteed Antosepto Anti-Delay Compound Regular 
and Guaranteed Antosepto Anti-Delay Compound Super Strength 
are cures or remedies for delayed menstruation and competent and 
effective treatments therefor, and will accomplish the desired results 
without delay. 

Said respondents also represent, as hereinabove set forth and by 
other representations similar thereto not specifically set out herein, 
that their medicinal preparations known and designated as Guaran- 
teed Prosaid Gland Medicine Double XX and Guaranteed Prosaid 
Gland Medicine Triple XXX are cures or remedies for prostate gland 
weakness and competent and effective treatments therefor, and that 
said preparations will restore the prostate gland to normal activity. 
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Par. 5. In truth and in fact the medicinal preparations sold and 
distributed by the respondents as aforesaid known as Guaranteed 
Antisepto Anti-Delay Compound Regular and Guaranteed Antisepto 
Anti-Delay Compound Super Strength are not cures or remedies for 
delayed menstruation and do not constitute competent or effective 
treatments therefor. Said preparations will not accomplish the 
results claimed for them by the respondents. Furthermore, said 
preparations are not safe and harmless in that said preparations 
contain aloes, extract cotton root bark, extract black hellebore, oil of 
savin, and extract ergot. 

The aforesaid drugs are present in said medicinal preparations in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or . 
under such conditions as are customary or usual. Such use of said 
medicinal preparations may result in gastrointestinal disturbances, — 
such as catharsis, nausea, and vomiting, with pelvic congestion of the 
uterus leading to excessive uterine hemorrhage, and in those cases 
where either of these preparations is used to interfere with the nor- 
mal course of pregnancy may result in uterine infection with exten- 
sion to other pelvic and abdominal structures, and even to the blood 
stream, causing the condition known as septicemia or blood poisoning. 
The use of said preparations might also produce a very severe circu- 
latory condition by the constriction of the blood vessels and contrac- 
tion of the involuntary muscles, often with poisonous effects on the 
human system and tending to cause abortion in some instances and 
may result in severe toxic conditions, such as hemorrhagic diarrhea, 
and in some instances producing a gangrenous condition in the lower 
fimbs or other serious or irreparable injury to health. 

Par. 6. The said medicinal preparation sold and distributed by the 
respondents as aforesaid, known as Guaranteed Prosaid Gland Medi- 
cine Double XX, is not a cure or remedy for prostate gland weakness 
and does not constitute a competent or effective treatment therefor. 
Said preparation will not accomplish the results claimed by the 
respondents and will not restore the prostate gland to normal activity. 
Furthermore, said preparation is not safe and harmless in that said 
preparation contains powdered extract of hyoscyamus and yohimbine 
hydrochloride. 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in the advertisement or under 
such conditions as are customary or usual, and may result in hyos- 
cyamus poisoning, producing delirium, headaches, and brain dis- 


ANTISEPTO PRODUCTS ©O., ETO. 1297 
1288 Conclusion 


orders in those individuals susceptible thereto, and may cause 
irritation and injury to the urinary tract and serious nephritis may 
be one of the after effects. 

Par. 7. The said medicinal preparation sold and distributed by the 
respondent as aforesaid, known as Guaranteed Prosaid Gland Medi- 
cine Triple XXX, is not a cure or remedy for prostate gland weak- 
ness and does not constitute a competent or effective treatment there- 
for. Said preparation will not accomplish the results claimed by 
respondents and will not restore the prostate gland to normal activity. 
Furthermore, said preparation is not safe and harmless in that said 
preparation contains chromium sulphate and powdered extract of 
pichi. . 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual, and may result in 
an irritation of the genitourinary tract and might cause damage to 
the kidneys and other structures when inflammatory conditions exist. 

Par. 8. In addition to the representations hereinabove set forth, 
the respondents are also engaged in the dissemination of false adver- 
tisements in the manner above set forth in that said advertisements 
go disseminated fail to reveal that the use of said preparations, under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual, may result in serious and irrep- 
arable injury to health. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
their preparations, disseminated as aforesaid, has had and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and induce a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respond- 
ents’ medicinal preparations containing injurious drugs. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Edward L. Jenkins and Mil- 
dred Jenkins, individuals, trading as Antisepto Products Co., Anti- 
septo Products, Educational Products Co., Sanitol Products Co., XL 
Products Co., and XL Products, or trading under any other name 
or names, their agents, servants, representatives, and employees, — 
directly or through any corporate or other device, do forthwith 
cease and desist from: 

Disseminating or causing to be disseminated any advertisements by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of medicinal preparations known as Guar- 
anteed Antisepto Anti-Delay Compound Regular, Guaranteed Anti- 
septo Anti-Delay Compound Super Strength, Guaranteed Prosaid 
Gland Medicine Double XX and Guaranteed Prosaid Gland Medi- 
cine Triple XXX, or any other medicinal preparations composed of 
substantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same name or under 
any other name or names, or disseminating or causing to be dissemi- 
nated any advertisement by any means for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of said medicinal preparations, which advertisements rep- 
resent, directly or through implication: 

1. That the use of said preparations known as Guaranteed Anti- 
septo Anti-Delay Compound Regular or Guaranteed Antisepto Anti- 
Delay Compound Super Strength, or any other medicinal prepara- 
tions composed of substantially similar ingredients or possessing 
substantially similar therapeutic properties, whether sold under the 
same name or under any other name or names, is a competent, safe 
or scientific treatment for delayed menstruation and that their use 
will have no ill effects upon the human body, or which advertise- 
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ments fail to reveal that the use of such preparations may result in 
serious and irreparable injury to the health of the user. 

2. That the use of said preparations known as Guaranteed Prosaid 

Gland Medicine Double XX or Guaranteed Prosaid Gland Medicine 
Triple XXX, or any other medicinal preparations composed of sub- 
stantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under the same name or under 
any other name or names, is a cure or remedy for, or has any thera- 
peutic value in the treatment of, prostate gland weakness or inac- 
tivity, or which advertisements fail to reveal that the use of such 
preparations may result in serious and irreparable injury to the 
health of the user. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply 
with this order, and if so, the manner and form in which they intend 
to comply; and that, within 60 days after the service upon them of 
this order, said respondents shall file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In Toe MatTrer or 


MARLIN FIREARMS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3871. Complaint, Aug. 17, 1939—Decision, Nov. 7, 1939 


Where a corporation engaged, under corporate name long associated with 
.manufacture of high quality firearms, in sale and distribution of razor 
blades and other products— 

Represented, directly and indirectly, through such statements as “* * #* 
Marlin, world-famous for its firearms, has produced a really fine blade to 


Sell at little more than 1¢ a blade * * * made with the same care that 


has made Marlin guns tops in quality for 67 years,” “Marlin, world-famous 
firearms manufacturer, has found a way to produce a truly fine razor blade 
* * *” ete, that such so-called “Marlin” blades were made by it and 
manufacturer of “Marlin” firearms, facts being products in question, sold 
by it under its trade-mark and designated by it as aforesaid, were made by 
another company whose output in part it purchased, and it did not own 
or control manufacturing plant in which such blades were manufactured ; 

With effect of misleading and deceiving substantial portion of purchasing public, 
on the part of which, as of consuming public and dealers, there had long 
been preference for dealing direct with manufacturer as thereby securing 
lower prices, elimination of middlemen’s profits, superior products and 
other advantages, and also on the part of which there would be preference 
for blades manufactured by such firearms manufacturer as supposedly 
better equipped, by reason of its reputation, to make high-grade product, 
into erroneous and mistaken belief that such statements, representations 
and advertisements were true, and that said blades were made by it, and 
into purchase thereof because of such belief: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Mr, Edward J. Brennan, of New Haven, Conn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mane Firearms 
Co., a corporation, horas ier referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 


interest, hereby issues its complaint, s stating its charges in that respect 
as follows: 


~ 
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Paracrapn 1. Marlin Firearms Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Connecticut, 
with its principal place of business located in New Haven, Conn. 

Par. 2. Respondent is now, and has been for more than 1 year 
last past, engaged in the sale and distribution of razor blades and 
other products. In the course of its business the respondent causes 
said razor blades to be transported from its principal place of busi- 
ness in the State of Connecticut to purchasers thereof at their respec- 
tive points of location in various States of the United States other 
than the State of Connecticut and in the District of Columbia. 
There is now, and has been at all times mentioned herein, a course of 
trade in said razor blades sold by respondent in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent has published or caused to be published in newspapers 
and periodicals, having a general circulation, among and between 
various States of the United States, advertisements containing the 
following statements and representations and others similar thereto: 

Here is a new, high-speed, luxury razor blade made of the finest surgical 
steel by craftsmen with years of experience. Marlin, world-famous for its 
firearms, has produced a really fine blade to sell at little more than 1¢ a 
blade * * *. It’s not hard to understand why Marlin is one of the finest 
blades in the world. They are made with the same care that has made Marlin 
guns tops in quality for 67 years. 

Marlin, world-famous firearms manufacturer has found a way to produce 
a truly fine razor blade * * *. These blades are hardened, ground and 
honed scientifically by craftsmen with a true knowledge of fine steel. 

Made by the Marlin Firearms Company, makers of fine fire-arms for 65 years. 

Made of finest Swedish surgical steel and guaranteed by the makers of the 
famous Marlin guns. 

Through the use of the statements hereinabove set forth, and others 
of similar import or meaning not specifically hereinabove set forth, 
respondent has represented and does now represent, directly and indi- 
rectly, that it is the manufacturer of razor blades and that the afore- 
said blades designated by respondent as “Marlin” blades are manu- 
factured by the respondent, the manufacturer of “Marlin” firearms. 

Par. 4. In truth and in fact respondent does not make.or manu- 
facture razor blades, and the aforesaid blades sold by respondent 
under its trade-mark and represented as “Marlin” blades are manu- 
factured by another company, whose output, in part, is purchased 
by respondent. Respondent does not own or control the manufactur- 
ing plant in which the aforesaid blades are manufactured. 
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Par. 5. There has long been a preference on the part of a substan- 
tial portion of the purchasing and consuming public and dealers to 
deal direct with a manufacturer in the belief that lower prices, elim- 
‘nation of middlemen’s profits, superior products and other advan- 
tages can thereby be obtained. Furthermore, the name “Marlin” has 
long been associated with the manufacture of high quality firearms 
and there would be a preference on the part of a substantial portion 
of the purchasing public for razor blades manufactured by the Marlin 
Firearms Co. in the belief that the company, by reason of its reputa- 
tion, is better equipped to manufacture a high grade product. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements with 
respect to its razor blades has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the ~ 
purchasing public into the erroneous and mistaken belief that such 
false statements, representations and advertisements are true, and that 
such razor blades are manufactured by respondent, and into the pur- 
chase of said razor blades because of said erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 17, 1939, issued and served 
its complaint in this proceeding upon the respondent, Marlin Fire- 
arms Co., a corporation, charging it with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
the said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material allega- 
tions of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts which substitute 
answer was duly filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and substitute answer and the Commis- 
sion having duly considered the matter and being now fully advised 
in the premises finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
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Paracrapy 1. Marlin Firearms Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Connecticut, 
with its principal place of business located in New Haven, Conn. 

Par, 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the sale and distribution of razor blades and other 
products. In the course of its business the respondent causes said 
razor blades to be transported from its principal place of business in _ 
the State of Connecticut to purchasers thereof at their respective 
points of location in various States of the United States other than 
the State of Connecticut and in the District of Columbia. There is 
now, and has been at all times mentioned herein, a course of trade in 
said razor blades sold by respondent in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent has published or caused to be published in newspapers and 
periodicals, having a general circulation, among and between various 
States of the United States, advertisements containing the following 
statements and representations and others similar thereto: 

Here is a new, high-speed, luxury razor blade made of the finest surgical 
steel by craftsmen with years of experience. Marlin, world-famous for its 
‘firearms, has produced a really fine blade to sell at little more than 1¢ a 
blade * * * It’s not hard to understand why Marlin is one of the finest 
blades in the world. They are made with the same care that has made Marlin 
guns tops in quality for 67 years. 

Marlin, world-famous firearms manufacturer has found a way to produce a 
truly fine razor blade * * *. These blades are hardened, ground and honed 
scientifically by craftsmen with a true knowledge of fine steel. 

Made of finest Swedish surgical steel and guaranteed by the makers of the 


famous Marlin guns. 

Through the use of the statements hereinabove set out, and others 
of similar import or meaning not specifically hereinabove set forth, 
respondent has represented and does now represent, directly and 
indirectly, that it is the manufacturer of razor blades and that the 
aforesaid blades designated by respondent as “Marlin” blades are 
manufactured by the respondent, the manufacturer of “Marlin” fire- 
arms, 

Par. 4. In truth and in fact respondent does not make or manu- 
facture razor blades, and the aforesaid blades sold by respondent 
under its trade-mark and represented as “Marlin” blades are manu- 
factured by another company, whose output, in part, is purchased by 
respondent. Respondent does not own or control the manufacturing 
plant in which the aforesaid blades are manufactured. 
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Par. 5. There has long been a preference on the part of a sub- 
stantial portion of the purchasing and consuming public and dealers 
to deal direct with a manufacturer in the belief that lower prices, 
elimination of middlemen’s profits, superior products, and other ad- 
vantages can thereby be obtained. Furthermore, the name “Marlin” 
has long been associated with the manufacture of high quality fire- 
arms and there would be a preference on the part of a substantial 
portion of the purchasing public for razor blades manufactured by 
the Marlin Firearms Co. in the belief that the company, by reason 
of its reputation, is better equipped to manufacture a high grade 
product. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 


and misleading statements, representations, and advertisements with | 


respect to razor blades sold by it has had, and now has, the capacity 


and tendency to, and does, mislead and deceive a substantial portion | 


of the purchasing public into the erroneous and mistaken belief that 
such statements, representations, and advertisements are true, and 
that such razor blades are manufactured by respondent, and into the 
purchase of said razor blades because of said erroneous and mistaken 
belief. 

CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, 'That Marlin Firearms Co., a corporation, its officers, 
agents, and representatives, in connection with the sale and distribu- 
tion of razor blades in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from : 


‘~ 
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Representing that Marlin Firearms Co. is the manufacturer of the 
razor blades which it sells, unless and until it owns and operates, or 
directly and absolutely controls, the factory wherein said razor blades 
are manufactured. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHE MATTER OF 


THE AMERICAN PRODUCTS COMPANY AND THE ZANOL 
PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2836. Complaint, June 8, 1936—Decision, Nov. 8, 1939 


Where a corporation engaged in manufacture and sale of numerous food and 
toilet products and household cleaners, and its corporate subsidiary which: 
it caused to sell its said products to retail vendors for resale to purchasing 
public and which, in acts below set forth, acted at all times under its domi- 
nation, supervision, and direction, engaged, as aforesaid, in sale of such 
products to purchasers in various other States and in the District of 
Columbia, in competition with others likewise engaged in sale and distribu- 
tion and transportation of similar commodities, and including those who, — 
in advertising potential earning possibility of salesmen and representatives, 
do not falsely represent potential profit to be realized by such persons as far 
in excess of that actually possible; in advertising, through said subsidiary, 
in various daily newspapers, trade magazines, and other periodicals of inter- 
state circulation, and through circulars and letters forwarded to prospective 
or potential representatives throughout the various States, to induce persons: 
contacted to agree to represent said subsidiary in sale of their products 
throughout the various States— 

(a) Misrepresented, through said subsidiary, volume of their business, and 
represented that salesmen or distributors ineurred no risk or expense, 
through such statements as “ * * * When I tell you that my business. 
has grown from nothing to a five-million-dollar-a-year business, you can see 
for yourself how successful my ideas have been” and “I Start You at My 
Risk,” “Best of all I am going to start you in this wonderful business at my 
expense * * * I am going to assume all the expense and take all the risk,” 
facts being claim of annual turnover of inventory was excessive and exorbi- 
tant and statement that so-called representatives would be given contract 
at sole risk and expense of such corporation was misleading, in that deposit 
was required by them for goods or sanyples supplied ; 

(b) Represented that it gave “A Ford Sedan Free,” through statements to such 
effect and “I will pay you up to $42.50 a week and I will furnish a car to 
producers,” and “Free Auto If You Qualify” or “Automobile Given to Pro- 
ducers,” facts being Ford sedan stated as given free to representatives was 
only given when they had purchased from corporation in question, within 
12-month period and at wholesale prices, not less than $2,500 worth of goods ; 
and 

(ce) Represented that large earnings were to be gained by those contracting 
with it, through advertisements in trade magazines, newspapers, and other 
periodicals of interstate circulation, making such statements as “Agents 
De es a Day. Wonderful chance to make $6 a day taking orders 
* * * “Man—I want a man for local tea and coffee routes paying up to 
$32.50 first week. Opportunity for steady cash increases. * * *,” “$80 in 
One Week. * * * 62 years old * * * reported he made better than $80 in 


: 
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a week on his route and I think that is fine for a man his age,” “Got Ford 
in Six and One-Half Months,” ete., “Women $50 a Week * * * reported. 
that her profits in a day ran around $15 to $25. * * * could only work 
about two days out of every week. * * * never let her weekly profits run 
below $50 * * * Where can a woman find a salaried job paying that well?”,. 
etc., facts being average earnings of its salesmen and representatives, under 
normal conditions, were but small percentage of amounts represented as: 
aforesaid ; 

With effect of misleading and deceiving potential representatives and salesmen 
into false belief that earnings to be achieved by vending their wares and 
commodities as above set forth were far in excess of those which it was: 
actually possible thus to obtain, and that volume of business and scope of 
their operations were far greater than was actually the case, and with 
capacity and tendency to cause substantial injury to competition through 
attracting to themselves, as a result of such advertisements, employees of 
competitors or potential competitors, and with result that through such 
advertisements they were able to maintain large staff of representatives, 
agents, and employees, with resulting unfair diversion, through medium of 
such staff and volume of sales maintained by them, of trade to themselves. 

- from competitors: : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Before Mr. Edward E. Reardon and Mr. Randolph Preston, trial 
examiners. 

Mr. Alden S. Bradley and Mr. M. C. Pearce for the Commission. 

Frost & Jacobs, of Cincinnati, Ohio, and Mr. J. M. George, of 
Winona, Minn., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that American 
Products Co., a corporation, and Zanol Products Co., a corporation, 
hereinafter referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act of Congress, and it appearing to said Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, American Products Co., is a Delaware 
corporation, having its principal office and place of business at 3265 
Colerain Avenue, Cincinnati, Ohio. 

Respondent, Zanol Products Co., is an Ohio corporation, having its 
principal office and place of business at 3265 Colerain Avenue, Cin- 
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cinnati, Ohio, and is a subsidiary of respondent, American Products 
Company. 

Par. 2. Respondent, American Products Co., for approximately 4 
years last past has been engaged in the manufacture and sale of 
numerous food and toilet products and household cleaners, and has 
sold and caused its subsidiary, Zanol Products Co., to sell the same 
products for such period, to retail vendors, consumers and other 
members of the purchasing public. In pursuance of such sales, both 
respondents have transported and caused to be transported, such com- 
modities into the various States of the United States, other than the 
States of Delaware and of Ohio, and into the District of Columbia, 
and have maintained a constant current of trade and commerce in 
said commodities so listed in commerce among and between the 
various States of the United States. 

Par. 3. In the doing of the acts herein related, Zanol Products Co. 
was at all times under the domination, supervision, and direction of 
American Products Co., through its agents, officers, and repre- 
sentatives. 

Par. 4. In the course and conduct of the business aforesaid, 
respondents, and each of them, are now and have been engaged in 
competition with other corporations, firms, and individuals likewise 
engaged in the business of selling, distributing, and transporting 
throughout the various States of the United States and the District 
of Columbia, commodities similar in nature, character, and design to 
those vended by the respondents. 

Par. 5. Respondent, American Products Co., in the course and con- 
duct of its business, advertises and causes to be advertised in various 
daily newspapers, trade magazines, and other periodicals having an 
interstate circulation, and has forwarded to prospective or potential 
representatives of the respondent throughout the various States of the 
United States and in the District of Columbia, circulars and letters 
for the purpose of inducing the persons so contacted to agree to repre- 
sent the said respondent in the sale of its products throughout the 
various States. Among such statements and representations is the 
following: 

I will pay you up to $42.50 a week and I will furnish a car to producers. 

I SHARE MY PROFITS 
Praiusressdiand trovehlagroner andkcnbualoa tg Gee nati a 
4 sands and thousands of men and 


women. When I tell you that my business has grown from nothing to a five 


million dollar a year business, you can see for yourself how successfully my 
ideas have been. é 
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I START YOU AT MY RISK 


Best of all I am going to start you in this wonderful business at my expense. 
I am going to put complete faith and confidence in you. I am going to assume 
all the expense and take all of the risk. 


Respondent further represents in its advertising that it gives 
A FORD SEDAN FREE 


and issues numerous other statements of like tenor and effect to those 
above stated, intended and calculated by said respondent to secure 
representatives or salesmen by inducing them to believe that enormous 
earnings are to be gained by contracting with the respondent. 

Par. 6. In truth and in fact, the representations hereinabove set 
forth are false and misleading. The so-called representatives pro- 
cured in response to such advertising are in truth and fact retailers 
and no car is furnished to them, save as a subsequent bonus as here- 
after related. The claim of annual turn-over of inventory is excessive 
and exorbitant. The statement that a so-called representative would 
begin a contract at the sole risk and expense of the respondent is false 
and misleading in that a deposit is required upon the goods or sam- 
ples supplied, which deposit is equal to or virtually equal to the actual 
cost value of the same. The Ford Sedan stated to be given free to 
“representatives” is only given when such representative or repre- 
sentatives shall have purchased from the respondent at wholesale 
prices within a period of 12 months, not less than $2,500 worth of 
goods. 

Par. 7. Respondent, Zanol Products Co., in the course and conduct 
of its business as sales subsidiary of respondent, American Products 
Co., and in its own corporate entity, in its endeavor to secure the 
services of agents, representatives, or salesmen, has advertised, and 
caused to be advertised in trade magazines, newspapers, and other 
periodicals having an interstate circulation, statements of the follow- 
ing nature and to the following effect: 


AGENTS $6 A DAY 


Wonderful chance to make $6 a day taking orders for No-Frost. 

Man—I want a man for local tea & coffee route paying up to $27.50 first 
week. Opportunity for steady cash increases. Approx. 200 customers. Hivery- 
thing furnished including capital. Apply 9 to 11 mornings. 118 W. Pico, near 
Broadway. (Los Angeles Hxaminer, Sunday, November 17, 1935.) 

Men (2) at once, for est. grocery routes, paying up to $27.50 per week. No 


' experience or capital, but you must have refs. Free auto if you qualify. Ap- 


ply between 9:30 & 11 a. m. 118 W. Pico near Broadway. (Los Angeles 
Examiner, Saturday, December 14, 1935.) 

Man—I Want a Man For Local tea & coffee route, paying up to $32.50 first 
week, opportunity for steady cash increases, approx. 150 customers, everything 


85 
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furnished, including capital. Apply between 9: 30: and 11 Monday, A. M. 118 
W. Pico, near Broadway. (Los Angeles Examiner, Sunday, December 15, 1935.) 

$80 in One Week. One dealer I have in mind is a man up in New York State. 
His name is Wm. Newcomb, 62 years old. Now you know that a man this. 
age couldn’t carry on the business unless it was light, pleasant and agreeable. 
Anyway, Newcomb reported he made better than $80 in a week on his route, 
and I think that is fine for a man his age. 

Got Ford in 6% Months. Hans Coordes, another good, steady-working Dealer, 
made good in a big way. When he started a Zanol Route he didn’t have a 
penny. But in only 6% months he was “boss” in a going business of his own— 
had $1,200.00 in savings. I gave him a brand-new Ford Tudor Sedan as a 
bonus, in addition to his regular cash earnings. Every cent he made was profit 
from his Zanol business. He said that some days he made as high as $20. 

Woman Made $50 a Week. And now let me tell you that women, too, can 
make plenty of money with this wonderful proposition. Let me tell you about 
Mrs. Carrie McCalmant, of Nebraska. She reported that her profits in a day 
ran around $15 to $25. As she had two small children and her husband was 
not well, she could only work about two days out of every week. However, she 
said she never let her weekly profits run below $50. Where can a woman find 
a salaried job paying that well? (Mills Exhibit No. 2) 

Free Auto If You Qualify, 
Automobile Given to Producers, 
Automobile Given Man Who Qualifies. 

Five Million a Year. These ideals are the rock on which I built my business 
and on which it has grown and prospered and brought money to hundreds 
and hundreds of men and women. When I tell you that I started with prac- 
tically nothing, and that now housewives buy five million dollars worth of 
Zanol Products annually, you know how successful my ideas have been. 
and other statements of like tenor and effect, intended and calculated 
by said respondent to repreesnt to potential representatives enormous 
earnings to be gained by contracting with the respondent; and to 
induce the person so contacted to contract with the said respondent 
for the purpose of vending its goods. 

Par. 8. In truth and in fact, the average earnings of the salesmen, 
representatives, or agents of either of the respondents under normal 
conditions is but a small percentage of the amount as represented by 
such statements, and under normal circumstances and conditions, 
consistent earnings in the due course of business in the amounts as 
represented by the advertisements were and are impossible. 

Par. 9. The aforesaid acts and practices of the respondents, and 
each of them, in the manner above detailed, have a tendency and 


capacity to, and do mislead and deceive potential representatives, © 


salesmen, or employees into the false beliefs that the earnings to be 
achieved by vending the wares and commodities of the respondents 
as herein described are far in excess of the earnings which it is 
actually possible to obtain by so doing; and that the volume of 


‘“ 
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business and scope of operations of the respondents are far greater 
than they actually are. 

Par. 10. There are among the cere of the respondents other 
persons, firms, corporations, and copartnerships engaged in the busi- 
ness of selling and distributing in interstate commerce merchandise 
and commodities similar to those vended by the respondents, who 
advertise and cause to be advertised statements reflecting the poten- 
tial earning possibilities of salesmen, representatives, or employees 
for the purpose of securing the services of such employees, agents, 
or representatives, but who do not falsely represent in such adver- 
tisements the potential profit to be realized by such salesmen, 
representatives, or employees to be far in excess of the profit actually 
possible. 

Par. 11. The acts and practices of the respondents as aforesaid 
have a capacity and tendency to and in fact do cause substantial 
injury to competition of respondents in interstate commerce by at- 
tracting to the respondents as a result of the advertisements herein- 
above set forth, employees of competitors or potential employees of 
competitors. Because of the advertisements hereinabove set forth, 
respondents have been able to maintain a large staff of representa- 
tives, agents, or employees, and through the medium of such staff 
and the volume of sales maintained by it have unfairly diverted trade 
to the respondents from competitors of respondents in interstate 
commerce. 

Par. 12. The above acts and things done and caused to be done by 
respondents are to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the meaning and intent of section 5 of an act of 
Congress, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, on June 8, 1936, issued, and on 
June 12, 1936, served its complaint in this proceeding upon respond- 
ents, The American Products Co., a corporation, and The Zanol 
Products Co., a corporation charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, respondents filed 
separate answers denying certain allegations of the complaint. Sub- 
sequently, by order entered herein, the Commission granted respond- 
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ents’ request for permission to withdraw such answers and to file in 
lieu thereof a substitute joint answer in which the respondents ad- 
mitted all of the material allegations of the complaint, which joint 
answer was duly filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing-before the Com- 
mission on the said complaint and joint answer, and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent The American Products Co. is a Dela- 
ware corporation, having its principal office and place of business at 
3265 Colerain Avenue, Cincinnati, Ohio, and its statutory office at Wil- 
mington, Delaware. Respondent The Zanol Products Co. is an Ohio 
corporation, having its principal office and place of business at 3265 
Colerain Avenue, Cincinnati, Ohio, and is a subsidiary of respondent 
The American Products Co. 

Par. 2. Respondent The American Products Co. for approximately 
8 years last past has been engaged in the manufacture and sale of 
numerous food and toilet products and household cleaners, and has 
caused its subsidiary, The Zanol Products Co., to sell said products 
to retail vendor for resale to the purchasing public. Respondents 
have transported or caused to be transported such commodities into 
the various States of the United States other than the States of 
Delaware and Ohio, and into the District of Columbia, and have 
maintained a constant current of trade and commerce in said com- 
modities so listed in commerce among and between the various States 
of the United States. 

Par. 3. In the doing of the acts herein related, The Zanol Prod- 
ucts Co. was at all times under the domination, supervision and di- 
rection of The American Products Co., through its agents, officers, 
and representatives. 

Par. 4. In the course and conduct of their sfortena business, re- 
spondents are now, and have been, engaged in competition with behen 
corporations, aga and mde fieowige engaged in the business 
of selling, distributing, and transporting throughout the various 
States of the United States and the District of Columbia, commodi- 
ties similar in nature, character, and design to those vended by the 
respondents. 

Par. 5. Respondent The Zanol Products Co., in the course and 
conduct of its business, and at the direction of respondent The Amer- 
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ican Products Co., advertises and causes to be advertised in various 
daily newspapers, trade magazines, and other periodicals having an 
interstate circulation, and has forwarded to prospective or potential 
representatives throughout the various States of the United States 
and in the District of Columbia, circulars and letters for the pur- 
pose of inducing the persons so contacted to agree to represent the 
said respondent in the sale of respondents’ products throughout the 
various states. Among such statements and representations are the 
following: 


I will pay you up to $42.50 a week and I will furnish a car to producers. 
I SHARE MY PROFITS 
This is the rock on which I have built my business, and on which it has 
grown and prospered and brought money to thousands and thousands of men 
and women. When I tell you that my business has grown from nothing to a 
five million dollar a year business, you can see for yourself how successful 


my ideas have been. 
I START YOU AT MY RISK 


Best of all I am going to start you in this wonderful business at my expense. 
I am going to put complete faith and confidence in you. I am going to assume 
all the expense and take all the risk. 


Respondent further represents in its advertising that it gives 
A FORD SEDAN FREE 


and issues numerous other statements of like tenor and effect to 
those above stated, intended and calculated by said respondent to 
secure representatives or salesmen by inducing them to believe that 
large earnings are to be gained by contracting with the respondent. 

Par. 6. In truth and in fact the representations hereinabove set 
forth are false and misleading. The so-called representatives pro- 
cured in response to such advertising are in truth and in fact retail- 
ers, and no car is furnished to them, save as a subsequent bonus as 
hereinafter related. The claim of annual turnover of inventory is 
excessive and exorbitant. The statement that a so-called representa- 
tive would be given a contract at the sole risk and expense of the 
respondents is misleading, in that a deposit is required by respond- 
ents for the goods or samples supplied. 

The Ford Sedan stated to be given free to “representatives” is 
only given when such representative or representatives shall have pur- 
chased from the respondent, at wholesale prices, within a period of 12 
months not less than $2,500 worth of goods. 

Par. 7. Respondent The Zanol Products Co., in the course and 
conduct of its business as sales subsidiary of respondent The 
American Products Co., and in its own corporate entity, in its 
endeavor to secure the services of representatives or salesmen has 
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advertised and caused to be advertised, in trade magazines, news- 
papers, and other periodicals having an interstate circulation, state- 
ments of the following nature and to the following effect. 


AGENTS SIX DOLLARS A DAY 


Wonderful chance to make $6 a day taking orders for No-Frost. 

Man—I want a man for local tea and coffee route paying up to $27.50 first 
week. Opportunity for steady cash increases. Approximately 200 customers. 
Everything furnished, including capital. Apply 9 to 11 mornings, 118 W. Pico, 
near Broadway. (Los Angeles Examiner, Sunday, November 17, 1935) 

Men—(2) at once for est. grocery routes, paying up to $27.50 per week. No 
experience or capital, but you must have reference. Free auto if you qualify. 
Apply between 9:30 and 11 a. m, 118 West Pico, near Broadway. (Los 
Angeles Examiner, Saturday, December 14, 1935) 

Man—I want a man for local tea and coffee routes paying up to $32.50 
first week. Opportunity for steady cash increases. Approximately 150 cus- 
tomers. Everything furnished, including capital. Apply between 9:30 and 
11 Monday a. m., 118 West Pico, near Broadway. (Los Angeles Examiner, 
Sunday, December 15, 1935) 

$80 in One Week. One dealer I have in mind is a man up in New York 
State. His name is William Newcomb, 62 years old. Now you know that a 
man this age could not carry on the business unless it was light, pleasant and — 
agreeable. Any way, Newcomb reported he made better than $80 in a week on 
his route and I think that is fine for a man his age. 

Got Ford in Siw and One-Half Months. Hans Coordes, another good steady 
working dealer, made good in a big way, when he started a ZANOL route. He 
did not have a penny, but in only six and one-half months he was ‘boss’ in a 
good business of his own and had $1200 in savings. I gave him a brand new 
Ford Tudor Sedan as a bonus, in addition to his regular cash earnings. Every 
cent he made was profit from his ZANOL business. He said that some days 
he made as high as $20. 

Women $50 a Week! And now let me tell you that women, too, can make 
plenty of money with this wonderful proposition. Let me tell you about Mrs. 
Carrie McCalmant, of Nebraska. She reported that her profits in a day ran 
around $15 to $25, As she had two small children and her husband was not 
well she could only work about two days out of every week. However, she 
said she never let her weekly profits run below $50. Where can a woman find 
a salaried job paying that well? (Mills Wxhibit No. 2) 

Free Auto If You Qualify. 
Automobile Given to Producers. 
Automobile Given to Man Who Qualifies. 

Five Million a Year. These ideas are the rock on which I built my busi- 
ness and on which it has grown and prospered and brought money to hundreds 
and hundreds of men and women. When I tell you that I started with | 
practically nothing and that now housewives buy five millions dollars worth | 
of Zanol products annually you know how successful my ideas have been, 


and other statements of like tenor and effect, intended and calcu- | 
lated by said respondent to represent to potential representatives 
large earnings to be gained by contracting with the respondent; and | 
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to induce the person so contacted to contract with the said respond- 
ent for the purpose of vending its goods. 

Par. 8. In truth and in fact the average earnings of the salesmen 
and representatives of respondents under normal conditions are but 
a small percentage of the amount as represented by such statements. 

Par. 9. The aforesaid acts and practices of the respondents, and 
each of them, in the manner above detailed have a tendency and 
capacity to, and do, mislead and deceive potential representatives 
and salesmen into the false beliefs that the earnings to be achieved 
by vending the wares and commodities of the respondents, as herein 
described, are far in excess of the earnings which it is actually pos- 
sible to obtain by so doing, and that the volume of business and 
scope of operations of respondents are far greater than they actually 
are. 

Par. 10. There are among the competitors of the respondents other 
persons, firms, corporations, and copartnerships engaged in the busi- 
ness of selling and distributing, in commerce among and between 
the various States of the United States merchandise and commodities 
similar to those vended by the respondents who advertise and cause 
to be advertised statements reflecting the potential earning possibili- 
ties of salesmen and representatives for the purpose of securing the 
services of such representatives and salesmen but who do not falsely 
represent in such advertisements the potential profit which can be 
realized by such salesmen or representatives to be far in excess of the 
profit actually possible. 

Par. 11. The acts and practices of the respondents, as aforesaid, 
have a capacity and tendency to cause substantial injury to compe- 
tition of respondents in interstate commerce by attracting to the re- 
spondents as a result of the advertisements hereinabove set forth, 
employees of competitors or potential employees of competitors. 
Because of the advertisements hereinabove set forth, respondents 
have been able to maintain a large staff of representatives, agents or 
employees and through the medium of such staff, and the volume 
of sales maintained by them, have unfairly diverted trade to the 
respondents from competitors of respondents, in interstate commerce. 


CONCLUSION 


*% 

The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public, and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, in which answer respondents admit the material 
allegations of fact set forth in said complaint, and the Commission 
having made its findings as to the facts and conclusion that the said 
respondents have violated the provisions of the Federal Trade Com- 
mission Act. 

_It is ordered, That the respondents, The American Products Co., a 
corporation, and The Zanol Products Co., a corporation, their officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale 
and distribution of food and toilet products and household cleaners 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from : 4 

1. Misrepresenting in any manner the volume of respondents’ 
business. 

2. Representing that salesmen or distributors of respondents’ mer- 
chandise incur no risk or expense when in fact respondents require 
a deposit from such persons for the goods, samples or sales equipment 
supplied. 

3. Using the term “free” or any other terms of similar import or 
meaning to describe or refer to articles offered as compensation for 
distributing respondents’ merchandise unless all of the terms and 
conditions of such offer are clearly and unequivocally stated in equal 
conspicuousness and in immediate connection or conjunction with the 
term “free” or other terms of similar import or meaning and there 
is no deception as to the price, quality, character, or any other feature 
of such articles or as to the services to be performed in connection 
with obtaining such articles. 

4, Representing any specified sum of money as earnings or profits 
of any specified dealer or sales person for any stated period of time 
unless such sum of money has in fact been earned net, by such dealer 
or sales person, averaged over a period of at least 2 months in the 
ordinary course of business and under normal conditions and unless 
such representation is immediately accompanied by a statement to 
the effect that such a dealer ow sales person is an exceptional or 
unusual dealer or sales person. 

It is further ordered, That the respondents, shall within 60 days 
after service upon them of this order, file with the Commission a 


report in writing setting forth in detail the manner and form ir 
which they have complied with this order, 
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ABRAHAM STARR, TRADING AS SUPERIOR 
TEXTILE MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8190. Complaint, July 27, 1937—Decision, Nov. 15, 1939 


Where an individual engaged in sale and distribution of shirts and various 
articles of wearing apparel for men, through some 75 salesmen who sold 
said products to consumers in other States through house-to-house canvass, 

in substantial competition with others engaged in sale and distribution in 

: commerce among the yarious States and in the District of Columbia of 

men’s shirts, wearing apparel, and other articles of haberdashery, and 

including among competitors manufacturers and distributors of like and 
similar products who truthfully advertise and represent their business 
status and refrain from advertising or representing, through price lists 
and other advertisements, that they are an old-established house and own 
and operate mills or sell direct from mill to wearer when such is not the 
case; in advertising his commodities through price lists, advertisements 
and other printed matter published, issued, and circulated through the 
mails to his customers and prospective customers in the various States and 
in said District— 
Represented, through such statements as “Important Announcement To All 
Superior Representatives” describing or purporting to describe “Free Mer- 
chandise Sale” being conducted and to expire on the day therein named, 
that there were being offered “Four Shirts for the price of Three’ and 
“Four Ties for the price of Three” and, similarly, other articles of apparel 
including undergarments, work shirts, pajamas, hose, and sweaters, facts 
being purchasers and prospective purchasers did not receive one article 
absolutely free when they purchased stated number of articles for adver- 
tised price, in that price purportedly charged for stated number also 
actually covered total sales price for entire number of articles ; 

(b) Represented, as aforesaid, that there was a time limitation within which 
purchasers or prospective purchasers might purchase aforementioned 
articles and receive, upon such purchase, one article absolutely free, facts 
being there was no such limitation within which \they might buy haber- 
dashery in question for purported special prices ; 

(c) Represented, through use of word “mills” in trade name employed by said 
individual, and through use of such words as “Direct from Mills to Wearer” 
and “We are manufacturers * * *,” etc. that he was a manufacturer 
of the apparel sold by him and owned and operated textile mill selling 
direct from mill to wearer, facts being he was not such manufacturer, did 
not own, operate, or directly and absolutely control any such mill or sell 
direct as aforesaid; and 

(d) Represented, through such statements, in aforesaid connection, as “Hstab- 
lished 1905,” ete. that his business dated from said year as above set 
forth, facts being it was not established until after 1925; 


(a 


a 
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With tendency and capacity to mislead substantial part of purchasing public 
and of consuming public, on the part of which there has been long marked 
preference for products sold and distributed to public by manufacturer, 
by reason of prevailing economies and other advantages reflected in deal- 
ing direct with such manufacturers, and products of which are thus bought 
direct in substantial volume by public by reason of its general understand- 
ing of such economies and advantages and confidence. placed in manufac-, 
turers of such products, by inducing said purchasing and consuming public 
erroneously and mistakenly to believe that various representations made 
by said individual, as above set out, were true, and with effect, through 
such false and misleading statements and representations, of inducing sub- 
stantial number of consumer purchasers of such commodities to buy prod- 
ucts offered, sold, and distributed by said individual on account of such 
erroneous and mistaken belief, and with result, as consequence, that trade 
was diverted to him from competitors engaged in similar businesses and 
hereinbefore referred to; to the substantial injury of competition in com- 
merce: 

Held, That such acts and practices, and each of them, were all to the prejudice 
of the public and constituted unfair methods of competition. 


Before Mr. Edward EF. Reardon, trial examiner. 
Mr. S. Brogdyne Teu, II, for the Commission. 
Herwood, Paris & Herwood, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Abra- 
ham Starr, an individual trading as Superior Textile Mills, here- 
inafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Abraham Starr, an individual trading 
as Superior Textile Mills, has his principal office and place of bust 
ness located at 16-20 East Twelfth Street, city of New York, State 
of New York. The respondent has been for more than 1 year last 
past engaged in the sale and distribution of shirts and other haber- 
dashery direct to consumer purchasers. In the course and conduct of 
his business respondent offers said products for sale and sells the 
same in commerce between the State of New York and the several 
States of the United States and in the District of Columbia. 
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When the said products are sold respondent transports or causes 
the same to be transported from his place of business in the State 
of New York to purchasers thereof located in States of the United 
States other than the State of New York, and in the District of 
Columbia. 

There has been for more than 1 year last past and still is a con- 
stant current of trade and commerce in said products so sold by 
respondent between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. Respondent is now and for more than 1 year last past 
has been engaged in substantial competition with other individuals, 
firms, partnerships, and corporations engaged in the manufacture, 
sale, and distribution of, or in the sale and distribution of, like and 
similar products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondent, in soliciting the sale and in selling his 
products, and for the purpose of creating a demand upon the part 
of the consuming public for said commodities, has advertised his 
commodities through the media of price lists, advertisements, and 
other printed matter, published, issued, and circulated through the 
United States mails, to his customers and prospective customers lo- 
cated in the various States of the United States and in the District 
of Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes, and has made, to the general public false and misleading 
statements with reference to the commodities offered for sale by him. 

Par. 4. The said price lists, advertisements, and other printed 
matter published and distributed by respondent as aforesaid contain 
misleading descriptions and representations concerning his products. 
The following is representative of the representations made by re- 
spondent in his price lists, advertisements, and other advertising 
literature : 

IMPORTANT ANNOUNCEMENT 
TO ALL 
SUPERIOR REPRESENTATIVES 


October 10th will be the last day for the Free Merchandise Sale: 


Four Shirts for the price of-__-_-_-___---_______-________ Three 
oOuUTeICSELOLELN GE DI COs Ole sae ean Three 
Four Undergarments for price of—--__-----------------_- Three 
Four Workshirts for price of-_-------------------------- Three 
Four Pair Pajamas for price of-_-___-------------------- Three 
Seven Pair Hose for price of _________----------------------- Six 


Three Sweaters for price of___---.---------~-~~---------- Two 
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Dowt Forget—The last day October 10th. 
Our Fall Outfit now goes to press and will be ready about October 15th. 
As soon as it is ready we will forward the samples to you. 


SUPERIOR TEXTILE MILLS 
A. Starr, President 


The aforementioned representations and descriptions made by 
respondent in the aforesaid price lists, advertisements, and other ad- 
vertising media serve to lead purchasers and prospective purchasers 
into the erroneous and mistaken belief that for the price which they 
pay for the stated number of articles of haberdashery they will 
receive, in addition to the articles purchased at and for the regular 
price therefor, one article absolutely free; and further that there is 
a time limitation within which they may purchase the aforemen- 
tioned articles of haberdashery and receive, upon the purchase of said 
articles, one article absolutely free. 

Par. 5. In truth and in fact, purchasers do not receive one article 
of haberdashery absolutely free when they purchase the stated number 
of articles for the advertised price in that the price purportedly 
charged for the stated number of articles of haberdashery also actually 
covers the total sale price for the entire number of articles of haber- 
dashery. Further, there is no time limitation within which purchas- 
ers may buy the aforementioned haberdashery for the purported 
special prices. 

Par. 6. In the course and conduct of his business respondent has 
made other false and misleading representations and statements con- 
cerning his business status, the date of the establishment of his busi- 
ness, and in other respects, of which the following is representative: 


Hstablished 1905. 


SUPERIOR TEXTILE MILLS 
16-20 East 12th Street, New York, N. Y. 
Postage paid to all parts of U. S. A. 


SUPERIOR TEXTILE MILLS 
Makers of Superior Quality Shirts 
and Wearing Apparel for Men 
16-20 Hast 12th Street 


New York 
Direct from Mill 
Direct from Mills to Wearer 


We are manufacturers of a complete line of: Shirts—Silk Neckwear— 
Hosiery—Pajamas—Underwear, ete. * * * 
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Par. 7. Through the above set out representations made by the 
respondent he represents that his business was established in 1905; 
that he is a manufacturer of the wearing apparel which he sells; that. 
he owns or operates a textile mill, and that he sells direct from mill 
to wearer. 

In truth and in fact, the respondent’s business was not established 
in 1905, but sometime after the year 1925. He is not a manufacturer 
of wearing apparel, and he does not own, operate, or, directly and 
absolutely, control any textile mill, and he does not sell direct from 
mill to wearer. 

Par. 8. For many years a substantial part of the consuming public 
has expressed, and has had, a marked preference for products sold 
and distributed to the public by the manufacturers of the same. A 
substantial part of the consuming public is aware of the prevailing 
economies and other advantages that are reflected in dealing direct 
with manufacturers thereof, and the public generally understands how 
these economies and other advantages are brought about. It places 
confidence in the manufacturers of said products, and as a result of 
such knowledge purchases a substantial volume of merchandise in 
reliance upon this aforesaid practice. 

Par. 9. There are among the competitors of respondent manufac- 
turers and distributors of lke and similar products who truthfully 
advertise and represent their business status, and who refrain from 
advertising or representing through their price lists, advertisements, 
and other advertising literature that they are an old-established house 
and that they own and operate mills, or that they sell direct from mill 
to wearer when such is not the case. 

Par. 10. The foregoing false and misleading representations and 
acts of the respondent in selling and offering for sale such items of 
merchandise as hereinbefore referred to have a tendency and capacity 
to mislead a substantial part of the purchasing and consuming public 
in the several States of the United States and in the District of Colum- 
bia by inducing them to erroneously and mistakenly believe that the 
various representations made by respondent, and herein set out, are 
true. 

Par. 11. The aforesaid false and misleading statements and repre- 
sentations on the part of respondent have a tendency and capacity 
to induce, and do induce, a substantial number of consumer purchasers 
of said commodities to buy the products offered for sale, sold, and 
distributed by the respondent on account of the aforesaid erroneous 
and mistaken belief. 
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As a result thereof trade has been diverted to respondent from those 
competitors engaged in similar businesses and herein referred to. As 
a consequence thereof substantial injury has been done and is being 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 12. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s com- 
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes As to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission issued a complaint on the 27th day 
of July 1937, against the respondent, Abraham Starr, trading as 
Superior Textile Mills, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of the 
Federal Trade Commission Act. 

The respondent filed his answer to the complaint on September 
18, 1937. 

After the filing of the answer to the complaint, testimony, and 
evidence in support of the complaint were introduced by S. Brog- 
dyne Teu, II, Esq., attorney for the Commission, and in opposition 
to the complaint by the respondent, pro se, before Edward E. 
Reardon, Esq., theretofore duly designated an examiner by the 
Commission. 

‘The testimony and evidence introduced was duly recorded and 
filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint; the answer to the com- 
plaint; the testimony and evidence; and upon the brief of counsel 
for the Commission; and, the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this the findings 
of the Commission as to the facts and the conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Abraham Starr, is an individual 
trading as Superior Textile Mills, and having his principal office 
and place of business located at Nos. 16-20 East Twelfth Street in 
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the city and State of New York. The respondent, trading under the 
name Superior Textile Mills, is and has been engaged in the business 
of the sale and distribution in commerce among and between the 
various States of the United States of shirts and wearing apparel 
for men including underwear, hosiery, pajamas, and other articles of 
haberdashery, since on or about 1925. 

The respondent employs, and has employed, about 75 salesmen 
who sell respondent’s merchandise, above mentioned, to consumers 
in States other than New York, taking orders from the consumers 


in a house-to-house canvass. After the orders have been received 


by the respondent’s salesmen they transmit the same to the respond- 
ent at New York City, N. Y., who fills the order by shipping the 
merchandise from New York City to the purchaser located in States 
other than New York or other than the State of origin of the 
shipment. 

Par. 2. The respondent in the sale of his merchandise, as above 
set forth, is and has been in substantial competition with others, indi- 
viduals, firms, and corporations, who are, and have been, engaged in 
the business of the sale and distribution in commerce among and 
between the various States of the United States and in the District 
of Columbia of men’s shirts, wearing apparel, and other articles of 
haberdashery. 

Par. 3. Respondent, in soliciting the sale and in selling his prod- 
ucts, and for the purpose of creating a demand upon the part of the 
consuming public for said commodities, has advertised his com- 
modities through the media of price lists, advertisements, and other 
printed matter, published, issued, and circulated through the United 
States mails, to his customers and prospective customers located in 
the various States of the United States and in the District of 
Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes, and has made, to the general public false and misleading 
statements with reference to the commodities offered for sale by him. 

Par. 4. The said price lists, advertisements, and other printed 
matter published and distributed by respondent as aforesaid con- 
tain misleading descriptions and representations concerning his 
products. The following is representative of the representations 
made by respondent in his price lists, advertisements, and other 
advertising literature: 


IMPORTANT ANNOUNCEMENT 
TO ALL 
SUPERIOR REPRESENTATIVES 
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October 10th will be the last day for the FREE MERCHANDISE SALE: 


Four Shirts tor the! pricetotet ees 4h ee Three 
MourtLies forvihel pricecorsis ess Fee _fyeee pees eee ees Three 
FournUndergarments, for price.of 22_ foe A Se eee Three 
BOUTS WOR KShints: fOIrsDEICC 20 tase eet ere eee Three 
Hour Pairseajamas: for! price tO te ae eae ee eee Three 
Seven, Pair Hosesforgprice tof sess. eee Six 
Three: Sweaterséforaprice Ole ae ee see ee ee Two 


Don’t Forget—The last day October 10th. 
Our Fall Outfit now goes to press and will be ready about October 15th. 
As soon as it is ready we will forward the samples to you. 
SUPERIOR TEXTILE MILLS 
A. Starr, President 


The aforementioned representations and descriptions made by re- 
spondent in the aforesaid price lists, advertisements, and other ad- 
vertising media serve to lead purchasers and prospective purchasers 
into the erroneous and mistaken belief that for the price which they 
pay for the stated number of articles of haberdashery they will re- 
ceive, in addition to the articles purchased at and for the regular 
price therefor, one article absolutely free; and further that there is 
a time limitation within which they may purchase the aforemen- 
tioned articles of haberdashery and receive, upon the purchase of said 
articles, one article absolutely free. 

Par. 5. In truth and in fact, purchasers do not receive one article 
of haberdashery absolutely free when they purchase the stated num- 
ber of articles for the advertised price in that the price purportedly 
charged for the stated number of articles of haberdashery also actu- 
ally covers the total sale price for the entire number of articles of 
haberdashery. Further, there is no time limitation within which 
purchasers may buy the aforementioned haberdashery for the pur- 
ported special prices. 

Par. 6. In the course and conduct of his business respondent has 
made other false and misleading representations and statements con- 
cerning his business status, the date of the establishment of his busi- 
ness, and in other respects, of which the following is representative: 

Established 1905 
SUPERIOR TEXTILE MILLS 
16-20 Hast 12th Street, New York, N. Y. 
Postage paid to all parts of U. S. A. 


SUPERIOR TEXTILE MILLS 
Makers of Superior Quality Shirts 
and Wearing Apparel for Men 
16-20 East 12th Street, 

New York 
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Direct from Mill 
Direct from Mills to Wearer 


We are manufacturers of a complete line of: Shirts—Silk Neckwear— 
Hosiery—Pajamas—Underwear etch iety Sire 

Par. 7. Through the above set out representations made by re- 
spondent he represents that his business was established in 1905; 
that he is a manufacturer of the wearing apparel which he sells; 
that he owns or operates a textile mill, and that he sells direct from 
mill to wearer. 

In truth and in fact, the respondent’s business was not established 
in 1905, but sometime after the year 1925. He is not a manufacturer 
of wearing apparel, and he does not own, operate, or directly and 
absolutely control any textile mill, and he does not sell direct from 
mill to wearer. 

Par. 8. For many years a substantial part of the consuming public 
has expressed, and has had, a marked preference for products sold 
and distributed to the public by the manufacturers of the same. A 
substantial part of the consuming public is aware of the prevailing 
economies and other advantages that are reflected in dealing direct 
with manufacturers thereof, and the public generally understands 
how these economies and other advantages are brought about. It 
places confidence in the manufacturers of said products, and as a 
result of such knowledge purchases a substantial volume of mer- 
chandise in reliance upon this aforesaid practice. 

Par. 9. There are among the competitors of respondent manu- 
facturers and distributors of like and similar products who truth- 
fully advertise and represent their business status, and who refrain 
from advertising or representing through their price lists, advertise- 
ments, and other advertising literature that they are an old-estab- 
lished house and that they own and operate mills, or that they sell 
direct from mill to wearer when such is not the case. 

Par. 10. The foregoing false and misleading representations and 
acts of the respondent in selling and offering for sale such items of 
merchandise as hereinbefore referred to have a tendency and 
capacity to mislead a substantial part of the purchasing and con- 
suming public in the several States of the United States and in the 
District of Columbia by inducing them to erroneously and mis- 
takenly believe that the various representations made by respondent, 
and herein set out, are true. 

Par. 11. The aforesaid false and misleading statements and 
representations on the part of respondent have a tendency and 
capacity to induce and do induce, a substantial number of consumer 
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purchasers of said commodities to buy the products offered for sale, 
sold, and distributed by the respondent on account of the aforesaid 
erroneous and mistaken belief. 

As a result thereof trade has been diverted to respondent from 
those competitors engaged in similar businesses and herein referred 
to. As a consequence thereof substantial injury has been done and 
is being done by respondent to competition in commerce between 
and among the various States of the United States and in the 
District of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent and each of 
them, are all to the prejudice of the public, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before Edward E. 
Reardon, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint, and 
in opposition thereto, brief filed herein by S. Brogdyne Teu, I, 
counsel for the Commission (the respondent having filed no brief 
and not having requested oral argument) and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent Abraham Starr, individually 
and trading as Superior Textile Mills, or trading under any other 
name, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of fabrics or wearing apparel in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, through the use of the word “Mills” in respond- 
ent’s trade name or of the term “direct from mills to wearer,” or 
any words or terms of similar import or meaning, or through any 
other means or device, or in any manner that said respondent is 
the manufacturer of the products sold by him unless and until 
such respondent actually owns and operates or directly and ab- 
solutely controls the manufacturing plant wherein said products are 
manufactured by him. 
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2. Representing that any article regularly included in a com- 
bination offer with other articles is “free” or that the sale thereof 
constitutes a “free merchandise sale.” 

3. Representing, designating, or describing any article or articles 
delivered to purchasers of other articles as “free” until and unless 
the conditions under which such article or articles are delivered to 
such purchasers are stated in immediate connection or conjunction 
with the term “free” in words, letters and figures of equal con- 
spicuousness and there is no deception as to the price, quality, char- 
acter, or any other feature of any of the items in the offer. 

4. Representing that respondent’s business was established in 1905, 
or at any time other than the date of its actual establishment. 

5. Representing that any offer of merchandise is limited as to 
time or otherwise unless such offer is in fact so limited. 

It is further ordered, That respondent shall within 60 days after 
service upon him of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which he 
has complied with this order. 
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Docket 3218. Complaint, Aug. 28, 1937—Decision, Nov. 15, 1939 


Where a corporation, stock of which was held exclusively by some 70 non- 


(a) 


competitive wholesale baking concerns located in various sections of the 
United States, constituting membership of said bakers’ unincorporated as- 
sociation, designed and used to facilitate and further the objectives, oper- 
ations, policies, and business of said corporation and the stockholders of 
said corporation, which (1) was engaged in purchasing commodities as 
purchasing agent for its stockholders and members, as aforesaid, of said 
association, (2) constituted the operative agency acting in behalf of said 
association and members thereof, (3) conducted numerous activities for 
said association members, including services as to purchasing, production, 
engineering, accounting, sales promotion, advertising, planning, publica- 
tions, and management assistance, (4) in executing orders placed with it 
by its said stockholders and association members, transmitted such orders 
and purchased commodities from one or more of a group of over 200 
manufacturers, processors, producers or distributors located in many dif- 
ferent States, and (5) was compensated or reimbursed for the cost of 
such yarious services under definite arrangements and agreements, entered 
into between it and the association on the one hand and the members 
thereof on the other, by which it was agreed that one-half of the broker- 
age paid on each member’s orders should be applied to the credit of the 
particular member’s dues and remaining half applied by the board of di- 
rectors, as it shall determine, for service purposes for the benefit of the 
members of the association in question, and (6) supplied to stockholders, 
whose credits for brokerage fees exceeded the amounts charged against 
them for dues, benefit of special services not included in the services 
rendered to all stockholders— 

Accepted and received, as above set forth, brokerage fees from sellers 
on purchases of commodities made by its stockholders, while acting as the 
agent, representative, and intermediary of such stockholders and in their 
behalf, and while owned and controlled by them, and rendering no service 
to the sellers of commodities to it, and who paid such brokerage fees, 
but services to its stockholders in connection with the purchase of com- 
modities by them or with the operation of their respective businesses, and 
not selling services to any sellers of commodities or services in connection 
with the sale of a commodity to it or to its stockholders; and 


Where wholesale baking concerns, stockholders of said corporation, and mem- 


bers of said association, engaged in purchasing commodities, including 
flour and many other food materials, and a great variety of supplies and 
equipment, including machines used in business in question, from sellers 
in various States, and in transmitting orders for the purchase of mer- 
chandise to said corporation or service company— 
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(0) Accepted and received, as aforesaid, brokerage or commissions from said 
corporation and service company in money, credits, benefits, and services 
paid for and furnished from and by such brokerage fees, which were paid 
by the sellers of commodities in question to such service company : 

Held, That such plan of operation and practices and policies of said service 
company and association, and members and stockholders thereof, resulted 
in transmission of brokerage fees and commissions from sellers to buyers 
on transactions involving purchase and sale of commodities in interstate 
commerce, and that aforesaid acts, practices and policies were violative of 
the provisions of paragraph (c) of Section 2 of the Clayton Act, as amended. 


Before Mr. John W. Addison, trial examiner. 
Mr, Allen C. Phelps for the Commission. 
Davis, Wagner, Heater & Hallett, of New York City for respond- 


ents, excepting respondent flour manufacturers, 


Kingman, Cross, Morley, Cant & Taylor, of Minneapolis, Minn., 
for Washburn Crosby Co., Inc., and Red Star Milling Co. 

Mr. Bradshaw Mintener, of Minneapolis, Minn., for Pillsbury 
Flour Mills Co. 

Foulston, Siefkin, Foulston & Morris, of Wichita, Kans., for 
Kansas Milling Co. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” com- 
monly known as the Clayton Act, as amended by an act of Congress, 
approved June 19, 1936, entitled “An Act to amend Section 2 of 
the act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’ approved Octo- 
ber 15, 1914, as amended (U. S. C. title 15, sec. 13), and for other 
purposes,” commonly known as the Robinson-Patman Act, the Fed- 
eral Trade Commission, having reason to believe that the respond- 
ents named above in the caption hereof and hereinafter more 
particularly designated and described, have violated, and are now 
violating, the provisions of subsection (c) of section 2 of said act 
as amended, hereby issues its complaint against the said respondents, 
stating its charges in that respect as follows: 

Paracrapy 1. (a) Respondent, Quality Bakers of America, is a 
voluntary unincorporated association, formed in 1922, having its 
principal place of business at 120 West Forty-second Street, New 
York City. It is hereinafter referred to as the “Association” and 
its members are wholesale baking concerns located in various sections 
of the United States. 
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(6) Respondent members of said Association are about 70 in num- 
ber and are located in various sections of the United States. Said 
members are corporations, partnerships, and individuals engaged 
‘n the wholesale bakery business. All of the members of said As- 
sociation are not known to the Commission. Those of its officers, 
executive committee, and representative members who are known, 
and who can be conveniently reached are specifically named as re- 
spondents herein. All the other members of said Association are 
hereby made respondents without being individually named because 
they constitute a class or group too numerous to be brought before 
the Commission in this proceeding without manifest inconvenience 
and delay. The following named representative members of the 
Association are made respondents hereto both individually and in 
their said representative capacity : Respondents, Firch Baking Co., 
Inc., a Pennsylvania corporation having its principal place of busi- 
ness at Erie, Pa.; Dreikorn Bakery, Inc., a Massachusetts corpora- 
tion having its principal place of business at 322 Park Street, 
Holyoke, Mass.; The Jacob Laub Baking Co., an Ohio corporation 
having its principal place of business at 4909 Lorain Avenue, Cleve- 
land, Ohio; Liberty Baking Co., a Pennsylvania corporation having 
its principal place of business at 6018 Houston Street, East Liberty, 
Pittsburgh, Pa.; Stroehmann Brothers Co., a Pennsylvania corpora- 
tion having its principal place of business at Curtin and Seventh 
Streets, Harrisburg, Pa.; and Vermont Baking Co., a Vermont cor- 
poration having its principal place of business at White River Junc- 
tion, Vt. Respondent members of the Association, both named and 
unnamed, are hereinafter collectively referred to as “members.” 
Said members are, among themselves, mutually noncompetitive. 
Membership is lost whenever a member’s trade becomes competitive 
with the trade of another member or members. Such membership 
is obtained solely through invitation and election. 

(c) Respondents, C. F. Stroehmann, located at Curtin and Sev- 
enth Streets, Harrisburg, Pennsylvania; J. P. Duchaine, located at 
929 Coffin Avenue, New Bedford, Mass.; Grover C. Patton, located 
at 434 North Morgan Street, Decatur, Ill.; and W. S. Allison, lo- 
cated at 120 West Forty-second Street, New York, N. Y.; are 
respectively president, vice-president, treasurer, and secretary and 
general manager of the Association, and each of them are members 
of the Executive Commiitée thereof. Respondents, E. J. Derst, 
located at 408 East Oglethorp Avenue, Savannah, Ga.; W. M. 
Clemens, located at 19 South Main Street, Dubuque, Iowa; Onil ©: 
Cote, located at 87 Elm Street, Manchester, N. H.; S. S. Watters, 
located at 6018 Houston Street, East Liberty, Pittsburgh, 'Pa.; 
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Herbert J. Laub, located at 4909 Lorain Avenue, Cleveland, Ohio; 
James H. Swan, located at 1801 East Magnolia Avenue, Knoxville, 
Tenn.; George C. West, located at White River Junction, Vt.; and 
James B. Dwyer, located at 1902 Cranberry Street, Erie, Pa.; are 
the other members of the said Executive Committee. The said re- 
spondent officers and executive committeemen are made parties re- 
spondent hereto in their official capacities and as representatives of 
the aforesaid class or group of unnamed respondents. 

(zd) Respondent, Quality Bakers of America, Inc., is a Delaware 
corporation, having its principal place of business at 120 West Forty- 
second Street, New York City. It is the operative agency, acts on 
behalf of the Association, and will be designated and referred to 
hereinafter as the Service Company. As such, said respondent cor- 
poration conducts numerous activities for the members of the Asso- 
ciation, including services as to purchasing, production, engineering, 
accounting, sales promotion, advertising, planning, publications, and 
management assistance. The stock of the Service Company is held 
exclusively by members of the Association, no stockholder being 
entitled to hold more than 10 or less than 5 shares thereof. 

Par. 2. The Association, and its members as aforesaid, in the usual 
course and conduct of their respective businesses, are engaged in 
interstate commerce, transporting and causing to be transported 
their wholesale bakery products from the respective States of their 
production to their respective customers located in other States. 
The Service Company, in the regular course and conduct of its 
business, acting for and on behalf of the Association and its members, 
in its merchandising activities, heretofore in paragraph 1 mentioned 
and hereafter in paragraph 3 described, is engaged in purchasing ma- 
terials, supplies, and equipment and in causing the same to be trans- 
ported from the respective States where located at the time of sale 
to and into and through other States of the United States wherein 
the Service Company and the various respondent members are 
located. 

Par. 3. Among the services rendered to members of the Service 
Company is that of negotiation for the purchase and the purchase 
and distribution of merchandise. The lines of merchandise so pur- 
chased include flour and many other food materials, required by said 
members in the production of their products, and a great variety of 
supplies and equipment, including machinery, used for the manu- 
facture, packaging, storage, and distribution of wholesale bakery 
products. Some of the said described merchandise is purchased 
outright by the said Service Company, payment being made by it 
to the vendors. In other cases said company does not pay the pur- 
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chase price nor take title to the merchandise, but purchases same for 
and on behalf of respondent members of the Association. In said 
purchasing service the Service Company sometimes receives the mer- 
chandise and reships to the members of the Association, and on other 
occasions it directs the vendor to ship direct to the members as 
consignees. The said Service Company and the Association and its 
members, through the said Service Company as intermediary, caused 
to be transported the various lines of merchandise so purchased in- 
cluding flour, food materials, supplies, and equipment from the State 
of location where sold to, into and through the various other States 
of the United States in which the respective members of said Asso- 
ciation are located, and into the State of New York where the Service 
Company is located. In its said purchasing service the said company 
is obligated to obtain and actually obtaims from vendors the best 
prices, quality and service that it can on behalf of members and 
therein acts as intermediary between said vendors and said members. 

Par. 4. In the regular course and conduct of its purchasing serv- 
ice, in interstate commerce as hereinabove alleged, respondent Service 
Company, for more than 5 years last past has received and accepted 
from several hundred concerns, or their agents, selling practically all 
materials, supplies, and equipment purchased by said company, valu- 
able price concessions, as brokerages, commissions, or other compensa- 
tion, and allowances or discounts in lieu of brokerage; and the said 
Service Company now receives and accepts the same from many such 
concerns, including those corporate respondents hereinafter referred 
to as “respondent sellers.” Each year of its said operations the 
said Service Company has thus received and accepted substantial 
sums, and in 1936 received and accepted in the aggregate $181,528.20, 
as brokerages, commissions, or other compensation. The receipts 
of said company as brokerages and commissions or other compensa- 
tion all inure to the benefit of the members. One-half thereof is 
retained by the Service Company for the purpose of operating the 
various above-mentioned services maintained and made available to 
the entire membership by the said company. The remaining one- 
half thereof is distributed as patronage dividends, proportionally to 
the individual members, whose purchases are deemed to have earned 
the so-called brokerages or commissions or other compensation, in 
the form of credits against dues charged respectively, by the said 
company, to said members for such of the services, available at cost, 
as may be individually subscribed to by them. 

Under the circumstances as hereinabove set out—namely, that all 
of the stock in the Service Company receiving such brokerage fees, 
compensations, and allowances and allowances or discounts in lieu 
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of brokerage, is owned and held by the member buyers of the Asso- 
ciation—no services connected with the transactions of sale and pur- 
chase of the aforesaid materials, supplies and equipment on which 
such brokerage fees, compensations and other allowances were and 
are being paid and made, have either been or are being rendered to 
the said sellers by the Service Company or the Association or its 
members, . 

Par. 5. Respondent Washburn Crosby Co., Inc., is a corporation 
with an office and principal place of business at 80 Broad Street in 
the city of New York, State of New York. Respondent Pillsbury 
Flour Mills Co. is a corporation with office and principal place of 
business at 21 West Street in the city of New York, State of New 
York. Respondent Red Star Milling Co. is a corporation with an 
office and principal place of business in the city of Wichita, State 
of Kansas. Respondent Consolidated Flour Mills Co. is a corpora- 
tion with an office and principal place of business in the city of 
Wichita, State of Kansas. Respondent Kansas Milling Co. is a cor- 
poration with an office and principal place of business in the city of 
Wichita, State of Kansas. These last named respondents will here- 
inafter be designated and referred to as “respondent sellers.” Said 
respondents and each of them in this paragraph named are and for 
more than 1 year last past have been engaged in the business of 
manufacturing and selling flour to numerous and divers wholesalers, 
jobbers, merchants, and dealers, including the aforesaid Service Com- 
pany, respondent, and respondent members of the aforesaid Asso- 
ciation, and in the course of such business cause the said flour when 
sold to be shipped and transported from the State of its location at 
the time of said sale to, into and through the various other States 
of the United States in which the said purchasers are located. 

Said respondent sellers are fairly typical and representative mem- 
bers of a large group or class of manufacturers, processors, importers, 
and producers engaged in the common practice of selling a substantial 
portion of their commodities, merchandise, flour, food stuffs, equip- 
ment, supplies, and machinery in interstate commerce to the aforesaid 
Service Company, respondent, and to the members of the aforesaid 
Association for and on behalf of whom the said Service Company, 
respondent, acts as intermediary, in the manner and form hereinabove 
described. Said group or class of sellers comprises a large number 
of corporations, partnerships, and individuals and are too numerous 
to be individually named herein as respondents or to be brought 
before the Commission in this proceeding without manifest incon- 
venience and delay. 


1334 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 FPG 


In the course of such commerce said respondent sellers and each of 
them have paid or granted and are paying or granting to the said 
Service Company and to the respondent members through that com- 
pany as intermediary acting in fact for the respondent members 
of the aforesaid Association, commissions, brokerage fees, and other 
compensation and allowances or discounts in lieu thereof upon pur- 
chases of said commodities made by respondent buyers from sald 
respondent sellers through said Service Company. 

Par 6. The payment or granting of such commissions, brokerage 
fees, and other compensations and allowances or discounts in heu 
thereof by said respondent sellers to the Service Company, and the 
receipt and acceptance thereof by the Service Company acting as inter- 
mediary for and on behalf of the Association, and for and on behalf 
of each of the aforesaid member respondents, and the participation 
in and direction or conduct of such activities by the individual re- 
spondents acting as officers and members of the executive committee 
of the aforesaid respondent Association, all in the manner and form 
aforesaid, are in violation of the provisions of subsection (c) of 
section 2 of the act described in the preamble hereof. 


Moptriep FrInprincs AS TO THE Facts AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies and for other purposes” approved October 15, 1914, (the Clay- 
ton Act), as amended by section 1 of an act of Congress entitled “An 
Act to amend section 2 of the act entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies and for other 
purposes’ approved October 15, 1914, as amended (U.S. C. title 15, 
sec. 13) and for other purposes” approved June 19, 1936 (the Robin- 
son-Patman Act), the Federal Trade Commission, on August 28, 1937, 
issued and served its complaint in this proceeding upon the parties 
respondent named in the caption hereof, charging them with violating 
the provisions of paragraph (c) of section 2 of said act, as amended. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto, testimony and other evidence were introduced by 
Allen C. Phelps, attorney for the Commission, before John W. Addi- 
son, an examiner for the Commission theretofore duly designated by 
it, and in opposition to the allegations of the complaint by Davis, 
Wagner, Heater & Hallett, attorneys for all of the above-named 
respondents except Washburn Crosby Co., Inc., Pillsbury Flour Mills 
Co., Red Star Milling Co., Consolidated Flour Mills Co., and Kansas 
Milling Co.; and by Frank J. Morley, A Lyman Beardsley, and John 
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deLaittre, attorneys for respondents Washburn Crosby Co., Inc., and 
the Red Star Milling Co.; and by Bradshaw Mintener, attorney for 
respondent Pillsbury Flour Mills Co., and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission upon the said complaint, answers, testimony, and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of the said Allen C. Phelps for the 
Commission and Gug C. Heater of said firm of Davis, Wagner, Heater 
& Hallett, attorneys for the parties respondent represented by them, 
and by Bradshaw Mintener, attorney for respondent Pillsbury Flour 
Mills Co., and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Quality Bakers of America is a volun- 
tary unincorporated association formed in 1922, having its head- 
quarters at 120 West Forty-second Street, New York City. The 
membership of said association comprises about 70 wholesale baking 
‘concerns located in various sections of the United States. Among 
the members of said association are the following respondents, fairly 
representative of all of said members, to wit: Firch Baking Co., Inc., 
a Pennsylvania corporation having its principal place of business at 
Erie, Pa.; Dreikorn Bakery, Inc., a Massachusetts corporation having 
its principal place of business at 322 Park Street, Holyoke, Mass.; 
The Jacob Laub Baking Co., an Ohio corporation having its princi- 
pal place of business at 4909 Lorain Avenue, Cleveland, Ohio; Liberty 
Baking Co., a Pennsylvania corporation having its principal place 
of business at 6018 Houston Street, East Liberty, Pittsburgh, Pa.; 
Stroehmann Brothers Co., a Pennsylvania corporation having its 
principal place of business at Curtin and Seventh Streets, Harris- 
burg, Pa.; and Vermont Baking Co., a Vermont corporation having 
its principal place of business at White River Junction, Vt. 

The officers of respondent Quality Bakers of America (hereinafter 
referred to as the Association) are respondent C. F. Stroehmann, 
located at Curtin and Seventh Streets, Harrisburg, Pa., president; 
respondent J. P. Duchaine, located at 229 Coffin Avenue, New Bed- 
ford, Mass., vice-president; respondent Grover C. Patton, located at 
434 North Morgan Street, Decatur, Ill., treasurer; and respond- 
ent W. S. Allison, located at 120 West Forty-second Street, New 
York, N. Y., secretary. The executive committee of the Association 
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is composed of the above officers and of respondents E. J. Derst, 
located at 408 East Oglethorp Avenue, Savannah, Ga.; W. M. Clem- 
ens, located at 19 South Main Street, Dubuque, Towa; Onil O. Cote, 
located at 87 Elm Street, Manchester, N. H.; S. S. Watters, located 
at 6018 Houston Street, East Liberty, Pittsburgh, Pa.; Herbert J. 
Laub, located at 4909 Lorain Avenue, Cleveland, Ohio; James H. 
Swan, located at 1801 East Magnolia Avenue, Knoxville, Tenn.; 
George C. West, located at. White River Junction, Vt.; and James 
B. Dwyer, located at 1902 Cranberry Street, Erie, Pa. 

The members of the Association, engaged respectively in the whole- 
sale bakery business, are, among themselves, mutually noncompeti- 
tive. Membership in the Association is obtained solely through in- 
vitation and election. 

The objects of the Association as set forth in its constitution are 
the following: 

a. To increase the efficiency of each member in every department of 
his business. 

b. To enable each member to make better bakery products and to 
market them more efficiently. 

c. To assist each member to gain the recognition of the fact that 
bakery products of the highest quality are indispensable to the life 
and health of the community. 

d. To stimulate the desire of each member to be of service to his 
fellow-members and the public with respect to the foregoing. 

Par. 2. Respondent Quality Bakers of America, Inc., (hereinafter 
referred to as the Service Company), is a Delaware corporation hav- 
ing its principal place of business at 120 West Forty-second Street, 
New York City. The officers of this respondent are the same re- 
spondents who are the officers of the Association, as described in 
paragraph 1 above. The board of directors of this respondent is 
made up of the said officers and respondents Herbert J. Laub and 
James B. Dwyer, described in said paragraph 1. 

Respondent Quality Bakers of America, Inc. is engaged in the 
business of purchasing commodities, as a purchasing agent, for the 
members of the Association, who are likewise holders of the stock 
of the Service Company, as hereinafter stated. It is the operative 
agency and acts on behalf of the Association and its members. As 
such, said respondent corporation, in addition to its purchasing op- 
erations, conducts numerous activities for the members of the Asso- 
ciation, including services as to purchasing, production, engineering, 
accounting, sales promotion, advertising, planning, publications, and 
management assistance. The stock of the Service Company is held 
exclusively by members of the Association, as hereinafter stated. 


QUALITY BAKERS OF AMERICA ET AL. 1337 
1828 Findings 


_ Par. 3. All the outstanding stock of respondent Quality Bakers of 
America, Inc. (the Service Company) is owned by the members of 
the Quality Bakers of America (the Association). By a resolution 
of the Service Company dated April 5, 1937, the minimum amount 
of stock for each stockholder was set at 714 shares and the maximum 
at 15 shares, of a subscription value of $100 per share. The stock- 
holders of Quality Bakers of America, Inc., as of November 6, 1937, 
and the number of shares owned by each, were as follows: 


Name and address: tes 
Aikman Port Huron Bread Co., Port Huron, Mich_________________ 15 
Anehory ba kang, Conmmsacramento a. @alit teas ase alee Le ee 10 
thespBakers bread G0. Zanesville: “Ohio 6.5.5 on ee eee 10 
pepsi Tanke baker” Breadu Gos «lima, a Ohio. ste woes ee 10 
Berdang breads CO... (ba yur Olt yng MCh ees, eee ee ee pee 10 
Aven ES OW IEE E Com S OD a Oa TIONG Vide eee ee ne ee eee eee 7% 
iebromme Baking Cos=ines Richmond, \Vawiea. ie aee oe tees 10 
Cotes Bakingm. CG. mm bIUCHEld® Wrenn eres. See sae ye 15 
CotesBrothers,.Imes; -ManchestersiN. Hiietles Ji Sinead 3 oe 163 
Dayidsong Bakings Go, Portland: Oregs- =<). 2 eel pene Ye 10 
Ed. DeLorge Baking Co., Inc., Biddeford, Maine_____.______________ 15 
Persteoakineg: COn~Navyarnan, Ga. 2 eo et ae ee wee 15 
Wreikorn’s Bakery, inc, Holyoke, Mass2--. 2. ey 15 
Waster SaoresDakinee Con Salisbury en Mids 22s 2 skee beets bees LEI IA! 15 
Moprnricksonugeakeryo CoseuaGrossem Wists eee Bae 2PtE rit hae 5 
Hiawins Prick son st Da Crosser. Wis ene 55S ee oh ee 10 
Hinchy Bakinge Coe Mines eRe Pa. ser yee ee 15 
Genevawbakanicy COs s Geneva INN: Vee set ee ee ee ee 15 
Gormames Bakery, Inc. Central Malis, Rh, (sete see ee ies S 
Gravem-=melicgn baking “CoOLestocktony Calitec a 2a en eee en ue 5 
EechESeBakeryet Bristol tenn ssn 5 Ce xed Pare ey Beara Nie 10 
iHermmantiiechtzabristolm Penn els: SR t. Poaceae tran ne Stl 9 5 
KeellersS alaino Cor. Linge we OV amIN a\e 2 eee ee ee 15 
Tetlacoo, Laub Baking Co, Cleveland, Ohio_--—.- =. ---._ 5) 
GeOL°e cuties MeEStOuULcceons bITa Zenon cee seen eats Ie eae ee ts) 
Mibertya bane MOoOr er iispUre nae alee Soe seen ieel) IPS choke i SLi 15 
Mater ismBakery: heading a eee. eee Sey es Shari IT 15 
Miller Patton Baking sCoss Rockford, Tilcem sj ees meen eb 15 
My Bread Baking Co.; New. Bedford,-Massi______.-=__--_=_--) _:____ 15 
Nolterbalsing lo Winheeling me Wree Vine = 2 ce 7% 
Polke Countye baking, Con, Lakeland, Pla 22-20) Sees Ee Se 7% 
POritversakinee © Ow DCCATTIT wile eerer: ye eran scene) Reems Pee geet aes) 15: 
Remar akan st Ooms OaklanidyCaglates = 2) ee Eel OL ee 10 
The Reymond Baking Co., Waterbury, Conn__-__-__________________ 15 
Sanitary bakin gwOo, .Olarkshume wt WeeV ats. 2 wt 15 
Sa OMSe acer var nC. webamia i Uicle wd ee eee te Lg 15 
Nenaerersw nC. SpMUeheld. OMG sa eee me ee 15 
Sta-hweent baking, Inc. ynchpure Vaio s ee ee Pe pes als} 
Staudissbakeryasines Raver a he IN AcO ee SEE a 2 ik ee 5 


redenickHWe, Suaudiwenalereht Ne Oieertt. ola eptrecy or eet eee 21% 
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Name and address—Continued. shares 
Storck Baking Co., Parkersburg, W. Va__-------------------------- 15 

Stroehmann Brothers Co., Altoona, Pa_____------------------=------ ver 
Stroehmann Brothers Co., Harrisburg, Pa--------------------------- 15 
Stroehmann Brothers Co., Norristown, Pa-------------------------- 15 

Stroehmann Brothers Co., Olean, N. Y----------------5-3- 5-00 > TWh 
Strochmann Brothers Co., Williamsport, Pa-----------------------== 15 
Sutorius Bread Co., Newton, KanS_--------------- m9 nnn 1D 
Swan Brothers, Inc., Knoxville, Penne ool ew se SY Se 15 
Swander Baking Co., Rapid City, S. D------------=-------+--597-s747 5 
Sweaney’s Bakery, Canton, (Oy hea ee ie Be ee ee ee ta Saas 10 
Trausch Baking Co., Dubuque, Jowa__--_----------------=--=--==55= 15 

The Uffelmann Baking Co., Cincinnati, Oi0= ee eee vers 
Vermont Baking Co., White River Jct., Ve ee ee 15 
Waldensian Baking Co., Valdese, N. (Gin ee Be ee eee 15 
Winter’s Bakery, San Diego, Calif----------------------------—"="— 10 
Wm. Wolf Bakery, Inc., Baton Rouge, ite ee eee 15 
Wool-Secott Bakery, Inc., Ithaca, Nes Ge i a Oe eee a a 


Par. 4. Respondents Washburn-Crosby Co., Inc., and Red Star 
Milling Co., were legally dissolved June 1, 1937, prior to the issuance 
and service of the complaint herein. Respondent Pillsbury Flour 
Mills Co. is a Delaware corporation with its general office located 
in Minneapolis, Minn. Respondent Consolidated Flour Mills Co. is 
a corporation with its office and principal place of business in the city 
of Wichita, State of Kansas. Respondent Kansas Milling Co. is a 
corporation with its principal office and place of business located in 
the city of Wichita, State of Kansas. 

Respondents Pillsbury Flour Mills Co., Consolidated Flour Mills 
Co., and Kansas Milling Co. are engaged in the milling and sale of 
flour. Prior to about May 1, 1937, which was prior to the issuance 
and service of the complaint herein, they formerly paid brokerage 
fees of 10 cents per barrel to respondent Quality Bakers of America, 
Tnc., the usual and customary brokerage fees paid by them to brokers 
being 15 cents per barrel, but on or about said date said respondents 
ceased making such brokerage payments to respondent Quality 
Bakers of America, Inc., and have not resumed this practice. 

Par. 5. Among the services rendered by the Service Company to 
sts said stockholders is that of the negotiation for the purchase and 
the purchase and distribution of merchandise and equipment. The 
lines of merchandise so purchased include flour and many other food 
materials, required by said stockholders in the production of their 
products, and a great variety of supplies and equipment, including 
machinery, used for the manufacture, packaging, storage, and distri- 
bution of wholesale bakery products. Some of the said described 
merchandise is purchased outright by the said Service Com- 
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pany, payment being made by it to the vendors and gaid com- 
modities being resold by the Service Company to its stockholders. 
In other cases said company does not pay the purchase price nor take 
title to the merchandise, but purchases same on the order of and on 
behalf of its stockholders on a brokerage basis, brokerage fees being 
paid by the vendors to the Service Company. In said purchasing 
operations the Service Company usually directs the vendor to ship 
direct to the stockholders as consignees. 

Respondent stockholders of respondent Quality Bakers of America, 
Inc., and the other stockholders, all of whom are named in paragraph 
3 hereof, are severally engaged in purchasing commodities from sell- 
ers located in States other than the State in which such Service 
Company and said stockholders individually maintain their respec- 
tive principal places of business. Said stockholders, or some of them, 
daily transmit orders for the purchase of merchandise to respondent 
Service Company and such orders in nearly every case are trans- 
mitted by mail or other means of communication across State lines. 
In executing said orders and in purchasing the commodities specified 
therein, respondent Quality Bakers of America, Inc., transmits such 
orders and purchases commodities from 1 or more of a group of over 
200 manufacturers, processors, producers, or distributors, located in 
many different States, and who in a large majority of cases are located 
in a State other than the State of New York, where the Service Com- 
pany has its principal office and place of business. As a result of 
such purchase and sale transactions, respondent Quality Bakers of 
America, Inc., and each of its said stockholders transport or cause 
to be transported baker’s supplies and commodities from the sellers 
thereof, located in many different States, to, through, and into States 
other than the State of origin or shipment of such commodities. 
Said stockholders habitually transmit money or the equivalent thereof 
in payment of the purchase price for such commodities by United 
States mail and other means, from their individual places of business, 
usually across State lines, to the sellers of such merchandise and 
products, and the Service Company daily receives brokerage fees on 
purchases made by its stockholders through it, which are transmitted 
to it by such sellers located in States other than the State of New 
York, through the medium of the United States mails and other- 
wise, most of such remittances crossing State lines between the offices 
of such sellers and the offices of the Service Company. Such 
purchases by the Service Company’s stockholders through the Service 
Company, and the collection of such brokerage fees by said Service 
Company, in the manner stated, cannot be accomplished or brought 
about and is not effectuated except by the use of interstate channels of 


1340 FEDERAL TRADE COMMISSION DECISIONS 
Findings 29 F. Gy 


communication, nor are such commodities so purchased obtained, nor 
can they be obtained in most cases except by the transportation of 
the same, at the instance and request of the Service Company and its 
stockholders, from one State to, into, or through other States of the 
United States. In using such methods of ordering, purchasing, and 
making payment for commodities so purchased and in obtaining and 
collecting such brokerage fees, respondent Service Co. and its stock- 
holders operate in the channels of interstate commerce and are en- 
gaged in such commerce. Respondent Service Company is an 
indispensable interrelated instrumentality in the course of such 
commerce, and its operations cannot be conducted except by means of 
the use of facilities available in the channels of interstate trade, 
communication, and commerce. Out of the brokerage fees so 
collected, respondent Service Co. transmits money or its equivalent 
and services and benefits paid for by such fees from its office in 
New York to its stockholders in other States. Said Service Com- 
pany habitually sends its representatives from New York to its 
stockholders on their request to provide them with advice, expert 
knowledge, work, and labor, reports, recommendations, advertising 
matter, and other valuable things, both tangible and intangible. 
Many of the suggestions and recommendations of such representa- 
tives and the advertising matter are prepared and reduced to writing 
+n the offices of the Service Company and transmitted by mail and 
other means to the stockholders in States other than the State of 
New York. The operations of respondent Service Company are 
centered in its offices in New York, but extend into every State in 
which one or more of its stockholders and the sellers of commodities 
with whom it negotiates purchases of commodities are located. The 
plan of operation of the Service Company and its stockholders, above 
described, is an integral whole which cannot be separated into 
constituent parts without destroying the whole. Said plan of opera- 
tion contemplates the use of and uses the facilities and instrumen- 
talities of interstate commerce and is effectuated almost entirely 
through the means and channels of traffic and commerce among and 
between the several States. Some of said stockholders sell the bakery 
products which they manufacture in States other than the State in 
which such products are processed and manufactured, and transport 
or cause the said products to be transported from their respective 
places of business to such other States. 

Par. 6. In the course and conduct of its said business, respondent 
Service Company, since prior to June 19, 1936, has and does receive 
and accept from the numerous sellers of commodities above referred 
to, brokerage fees or commissions on purchases made by its stock- 
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holders through it, in the manner above stated. During the period 
from July 1, 1936 to July 1, 1937, the Service Company executed 
approximately 18,500 orders for the purchase of commodities on a 
brokerage fee basis for its stockholders, the purchase price of such 
commodities being estimated as having aggregated between $5,500,000 
and $5,900,000 in amount. On such purchases the Service Company 
received brokerage fees from the sellers of such commodities totaling 
$163,933.84 in amount. Since July 1, 1937 the Service Company has 
continued to purchase commodities on a brokerage fee basis for its 
stockholders in the same manner and using the same methods as 
those used in its operations before that date. 

Par. 7. Each member of the Association enters into a certain 
Membership and Service Agreement with the Association and the 
Service Company, jointly. Among the provisions of such agree- 
ment, is the following, which has been observed, complied with and 
effectuated, to wit: 

That all brokerage, selling and commissions, selling discounts or other 
amounts allowed by suppliers of materials, manufactured advertising, ma- 
chinery and equipment and collected by the Quality Bakers of America, 
Inc., shall be applied one-half to the credit of the Member’s dues on whose 
business the brokerage or allowance originated, and the remaining half 
shall be applied by the Board of Directors in such manner as it shall determine, 
for service purposes for the benefit of the members of the Quality Bakers of 
America. 

By another of the terms of said membership and service agreement, 
the members of the Association and the stockholders of the Service 
Company agree to pay dues to the Service Company. The amount 
of said dues for each member-stockholder is determined by the baking 
capacity of his plant, the minimum being set at the sum of $25 per 
week or $1,300 a year. Such dues are charged on the books of the 
Service Company against the individual member-stockholder and are 
offset by credits for one-half of the brokerage fees collected by the 
Service Company on purchases made by such member-stockholder 
through the Service Company. In 1936, the dues actually charged 
to stockholders ranged from nothing for suspended members to $5,920, 
_ the latter figure being for a stockholder with 5 plants. In 1936, of 
69 member-stockholders, 36 were credited with more from one-half 
of the brokerage fees collected by the Service Company on their 
purchases than the dues charged against them amounted to. In the 
cases of all but 10 of said stockholders, the total brokerage fees col- 
lected on purchases made by them through the Service Company 
exceeded the amount of dues charged against them. During the year 
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1936 the total amount of brokerage fees collected by the Service 
Company amounted to $181,528.20; of the amount, $90,760.10 was 
credited by the Service Company to the respective accounts of its 
member-stockholders. Dues charged against all the stockholders 
during 1936 amounted to $79,556. 

Par. 8. Each member of the Association (who are likewise stock- 
holders in the Service Company) has the above described member- 
ship agreement and service contract with the Association and Service 
Company jointly. Among the provisions in said membership agree- 
ment and service contract which are and have been observed and 
effectuated are the following: 

Quality Bakers of America, Inc. agrees, during the term of this agreement, 
to furnish the Member, in common with other members, various services or 
assistance in the management of its bakery, such services to be adjusted to 


meet the needs of the industry and the members. These services shali be 
rendered along the following broad lines: 


I 
EXECUTIVE SERVICE 


To advise on bakery management problems. 

To issue publications and bulletins to further the interchange of ideas. 

To conduct conferences. 

To further the development of various departmental activities to the end 
that all possible efficiencies and economies may be effected for members. 


UT 
MANUFACTURING SERVICE 


To render architectural and construction service. 
To advise on equipment. 

To render general operating efficiency service. 

To render production service. 

To advise on ingredients. 

To maintain a bread inspection and scoring service. 
To effect savings through pooled purchases. 


Ill 
MERCHANDISING SERVICE a 


To render sales promotion service. 

To issue sales bulletins and publications. 

To handle marketing research. 

To prepare an annual advertising campaign on a cost non-profit basis. 
To handle members’ individual advertising requirements. 

To render service on designing packages, trade marks, wrappers, ete. 
To conduct sales and advertising training courses. 


QUALITY BAKERS OF AMERICA ET AL. 1343 
aS28 Ft: Findings 
IV 


ADVISORY SERVICES 


To maintain special services in such fields as cost finding, comparisons and 
analysis; legal problems; trade mark protection; taxes; audits; insurance; gen- 
eral efficiency, etc. 

THE MEMBER AGREES to cooperate in furthering the various policies, plans and 
activities of the organization, and to carry out the suggestions and recommenda- 
tions made for the improvement of the Member’s business, failure to abide by 
any of them being sufficient reason for the cancellation of this agreement: ; 

That all information, ideas, records, forms, proceedings, or any parts of 
such, submitted to the Member by the Quality Bakers of America, or its op- 
erating unit, shall be held and treated as confidential, and used only for the 
benefit of members in good standing; 

That the Member owns, controls or operates a plant or plants for the manu- 
facture of bakery products in the following named city or cities, a detailed 
map showing actual trading area covered by all routes to be attached and made 
a part of this agreement. 

* * * * * * * 


That inasmuch as this is an organization of non-competitors, if the member 
shall in any manner become a competitor of any other member in the personal 
delivery field, the undersigned member consents that automatically he shall 
be dropped, and that this contract shall terminate, subject however to review 
by the Executive Committee. 

Par. 9. In the course and conduct of its said business, respondent, 
Quality Bakers of America, Inc., renders to all stockholders who 
purchase commodities through it, the service generally described in 
paragraph 8 above, under the headings “Executive service,” “Manu- 
facturing service” and “Merchandising service.” 

The expense of providing the above services to said buying stock- 
holders is paid from the monies received by the Service Company 
from brokerage fees collected and profits on commodities bought and 
sold by it. Stockholders whose credits for brokerage fees exceed the 
amounts charged for dues, may and do request the benefit of such 
services not included in the above services rendered to all stock- 
holders which are denominated Special Services and generally de- 
scribed under the heading “Advisory services” in paragraph 8 above. 
The cost of such special services is charged by the Service Company 
‘against the brokerage credits in excess of dues standing on the books 
of the Service Company in favor of the individual buying 
stockholder receiving such special services. 

All said services above described are in fact services rendered to 
the stockholder by the Service Company, and are designed to be 
and are services in connection with the purchase of commodities by 
such stockholders or in connection with the operation of their re- 
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spective businesses. Such services are not selling services rendered to 
any seller of commodities, nor services rendered by either the Serv- 
ice Company or its stockholders in connection with the sale of a 
commodity by any seller to the Service Company or its stockholders. 
There is no evidence in the record that the Service Company has 
contracted with any seller to render him any service in connection 
with the sale of his commodities or to find buyers for him or to 
promote the sale of his merchandise. 

Par. 10. The Service Company is a Delaware corporation, organ- 
ized under a general incorporation law governing the organization of 
corporations for profit, The stockholders elect a board of directors 
which elects the officers. The board of directors control the direct 
management, policies, and operations of the company, which are sim- 
ilar to those usually followed by corporations operating for profit, 
except that, exclusive of a nominal stock dividend, one-half of the 
profits accruing to the Service Company are distributed to the stock- 
holder on a patronage basis in proportion to the profits realized by 
the company on brokerage fees or other money received by it on pur- 
chasing transactions completed for the individual stockholder. 

The stock certificates issued to each stockholder contain the follow- 
ing provisions: 

Extract from Article V of By-Laws of Quality Bakers of America, Ine. 

Section 5. Transfer of Ownership. of Stock, No sale, assignment or pledge of 
the shares of capital stock of this Corporation shall be made by the owner 
thereof without the written consent of this Corporation ; and no stockholder 
of this Corporation shall have and possess any voting rights on said shares 
should he for any reason cease to be a member of Quality Bakers of America, 
an Unincorporated Association; and immediately upon ceasing to be such a 
member, he shall give and grant unto the Corporation the exclusive right, for 
a period of six months from the date thereof, to purchase, or nominate a pur- 
chaser, for the shares of stock then owned by the stockholder, at the price he 
shall have paid for the same upon his original subscription therefor; but failure 
on the part of the Corporation to act within such time, unless extended, shall 
render this restriction void. 

All of the profits of said company inure to the benefit of the stock- 
holders in the form of money and credits and valuable benefits and 
services. 

Par. 11. In all matters and transactions in which the Service Com- 
pany negotiates or deals with sellers in connection with the purchase 
of commodities by its stockholders, such Service Company is the agent 
and representative of such stockholders, acts in fact for them, and in 
their behalf, and is subject to their direct control. 
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The Commission concludes from the facts: 

That respondent, Quality Bakers of America, Inc., and its stock- 
~ holders are engaged in interstate commerce in all material aspects 
of the practices involved herein. 

That in the course of such commerce, respondent, Quality Bakers 
of America, Inc., is and”has been accepting and receiving brokerage 
fees from sellers on purchases of commodities made by its stock- 
holders through it, while acting as the agent, representative, and 
intermediary of such stockholders and for them in their behalf and 
while owned and controlled by such stockholders. . 

That respondent stockholders and other stockholders of the Service 
Company in practice receive such brokerage fees and commissions 
from respondent Quality Bakers of America, Inc., in money, credits, 
benefits, and services paid for and furnished from and by means of 
such brokerage fees. 

That said brokerage fees are paid by the sellers of commodities to 
respondent Service Company, and neither such Service Company nor 
any stockholder thereof renders any service, in connection with the 
sale of commodities, to any seller so paying such fees. 

That respondent Quality Bakers of America (The Association) is 
an organization designed and used to facilitate and further the ob- 
jectives, operations, policies, and businesses of the Service Company 
and its stockholders. 

That respondent, Quality Bakers of America, Inc., is not a cooper- 
ative association within the meaning of section 4 of the Robinson- 
Patman Act. 

That the plan of operation and the practices and policies of re- 
spondents, Quality Bakers of America, Inc., Quality Bakers of Amer- 
ica, and their members and stockholders result in the transmission of 
brokerage fees and commissions from sellers to buyers on transactions 
involving the purchase and sale of commodities in the course of inter- 
state commerce. 

That said acts, practices, and policies are violative of the pro- 

visions, paragraph C of section 2 of the Clayton Act, as amended. 

The respondents Washburn-Crosby Co., Inc., and Red Star Milling 
Co. were legally dissolved prior to the issuance and service of the 
complaint herein, and these companies are no longer corporate en- 
tities authorized to engage in business. The respondents Pillsbury 
Flour Mills Co., Consolidated Flour Mills Co., and Kansas Milling 
Co., ceased paying brokerage fees to Quality Bakers of America, Inc., 
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prior to the issuance and service of the complaint herein, have not 
resumed making such payments, and the Commission has no reason 
to apprehend that these respondents or any of them contemplate 
resuming or that they will resume the practice of paying such broker- 
age fees so discontinued prior to the issuance and service of said 
complaint. 

MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
parties respondent named in the caption hereof, testimony and other 
evidence, taken before John W. Addison, an examiner for the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint and in opposition thereto, briefs filed in 
support of said complaint and in opposition thereto and the oral 
arguments of Allen C. Phelps, counsel for the Commission and Guy 
C. Heater and Bradshaw Mintener, counsel for certain of the re- 
spondents, and the Commission having made its findings as to the 
facts and its conclusion that the said parties respondent have vio- 
lated, and are now violating, the provisions of an act of Congress 
approved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies and for other pur- 
poses” as amended by an act of Congress approved June 19, 1936, 
entitled “An Act to amend section 2 of the act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes’ approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 18), and for other purposes”: 

It is ordered, That respondents Quality Bakers of America, an 
unincorporated association, and Quality Bakers of America, Inc., a 
corporation, and their respective officers, representatives, agents, and 
employees, in connection with the purchase of commodities in inter- 
state commerce by any member of said Quality Bakers of America 
or by any stockholder of said Quality Bakers of America, Inc., do 
forthwith cease and desist from receiving or accepting any broker- 
age fees or commissions or any allowances or discounts in leu 
thereof, and do forthwith cease and desist from granting, paying, 
transmitting, or delivering any such fees, commissions, allowances, 
or discounts to said members or stockholders, either directly in the 
form of money or credits, or indirectly in the form of services, 
facilities, property or benefits provided or furnished through or by 
means of the expenditure or use of any such brokerage fees, com- 
missions, allowances, or discounts. 
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[t is further ordered, That respondents Firch Baking Co., Inc., 
Dreikorn Bakery, Inc., The Jacob Laub Baking Co., Liberty Baking 
Co., Stroehmann Brothers Co. and Vermont Baking Co., and their 
officers, representatives, agents, and employees, in connection with the 
purchase of commodities by said respondents in interstate commerce, 
do forthwith cease and desist from receiving or accepting from the 
sellers of such commodities, directly or indirectly, any brokerage 
fees or commissions or any allowances or discounts in lieu thereof, 
and from receiving or accepting from respondents Quality Bakers 
of America or Quality Bakers of America, Inc., any brokerage fees 
or commissions or any allowances or discounts in leu thereof, re- 
ceived or accepted by said last-named respondents from such sellers, 

either in the form of money or credits or in the form of services, 
facilities, property, or benefits provided or furnished by said Quality 
Bakers of America or Quality Bakers of America, Inc., through or 
by means of the expenditure or use of any such brokerage fees, com- 
missions, allowances or discounts. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents Washburn Crosby Co., 
Inc., and Red Star Milling Co. for the reason that prior to the issu- 
ance and service of the complaint herein these respondents were 
legally dissolved. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents Pillsbury Flour Mills Co., 
Consolidated Flour Mills Co., and Kansas Milling Co., for the reason 
that prior to the issuance and service of the complaint herein, these 
respondents ceased paying brokerage fees to respondent Quality 
Bakers of America, Inc., and the Commission has no reason to ap- 
prehend that said respondents or any of them contemplate resuming 
or will resume the practice of paying such brokerage fees to said 
respondent. 

It is further ordered, That the parties respondent shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


ROBERT H. BENSON AND EMMA BENSON, TRADING AS 


BENSON SPECIALTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3795. Complaint, May 29, 1939. Decision, Now. 15, 1939 


Where two partners engaged in sale and distribution of specialty merchandise, 


(a) 


(0) 


including pens, jewelry, electric water heaters, and various other products, 
in commerce among the various States and in the District of Columbia ; 
in representing, or purporting to represent, quality, material, construction, 
durability, and other characteristics of their various products, as promoted ~ 
from time to time, and price at which sold, through advertising circulars 
and other printed matter and advertising insertions in newspapers, periodi- 
cals, and other publications distributed among prospective purchasers in 
the various States and in the District of Columbia— 

Represented, as typical, that certain fountain pens thus described and 
offered were unbreakable, carried a lifetime guarantee, and never needed 
repairs, and that cross necklaces thus offered were set with “facsimile” 
diamonds and carried an unlimited guarantee against tarnishing, loss of 
brilliancy, or of stones, etc., and were made of 14 carat gold or silver, facts 
being articles in question were not guaranteed, pens were not unbreakable 
and would need repairs, necklaces and other jewelry were neither 14 
carat gold nor silver, and jewelry was of very cheap grade and quality, 
would soon tarnish, and was not equipped, as represented through word 
“facsimile,” with stones having general appearance, quality, and brilliance 
possessed by diamonds and quality and value greater than imitation dia- 
monds, and purported stones did not have same general appearance, etc., 
as genuine diamonds and were of no better grade or quality than ordinary 
cheap imitations ; 

Represented, directly and indirectly, that certain pens, necklaces, and 
hot water discs had. customary and usual retail prices greatly in excess 
of those at which they were offered and sold with certificates or coupons, 
and that said certificates or coupons had, in connection with purchase of 
such products, certain specified values, through such statements, among 
others, as “SPECIAL. This certificate and 59¢ entitles the bearer to one 
of our genuine indestructible $3.00 vacuum filler sackless fountain pens. 
* * * will be $3.00 after sale,” etc., and “* * * This coupon and only 
59¢ entitles bearer to one of our regular $5.00 cross necklaces. * * * This 
offer made possible by the manufacturer. * * *,” and “ * * * This coupon 
and $1.98 entitles the bearer to one of our regular $5.00 Hlectro Heat 
Kwick hot water disc as above described. * * *,” facts being prices rep- 
resented as customary retail prices of such products were fictitious and 
greatly in excess of those at which they were customarily offered and 
sold in normal course of business, certificates or coupons in question did 
not have value of $4.41, $3.02, or $2.41, as specified in such advertisements, 
but had no value whatever as prices charged in addition thereto were 


BENSON SPECIALTY GO. 1349 


1348 Complaint 


regular and customary prices at which they sold their products in usual 
course of business; 

(c) Represented, through such advertisements as above set forth, that said 
offers were special and limited, through such statements as “* * * 
Introductory offer. * * * Limit 8 pens to each customer,” and, in con- 
nection with necklaces, “* * * Limit 2toacoupon. * * * offer made 
possible by the manufacturer. Limited supply for this special sale,” and, 
in connection with hot water pads, “* * * Through special arrangement 
with the manufacturer we are able to offer for 2 days only a special 
advertising discount of $3.02 * * *,” and “* * * limited supply only 
one to each coupon,” facts being said offers were neither introductory nor 
special and number of articles which might be purchased by any customer 
was not limited, but they sold as many as purchaser was willing to buy; 

(d) Made use of words, in their various advertisements of their electric hot 
water heaters, “Underwriters Laboratories seal of approval on the 8 ft. 
cord of every Electro Heat Kwick,” facts being entire electric water heater 
had not been approved by Underwriters Laboratory, as purchaser or pros- 
pective purchaser was thereby led to believe, but only cord for attaching 
heater to electric outlet; and 

(e) Represented, in said advertisements, that such product had been tested 
and approved by duly’ qualified testing laboratory having facilities to 
make such test and certificate of merit issued, thereby approving said 
product as safe, sanitary, and speedy in action, through use of insignia 
or seal in advertisements bearing the words “Automotive Test Labora- 
tories of America tested and approved Atla,” facts being said Test Labora- 
tories had no official standing, lacked facilities, or laboratory necessary 
to make efficient tests of such a device, and product in question had been 
found to be unsafe for use by attaching to ordinary household socket ; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous belief that all said representations were 
true, and that they had truthfully represented the quality, material, con- 
struction, durability, and other characteristics of their various products 
and the prices at which they were sold, and with result, by reason of 
such erroneous and mistaken belief, that number of purchasing public 
were induced to buy their said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Uv. L. E. Creel, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Robert H. Benson 
and Emma Benson, individually and as copartners trading as Benson 
Specialty Co., hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
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interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondents, Robert H. Benson and Emma Benson, 
are individuals and copartners trading as Benson Specialty Co. and 
have their office and principal place of business at 251 Plymouth 
Building in the city of Minneapolis, State of Minnesota. 

Respondents are now, and for several years last past have been, 
engaged in the sale and distribution in commerce among and between 
the various States of the United States and in the District of Colum- 
bia of specialty merchandise including pens, jewelry, electric water 
heaters, and various other products. 

In the course and conduct of their business the respondents promote 
the sale of certain types of merchandise during one period of time. 
and other types of merchandise at other times but continue to use in 
the sale and distribution of all such merchandise the sales plan and 
other practices herein described. ' 

Respondents cause said products, when sold, to be transported from 
their place of business in the State of Mirinesota to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said products. 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. For the purpose of inducing the purchase of the various 
products sold and distributed by them, the respondents, in the course 
and conduct of their business, have engaged in the practice of falsely 
representing the quality, material, construction, durability and other 
characteristics of their various products and the price at which said 
products are sold and distributed by them. Such false statements 
and representations are disseminated by means of advertising circu- 
lars and other printed: matter and by insertions in advertisements: 
appearing in newspapers, magazines and other publications, all of 
which are distributed among prospective purchasers of said products 
located in the various States of the United States and in the District 
of Columbia. 

Par. 3. Among and typical of the acts and practices above described 
the respondents falsely represent the quality, material, construction, 
durability, and other characteristics of certain of their products, 
namely, fountain pens and jewelry. As an example of this practice, 
the respondents place the following statements in various advertise- 
ments disseminated as aforesaid : 

$3.00 vacuum filler sackless fountain pens. A lifetime guarantee with each 


pen. No repair bills. Every pen tested and guaranteed to be unbreakable 
for life, 
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Cross Necklaces in Plain Gold, Silver or Beautiful Facsimile Diamonds. Life- 

time Guarantee. Unlimited guarantee against tarnishing, loss of brilliancy, loss 
of stones or in any other form. Choice of 14K Gold or Silver. 
By means of the above representations and others similar thereto not 
specifically set out herein the respondents represent that their fountain 
pens are unbreakable, carry a lifetime guarantee, and never need re- 
pairs. In truth and in fact, said pens are not unbreakable for life, 
do not carry a lifetime guarantee and will need repairs. 

In the same manner the respondents represent that the cross neck- 
laces sold and distributed by them are set with facsimile diamonds, 
that they carry an unlimited guarantee against tarnishing, loss of 
brilliancy, loss of stones, or in any other form and that said jewelry 
is made of 14K gold or silver. In truth and in fact, the necklaces 
and other articles of jewelry sold and distributed by the respondents 
are not 14 carat gold or silver. Said articles of jewelry are not guar- 
anteed to last a lifetime, or guaranteed not to tarnish, and the stones 
are not guaranteed against loss of brilliancy. In fact, said jewelry 
is of a very cheap grade and quality and will tarnish immediately or 
within a very short time. By the use of the word facsimile as de- 
scriptive of their diamonds, respondents represent that the various 
articles of jewelry sold and distributed by them are equipped with 
stones having a general appearance, quality, and brilhance possessed 
by diamonds and are of a quality and value greater than imitation 
diamonds. The jewelry sold and distributed by the respondents is 
not set with diamonds or facsimile diamonds and the purported stones 
do not have the same general appearance, quality, or brilliance pos- 
sessed by genuine diamonds and are not of any better grade or quality 
than ordinary cheap imitations. 

Par. 4. Another and typical act and practice engaged in by the 
respondents in falsely representing their products and the terms and 
conditions under which said products are sold is the use of a pur- 
ported coupon in their various advertising disseminated as aforesaid 
containing statements and representations with reference to the vari- 
ous conditions of the offer of sale. Among and typical of such state- 
ments and representations are the following: 


SPECIAL 


This certificate and 59¢ entitles the bearer to one of our genuine indestructible 
$3.00 vacuum filler sackless fountain pens. Introductory offer. This pen will 
be $3.00 after sale. Limit 3 pens to each customer. 

This certificate is worth $4.41. This coupon and only 59¢ entitles bearer 
to one of our regular $5.00 cross necklaces. Limit 2 to a coupon. This offer 
made possible by the manufacturer. Limited supply for this special sale. 

This coupon is worth $3.02. This coupon and $1.98 entitles the bearer to 
one of our regular $5.00 Electro Heat Kwick hot water dise as above described. 
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Limited Supply at Introductory Price. Through special arrangement with the 
manufacturer we are able to offer for 2 days only a special advertising dis- 
count of $3.02 on each Blectro Heat Kwick nationally advertised at $5.00. 
Note—due to limited supply only one to each coupon. 

By means of the above representations and others similar thereto 
not specifically set out herein the respondents represent both directly 
and indirectly that the customary and usual retail prices at which 
their various products are offered for sale and sold are greatly in 
excess of the retail prices at which they are offered for sale and sold 
under the terms and conditions as set out in said advertisements; that 
the certificate or coupon referred to is actually worth $4.41, $3.02, 
or $2.41 when offered as part payment of the purchase price of any 
specified article. By the same means the respondents represent that 
they are conducting a special or introductory offer and that the | 
supply is limited to one, two, or three articles to each customer as 
specified in the advertisement. 

In truth and in fact, the prices represented by the respondents as 
the customary retail prices of their products are, in fact, fictitious 
and greatly in excess of the prices at which said products are custom- 
arily offered for sale and sold by the respondents in the normal course 
of business. The respondents are not conducting an introductory or 
special offer and the certificate or coupon referred to in said adver- 
tisements does not have the value of $4.41, $3.02, or $2.41 as therein 
specified and do not have any value whatsoever as the price charged 
by the respondents in addition to the certificate or coupon is the 
regular and customary prices at which respondents sell their products 
in the usual course of business. The respondents do not limit the 
number of articles which may be purchased by any customer but sell 
as many of such articles as the purchaser is willing to buy. 

Par. 5. Another and typical act and practice engaged in by the 
respondents in falsely representing their products are representations 
and statements made with reference to certain hot water heaters sold 
and distributed by the respondents known as Electro Heat Kwick 
Heaters. Typical of this practice is the use in their various adver- 
tisements disseminated as aforesaid of the statement: “Underwriters 
Laboratories seal of approval on the 8 ft. cord of every Electro Heat 
Kwick” and, in addition, the use of the insignia or seal bearing the 
words “Automotive Test Laboratories of America tested and approved 
Atla.” 

By this means the purchaser or prospective purchaser is led to be- 
lieve that the entire electric hot water heater has been approved by 
the Underwriters Laboratory when, in truth and in fact, only the 
cord used for attaching respondents’ heater to an electric outlet has 
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been approved by the Underwriters. By the use of the seal of the 
Automotive Test Laboratories of America the respondents represent 
that said product has been tested and approved by a duly qualified 
testing laboratory having facilities to make such tests and that a 
certificate of merit has been issued by such laboratory approving said 
product as being safe, sanitary, and speedy in action. In truth and in 
fact, the Automotive Test Laboratories of America has no official 
standing and lacks the facilities or laboratory necessary to make 
efficient tests of such a device. Furthermore, said product has been 
found to be unsafe for use by attaching to the ordinary household 
socket. : 

Par. 6. The use by the respondents of the aforesaid acts and practices 
has had, and now has, a capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true and that the respond- 
ents have truthfully represented the quality, material, construction, 
durability, and other characteristics of their various products and 
the prices at which said products are sold. On account of this 
erroneous and mistaken belief a number of the purchasing public 
have been induced to purchase respondents’ products. 

Par. 7. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Frnprnes As TO THE Facts, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 29th day of May 1939, issued 
and thereafter served its complaint in this proceeding upon respond- 
ents, Robert H. Benson and Emma Benson, individually and as 
copartners trading as Benson Specialty Co., charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. On the 4th day of October 1939, 
the respondents filed their answer, in which answer they admitted all 
the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said 
facts. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 
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Paracrapn 1. Respondents, Robert H. Benson and Emma Benson, 
are individuals and copartners trading as Benson Specialty Co. and 
have their office and principal place of business at 251 Plymouth 
Building in the city of Minneapolis, State of Minnesota. 

Respondents are now, and for several years last past have been, 
engaged in the sale and distribution in commerce among and between 
the various States of the United States and in the District of Colum- 
bia, of specialty merchandise including pens, jewelry, electric water 
heaters, and various other products. 

In the course and conduct of their business the respondents pro- 
mote the sale of certain types of merchandise during one period of 
time and other types of merchandise at other times but continue 
to use in the sale and distribution of all such merchandise the sales 
plan and other practices herein described. 

Respondents cause said products, when sold, to be transported 
from their place of business in the State of Minnesota to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at 
all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. For the purpose of inducing the purchase of the various 
products sold and distributed by them, the respondents, in the course 
and conduct of their business, have engaged in the practice of falsely 
representing the quality, material, construction, durability, and other 
characteristics of their various products and the price at which 
said products are sold and distributed by them. Such false state- 
ments and representations are disseminated by means of advertising 
circulars and other printed matter and by insertions in advertise- 
ments appearing in newspapers, magazines, and other publications, 
all of which are distributed among prospective purchasers of said 
products located in the various States of the United States and in 
the District of Columbia. 

Par. 3. Among and typical of the acts and practices above de- 
scribed the respondents falsely represent the quality, material, con- 
struction, durability, and other characteristics of certain of, their 
products, namely, fountain pens and jewelry. As an example of 
this practice, the respondents place the following statements im 
various advertisements disseminated as aforesaid: 

$3.00 vacuum filler sackless fountain pens. A lifetime guarantee with each 


pen. No repair bills. Every pen tested and guaranteed to be unbreakable 
for life. - 
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- Cross Necklaces in Plain Gold, Silver or Beautiful Facsimile Diamonds. 
Lifetime Guarantee. Unlimited guarantee against tarnishing, loss of brilliancy, 
loss of stones or in any other form. Choice of 14K Gold or Silver. 

By means of the above representations and others similar thereto 
not specifically set out herein, the respondents represent that their 
fountain pens are unbreakable, carry a lifetime guarantee and never 
need repairs. In truth and in fact, said pens are not unbreakable 
for life, do not carry a lifetime guarantee and will need repairs. 

In the same manner the respondents represent that the cross neck- 
laces sold and distributed by them are set with facsimile diamonds, 
that they carry an unlimited guarantee against tarnishing, loss of 
brilliancy, loss of stones or in any other form and that said jewelry 
is made of 14K gold or silver. In truth and in fact, the necklaces 
and other articles of jewelry sold and distributed by the respondents 
are not 14 carat gold or silver. Said articles of jewelry are not guar- 
anteed to last a lifetime, or guaranteed not to tarnish, and the stones 
are not guaranteed against loss of brillancy. In fact, said jewelry 
is of a very cheap grade and quality and will tarnish immediately 
or within a very short time. By the use of the word facsimile as 
desscriptive of their diamonds, respondents represent that the vari- 
ous articles of jewelry sold and distributed by them are equipped 
with stones having a general appearance, quality, and brilliance 
possessed by diamonds and are of a quality and value greater than 
imitation diamonds. The jewelry sold and distributed by the re- 
spondents is not set with diamonds or facsimile diamonds and the 
purported stones do not have the same general appearance, quality, 
or brilliance possessed by genuine diamonds and are not of any 
better grade or quality than ordinary cheap imitations. 

Par. 4. Another and typical act and practice engaged in by the 
respondents in falsely representing their products and the terms and 
conditions under which said products are sold is the use of a pur- 
ported coupon in their various advertising disseminated as aforesaid 
containing statements and representations with reference to the vari- 
ous conditions of the offer of sale. Among and typical of such state- 
ments and representations are the following: 


SPECIAL 


This certificate and 59¢ entitles the bearer to one of our genuine indestructible 
$3.00 vacuum filler sackless fountain pens. Introductory offer. This pen will 
be $3.00 after sale. Limit 3 pens to each customer. 

This certificate is worth $4.41. This coupon and only 59¢ entitles bearer to 
one of our regular $5.00 cross necklaces. Limit 2 toa coupon. This offer made 
possible by the manufacturer. Limited supply for this special sale. 

This coupon is worth $3.02. This coupon and $1.98 entitles the bearer to one of 
our regular $5.00 Electro Heat Kwick hot water disc as above described. Lim- 
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ited Supply at Introductory Price. Through special arrangement with the man- 
ufacturer we are able to offer for 2 days only a special advertising discount of 
$3.02 on each Electro Heat Kwick nationally advertised at $5.00. Note—due to 
limited supply only one to each coupon. 

By means of the above representations and others similar thereto not 
specifically set out herein, the respondents represent both directly and 
indirectly that the customary and usual retail prices at which their 
various products are offered for sale and sold are greatly in excess 
of the retail prices at which they are offered for sale and sold under 
the terms and conditions as set out in said advertisements; that the 
certificate or coupon referred to is actually worth $4.41, $3.02, or 
$2.41 when offered as part payment of the purchase price of any 
specified article. By the same means the respondents represent that 
they are conducting a special or introductory offer and that the sup-_ 
ply is limited to one, two, or three articles to each customer as speci- 
fied in the advertisement. 

In truth and in fact, the prices represented by the respondents as 
the customary retail prices of their products are, in fact, fictitious 
and greatly in excess of the prices at which said products are cus- 
tomarily offered for sale and sold by the respondents in the normal 
course of business. The respondents are not conducting an introduc- 
tory or special offer and the certificate or coupon referred to in said 
advertisements does not have the value of $4.41, $3.02, or $2.41 as 
therein specified and do not have any value whatsoever as the price 
charged by the respondents in addition to the certificate or coupon 
is the regular customary prices at which respondents sell their prod- 
ucts in the usual course of business. The respondents do not, limit the 
number of articles which may be purchased by any customer but sell 
as many of such articles as the purchaser is willing to buy. 

Par. 5. Another and typical act and practice engaged in by the re- 
spondents in falsely representing their products are representations 
and statements made with reference to certain hot. water heaters sold 
and distributed by the respondents known as Electro Heat Kwick 
Heaters. Typical of this practice is the use in their various advertise- 
ments disseminated as aforesaid of the statement: “Underwriters 
Laboratories seal of approval on the 8 ft. cord of every Electro Heat 
Kwick” and, in addition, the use of the insignia or seal bearing the 
words “Automotive Test Laboratories of America tested and 

approved Atla.” 

By this means the purchaser or prospective purchaser is led to 
believe that the entire electric hot water heater has been approved. by 
the Underwriters Laboratory when, in truth and in fact, only the 
cord used for attaching respondents’ heater to an electric outlet has 
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been approved by the Underwriters. By the use of the seal of the 
Automotive Test Laboratories of America the respondents represent 
that said product has been tested and approved by a duly qualified 
testing laboratory having facilities to make such tests and that a 
certificate of merit has been issued by such laboratory approving said 
product as being safe, sanitary, and speedy in action. In truth and 
in fact, the Automotive Test Laboratories of America has no official 
standing and lacks the facilities or laboratory necessary to make effi- 
cient tests of such a device. Furthermore, said product has been 
found to be unsafe for use by attaching to the ordinary household 
socket. 

Par. 6. The use by the respondents of the aforesaid acts and prac- 
tices has had, and now has, a capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous belief that all of said representations are true and that the re- 
spondents have truthfully represented the quality, material, construc- 
tion, durability, and other characteristics of their various products 
and the prices at which said products are sold. On account of this 
erroneous and mistaken belief a number of the purchasing public 
have been induced to purchase respondents’ products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, in which answer respondents admit all the material 
allegations of fact set forth im said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act, 

It is ordered, That the respondents, Robert H. Benson and Emma 
Benson, individually and as copartners trading as Benson Specialty 
Co., their representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of pens, jewelry, electric water heaters, or 
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other products in commerce as “eommerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing as the customary or regular price or value of 
respondents’ products prices and values which are in fact fictitious 
and greatly in excess of the prices at which such products are cus- 
tomarily offered for sale and sold in the normal course of business. 

2. Representing that the price at which respondents offer for sale 
and sell their various products constitutes a discount to the purchaser 
or is a special or introductory price when in fact such price is the 
usual and customary price at which the respondents sell such prod- 
ucts in the normal and usual course of business. 

3. Representing that any articles of merchandise customarily and 
regularly sold in connection with the use of any purported certificate 
or other similar device have any value in excess of the actual money 
price required to be paid. 

4. Representing that any coupon or similar device has any mone- 
tary value in the purchase of an article which is customarily or 
regularly sold by the respondents with or without such coupon or 
similar device at the price required to be paid. 

5. Representing that the fountain pens sold and distributed by 
respondents will last a lifetime, will never need repair, are unbreak- 
able, or that such pens are “guaranteed.” | 

6. Representing that respondents’ necklaces can be worn a life- 
time or any appreciable period of time and remain free from tarnish, 
loss of brilliancy, or loss of stones; or representing that such neck- 
laces are set with “facsimile” diamonds or representing, by the use 
~ of any other language, that the settings in such necklaces are other 
than imitation stones. 

7. Representing that the rings and necklaces sold and distributed 
by the respondents are 14 carat gold or silver or that they contain 
any substantial amount of gold or silver when such is not the fact. 

8. Representing that respondents’ electric hot water heaters or . 
other products have been tested in any specific respect unless and 
until such products have actually been tested and approved by a duly 
qualified testing laboratory having the facilities necessary to make 
such tests. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
repert in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Matter OF 


WILLARD C. McAHREN AND MAUDE B. McAHREN, TRAD- 
ING AS PURITY PRODUCTS COMPANY, AND LANDON 
& WARNER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3847. Complaint, July 13, 1939—Decision, Nov. Lo, 1939 


Where two individuals engaged in distribution and sale, under name “Wheatol,” 


(a) 


(bd) 


of certain drug by them claimed to contain vitamin H, to members of 
purchasing public in various States and in the District of Columbia; in 
advertisements which they disseminated through the mails and through 
circulars and other printed matter distributed in commerce among the 
various States, and through other means, and which were intended and 
likely to induce purchase of said “Wheatol”— 

Represented, directly and by implications, that impairment of youthful 
vigor, vitality, and general well-being in males up to and considerably over 
50 years of age waS due to an inadequate supply of vitamin E and could 
be averted or delayed by the use of “Wheatol” as source of vitamin E; and 
Represented that vitamin E had a direct effect upon the organs of repro- 
duction and their functioning and that the absence, loss, or impairment of 
sexual desire, fertility, or vigor in both sexes, and, in the female, inability 
to bear children successfully after conception, were due to a deficiency of 
Vitamin E, and that such conditions would be corrected by use of said 


“Wheatol” ; 


Facts being advancing years in the male result in a gradual impairment of 


youthful physical vigor, vitality, and general condition, such impairment 
is not due to deficiency of vitamin and cannot be averted or delayed by 
use thereof or of “Wheatol,” inability aforesaid in women is usually due 
to pathological conditions and anatomical abnormalities and not to defi- 
ciency in vitamin H, and such inability will not be remedied or corrected 
by use of “Wheatol,” except in cases of rare occurrence where such inability 
may be due to deficiency of vitamin E of degree no greater than is sus- 
ceptible of replacement by vitamin E content of said “Wheatol,” existence 
of deficiency in such vitamin cannot be determined by layman solely from 
objective symptoms, but only by physicians after consideration of many 
factors, of which such symptoms are but one, and in other respects ailments 
and conditions aforesaid would not be corrected through use of said 
preparation or drug, which will not render potent or fertile those who 


are not; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such false statements, representa- 
tions, and claims were true, and that said preparation possessed properties 
claimed and represented and would accomplish results indicated, and of 
causing such portion of said public, because of such belief, to purchase sub- 
stantial quantities thereof : 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Randolph W. Branch for the Commission. , 
Mr. George Landon, of Chicago, Il., for Landon & Warner Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested im it by said act, the Federal 
Trade Commission, having reason to believe that Willard C. Me- 
Ahren and Maude B. McAhren, individuals, trading and doing busi- 
ness under the name of Purity Products Co., and Landon & Warner 
Co., a corporation, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that. 
respect, as follows: 

Paracrarn 1. Respondents Willard C. and Maude B. McAhren. 
and individuals trading and doimg business under the name of 
Purity Products Co, and having an office and principal place of busi- 
ness at 801 Bluff Road, Sioux City, Iowa. 

Respondent Landon & Warner Co. is a corporation, organized. 
under the laws of the State of Illinois, and having an office and 
principal place of business at 360 North Michigan Avenue, Chicago, 
Ill. 

Par. 2. Respondents Willard C. and Maude B. McAhren, trading 
and doing business under the name of Purity Products Co., are now,. 
and have been for more than 10 months last past, engaged in the 
business of distributing and selling a certain drug, as “drug” is: 
defined in the Federal Trade Commission Act, known as “Wheatol,” 
and claimed by respondents to contain Vitamin E. Respondents sell 
said preparation to members of the purchasing public situated in 
the various States of the United States and in the District of Colum- 
bia, and cause such preparation, when sold, to be transported fron: 
their aforesaid place of business in the State of Iowa to purchasers 
located in the various States of the United States other than the State: 
of Iowa and in the District of Columbia. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade: 
in coramerce in said preparation among and between the various: 
States of the United States and in the District of Columbia. 

Respondent Landon & Warner Co. is and has been the advertising 
agent for the respondents Willard C. and Maude B. McAhren and 
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has participated in the preparation and dissemination of the adver- 
tising matter to which reference is hereinafter made. 

Par. 3. In the course and conduct of the business of respondents 
Willard C. and Maude B. McAhren, the said respondents have dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning the 
said Wheatol by United States mails and also in circulars and other 
printed matter, all of which are distributed in commerce among and 
between the various States of the United States and by other means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said Wheatol; and have dis- 
seminated and are now disseminating, and have caused and are now 
causing the dissemination of, false advertisements concerning said 
Wheatol by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of the said 
preparation in commerce, as commerce is defined in the Federal 
Trade Commission Act. 

Among and typical of the false statements and representations 
contained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid are the following: 


As for men past fifty, they should still be in their full prime both mentally 
and physically. 

DO NOT SLIP INTO PREMATURE OLD AGE! There are many LIS oe ag 
~who feel themselves slipping into premature old age, their normal vigor and vital- 
ity so impaired they are no longer LIVING but EXISTING! 

IT IS A NEW SCIENTIFIC DISCOVERY OF A VITAMIN WHICH IS 
GALLED THE “ANTI-STERILITY VITAMIN” * * * and it comes under 
the head of VITAMIN E and has to do with fertility, youthful vigor and all the 
other desirable things which we mortals covet! Various names have been applied 
to this new Vitamin E such as anti-sterility, fertility, etc, but * * * it should 
be called “THE VITAMIN OF GENERAL FITNESS.” 

Well, we are writing this letter to tell you of a new discovery called “Wheatol”. 

It is one of the most potent sources known for VITAMIN E. 

But they (Vitamins A, B, C, D and G) are not specifically devoted to the repro- 
ductive organs * * * as is our friend “VITAMIN BH” * * *. 

Recent biochemical research indicates that premature senescence (old age) 
can be markedly delayed by adequate amounts of VITAMIN EH. 

Deficiency of this “anti-sterility” vitamin produces sterility in both male and 
female. * * * It helps the proper development of the adolescent boy or girl; 
the man or woman needs it most of all during “middle life” and it helps the pro- 
motion of fertility and vigor far along into old age—for science has established 
Vitamin E deficiency as a definite entity through experimentation. 

If your vitality is lowered; if you have a feeling of sluggishness and fatigue 
constantly ; if life has lost its zest and zip; if you are without “yep” after a hard 
day’s work in the office or home; if, when you see a romantic picture on the screen, 
you sigh for the thrill which is absent from your life, then by all means give 
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Wheatol a chance to come to your rescue—by supplying you with the needed Vita- 
min E. And when you have given this wonder-discovery a fair trial by taking as: 
directed for one week, you will feel that it is the one thing to restore your old- 


time vim and vigor * * *. 

And just what is VITAMIN E deficiency, do I hear you ask? Well, it has 
been established AS AN ACTUAL ENTITY in leading clinics and has to do 
with sterility; habitual abortion in females; sterility and impotence in males; 
proper development of the adolescent boy and girl; suckling paralysis in the 
infant; premature old age, and all such diseases as lack of VITAMIN E can 
produce. In fact, VITAMIN E is used from the cradle to the grave, and 
“WHEATOL,” is representative, should be administered REGULARLY until 
such - “deficiency” symptoms subsides. * * * Its use should be continual 
for some months after the symptoms have subsided to assure its complete 
subsidence. 

Par. 4. Through the use of the representations and statements: 
hereinbefore set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of the causes of the ailments 
and conditions of the human body for which respondents recom- 
mend and have recommended the said Wheatol, the preparation 
itself and its effectiveness in the treatment of certain ailments and 
conditions, respondents directly and by implication, among other 
things, have represented that impairment of youthful vigor, vitality, 
and general well-being in males up to and considerably over 50 years. 
of age is due to an inadequate supply of Vitamin E and can be 
averted or delayed by the use of Wheatol, which is a source of 
Vitemin E; that Vitamin E has a direct effect upon the organs of 
reproduction and their functioning and that the absence, loss, or 
impairment of sexual desire, fertility, or vigor in both sexes and, 
in the female, inability to bear children successfully after conception, 
are due to a deficiency of Vitamin E and will be engendered, re- 
stored, or renewed by the use of Wheatol. 

Par. 5. The aforesaid representations used and disseminated by 
respondents in the manner above described are grossly exaggerated, 
misleading and untrue and constitute false advertising. In truth 
and in fact, advancing years in the male result in a gradual im- 
pairment of youthful physical vigor, vitality, and general condition 3. 
this impairment is not due to a deficiency of Vitamin E and cannot 
be averted or delayed by the use of Vitamin E or Wheatol. Only 
in rare cases involving habitual involuntary abortion in women does 
Vitamin E deficiency affect the organs of reproduction or their 
‘functioning. Absence, loss, or impairment of sexual desire or im- 
potency or sterility in either sex is not due to a deficiency of Vita- 
min E and will not be engendered, restored, or removed by the use 
of Wheatol. Women’s inability to bear children successfully after 
conception is usually due to pathological conditions and anatomical 
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abnormalities and not to a deficiency in Vitamin FE, and will not be 
remedied or corrected by the use of Wheatol, except in cases of 
rare occurrence where such inability may be due to a deficiency 
of Vitamin E of a degree no greater than is susceptible of replace- 
ment by the Vitamin E content of Wheatol. The existence of a 
deficiency in Vitamin E cannot be determined by laymen solely 
from objective symptoms, but only by physicians after a considera- 
tion of many factors of which the objective symptoms are but one. 

Par. 6. The use by respondents of the foregoing false, deceptive, 
and misleading statements, representations, and claims disseminated 
as aforesaid, with respect to the said preparation and the causes 
of ailments and conditions of the human body for which respondents 
have recommended Wheatol, has had and now has the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief 
that such false statements, representations, and claims are true, that 
the said preparation possesses the properties claimed and repre- 
sented and will accomplish the results indicated, and causes and 
has caused a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase substantial 
quantities of the said preparation. 

Par. 7. The aforesaid acts and practices of said respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1939, issued, and there- 
after served its complaint in this proceeding upon the respondents, 
Willard C. McAhren and Maude B. McAhren, individuals, trading 
and doing business under the name Purity Products Co., on 
July 15, 1939, and upon respondent Landon & Warner Co.,\a cor- 
poration, on July 14, 1939, charging them with unfair and deceptive 
acts and practices in commerce in violation of the provisions of 
said act. On August 26, 1939, respondents Willard C. and Maude 
B. McAhren filed their answer, in which answer they admitted all 
the material allegations of fact set forth im said complaint, and 
waived all intervening procedure and further hearing as to the 
facts. On July 31, 1939, respondent Landon & Warner Co. filed 
its answer denying participation in the preparation or dissemination 
of the advertising to which the complaint refers, and denying 
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knowledge as to all the other allegations of the complaint. There- 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint and answers, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises, finds this proceeding is in the interest of the public, 
and as to respondents Willard C. McAhren and Maude B. McAhren, 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Willard C. and Maude B. McAhren 
are individuals trading and doing business under the name of 
Purity Products Co. and having an office and principal place of 
business at 801 Bluff Road, Sioux City, Iowa. 

Par. 2. Respondents Willard C. and Maude B. McAhren, trading 
and doing business under the name of Purity Products Co., are now, 
and have been for more than 1 year last past, engaged in the busi- 
ness of distributing and selling a certain drug, as “drug” is defined 
in the Federal Trade Commission Act, known as “Wheatol,” and 
claimed by respondents to contain vitamin E. Respondents sell said 
preparation to members of the purchasing public situated in the 
various States of the United States and in the District of Columbia, 
and cause such preparation, when sold, to be transported from their 
aforesaid place of business in the State of Iowa to purchasers located 
in the various States of the United States other than the State of 
Iowa and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
commerce in said preparation among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
the said respondents have disseminated and are now disseminating, 
and have caused and are now causing the dissemination of, false 
advertisements concerning the said Wheatol by United States mails 
and also in circulars and other printed matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, 
ihe purchase of said Wheatol; and have disseminated and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning said Wheatol by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of the said preparation in com- 
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merce, as commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false statements and representations 
contained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid are the following: 


As for men past fifty, they should still be in their full prime both mentally 
and physically. 

DO NOT SLIP INTO PREMATURE OLD AGE! 

There are many * * * who feel themselves slipping into premature old 
age, their normal vigor and vitality so impaired they are no longer LIVING 
but EXISTING! 

IT IS A NEW SCIENTIFIC DISCOVERY OF A VITAMIN WHICH IS 
CALLED THE “ANTI-STERILITY VITAMIN” * * * and it comes under 
the head of VITAMIN E and has to do with fertility, youthful vigor and all 
the other desirable things which we mortals covet! Various names have been 
applied to this new Vitamin E such as anti-sterility, fertility, ete, but * * * 
it should be called “THE VITAMIN OF GENERAL FITNESS.” 

Well, we are writing this letter to tell you of a new discovery called 
“Wheatol.” 

It is one of the most potest sourees known for VITAMIN HE. 

But they (Vitamins A, B, C, D and G) are not specifically devoted to the 
reproductive organs * * * as is our friend CN DAVE TNS Ei eee 

Recent biochemical research indicates that premature senescence (old age) 
can be markedly delayed by adequate amounts of VITAMIN EF. 

Deficiency of this “anti-sterility’” vitamin produces sterility in both male 
and female. * * * It helps the proper development of the adolescent boy 
or girl; the man or woman needs it most of all during “middle life” and it 
helps the promotion of fertility and vigor far along into old age * * SLO 
science has established Vitamin E deficiency as a definite entity through 
experimentation. 

If your vitality is lowered; if you have a feeling of sluggishness and fatigue 
constantly ; if life has lost its zest and zip; if you are without “pep” after a 
hard day’s work in the office or home; if, when you see a romantic picture 
on the screen, you sigh for the thrill which is absent from your life, then by 
all means give Wheatol a chance to come to your rescue * * * by supply- 
ing you with the needed Vitamin E. And when you have given this wonder- 
discovery a fair trial by taking as directed for one week, you will feel that 
it is the one thing to restore your old-time vim and Vigor tia* Wy", 

And just what is VITAMIN E deficiency, do I hear you ask? Well, it 
has been established AS AN ACTUAL ENTITY in leading clinics and has 
to do with sterility; habitual abortion in females; sterility and impotence in 
males; proper development of the adolescent boy and girl; suckling paralysis 
in the infant; premature old age, and all such diseases as lack of VITAMIN 
B® can produce. In fact, VITAMIN E is used from the cradle to the grave, 
and “WHEATOL,” its representative, should be administered REGULARLY 
until such “deficiency” symptoms subside. * * * Tts use should be continual 
for some months after the symptoms have subsided to assure its complete 
subsidence. 

Par. 4. Through the use of the representations and statements 
hereinbefore set forth and others similar thereto not herein set out, 


all of which purport to be descriptive of the causes of the ailments 
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and conditions of the human body for which respondents recommend 
and have recommended the said Wheatol, the preparation itself and 
its effectiveness in the treatment of certain ailments and conditions, 
respondents directly and by implication, among other things, have 
represented that impairment of youthful vigor, vitality and general 
well-being in males up to and considerably over fifty years of age 
is due to an inadequate supply of Vitamin E and can be averted 
or delayed by the use of Wheatol, which is a source of Vitamin 
E; that Vitamin E has a direct effect upon the organs of repro- 
duction and their functioning and that the absence, loss or impair- 
ment of sexual desire, fertility or vigor in both sexes, and, in the 
female, inability to bear children successfully after conception, are 
due to a deficiency of Vitamin E and will be engendered, restored 
or removed by the use of Wheatol. 

Par. 5. The aforesaid representations used and disseminated by 
respondents in the manner above described are grossly exaggerated, 
misleading and untrue and constitute false advertising. In truth and 
in fact, advancing years in the male result in a gradual impairment 
of youthful physical vigor, vitality and general condition; this im- 
pairment is not due to a deficiency of vitamin E and cannot be averted 
or delayed by the use of Vitamin E or Wheatol. Only in rare cases 
involving habitual involuntary abortion in women does vitamin E 
deficiency affect the organs of reproduction or their functioning. 
Absence, loss or impairment of sexual desire or impotency or sterility 
in either sex is not due to a deficiency of vitamin E. Sexual desire, 
when absent, will not be engendered, or when lost or impaired, will 
not be restored by the use of Wheatol. The use of Wheatol will not 
render those who are impotent or sterile, potent or fertile. Women’s 
inability to bear children successfully after conception is usually due 
to pathological conditions and anatomical abnormalities and not to 
a deficiency in vitamin E, and will not be remedied or corrected by 
the use of Wheatol, except in cases of rare occurrence where such 
inability may be due to a deficiency of vitamin E of a degree no 
greater than is susceptible of replacement by the vitamin E content of 
Wheatol. The existence of a deficiency in vitamin E cannot be deter- 
mined by laymen solely from objective symptoms, but only by physi- 
cians after a consideration of many factors of which the objective 
symptoms are but one. 
= Par. 6. The use by respondents of the foregoing false, deceptive 
and misleading statements, representations and claims disseminated 
as aforesaid, with respect to the said preparation and the causes of 
ailments and conditions of the human body for which respondents 
have recommended Wheatol, has had and now has the capacity and 
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tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and claims are true, that the said 
preparation possesses the properties claimed and represented and will 
accomplish the results indicated, and causes and has caused a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of the said 
preparation. 
CONCLUSION 


The aforesaid acts and practices of said respondents, Willard C. 
McAhren and Maude B. McAhren, trading as Purity Products Co., 
as herein found, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST, ETC. 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondents, Willard C. and Maude B. McAhren, in which answer 
said respondents admit all the material allegations of fact set forth 
in said complaint, and state that they waive all intervening procedure 
and further hearings as to the facts, and upon the answer of respond- 
ent Landon & Warner Co., and the Commission having made its 
findings as to the facts and conclusion that respondents Willard C. 
and Maude B. McAhren have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondents, Willard C. McAhren and Maude 
B. McAhren, individually and trading under the name of Purity 
Products Co. or any other name or names, their agents, employees, 
and representatives, directly or through any corporate or other device, 
do forthwith cease and desist from disseminating, or causing to be 
disseminated, any advertisement by means of the United States mails 
or in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, by any means, for the purpose of inducing or which is 
likely to induce, directly or indirectly, the purchase of a certain 
medicinal preparation containing vitamin EK and now designated by 
the name of “Wheatol,” or any other preparation composed of sim- 
ilar ingredients or possessing substantially similar therapeutic quali- 
ties, whether sold under that designation or any other designation, or 
disseminating, or causing to be disseminated, any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
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defined in the Federal Trade Commission Act, of said medicinal 
preparation, which advertisements represent, directly or through im- 
plication, that the impairment of youthful vigor, vitality and general 
condition which accompanies advancing years in the male is due to 
a deficiency in vitamin E; or that such impairment can be averted. 
or delayed by the use of said preparation; or that said preparation 
will affect the female organs of reproduction or their functioning 
or women’s ability to successfully conceive or bear children except 
in rare cases involving habitual involuntary abortion where inability 
to successfully bear children after conception may be due to a vitamin 
E deficiency of a degree susceptible of replacement by the vitamin E 
content of the said preparation; or that absence, loss or impairment 
of sexual desire or impotency or sterility is due to a deficiency of 
vitamin E, or that said preparation will in any way benefit such 
conditions. 

It is further ordered, That the respondents Willard C. and Maude 
B. McAhren shall, within 60 days after service upon them of this 
order, file with the Commission a report in writing, setting forth im 
detail the manner and form in which they have complied with this 
order. 

It is further ordered, That the case be closed as to respondent 
Landon & Warner Company without prejudice to the right of the 
Commission to reopen and resume prosecution thereof in the event 
the facts so warrant. 
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STANDARD TOYKRAFT PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 8876. Complaint, Aug. 25, 1939—Decision, Nov. 15, 1939 


Where a corporation engaged in sale and distribution of toys and playthings 
to retailers and other purchasers for resale to members of purchasing 
public— 

Represented to members of purchasing public situated in various States and 
in the District of Columbia, that its toy sets were wholly made in the 
United States, through inserting on containers thereof such legends as 
“Toykraft Knitting Spool Set, Copyright 1936 and Made by Standard Toy- 
kraft Products, Inc, New York, U. S. A.,” and through use of other repre- 
sentations of similar import and meaning, notwithstanding fact its said toy 
sets were not toys or playthings wholly made in the United States, such 
as purchased to the exclusion of those made in whole or in part in foreign 
countries by substantial number of members of purchasing public, by 
reason of their preference for many years for toys and playthings wholly 
made in the United States over those made in whole or in part in foreign 
country, but substantial portion of units comprising said sets had been 
made in Japan and purchased by it from importers and thereafter assembled 
into sets and sold and distributed as aforesaid; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such toys and playthings 
thus represented were wholly manufactured in the United States, and of 
thereby causing said portion of such public, to purchase substantial quan- 
tities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Milton Strasburger, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission ct, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Standard Toykraft 
Products, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission, that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 
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Paracrapu 1. Respondent, Standard Toykraft Products, Inc., is a. 
corporation, organized, existing, and doing business under the laws: 
of the State of New York, with its principal place of business and 
factory located at 319-827 McKibbin Street, Brooklyn, N. Y. Re- 
spondent is now, and has been for several years last past, engaged 
in the sale and distribution of toys and playthings. Respondent 
sells and distributes such merchandise to retailers and other pur- 
chasers thereof for resale to members of the purchasing public. — 

In the course and conduct of its business respondent causes said 
toys and playthings, when sold, to be transported from its place of 
business in the State of New York, to purchasers thereof at their 
respective points of location in various States of the United States, 
other than in the State of New York, and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said merchandise among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2, In the course and conduct of its said business, the respond- 
ent causes, and has caused, to be inserted on the containers of certain 
of its toy sets the following statement and representation: “Toykraft 
Knitting Spool Set, Copyright 1936 and Made by Standard Toykratft 
Products, Inc., New York, U. S. A.” Through the use of the afore- 
said statement and representation and others of similar import or 
meaning not herein set out, the respondent represents to members of 
the purchasing public situated in various States of the United States 
and in the District of Columbia that the aforesaid toy sets are wholly 
manufactured in the United States. 

Par. 3. In truth and in fact said toy sets are not wholly manu- 
factured in the United States. A substantial portion of the units 
comprising said toy sets are manufactured in Japan and are pur- 
chased by the respondent from importers. Subsequent to the 
purchase by the respondent of said units, made in Japan, the respond- 
ent assembles the units into toy sets and sells and distributes such 
sets as aforesaid. 

Par. 4. A substantial number of members of the purchasing public 
have had for many years, and now have, a preference for toys and 
playthings which are wholly manufactured in the United States over 
toys and playthings which are manufactured in whole or in part 
in a foreign country. As a result of this preference a substantial 
number of the purchasing public have purchased substantial quanti- 
ties of toys and playthings wholly manufactured in the United States 
and have refrained from purchasing toys and playthings manu- 
factured in whole or in part in foreign countries. 
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Par. 5. The use by the respondent of the foregoing false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the said toys represented as aforesaid by respondent, were 
wholly manufactured in the United States and causes a substantial 
portion of the purchasing public, because of said erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s said 
toys. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Commission on August 25, 1939, issued and served its complaint 
in this proceeding upon the respondent, Standard Toykraft Prod- 
ucts, Inc., charging it with the use of unfair and deceptive acts or 
practices in commerce in violation of the provisions of the said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


Paracrarny 1. Respondent, Standard Toykraft Products, Inc., is a 
corporation, organized, existing, and doing business under the laws 
of the State of New York, with its principal place of business and 
factory located at 319-327 McKibbin Street, Brooklyn, N. Y. Re- 
spondent is now, and has been for several years last past, engaged 
in the sale and distribution of toys and playthings. Respondent 
sells and distributes such merchandise to retailers and other pur- 
chasers thereof for resale to members of the purchasing public. In 
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the course and conduct of its business respondent causes said toys 
and playthings, when sold, to be transported from its place of busi- 
ness in the State of New York, to purchasers thereof at their respec- 
tive points of location in various States of the United States, other 
than in the State of New York, and in the District. of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said merchandise among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its said business, the re- 
spondent causes, and has caused, to be inserted on the containers of 
certain of its toy sets the following statement and respresentation : 
“Toykraft Knitting Spool Set, Copyright 1936 and Made by Stand- 
ard Toykraft Products, Inc., New York, U.S. A.” Through the use 
of the aforesaid statement and representation and others of similar 
import or meaning not herein set out, the respondent represents to 
members of the purchasing public situated in various States of the 
United States and in the District of Columbia that the aforesaid toy 
sets are wholly manufactured in the United States. 

Par. 3. In truth and in fact said toy sets are not wholly manufac- 
tured in the United States. A substantial portion of the units com- 
prising said toy sets are manufactured in Japan and are purchased by 
the respondent from importers. Subsequent to the purchase by the 
respondent of said units, made in Japan, the respondent assembles the 
units into toy sets and sells and distributes such sets as aforesaid. 

Par. 4. A substantial number of members of the purchasing public 
have had for many years, and now have, a preference for toys and 
playthings which are wholly manufactured in the United States over 
toys and playthings which are manufactured in whole or in part in a 
foreign country. Asa result of this preference a substantial number 
of the purchasing public have purchased substantial quantities of toys 
and playthings wholly manufactured in the United States and have 
refrained from purchasing toys and playthings manufactured in 
whole or in part in foreign countries. 

Par. 5. The use by the respondent of the foregoing false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the said toys represented as aforesaid by respondent, were 
wholly manufactured in the United States and causes a substantial 
portion of the purchasing public, because of said erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s said 
toys. 
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The aforesaid acts and practices of respondent as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Standard Toykraft Products, 

‘Inc., its officers, represenatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, and sale and distribution of toys and playthings in interstate 
commerce or in the District of Columbia, do forthwith cease and desist 
from: 

Representing that any toys, any substantial or material part or 
portion of which are manufactured in Japan or any other foreign 
country, are manufactured in the United States. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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WALDES, KOH-I-NOOR, INC., AND THE GREY ADVER- 
. TISING AGENCY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3269. Complaint, Nov. 20, 1937—Decision, Nov. 16, 1939 


Where a corporation engaged in manufacture of fastening devices, such as 
snap fasteners, snap buckles, hook and eye and slide fasteners, and, on 
occasions and as means of promoting sale and distribution of its said 
products, in causing ladies’ handbags, in which were included certain of 
its fastening devices, to be made and offered and sold in commerce among 
the various States; and a corporate advertising agency which had been 
long engaged as such in sale of advertising, advertising copy, mats, cuts, 
and sales stimulation and merchandising plans and similar material, and 
which functioned for said manufacturing company as its representative 
with respect to acts and practices below set forth, and in publication of 
advertisements in question, and in promoting sale and distribution of 
products made by or at instance of said manufacturing corporation, and 
including ladies’ handbags in which were incorporated said manufacturer’s 
“Kover-Zip” slide fastener or zipper; and, as thus engaged, in causing 
said zippers and handbags and mats, cuts, and advertising materials relat- 
ing and referring thereto, to be offered, sold, and transported to prospec- 
tive purchasers and purchasers in various other States and in the District 
of Columbia, in substantial competition with others offering, selling, and 
distributing in commerce ladies’ handbags and other like or similar 
products of kind above described ; 

In pursuing and carrying out certain advertising and sales programs promo- 
tional of sale and distribution in various States of ladies’ handbags or 
purses equipped with zippers and “Kover-Zips” of said manufacturer, which 
promotional sales plans had been laid out and executed by said advertising 
agency for said manufacturer and were financed by latter, and under 
which they (1) purchased from various couturiers in France number of 
ladies’ handbags, designed and made by said couturiers, costing various 
prices ranging from $11.38 to $22.75, and representing, in case of each, one 
particular design only, (2) imported 32 of such bags, costs of which, after 
importation and payment of customs duties and other charges, were thereby 
increased and ranged from $15.86 to $31.21 per bag, (3) distributed among 
certain handbag manufacturers in the United States, for copying as to 
design and style and for production in commerce in quantity, to sell at 
prices ranging from $2.95 to $3.50, said handbags, and (4) caused 24 of 
said imported French-made bags to be illustrated in page advertisements 
in issues of fashion magazine of wide circulation in and throughout the 
several States and in said District, and to be there represented at retail 
prices ranging from $385 to $88 and $95, for the purpose of creating price 
basis and promotional background for subsequent advertisement and sale 
of their American-made style copies of said bags, and for advertisement 
and sale thereof by retailers to members of buying public and not for 
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purpose of inducing purchase of the originals therein depicted, which were, 
in fact, not offered or sold to retailer or other selling channels or at prices 
as aforesaid— 

(a) Represented, in certain other advertising and sales promotion letters and 
literature, in which they offered and sold their American and domestic 
made ladies’ handbags, and in which various advertising material they 
included facsimile copies of the aforesaid advertisements in said fashion 
magazine, and in advertising copy and sales promotion programs laid 
out and provided for sale and distribution of their said domestic-made 
handbags by retailers, that “For this ‘Paris promotion’” said manufac- 
turer had “sent a stylist and an authority on handbags to Paris to get. 
the finest Couturiers to design bags that could be faithfully reproduced 
here—for $2.95,” and that they were “Identical! Even to Invisible Kover- 
Zip Slide Fasteners!” and that their said handbags were, among other 
things, “EXACT COPIES OF PARIS BAGS As headlined in Vogue $35 to 
$80” and “Identical Facsimiles” and “* * * so faithful in every detail 
that the designers permitted their own labels to be used in them,” and 
“Tdentical Copies of Expensive Paris Originals” and “Authentic and Iden- 
tical Copies of Paris Bags at $2.95” with “strong appeal to the woman 
who buys fashion,” and advised reader that Bice recta in said fashion 
magazine was purely “merchandising devicé” to ehable “you to authenti- 
eate and substantiate your claim of the copied bags being identical in 
every detail to the high-priced” ; and 

(b) Caused said various advertising and sales promotion letters and literature, 
with statements and representations therein as above set forth and indi- 
cated, to be circulated and distributed to certain department stores and 
other retail sellers of ladies’ handbags in and throughout the various States 
and in said District, by whom their said American and domestic-made ladies’ 
handbags, as consequence of aforesaid sales promotion program, etc., were 
advertised for sale by reference to said fashion magazine advertisements 
and by use of facsimile copies thereof, and through widely employing 
advertising copy supplied by said manufacturer and advertising agency, as 
“Authentic Copies,’ “Identical Copies,” “Identical Facsimilies,’ “Hxact 
Copies,” and “Exact Reproductions” of said imported French-made handbags ; 

Facts being their said domestic products were not in all particulars true copies 
of French-made handbags which, as designed and made in France, and 
especially in Paris, and imported therefrom into the United States, com- 
mand, among purchasers in latter country, a special and favorable reputa- 
tion for high quality and value in matters of design, style, materials, and 
workmanship, and true copies of which are readily salable and in demand 
among purchasers of such products in and throughout the United States by 
reason of such reputation, but said domestic ladies’ handbags, as actually 
offered and sold by them in course of their said business and in course of 
their said sales promotion programs as aboye described and referred to, 
were copies of the French-made bags in matters of style and design only, and 
in matters of ornament, materials, and workmanship were substantially 
cheaper and inferior in quality and value to the French-made handbags in 
question, and which did not command the retail values or prices repre- 
sented in said fashion periodical advertisements, or command retail values 
or prices of more than about one-half of those there represented ; 
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With capacity and tendency, through aforesaid acts and practices in advertis- 
ing, illustrating, and pricing imported French-made ladies’ handbags in 
magazine or publication circulating to members of the buying public, and 
in referring thereto and causing same to be referred to by retailers in con- 
nection with offer, etc., of their domestic-made ladies’ bags equipped with 
said manufacturer’s fastening devices, and in represeating and causing said 
domestic bags to be represented as “Authentic Copies,” ete., of such imported 
products, to mislead and deceive members of buying public and purchasers 
of such domestic-made bags into false and erroneous belief that the imported 
products in question were actually offered and sold in retail selling channels 
and at prices represented, and that said domestic bags were true copies, 
and in all particulars, including design, style, etc., of said imported products 
and comparable and equal in quality and value thereto, and into purchase 
of said domestic products in reliance upon such erroneous belief, and with 
result, as consequence, of unfairly diverting trade in commerce in domestic- 
made ladies’ handbags and fastening devices therefor to them from their 
competitors engaged in offer and sale of such bags or devices: 

Held, That such acts and practices were to the injury and prejudice of the public 
and competitors and constituted unfair methods of competition. 


Before Mr, Edward E. Reardon, trial examiner, 
Mr. Jay L, Jackson for the Commission. 
Karelsen & Karelsen, of New York City, for Waldes Koh-I-Noor, 
Inc. 
Mr. George J. Beldock, of New York City, for Grey Advertising 
Agency, Inc. 
CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Waldes 
Koh-I-Noor, Inc., a corporation, and The Grey Advertising Agency,’ 
Inc., a corporation, hereinafter designated as respondents, are using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Waldes Koh-I-Noor, Inc., is a corpora- 
tion organized and doing business pursuant to the laws of the State 
of New York, having its office and principal place of business at 
47-52 Twenty-Seventh Street, Long Island City, N. Y., in said State 
of New York. 

Respondent, The Grey Advertising Agency, Inc., is a corporation 
organized and doing business pursuant to the laws of the State of 
New York, having its office and principal place of business at 128 
West Thirty-first Street, New York, in said State of New York. 
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Par. 2. Respondent, Waldes Koh-I-Noor, Inc., for a long time last 
past has been, and now is, engaged in the manufacture of fastening 
devices, such as snap fasteners, snap buckles, hook and eye and slide 
fasteners, and on occasions such as hereinafter described has partici- 
pated in the manufacture and sale of ladies’ handbags in commerce 
among and between the various States of the United States. One of 
the devices regularly manufactured by it is a slide fastener or zipper 
which it terms the “Kover-Zip.” These zippers were prominently 
featured in connection with the advertisement and sale of the hand- 
bags in the sales plan hereinafter described. | 

Respondent, The Grey Advertising Agency, Inc., for a long time 
last past has been, and now is, engaged in the operation of an adver- 
tising agency and in the sale of advertising, advertising copy, mats, 
cuts, sales stimulation, and merchandising plans and similar ma- 
terial. It functions for respondent Waldes Koh-I-Noor, Inc., as its 
representative with respect to the acts and practices herein charged 
and specifically in the publication of the advertisements hereinafter 
referred to, and in promoting the sale and distribution of the prod- 
ucts manufactured by or at the instance of the said Waldes Koh-I- 
Noor, Inc., including the ladies’ handbags herein referred to, in 
commerce among and between the various States of the United States. 

Par. 3. Respondents, engaged in business as aforesaid, cause, or 
participate in causing, said zippers, purses, handbags, mats, cuts, 
advertising plans and material to be transported, when sold, from 
the place of manufacture or from their principal places of business 
in the State of New York into and across the various States of the 
United States, to the respective purchasers thereof located at various 
places in States other than the States wherein said products are manu- 
factured or said shipments originate, and in the District of Columbia. 
At all times referred to herein respondents have maintained, or aided, 
assisted and promoted, a constant current of trade and commerce in 
said products, advertising and sales plans so sold or promoted by 
them between and among the various States of the United States 
and in the District of Columbia. 

Other corporations, firms, partnerships, and persons have been 
and are engaged in offering for sale, selling, and promoting the sale 
of competitive purses and other products as hereinabove described 
in commerce between and among the various States of the United 
States. Respondents are engaged in substantial competition with 
such other corporations, firms, partnerships, and persons in pro- 
moting the sale, sale and distribution of purses, zippers, hand- 
bags, and other products hereinbefore described, in such commerce. 
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Par. 4. In promoting and offering for sale and selling its said 
zippers, ladies’ handbags, and other products, the respondent, Waldes 
Koh-I-Noor, Inc., acting directly and through The Grey Advertising 
Agency, Inc., purchased in Paris, France, about 25 genuine French 
designed and manufactured ladies’ handbags or purses of various 
designs and styles for use in copying and production of domestic 
bags in the United States. These imported purses cost varying 
prices, from $12.68 to $22.75 each (allowing 61% cents as the rate of 
exchange for the French franc), which, plus duty at 35%, raises 
the cost thereof to the said respondents various sums ranging from 
$17.11 to $30.71 each. These bags, although purchased only as sam- 
ples and not for the purpose of sale, were advertised by respondents 
in the nationally known and circulated magazine “Vogue,” published 
by Conde Nast Publications, Inc., in a manner calculated to indicate 
and to represent they were, or had been, offered for sale to the pur- 
chasing public of the United States at retail at prices ranging from 
$35 to $80 each. 

The handbags so imported by the respondents into the United 
States were distributed among various handbag manufacturers, who 
reproduced the same in commercial quantities along the same gen- 
eral design and with the same general appearance as the originals 
but without using the same kind or quality of materials and with 
other differences. 

Thereafter, the said “Vogue” advertisements showing these false 
and fictitious retail values were featured in practically all adver- 
tisements and promotional literature published either directly by the 
respondents or by retailers at their behest, announcing the sale of 
the domestic reproductions. The deception created by this false com- 
parison of domestic purses, which generally sold to the public at 
retail for $2.95, with high-priced imported purses, which were adver- 
tised for sale but never sold or offered for sale, was furthered and 
emphasized by displays of the “Vogue” advertisements reproduced in 
large size for use in shop windows together with the domestic bags. 
The bags so manufactured and distributed in commerce as herein 
described as reproductions of the imported bags at the instance and 
cooperation of respondents, were all equipped with the zippers manu- 
factured by the respondent, Waldes Koh-I-Noor, Inc. The sale to 
retailers of the said domestic bags was accomplished on orders taken 
by respondents or on orders sent direct to the factories therefor, at 
the option of the retailer, all as duly explained in the sales plans and 
order blanks transmitted by respondents to said: retailers. 

Par. 5. In the course and conduct of their business as hereinabove 
described, the respondents, Waldes Koh-I-Noor, Inc., and The Grey 
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Advertising Agency, Inc., acting concertedly and in cooperation with 
each other, in promoting the sale of and selling the slide fasteners 
and domestic purses hereinabove described, published, or aided and 
assisted in publishing, advertisements promoting the sale of these 
articles in newspapers and magazines of wide circulation, and caused 
copies of sample advertisement cuts, mats, and sales plans, descrip- 
tive of and elaborating on their promotional plans, to be distributed 
to retailers for similar use. These sales plans and suggested adver- 
tisements so furnished retailers by the respondents were widely 
adopted, used, and published, either in whole or in part, by retail 
merchants in all parts of the United States to assist in the sale of the 
said domestic purses. By the aforesaid means, the respondents herein 
make, and have made, representations, among others, such as the 
following: 


For this “Paris promotion” the Waldes Company sent a stylist and an 
authority on handbags to Paris to get the finest Couturiers to design bags 
that could be faithfully reproduced here—for $2.95. 


$2.95 
Identical! 
Eyen to Invisible 
KOVER-ZIP Slide Fasteners! 


As Seen in Vogue 
A Sensational Offering of 
Authentic Copies 


EXACT COPIES OF PARIS 
BAGS 
As headlined in Vogue 
$35 to $80 


Identical 
Even to Invisible 
KOVER-ZIP 


Our copies are so faithful in every detail that the designers permitted their 
own labels to be used in them. 


Couturiers Original Bags 


$32.50 to $95 
Our identical copies 


Identical Copies of Expensive Paris Originals. 
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Authentie and Identical Copies of Paris Bags 
at $2.95 
have a strong appeal to the woman who buys fashion. 


The Vogue advertisement is purely a merchandising device which enabies 
you to authenticate and substantiate your claim to the copied bags being 
identical in every detail to the high-priced. 

By this means and through these representations the public is, 
and has been, led to believe that the domestic purses so manufac- 
tured as above described, and retailed for $2.95 or thereabouts, are 
identical copies of imported handbags regularly sold at retail in the 
United States at prices ranging from $32.50 to $80, and in some 
instances as high as $95.00. 

In truth and in fact, the said imported bags so illustrated and 
advertised were never sold or offered for sale to the purchasing and 
consuming public in the United States, and had no actual retail 
value or price whatsoever. The said advertisements appearing in 
the magazine “Vogue” were a pure subterfuge or device calculated 
and intended by the respondents to give the domestic bags so pro- 
duced in imitation of the imported bags a false and fictitious value 
by virtue of the false comparison, thus creating a preference and 
exceptional demand therefor on the part of the purchasing public. 
Handbags identical or similar to those imported by the respondents 
do not have a regular retail sales price or value of from $35.00 to 
$80.00. On the contrary, such bags are regularly sold at retail at 
prices far below those figures.. Said domestic bags are not authentic 
copies, identical facsimiles, exact reproductions or copies. of said im- 
ported bags, but are made from materials far cheaper and inferior 
thereto and differ therefrom in other respects. 

Par. 6. There are among the competitors of respondents, other 
corporations, firms, partnerships, and individuals who sell or pro- 
mote the sale of handbags, slide fasteners, zippers, sales plans, ad- 
vertising, and advertising matter and other products, as herein- 
above described, in interstate commerce, who do not in any manner 
misrepresent the character, quality, or value of their respective 
products, or of products the sale of which is advertised and pro- 
moted by them, or engage in practices similar to those hereinabove 
detailed. 

Par. 7. The acts and practices of respondents in falsely represent- 
ing and advertising their products, or the products advertised and 
promoted by them, in the manner hereinabove set out, are calculated 
to mislead and deceive, and have the capacity and tendency to, and 
do, mislead and deceive, a substantial portion of the purchasing and 
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consuming public into the erroneous belief that all of said representa- 
tions are true and into the purchase of the bags and zippers, or com- 
binations thereof, sold, promoted or advertised by the respondents, 
in reliance upon the truthfulness of said representations. The re- 
spondents have also placed in the hands of wholesalers, jobbers and 
retailers the means of making false and misleading representations, 
as above described, to the purchasing and consuming public, by 
which means all, or some of them, have increased their own sales 
of ladies’ handbags so advertised and represented, thereby lessening 
the market for similar goods sold by other manufacturers, merchants 
or dealers, the true value, grade, quality and nature of which is 
honestly stated. 

As a result thereof, trade is unfairly diverted to respondents from 
competitors engaged in the advertisement, promotion and sale in com- 
merce as herein defined, of similar ladies’ handbags, zippers, and other 
products, who truthfully represent the value, nature, and quality 
of their respective products. Further, substantial injury has been and 
is now being done by respondents to substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of respondents have been and are all to the prejudice of the 
public and respondents’ competitors, as aforesaid, and have been, 
and are. unfair methods of competition within the meaning and in- 
tent of section 5 of an act of Congress entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Frnpines As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 20th day of November 1937, 
issued and served its complaint in this proceeding upon respondents, 
Waldes Koh-I-Noor, Inc., a corporation, and The Grey Advertising 
Agency, Inc., a corporation, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On January 4, 1938, respondents filed their separate 
answers in this proceeding. Thereafter, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by respondents and their counsel, Max J. Rubin 
for respondent Waldes Koh-I-Noor, Inc., and George Beldock for 
respondent The Grey Advertising Agency, Inc., and W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the ap- 
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proval of the Commission, may be taken as the facts in this proceed- 
ing and in lieu of testimony in support of the charges stated in the 
complaint, or in opposition thereto, and that said Commission may 
proceed upon said statements of facts to make its report, stating 
its findings as to the facts and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answers and stipulation, said stipulation having been 
approved, accepted and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Waldes Koh-I-Noor, Inc., is a corpora- 
tion organized and doing business pursuant to the laws of the State 
of New York, having its office and principal place of business at 
47-52 Twenty-seventh Street, Long Island City, N. Y., in said State 
of New York. 

Respondent, The Grey Advertising Agency, Inc., is a corporation 
organized and doing business pursuant to the laws of the State of 
New York, having its office and principal place of business at 128 
West Thirty-first Street, New York, in said State of New York. 

Par. 2. Respondent, Waldes Koh-I-Noor, Inc., for more than 3 
years last past has been, and now is, engaged in the manufacture of 
fastening devices, such as snap fasteners, snap buckles, hook and eye 
and slide fasteners. As a means of promoting the sale and distribu- 
tion of said-products, respondent on occasions, such as hereinafter 
described, has caused and causes ladies’ handbags, which include cer- 
tain of said products, to be manufactured, offered for sale, and sold 
in commerce among and between the various States of the United 
States. One of the devices regularly manufactured by respondent is 
a slide fastener or zipper, which is termed “Kover-Zip.” These 
zippers have been and are prominently featured in connection with 
the advertisement and sale of the ladies’ handbags hereinafter 
described. 

Respondent, The Grey Advertising Agency, Inc., for a long time 
last past has been, and now is, engaged in the operation of an adver- 
tising agency and in the sale of advertising, advertising copy, mats, 
cuts, sales stimulation and merchandising plans and similar material. 
It functions for respondent Waldes Koh-I-Noor, Inc., as its repre- 
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sentative with respect to the acts and practices herein charged and 
specifically in the publication of the advertisements hereinafter 
referred to, and in promoting the sale and distribution of the prod- 
ucts manufactured by or at the instance of the said Waldes Koh-I- 
Noor, Ine., including the ladies’ handbags herein referred to in com- 
merce among and between the various States of the United States. 

Par. 3. Respondents, engaged in the business aforesaid, have caused 
and cause said zippers, and handbags, and mats, cuts, and advertising 
materials, relating and referring to said zippers and handbags, to be 
offered for sale, sold, and transported from the State of New York to 
prospective purchasers and purchasers located in various States other 
than the State of New York and in the District of Columbia. At all 
times referred to herein respondents have maintained, or aided, 
assisted, and promoted, a constant current of trade and commerce in 
said products among and between the various States of the United 
States and in the District of Columbia. 

Other corporations, firms, partnerships, and individuals have been 
and are engaged in the business of offering for sale, selling, and dis- 
tributing ladies’ handbags, and other like or similar products of the 
kind hereinabove described in commerce among and between the 
various States of the United States and in the District of Columbia. 
Respondents have been and are substantially engaged in competition 
with such other corporations, firms, partnerships, and individuals in 
offering for sale, selling, and distributing said products in such 
commerce. 

Par. 4. During the spring and fall of the year 19386, and at various 
times thereafter, respondents engaged in certain advertising and sales 
programs promotional of the sale and distribution, in various States 
of the United States, of ladies’ handbags or purses, combined and 
equipped with, and inclusive of, the fastener products of respondent 
Waldes Koh-I-Noor, Inc. Said fasteners are otherwise known as 
“zippers” and more particularly as “Kover-Zips.” The plans for 
these promotional sales were laid out and executed by respondent 
The Grey Advertising Agency, Inc. for respondent Waldes Koh-I- 
Noor, Inc., and were financed by the said latter company. In connec- 
tion therewith respondents purchased a number of ladies’ handbags 
designed and manufactured by various couturiers in France. Only 
one bag of each particular design was purchased. The said bags cost 
varying prices, ranging from $11.38 (175 francs) to $22.75 (350 
francs), allowing $.06% per franc, the rate of exchange for the 
French franc at the time of purchase. The said handbags were then 
imported by respondents into the United States from France. ‘The 
payment of customs duties at 357% raised the cost thereof to respond- 
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ents to sums ranging from $15.36 to $30.71 per bag. Thirty-two such 
bags were imported. Cases and packing charges at 70.60 francs, 
insurance at 79.50 francs, and Consular fees and expenses at 43.75 
francs, totaling 193.95 francs, plus delivery charges after import, 
raised the cost to respondents for each bag by $0.50, more particularly, 
to sums ranging from $15.86 to $31.21 per handbag. The said hand- 
bags were then distributed among certain handbag manufacturers in 
the United States for copying as to design and style and for produc- 
tion in commercial quantities to sell at prices ranging from $2.95 to 
$3.50. Pursuant to the aforesaid sales promotional programs, 
respondent then caused 24 of the said imported French-made bags to 
be illustrated in page advertisements appearing in March and Sep- 
tember issues of Vogue, a magazine having a wide circulation in and 
throughout the several States of the United States and in the District 
of Columbia, and in said advertisements caused the said French-made 
bags to be represented at retail prices ranging from $35 to $80 and $95. 

The purpose of the aforesaid Vogue advertisements was to create a 
price basis and promotional background for subsequent advertising 
and sale of respondents’ American-made style-copies of the said 
French-made handbags and for the advertising and sale thereof by 
retailers to members of the buying public. The said advertisements 
were not for the purpose of inducing the purchase of the original 
French-made handbags therein pictured, and the said originals there- 
in illustrated were not in fact offered for sale or sold to retailer or 
other selling channels or at prices ranging from $35 to $80 and $95. 
Ladies’ French-made and imported handbags, of the same quality, 
design, style and material, as the bags purchased by respondents in 
France and illustrated in the said Vogue advertisements, when and 
where offered for sale and sold through retail selling channels in the 
United States, did not and do not command the retail values or prices 
represented in said advertisements, and did not and do not command 
retail values or prices of more than about one-half of the values or 
prices represented in said advertisements. 

Par. 5. Thereafter, pursuant to the aforesaid sales promotion pro- 
gram, respondents caused certain other advertising and sales promo- 
tion letters and literature to be circulated and distributed to certain 
department stores and other retail sellers of ladies’ handbags in and 
throughout the various States of the United States and in the Dis- 
trict of Columbia, in which respondents offered for sale their Amer- 
ican and domestic-made ladies’ handbags, and in which respondents 
referred to and included facsimile copies of the aforesaid advertise- 
ments as the same appeared in Vogue magazine, and otherwise laid 
out and provided advertising copy and sales promotion programs 
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for the sale and distribution of respondents’ said domestic-made 
handbags by said retailers. Demonstrative of the statements and 
representations, among others, made by respondents in the said 
advertising and sales promotion, letters and literature, are the 
following: 

For this “Paris promotion” the Waldes Company sent a stylist and an 


authority on handbags to Paris to get the finest Couturiers to design bags that 
could be faithfully reproduced here—for $2.95. 
$2.95 
Identical ! 
Even to Invisible 
KOVER-ZIP Slide Fasteners! 


As Seen in Vogue 
A Sensational Offering of 
Authentic Copies 


EXACT COPIES OF PARIS 
BAGS 
As headlined in Vogue 
$35 to $80 


Identical Facsimiles. 
Exact Reproductions 


Our copies are so faithful in every detail that the designers permitted their 
own labels to be used in them. 


Couturiers Original Bags 
$32.50 to $95 
Our identical copies 


Identical Copies of Expensive Paris Originals. 


Authentic and Identical Copies of Paris Bags at $2.95 have a strong appeal 
to the woman who buys fashion. 


The Vogue advertisment is purely a merchandising device which enables you 
to authenticate and substantiate your Gaim of the copied bags being identical 
in every detail to the high-priced. 

As a consequence of the aforesaid sales promotion program and 
of the statements and representations made by respondent in the 
aforesaid sales promotion letters and literature, retailers of respond- 
ents’ said products, in and throughout the United States and in the 
District of Columbia, advertised said products for sale by reference 
to said Vogue advertisements and by use of facsimile copies thereof 
and widely employed the advertising copy supplied by respondents 
and therein represented the said domestic-made handbags as “Au- 


1386 FEDERAL TRADE COMMISSION DECISIONS 


Findings 29 F. Ty 


thentic Copies,” “Identical Copies,” “Identical Facsimilies,” “Exact 
Copies,” and as “Exact Reproductions” of the aforesaid imported 
French-made handbags. ; 

Par. 6. Ladies’ handbags which are designed and made in France, 
especially Paris, France, and imported into the United States, have 
heretofore commanded, and now command, among purchasers of 
ladies’ handbags in the United States, a special and favorable repu- 
tation for high quality and value in matters of design, style, mate- 
rials, and workmanship, and true copies of such handbags are 
readily salable and in demand among purchasers of ladies’ handbags 
in and throughout the United States by virtue of said reputation. 
The unqualified word “copy,” and such words as “Authentic Copies,” 
“Identical Copies,” “Identical Facsimiles,” “Exact Copies,” and “Ex- 
act Reproductions,” when used to describe domestic-made ladies’ 
handbags by reference to French-made ladies’ handbags, imply and 
represent, and induce members of the buying public to believe, that 
said domestic-made handbags are true copies of, and in all particu- 
lars are comparable and equal in quality and value to said French- 
made ladies’ handbags. 

Par. 7. Respondents’ said handbags were not and are not in all 
particulars true copies of French-made handbags, and were not and 
are not “Authentic Copies,” “Identical Copies,” “Identical Facsim- 
iles,” “Exact Copies,” or “Exact Reproductions,” of the French-made 
ladies’ handbags herein referred to. The ladies’ handbags actually 
offered for sale and sold by respondents in the course of their said 
business and in the course of said sales promotion programs, all 
as hereinbefore described and referred to, were and are copies of 
French-made handbags in matters of style and design only. In 
matters of ornament, materials and workmanship, respondents’ said 
handbags were and are substantially cheaper and inferior in quality 
and value to that of the said French-made handbags. 

Par. 8. Respondents’ aforesaid acts and practices of advertising, 
illustrating, and pricing of imported French-made ladies’ handbags 
in a magazine or publication having a circulation to members of the 
buying public in and among the various States of the United States, 
and in the District of Columbia, and in referring to the same, and 
causing the same to be referred to by retailer sellers, in connection 
with the offering for sale and sale of domestic-made ladies’ handbags, 
equipped with fastening devices of respondent Waldes Koh-I-Noor, 
Inc., and in representing and causing said domestic-made ladies 
handbags to be represented as “Authentic Copies,” “Identical 
Copies,” “Identical Facsimiles,” “Exact Copies,” “Exact Reproduc- 
tions,” or as “Copies” of such imported French-made ladies’ hand- 
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bags, has had and has the capacity and tendency to mislead and 
deceive members of the buying public and purchasers of such domes- 
tic-made ladies’ handbags into the false and erroneous belief that such 
imported French-made ladies’ handbags were and are actually of- 
fered for sale and sold in retail selling channels and at the prices so 
represented and that the said domestic-made ladies’ handbags are 
true copies of, and in all particulars, inclusive of design, style, ma- 
terials, ornaments, and workmanship, comparable and equal in qual- 
ity and value to, such imported French-made ladies’ handbags, and 
thus into the purchase of said domestic-made handbags in reliance 
upon such erroneous belief. In consequence thereof, trade and com- 
merce in domestic-made ladies’ handbags and fastening devices there- 
for has been and is unfairly diverted to respondents from their said 
competitors engaged in the business of offering for sale and selling 
ladies’ handbags or fastening devices therefor. 


CONCLUSION 


The aforesaid acts and practices of respondents, Waldes Koh-I- 
Noor, Inc., and The Grey Advertising Agency, Inc., are to the injury 
and prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of 
respondents, and a stipulation as to the facts entered into between 
respondents herein and W. T. Kelley, Chief Counsel of the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may 1ssue 
and serve upon respondents herein, findings as to the facts and con- 
clusion based thereon, and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

Tt is ordered, That the respondents Waldes Koh-I-Noor, Inc., and 
The Grey Advertising Agency, Inc., corporations, their officers, 
agents, representatives, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale, 
and distribution of ladies’ handbags or any other article of mer- 
chandise fitted or equipped with any fastening device sold by re- 
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spondents Waldes Koh-I-Noor, Inc., in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Representing, or causing, or inducing others to represent, that 
any imported French-made ladies’ handbag has been or is regularly 
offered for sale and sold through retail channels, when such is not 
the fact, or that such handbag has been or is offered for sale and sold 
at a retail price for which the same has not been or is not regularly 
offered for sale and sold. 

2. Representing, or causing or inducing others to represent, that 
any imported French-made ladies’ handbag has a value which in 
~ fact such handbag does not have. 

3. Representing, or causing or inducing others to represent, that 
any domestic-made ladies’ handbags are “Copies,” “Reproductions,” 
or “Facsimiles,” of any imported ladies’ handbags, French-made or 
otherwise, unless such domestic-made handbags are true copies, re- 
productions, or facsimiles of, and in all particulars, inclusive of 
design, style, materials, ornament, and workmanship, comparable and 
equal in quality to, the imported handbags of which the domestic- 
made handbags are, or purport to be, copies, reproductions, or 
facsimiles. 

It is further ordered, That said respondents do forthwith cease 
and desist from distributing any advertising matter in said commerce 
which contains any of the aforesaid representations for use in con- 
nection with the promotion of the sale of any such article. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In roe MATTER OF 


AMERICAN CLINICAL LABORATORIES, INC., OFFICIAL 
RESEARCH BUREAU OF NEW YORK, INC., FEDERAL 
RESEARCH CORPORATION, AND SHELLEY BRAVER- 
MAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3415. Complaint, May 10, 1938—Decision, Nov. 16, 1939 


Where two corporations respectively engaged, as American Clinical Laboratories, 


(a) 


Inc., and Federal Research Corporation, in sale and distribution of me- 
dicinal preparation designated “Retardo” for reduction of weight, and act- 
ing under direction and control of an individual who owned majority of the 
stock thereof; in advertising said preparation through newspapers, periodi- 
cals, bulletins and publications of general circulation among the various 
States, and through radio continuities broadcast from stations of extra- 
state audience— 

Represented that said preparation afforded safe, competent, effective and 
reliable method of treatment for losing weight, which would accomplish 
such result without dieting or exercise, and constituted newest discovery 
for such purpose and contained no dangerous drugs, facts being it was not 
a safe method for losing substantial amount of weight, but contained, in 
substantial amount, boric acid, which had potential toxic properties and 
was cumulative in action if taken in daily or frequent doses, and would 
result, if taken according to their directions, in manifest toxic effects to 
large number of users, it was not newest discovery for treatment of 
excess weight, only competent, reliable, safe and effective method for 
treating which is proper exercise and diet, and it did contain a harmful or 
dangerous drug in boric acid content thereof as aforesaid, and had no 
substantial therapeutic value as remedy or cure for, or treatment of, 
obesity, and said statements and representations made relative thereto 
were grossly inaccurate, incorrect and exaggerated, and not true state- 
ments of therapeutic value of product in question; and 


Where said corporation first referred to— 


(b) 


Represented to members of purchasing public, through use of word “Lab- 
oratories” as part of its corporate name, that it was manufacturer or 
compounder of said “Retardo,” facts being it purchased said preparation 
from the manufacturer or compounder thereof and acted as middleman in 
distributing said product in commerce as aforesaid, and was not manufac- 
turer, for the purchase of the products of which direct there is preference 
on part of substantial number of members of purchasing public as eliminat- 
ing, in their belief, profit of so-called middleman and securing substantial 
financial saving and various other advantages; and 


Where said corporation last referred to, and third corporation, name of which 


was “Official Research Bureau of New York, Inc.,” and stock of which was 
owned entirely by individual aforesaid, who directed and controlled its 
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activities and policies, along with those of other two, with respect to acts 
and practices here in question— 

(c) Represented, in various of the advertisements aforesaid of said “Retardo,” 
that such product had been “Approved by the Official Research Bureau of 
New York,” and reproduced or caused to be reproduced, in various of their 
advertisements, seal on which was inserted words “Seal of Approval, 
Official Research Bureau of New York,” and thus that product in question 
had been approved by research bureau having an official connection with 
city or State of New York, facts being it had not been thus approved and 
corporation in question and last referred to had no official connection with 
said city or State; 

With effect of confusing, misleading and deceiving members of purchasing 
public into erroneous and mistaken beliefs, through such statements and 
representations, that product in question was remedy or competent, safe 
and adequate treatment for ailments for which recommended and adver- 
tised as aforesaid and had been approved by research bureau with official 
connection with said city or State, and that corporation aforesaid was 
manufacturer or compounder thereof, and into purchase of said prepara- 
tion because of erroneous and mistaken beliefs thus engendered, and of 
thereby unfairly diverting trade to said corporations first referred to from 
competitors engaged in sale and distribution of similar products or prepara- 
tions designed and intended for similar use in treating ailments for which 
said “Retardo” was recommended, and who truthfully represent ingredi- 
ents, safety and effectiveness of their respective products and their own 
business status with respect to being manufacturers or having any official 
connection with any State or local governmental bureaus, and with result 
that injury was thereby done by three corporations aforesaid and by indi- 
vidual in question, who directed and controlled them in such acts and prac- 
tices, to competition in commerce among the various States: 

Held, That such acts and. practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. John R. Phillips, Jr. for the Commission, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that American Clinical 
Laboratories, Inc., Official Research Bureau of New York, Inc., and 
Federal Research Corporation, corporations, and Shelley Braverman, 
an individual, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
i al issues its complaint, stating its charges in that respect 
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Paragraph 1. The respondents American Clinical Laboratories, 
Inc., Official Research Bureau of New York, Inc., and Federal Re- 
search Corporation are corporations organized, existing, and doing 
business under and by virtue of the laws of the State of New York, 
and having their respective offices and principal places of business at 
149-50 Roosevelt Avenue, in the Borough of Queens, in the city and 
State of New York. The respondent Shelley Braverman is an indi- 
vidual, and has his office and place of business at 149-50 Roosevelt 
Avenue, in the Borough of Queens, in the city and State of New 
York. Respondent Shelley Braverman owns the majority of the 
stock in respondent American Clinical Laboratories, Inc., and re- 
spondent Federal Research Corporation, and owns all the stock in 
respondent Official Research Bureau of New York, Inc., and directs 
and controls the sales activities and policies of said respondents with 
respect to the acts and practices herein set forth. 

_Par. 2. The respondents American Clinical Laboratories, Inc., and 
Federal Research Corporation are now, and have been for more than 
3 years last past, engaged in the business of selling and distributing 
a medicinal preparation designated “Retardo.” The respondents 
American Clinical Laboratories, Inc., and Federal Research Corpora- 
tion cause said preparation, when sold, to be shipped and transported 
from their aforesaid places of business in the State of New York 
to the purchasers thereof at their respective points of location in 
States of the United States other than the State of New York, and 
also in the District of Columbia. The said respondents maintain a 
course of trade and commerce in said preparation among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 3. In course of the operation of their businesses as aforesaid, 
the respondents American Clinical Laboratories, Inc., and Federal 
Research Corporation are engaged in substantial competition with 
other corporations and with partnerships, firms, and individuals dis- 
tributing and selling, or manufacturing, distributing, and selling 
similar medicinal preparations, or other preparations designed and 
intended for similar usage or for treatment of similar ailments and 
conditions of the human body, in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business of selling the 
preparation “Retardo” in commerce as herein described, and in 
furtherance of the sale thereof, the respondents American Clinical 
Laboratories, Inc., and Federal Research Corporation, during the 
times mentioned herein, caused statements and representations to 
appear in newspapers, bulletins, and publications having an inter- 
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state circulation, and the respondent American Clinical Laboratories, 
Inc., caused statements and representations to be made in radio 
broadcasts having an interstate circulation, purporting to be descrip- 
tive of said preparation and of its effectiveness in use. 

In furtherance of the sale of such preparation, and to,create a 
public demand therefor, the respondent American Clinical Labora- 
tories, Inc., during the times mentioned herein, made, or caused to be 
made, the following statements and representations in various news- 
papers, periodicals, bulletins, publications, and radio broadcasts 
having an interstate circulation: 

Retardo is absolutely free of all harmful ingredients and furthermore 
requires no dieting. 

Weight reduction with Retardo is safe. 

Retardo is the newest discovery for the reduction of excess weight. 

You take one little, tasteless Retardo tablet followed by a glass of water 
thirty minutes later. This method is so simple, so satisfying, so effective and 
so economical, that thousands of happy men and women use Retardo each and 
every day throughout the civilized world. 

Every day people are reporting losses of from eight to twenty pounds a month. 

I'll tell you a secret. I haven’t dieted. I have been using the Retardo 
method. You can eat what you want and you don’t have to diet or exercise. 

Take one Retardo tablet after each meal. 

In furtherance of the sale of such preparation, and to create a 
public demand therefor, the respondent Federal Research Corpora- 
tion, during the times mentioned herein, made, or caused to be made, 
the following statements and representations in newspapers, bulletins, 
and publications having an interstate circulation: 

Retardo is helping thousands of users all over the United States to rid them- 
selves of excessive, unwanted fat—and these people are eating three solid, full 
meals a day. They are not dieting and are not undertaking strenuous and 
boring exercises. They do, however, take one little Retardo tablet after each 
meal, and follow the simple directions. 

Retardo is reliable in treatments of obesity. 

This safe way of aiding your body in reducing its excess fat. Without 
dieting. 

Retardo tablets * * * contain no dangerous drugs. 

The aforesaid statements, together with many others similar 
thereto, not set out herein, but of the same tenor and meaning, serve 
as representations on the part of the respondents American Clinical 
Laboratories, Inc., and Federal Research Corporation to members of 
the purchasing public: (1) That the use of said preparation ‘is a safe 
method for losing a substantial amount of weight; (2) that the use 
of such preparation is a competent, effective, and reliable method 
for losing a substantial amount of weight; (8) that the use of said 
preparation will reduce weight without dieting or exercise; (4) that 
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such preparation contains no harmful or dangerous drugs. The re- 
spondent American Clinical Laboratories, Inc., makes the additional 
representation in the aforesaid statements that “Retardo” is the 
newest discovery for the treatment of excess weight. 

The use of the word “laboratories” by respondent American Clini- 
cal Laboratories, Inc., as a part of its name or designation in the 
aforesaid statements and representations serves as a representation 
by the said respondent to members of the purchasing public that said 
respondent is the manufacturer or compounder of the preparation 
“Retardo.” 

The respondent American Clinical Laboratories, Inc., and the re- 
spondent Official Research Bureau of New York, Inc., have made, or 
caused to be made, in various of the aforesaid advertisements, the 
statement that the preparation “Retardo” has been “Approved by the 
Official Research Bureau of New York” and have reproduced, or 
caused to be reproduced, a seal on the various other of said adver- 
tisements, and to be inserted on such seal the words “Seal of Ap- 
proval, Official Research Bureau of New York.” Such use of the 
words “Official Research Bureau of New York” and particularly the 
use of the word “Official” and such use of a seal and the words “Seal 
of Approval, Official Research Bureau of New York” serves as a rep- 
resentation by the said respondent to members of the purchasing 
public that such preparation has been approved by a research bureau 
haying an official connection with the city or State of New York. 

Par. 5. In truth and in fact the use of such preparation is not a 
safe method for losing a substantial amount of weight. The prepara- 
tion contains a substantial amount of boric acid, which has a potential 
toxic property and is cumulative in action if taken in daily or fre- 
quent doses. The purchaser of such preparation is instructed by the 
respondents American Clinical Laboratories, Inc., and Federal Re- 
search Corporation, in the advertising above referred to, to take a Re- 
tardo tablet after each meal for a period of weeks. If such preparation 
is taken according to such directions of the said respondents, a large 
number of such users of the preparation will manifest toxic effects 
because of such use. Such preparation is not the newest discovery 
for the treatment of excess weight. The use of such preparation is 
not a competent, effective, or reliable method for losing a substan- 
tial amount of weight. The only competent, reliable, safe, and ef- 
fective method for losing a substantial amount of weight is proper 
exercise and diet. Such preparation does contain a harmful or dan- 
gerous drug in that the boric acid contained in such preparation is 
a harmful drug when such preparation is taken in the amounts and 
over the period of time as directed by the said respondents. Such 
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preparation has not been approved by a research bureau having an 
official connection with the city or State of New York. The respond- 
ent Official Research Bureau of New York, Inc., has no official con- 
nection with the city or the State of New York. 

In truth and in fact, the said preparation has no substantial thera- 
peutic value as a remedy or cure for, or as a treatment for, obesity. 
All the aforesaid statements and representations of respondents 
American Clinical Laboratories, Inc., and Federal Research Corpora- 
tion relative to the therapeutic value of the preparation “Retardo” 
are grossly inaccurate, incorrect, and exaggerated and are not true 
statements of the therapeutic value of the preparation “Retardo.” 

The respondent American Clinical Laboratories, Inc., is not the 
manufacturer or compounder of the preparation “Retardo.” The said 
respondent purchases said preparation from the manufacturer or 
compounder thereof and acts as a middleman in distributing such 
preparation in commerce as herein described. There are a substan- 
tial number of members of the purchasing public who prefer to pur- 
chase merchandise direct from the manufacturer in the belief that by 
eliminating the profit of the so-called “middleman” in such merchan- 
dise that they will procure a substantial financial saving and various 
other advantages. 

Par. 6. The aforesaid statements and representations (1) by re- 
spondent American Clinical Laboratories, Inc., and by respondent 
Federal Research Corporation relative to the efficacy of the prepa- 
ration “Retardo”; (2) by respondent American Clinical Laboratories, 
Inc., and by respondent Official Research Bureau of New York, Inc., 
relative to the preparation “Retardo” being approved by a research 
bureau having an official connection with the city or State of New 
York; (3) by the respondent American Clinical Laboratories, Inc., 
relative to the said respondent being the manufacturer or com- 
pounder of such preparation; have a tendency and capacity to and do 
confuse, mislead, and deceive members of the purchasing public into 
the erroneous and mistaken beliefs respectively that (1) the prepara- 
tion “Retardo” is a remedy or a competent, safe, and adequate treat- 
ment for the ailments of the human body for which said preparation 
is recommended and advertised as aforesaid; (2) such preparation 
has been approved by a research bureau having an official connection 
with the city or State of New York; and (3) the respondent Ameri- 
can Clinical Laboratories, Inc., is the manufacturer or compounder 
of such preparation and into the purchase of such preparation be- 
cause of said erroneous and mistaken beliefs so engendered. Trade 
is thereby diverted unfairly to the respondents American Clinical 
Laboratories, Inc., and Federal Research Corporation from their said 


AMERICAN CLINICAL LABORATORIES, INC., ET AL. 1395 
13889 Findings 


competitors who are engaged in the sale and distribution of similar 
preparations, or other preparations, designed and intended for simi- 
lar usage in treating the ailments of the human body for which said 
preparation “Retardo” is recommended, and who truthfully represent 
the ingredients, safety, and effectiveness of their respective prepara- 
tions and their own business status with respect to being manufac- 
turers or having any official connection with any state or local gov- 
ernmental bureaus. In consequence thereof injury has been done 
and is being done by respondents American Clinical Laboratories, 
Inc., Federal Research Corporation, and Official Research Bureau of 
New York, Inc., and by respondent Shelley Braverman who directs 
and controls said respondents in the aforesaid acts and practices, to 
competition in commerce among and between the various States of 
the United States, 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 10, 1938, issued, and on May 
13, 1938, served, its complaint in this proceeding upon the respond- 
ents, American Clinical Laboratories, Inc., Official Research Bureau 
of New York, Inc., Federal Research Corporation, and Shelley 
Braverman, charging them with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of the complaint were introduced by John R. Phillips, Jr., attorney 
for the Commission, before John J. Keenan, an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Subsequently the Commission, by order entered herein, 
granted respondents’ motion for permission to withdraw the answer 
previously filed and to substitute therefor an answer read into the 
record on June 16, 1939, which answer admitted all of the material 
allegations of fact set forth in the complaint and waived all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the substitute answer and testimony and 
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other evidence, and the Commission having duly considered the mat- 
ter and being now fully advised in the premises finds that this pro- 
ceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The corporate respondents American Clinical Labo- 
ratories, Inc., Official Research Bureau of New York, Inc., and Fed- 
eral Research Corporation are corporations organized, existing, and 
doing business under and by virtue of the laws of the State of 
New York, and having their respective offices and principal places of 
business at 149-50 Roosevelt Avenue, in the Borough of Queens, in 
the city and State of New York. The respondent Shelley Braver- 
man is an individual, and has his office and place of business at 
149-50 Roosevelt Avenue, in the Borough of Queens, in the city and 
State of New York. Respondent Shelley Braverman owns the ma- 
jority of the stock of American Clinical Laboratories, Inc., and 
Federal Research Corporation, and owns all the stock of Official Re- 
search Bureau of New York, Inc., and directs and controls the sales 
activities and policies of said respondents with respect to the acts 
and practices herein set forth. 

Par. 2. The respondents American Clinical Laboratories, Inc., 
and Federal Research Corporation are not, and have been for more 
than 8 years last past, engaged in the business of selling and dis- 
tributing a medicinal preparation designated “Retardo.” The re- 
spondents American Clinical Laboratories, Inc., and Federal Research 
Corporation cause said preparation, when sold, to be shipped and 
transported from their aforesaid places of business in the State of 
New York to the purchasers thereof at their respective points of lo- 
cation in States of the United States other than the State of New 
York, and also in the District of Columbia. The said respondents 
maintain a course of trade and commerce in said preparation among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In course of the operation of their businesses as aforesaid, 
the respondents American Clinical Laboratories, Inc. and Federal 
Research Corporation are engaged in substantial competition with 
other corporations and with partnerships, firms, and individuals dis- 
tributing and selling, or manufacturing, distributing, and selling 
similar medicinal preparations, or other preparations designed and. 
intended for similar usage or for treatment of similar ailments and 
conditions of the human body, in commerce among and between the 
various States of the United States and in the District of Columbia. 
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Par. 4. In furtherance of the sale of such preparation, Retardo, 
and to create a public demand therefor, the respondent American 
Clinical Laboratories, Inc., during the times mentioned herein, made, 
or caused to be made, the following statements and representations 
in various newspapers, periodicals, bulletins, publications, all having 
a general circulation among and between the various States of the 
United States, and in radio continuities, broadcast from stations 
having sufficient power to convey their programs to persons located 
in States other than those wherein said broadcasts originate. 

Retardo is absolutely free of all harmful ingredients and furthermore requires 
no dieting. 

Weight reduction with Retardo is safe. 

Retardo is the newest discovery for the reduction of excess weight. 

You take one little, tasteless Retardo tablet followed by a glass of water 
thirty minutes later. This method is so simple, so satisfying, so effective and 
so economical, that thousands of happy men and women use Retardo each and 
every day throughout the civilized world. 

Every day people are reporting losses of from eight to twenty pounds a 
month. 

Tll tell you a secret. I haven’t dieted. I have been using the Retardo 
method. You can eat what you want and you don’t have to diet or exercise. 

Take one Retardo tablet after each meal. 

In furtherance of the sale of such preparation, Retardo, and to 
create a public demand therefor, the respondent Federal Research 
Corporation, during the times mentioned herein, made, or caused to 
be made, the following statements and representations in newspapers, 
bulletins, and publications, all having a general circulation among 
and between the various States of the United States. 

Retardo is helping thousands of users all over the United States to rid them- 
selves of excessive, unwanted fat—and these people are eating three solid, 
full meals a day. They are not dieting and are not undertaking strenuous and 
boring exercises. They do, however, take one little Retardo tablet after each 
meal, and follow the simple directions. 


Retardo is reliable in treatments of obesity. 
This safe way of aiding your body in reducing its excess fat. Without 


dieting. 

Retardo tablets * * * contain no dangerous drugs. 

The aforesaid statements, together with many others similar 
thereto, not set out herein, but of the same tenor and meaning, serve 
as representations on the part of the respondents American Clinical 
Laboratories, Inc., and Federal Research Corporation to members of 
the purchasing public: (1) That the use of said preparation is a 
safe method for losing a substantial amount of weight; (2) that the 
use of such preparation is a competent, effective and reliable method 
for losing a substantial amount of weight; (3) that the use of said 
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preparation will reduce weight without diet or exercise; (4) that 
such preparation contains no harmful or dangerous drugs. The re- 
spondent American Clinical Laboratories, Inc., makes the additional 
representation in the aforesaid statements that “Retardo” is the 
newest discovery for the treatment of excess weight. 

The use of the word “laboratories” by respondent American Clini- 
cal Laboratories, Inc., as a part of its corporate name serves as a 
representation by the said respondent to members of the purchasing 
public that said respondent is the manufacturer or compounder 
of the preparation “Retardo.” 

The respondent American Clinical Laboratories, Inc., and the re- 
spondent Official Research Bureau of New York, Inc., have made, 
and caused to be made, in various of the aforesaid advertisements, 
the statement that the preparation “Retardo” has been “A pproved 
by the Official Research Bureau of New York” and have reproduced, 
or caused to be reproduced, a seal on the various other of said adver- 
tisements, and to be inserted on such seal the words “Seal of Ap- 
proval, Official Research Bureau of New York.” Such use of the 
words “Official Research Bureau of New York” and particularly the 
use of the word “Official” and such use of a seal and the words “Seal 
of Approval, Official Research Bureau of New York” serves as a 
representation by the said respondents to members of the purchasing 
public that such preparation has been approved by a research bureau 
having an official connection with the city or State of New York. 

Par. 5. In truth and in fact the use of such preparation is not a 
safe method for losing a substantial amount of weight. The prepa- 
ration contains a substantial amount of boric acid, which has a poten- 
tial toxic property and is cumulative in action if taken in daily or 
frequent doses. The purchaser of such preparation is instructed by 
the respondents American Clinical Laboratories, Inc., and Federal 
Research Corporation, in the advertising above referred to, to take a 
Retardo tablet after each meal for a period of weeks. If such prep- 
aration is taken according to such directions of the said respondents, 
a large number of such users of the preparation will manifest toxic 
effects because of such use. Such preparation is not the newest dis- 
covery for the treatment of excess weight. The use of such prepara- 
tion is not a competent, effective, or reliable method for losing a 
substantial amount of weight. The only competent, reliable, safe, 
and effective method for losing a substantial amount of weight is 
proper exercise and diet. Such preparation does contain a harmful 
or dangerous drug in that the boric acid contained in such prepara- 
tion is a harmful drug when such preparation is taken in the amounts 
and over the period of time as directed by the said respondents. 
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Such preparation has not been approved by a research bureau having 
an official connection with the city or State of New York. The 
respondent Official Research Bureau of New York, Inc., has no official 
connection with the city or the State of New York, 

In truth and in fact, the said preparation has no substantial thera- 
peutic value as a remedy or cure for, or as a treatment for, obesity. 
All the aforesaid statements and representations of respondents 
American Clinical Laboratories, Inc., and Federal Research Corpora- 
tion relative to the therapeutic value of the preparation “Retardo” 
are grossly inaccurate, incorrect, and exaggerated and are not true 
statements of the therapeutic value of the preparation “Retardo.” 

The respondent American Clinical Laboratories, Inc., is not the 
manufacturer or compounder of the preparation “Retardo.” The 
said respondent purchases said preparation from the manufacturer 
or compounder thereof and acts as a middleman in distributing such 
preparation in commerce as herein described. There are a substan- 
tial number of members of the purchasing public who prefer to pur- 
chase merchandise direct from the manufacturer in the belief that 
by eliminating the profit of the so-called “middleman” in such mer- 
chandise that they will procure a substantial financial saving and 
various other advantages. 

Par. 6. The aforesaid statements and representations (1) by re- 
spondent American Clinical Laboratories, Inc., and by respondent 
Federal Research Corporation relative to the efficacy of the prepara- 
tion “Retardo”; (2) by respondent American Clinical Laboratories, 
Inc., and by respondent Official Research Bureau of New York, Inc., 
relative to the preparation “Retardo” being approved by a. research 
bureau having an official connection with the city or State of New 
York; (3) by the respondent American Clinical Laboratories, Inc., 
relative to the said respondent being the manufacturer or compounder 
of such preparation; have a tendency and capacity to and do confuse, 
mislead, and deceive members of the purchasing public into the 
erroneous and mistaken beliefs respectively that (1) the preparation 
“Retardo” is a remedy or a competent, safe, and adequate treatment 
for the ailments of the human body for which said preparation is 
recommended and advertised as aforesaid; (2) such preparation has 
been approved by a research bureau having an official connection with 
the city or State of New York; and (3) the respondent American 
Clinical Laboratories, Inc., is the manufacturer or compounder of 
such preparation and into the purchase of such preparation because 
of said erroneous and mistaken beliefs so engendered. Trade is 
thereby diverted unfairly to the respondents American Clinical Lab- 
oratories, Inc., and Federal Research Corporation from their said 
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competitors who are engaged in the sale and distribution of similar 
preparations or other preparations, designed, and intended for sim- 
ilar usage in treating the ailments of the human body for which said 
preparation “Retardo” is recommended, and who truthfully represent 
the ingredients, safety, and effectiveness of their respective prepara- 
tions and their own business status with respect to being manufac- 
turers or having any official connection with any state or local 
governmental bureaus. In consequence thereof injury has been done 
and is being done by respondents American Clinical Laboratories, 
Inc., Federal Research Corporation, and Official Research Bureau of 
New York, Inc., and by respondent Shelley Braverman who directs 
and controls said respondents in the aforesaid acts and practices, to 
competition in commerce among and between the various States of 
the United States. 
CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony, and other 
evidence, and the respondents’ answer read into the record herein on 
June 16, 1939, in which answer respondents admitted all the material 
allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It ts ordered, That the respondents, American Clinical Laboratories, 
Inc., and Federal Research Corporation and their officers, and re- 
spondent Shelley Braverman, an individual, and their respective 
agents, servants, representatives, and employees, in connection with 
the offering for sale, sale, and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of a medici- 
nal preparation for the treatment of obesity, now known as “Retardo,” 
whether sold under that name or under any other name, or of any 
other medicinal preparation containing substantially similar ingre- 
dients or possessing substantially similar therapeutic effect, do forth- 
with cease and desist from: 
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1. Representing that the use of said preparation “Retardo” is a 
safe, competent, effective or reliable method of treatment for losing 
weight. 

2. Representing that the use of said preparation “Retardo” will 
reduce weight without dieting or exercise. 

3. Representing that said preparation “Retardo” is the newest dis- 
covery for the reduction of excess weight. r 

4. Representing, through failure to reveal that said preparation is 
not wholly safe for use in self-medication or through any other means 
or device, or in any other manner, that said preparation “Retardo” 
contains no harmful or dangerous drugs, and that the use of said 
preparation will have no ill effects upon the human body. 

lt is further ordered, That respondents, American Clinical Labora- 
tories, Inc., and Official Research Bureau of New York, Inc., corpora- 
tions, and Shelley Braverman, an individual, and their respective 
agents, servants, representatives, and employees, in connection with 
the offering for sale, sale, and distribution in commerce, as com- 
merce is defined in the Federal Trade Commission Act, of a medici- 
nal preparation for the treatment of obesity, now known as “Retardo,” 
whether sold under that name or under any other name, or of any 
other medicinal preparation containing substantially similar ingre- 
dients or possessing substantially similar therapeutic effect, do forth- 
with cease and desist from: 

Representing, through the use of the terms “Approved by the Offi- 
cial Research Bureau of New York” or “Seal of Approval, Official 
Research Bureau of New York” or through the use of the corporate 
name “Official Research Bureau of New York, Inc.,” to designate, 
describe, or refer, in any way, to said preparation “Retardo,” or 
through any other means or device or in any other manner, that said 
preparation has been approved by any research bureau having an 
official connection with the city or State of New York, or has been 
approved by any municipal, State, or Governmental agency or bureau 
whatsoever, until and unless said preparation has in fact received 
such approval. 

It is further ordered, That respondents, American Clinical Labora- 
tories, Inc., a corporation, and Shelley Braverman, an individual, 
and their respective agents, servants, representatives, and employees, 
in connection with the offering for sale, sale, and distribution in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
of a medicinal preparation for the treatment of obesity, now known 
as “Retardo,” whether sold under that name or under any other name, 
or of any other medicinal preparation containing substantially simi- 
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lar ingredients or possessing substantially similar therapeutic effect, 
do forthwith cease and desist from: 

Representing, through the use of the term “Laboratories” in the 
corporate name of respondent, American Clinical Laboratories, Inc., 
or in any other manner, or through the use of any other term of 
similar meaning, or through any other means or device, that the re- 
spondent, American Clinical Laboratories, Inc., conducts, operates, or 
maintains a laboratory, or is the manufacturer or compounder of the 
preparation “Retardo,” unless and until said corporate respondent 
actually owns and operates, or directly or absolutely controls, a 
laboratory for the purpose of manufacturing, testing, and experi- 
menting with such preparation. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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THE PERMA-MAID COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3268. Complaint, Nov. 20, 1937—Decision, Nov. 18, 1939 


Where a corporation engaged, as wholly owned subsidiary of manufacturer of 
stainless steel cooking utensils, in selling, as agent and distributor of said 
manufacturer, such products to purchasers in other States, in substantial 
competition with others engaged in manufacture and in sale and distri- 
bution among the various States and in the District of Columbia of cooking: 
utensils made from steel or other materials or metals, including distributors 
of like and similar commodities made from aluminum metal and distributors 
of like and similar commodities made from steel and other metals, who. 
do not falsely represent their products or make false and disparaging state- 
ments concerning those of their competitors ; 

In selling from its district offices its said steel cooking utensils through some. 
300 sales representatives, and who obtained orders from members of the 
public for such products through house-to-house canvass, and certain of 
whom, acting on their own initiative in obtaining and paying for pamph- 
lets, leaflets and circulars from persons having no connection with or 
interest in it or its business, and which, containing false and misleading 
statements and representations with respect to value and effect of alumi- 
num materials used in kitchen utensils, were made use of by said agents 
and representatives, contrary to its instructions—but in scope of their 
employment, 

Represented through statements and representations in pamphlets, leaflets, and 
circulars, as aforesaid and in sales talks to prospective purchasers by such 
agents and representatives, that food prepared and kept in aluminum uten- 
sils was detrimental to user thereof, and that preparation thereof in such 
utensils caused formation of poisons, and consumption of food thus pre- 
pared or kept in such utensils would cause ulcers, cancers, Cancerous. 
growths, and various other ailments, afflictions, and diseases, facts being 
aluminum had been used in manufacture of cooking utensils for many 
years aud been found, during such period to be satisfactory material for 
such use, consumption of food prepared or kept therein would not cause 
ulcers or other ailments, conditions, or afflictions, and foods so prepared or 
kept were not detrimental to health of users, and preparation of food in 
such utensils did not cause formation of poisons; 

With effect of misleading and deceiving substantial number of persons to whom 
such false, misleading and unfairly disparaging representations were made 
by its agents and representatives, as above set forth, into false and 
erroneous belief that cooking utensils made from aluminum were harmful 
and dangerous to the consumers of food prepared therein, and that all the 
statements and representations made by such agents and representatives 
with respect to aluminum utensils were true, and of thus inducing such 
persons, in reliance upon such belief or beliefs, to purchase its cooking 
utensils instead of those of competitors, and of thereby unfairly diverting 
trade in commerce to it from its competitors aforesaid: 
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Held, That such acts and practices were all to the prejudice and injury of 
competitors and the public, and constituted unfair methods of competition. 
Before Mr. Edward E. Reardon, trial examiner. 
Mr. S. Brogdyne Teu, II for the Commission. 
Larkin, Rathbone & Perry, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Perma- 
Maid Co., Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. Respondent, Perma-Maid Co., Inc., is a corporation 
organized and doing business under the laws of the State of 
Delaware, and having its principal place of business in the city of 
Toledo, State of Ohio. It is now, and for more than 1 year last 
past has been engaged in the manufacture, sale, and distribution of 
steel cooking utensils in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. When said products are sold respondent transports or 
causes the same to be transported from its place of business in the 
city of Toledo, State of Ohio, to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

There is now, and has been at all times mentioned herein, a con- 
stant current of trade and commerce in said above described products 
-sold by respondent between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions, and with individuals, partnerships, and firms likewise engaged 
in the business of manufacturing, selling, and distributing cooking 
utensils made from steel or other metals or materials in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. Respondent, in the course of the operation of its business, 
and for the purpose of inducing the purchase of its products, exhibits 
.samples of said products to prospective purchasers and makes many 
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false, misleading and unfairly disparaging statements and repre- 
sentations with respect to the value of certain other materials used 
in the manufacture of kitchen utensils and the effects obtained from 
use of utensils made from such materials. Said false and mislead- 
ing statements and representations are made in pamphlets, leaflets, 
and circulars furnished by respondent for distribution or display to 
members of the purchasing public, and are also made by respond- 
ent’s representations in sales talks to prospective customers. The 
following are representative of the various false and misleading state- 
ments and representations contained in said circulars, leaflets, and 
pamphlets, and made in said sales talks, but are not all inclusive: 


1. Scientific infermation pertaining to the ingestion of aluminum compounds 
is now ayailable. With all the governmental reports of the deleterious effects 
of this metal before us, surely we should heed the warnings when we consider 
the fact that many millions-of dollars worth of ALUMINUM is used for the 
purpose of cooking and storing foods throughout the United States. 

2. The metal is soft and forms various poisens with the foods with which 
it is in contact. 

3. There is no objection to the use of this metal for casket purposes or as a 
mordant in the dye which is used to color the clothing which covers a corpse. 

4. The manufacturers of dyes state in their literature that we should NOT 
do our dyeing in ALUMINUM—tThere is a reason. 

5. The substance is used for tanning hides, wall paper sizing, etc. It is the 
principal metal base used in making bricks, sewer pipe and road building 
Bet LeTials. * SE! Fil 

6. Boil some of your drinking water in an aluminum dish for one-half hour, 
pour in a clear glass can and after cooling Several hours note the white 
feathery substance in the bottom of the can. This is the poison dissolved from 
the utensil which readily combines with other chemicals forming aluminum 
compounds, some of these are: aluminum acetate, chloride of aluminum, 
aluminum phosphate, aluminum sulphate. A host of other potent poisons are 
manufactured during the ordinary process of cooking foods in aluminum 
dishes. These are formed according to the kind of food cooked therein. 

7. Did you ever find maggots in your aluminum pans? Do you know that 
such pans may be full of the most deadly bacteria known to science? 

8. Almost daily you read in the press of hundreds being poisoned by eating 
food cooked in aluminum. Do you know how such poisonings occur? If you 
do not, this circular will tell you. 

9, Aluminum is a soft metal and is easily corroded and pitted under certain 
conditions. For example, when sauerkraut or vegetables are cooked in 
aluminum and allowed to stand for some time the utensil often becomes badly 
pitted. 

10. It has frequently happened that sauerkraut has eaten holes completely 
through the aluminum kettles in which it was prepared. 

11. Vegetables that are cooked with soda and salt will produce similar 


‘results. 


12. Corned beef corrodes most aluminum utensils. * * * 
13. Rolled, pressed or cast aluminum all corrode. 
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Par. 5. All the foregoing statements and representations are false 
and misleading, and serve as representations to customers and pro- 
spective customers that the consumption of food prepared or kept 
in aluminum utensils will cause ulcers, cancers, cancerous growths, 
and various other ailments, afflictions, and diseases; that food so 
prepared or kept in aluminum utensils is detrimental to the health 
of the users thereof, and that preparation of food in aluminum 
utensils causes formation of poisons. 

In truth and in fact aluminum has been used in the manufacture 
of cooking utensils for many years. During that period of time 
it has been found to be a highly satisfactory material for use in | 
cooking utensils. Further, in truth and in fact, the consumption | 
of food prepared or kept in aluminum kitchen utensils will not | 
cause ulcers, cancers, cancerous growths, and other ailments, afflictions, 
and diseases of the human body. Foods so prepared or kept in alu- - 
minum utensils are not detrimental to the health of the users thereof | 
by reason of the use of aluminum utensils. Poisons are not formed 
from the preparation of foods in aluminum utensils. 

Par. 6. There are among the competitors of the respondent in | 
commerce as herein set out, manufacturers and distributors of like : 
and similar commodities who truthfully advertise and represent ; 
their respective products, and who refrain from defaming and un- - 
fairly disparaging the products of competitors in the manner and | 
form herein set. out, by which respondent defames and disparages + 
its competitors’ products. 

Par. 7. The aforesaid false, misleading, and disparaging represen- - 
tations so made by respondent as above alleged have had, and now 
have, the tendency and capacity to, and do, mislead and deceive a 1 
substantial part of the consuming public into the false and erroneous :) 
belief that cooking utensils made from aluminum are undesirable » 
and harmful in the ways alleged, and are dangerous to the consumers ! 
of food prepared in said aluminum cooking utensils, and that all | 
of said statements and representations made by respondent with ! 
reference to said aluminum cooking utensils are true. 

As a result thereof trade has been unfairly diverted to respondent ‘ 
from those competitors herein referred to engaged in like and | 
similar businesses. As a consequence thereof substantial injury has: 
been and is being done by respondent to competition in commerce; 
between and among the various States of the United States and in: 
the District of Columbia. 

Par. 8. The aforementioned methods, acts, and practices of } 
respondent are all to the prejudice of the public and of respondent’s: 
competitors as hereinabove alleged. Said methods, acts, and prac-) 
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tices constitute unfair methods of competition in commerce within 
the intent and meaning of section 5 of an act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprn¢s as To THE Facts, aNp OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission issued a complaint on the 20th day 
of November 1937, against the respondent, The Perma-Maid Co., Inc., 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of the Federal Trade Commis- 
sion Act. 

The respondent filed its answer to the complaint on December 13, 
1937. 

After the filing of the respondent’s answer to the complaint, tes- 
timony and evidence in support of the complaint was introduced by 
S. Brogdyne Teu, IJ, Esq., attorney for the Commission, and in 
opposition to the complaint by T. R. Iserman, Esq., and C. D. Peet, 
Esq., of counsel to Larkin, Rathbone & Perry, attorneys for the re- 
spondent, before Edward E. Reardon, Esq., theretofore duly desig- 
nated an examiner by the Commission. 

The testimony and evidence introduced was duly recorded and 
filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint; the answer to the com- 
plaint; the testimony and evidence; and upon briefs and oral argu- 
ments of counsel for the Commission and for the respondent; and, 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public, and makes the findings of the Commission 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, The Perma-Maid Co., Inc., is a com- 
‘pany incorporated in March 1935, and organized and doing business 
under the laws of Ohio. Its principal office and place of business is 
located at Cincinnati, Ohio. 

Par. 2. The respondent is a wholly owned subsidiary of the Elec- 
tric Auto-Lite Co., and the selling agent and distributor of stainless 
steel cooking utensils manufactured by the Electric Auto-Lite Co. 

The Perma-Maid Co. has district offices for the conduct of the 
sales of the cooking utensils, located at Boston, Mass.; New Haven, 
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Conn.; New York City, N. Y.; Newark, N. J.; and, at Philadelphia, 
Pa. It employs about 300 sales representatives, who work out from 
the district offices, and obtain orders from members of the public 
for the purchase of the cooking utensils in a house to house canvass. 
The cooking utensils so ordered and purchased are later delivered by 
the respondent from Cincinnati, Ohio, to the purchasers in the other 
States, or in States other than the State of origin of the shipment. 

Par. 3. The respondent is, and for more than 1 year prior to De- 
cember 13, 1937, has been, engaged in the sale of stainless steel cook- 
ing utensils, in commerce, between and among the various States of 
the United States and the District of Columbia. 

Par. 4. The respondent, in the sale of its stainless steel cooking 
utensils, is and has been engaged, during the times mentioned and 
referred to above, in substantial competition with others, individuals, 
firms and corporations, who are and have been engaged in the busi- 
ness of manufacturing and in the business of selling and distributing, 
in commerce among and between the various States of the United 
States and in the District of Columbia, cooking utensils made from 
steel or other metals or materials. 

Par. 5. The respondent’s agents and sales representatives referred 
to above, have exhibited samples of respondent’s products to prospec- 
tive purchasers, and certain of the agents and sales representatives, 
upon their own initiative, for the purpose of inducing the purchase 
of respondent’s products, have made false, misleading, and unfairly 
disparaging statements and representations with respect to the value 
of aluminum materials used in the manufacture of kitchen utensils 
and the effects obtained from the use of utensils made from such ma- 
terials upon foods prepared therein. 

Said false and misleading statements and representations have been 
made in pamphlets, leaflets, or circulars and in sales talks to pro- 
spective purchasers. Respondent did not print, obtain or pay for 
said pamphlets, leaflets, or circulars. They were obtained and paid 
for by such agents and representatives from persons having no con- 
nection with or interest in respondent, or its business, and who pub- 
lished said pamphlets, leaflets, or circulars or similar ones for sev- 
eral years before respondent began business. 

The following are representative of the various statements and 
representations by respondent’s agents and representatives contained 
in said sales talks and literature but are not all inclusive: 

1. Scientific information pertaining to the ingestion of aluminum compounds 
is now available. With all the Governmental reports of the deleterious effects 
of this metal before us, surely we should heed the warnings when we consider 


the fact that many millions of dollars worth of ALUMINUM is used for the 
purpose of cooking and storing foods throughout the United States. 
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2. The metal is soft and forms various poisons with the foods with which it is 
in contact. 

8. There is no objection to the use of this metal for casket purposes or as 
a mordant in the dye which is used to color the clothing which covers a corpse. 

4. The manufacturers of dyes state in their literature that we should NOT do 
our dyeing IN ALUMINUM—tThere is a reason. 

5. The substance is used for tanning hides, wall paper sizing, ete. It is the 
principal metal base used in making bricks, sewer pipe and road building 
materials. ;.*. * .* 

6. Boil some of your drinking water in an aluminum dish for one-half hour, 
pour in a clear glass can and after cooling several hours note the white feathery 
substance in the bottom of the can. This is the poison dissolved from the 
utensil which readily combines with other chemicals forming aluminum com- 
pounds, some of these are: aluminum acetate, chloride of aluminum, aluminum 
phosphate, aluminum sulphate. A host of other potent poisons are manufactured 
during the ordinary process of cooking foods in aluminum dishes. These are 
formed according to the kind of food cooked therein. 

7. Did you ever find maggots in your aluminum pans? Do you know that 
such pans may be full of the most deadly bacteria known to science? 

8. Almost daily you read in the press of hundreds being poisoned by eating 
food cooked in aluminum. Do you know how such poisonings occur? If you 
do not, this circular will tell you. 

9. It has frequently happened that sauerkraut has eaten holes completely 
through the aluminum kettles in which it was prepared. 

10. Vegetables that are cooked with soda and salt will produce similar results. 

11. Corned beef corrodes most aluminum utensils. * * * 


Par. 6. The foregoing statements and representations of respond- 


 ent’s agents and sales representatives have served as representations 


to customers and prospective customers that food prepared or kept 
in aluminum utensils is detrimental to the health of the users thereof; 
and that the preparation of food in aluminum utensils causes the 
formation of poisons. The respondent also stipulated that statements 
and representations made by its agents and representatives serve as 
representations to customers and prospective customers that the con- 


sumption of food prepared or kept in aluminum utensils would cause 


ulcers, cancers, cancerous growths, and various other ailments, afflic- 
tions, and diseases. 

Par. 7. Aluminum has been used in the manufacture of cooking 
utensils for many years. During that period of time it has been 
found to be a satisfactory material for use in cooking utensils. The 
consumption of food prepared or kept in aluminum kitchen utensils 
will not cause ulcers, cancers, cancerous growths, or other ailments, 
afflictions, or diseases of the body. The foods so prepared or kept in 
aluminum utensils are not detrimental to the health of the users 
thereof, and the preparation of food in aluminum utensils does not 
cause the formation of poisons. 
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Par. 8. Respondent, upon discovering that certain of its agents and 
representatives had made the statements and representations and had 
distributed the pamphlets, leaflets, and circulars above referred to, 
forbade its agents and representatives to make such statements and 
representations and to distribute such pamphlets, leaflets and circulars, 
and for more than one year last past on every occasion where a viola- 
tion of its instructions has been called to its attention, has discharged 
or otherwise penalized the agents and representatives so violating its 
orders. In making said statements and representations, however, said 
agents and representatives were acting within their scope of employ- 
ment by respondent. Respondent is fully responsible for the afore- 
said statements and representations made by its agents and repre- 
sentatives, 

Par. 9. There are, among the competitors of the respondent referred 
to in paragraph 4 hereof, distributors of like and similar commodities 
made from aluminum metal, and distributors of like and similar 
commodities made from steel and other materials, who do not falsely 
represent their products or make false and disparaging statements 
concerning the products of their competitors. 

Par. 10. The false, misleading, and unfairly disparaging representa- 
tions made by respondent’s agents and representatives, as herein set 
out, have had the tendency and capacity to, and did, mislead and 
deceive a substantial number of the persons to whom they were made 
into the false and erroneous belief that cooking utensils made from 
aluminum are harmful and are dangerous to the consumers of food 
prepared therein, and that all of the statements and representations 
made by respondent’s agents and representatives with reference to 
aluminum utensils are true, and in reliance upon such belief or beliefs 
so induced into purchasing respondent’s cooking utensils instead of the 
cooking utensils of respondent’s competitors. In consequence thereof 
trade in commerce among and between the various States of the United 
States and in the District of Columbia in cooking utensils was thereby 
diverted unfairly to the respondent from its said competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of respondent’s competitors and of the public, and 
eonstitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence taken before Edward E. 
Reardon, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein and oral arguments by S. Brogdyne 
Teu, II, counsel for the Commission, and T. R. Iserman, counsel for 
the respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Perma-Maid Co., Inc., its officers, 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale and 
distribution of cooking utensils in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from : 

1. Representing that food prepared or kept in aluminum utensils is 
detrimental to the user thereof. 

2. Representing that the preparation of food in aluminum utensils 
causes the formation of poisons. 

3. Representing that the consumption of food prepared or kept in 
aluminum utensils will cause ulcers, cancers, cancerous growths and 


various other ailments, afflictions and diseases. ; 
It is further ordered, That the respondent shall within 60 days 


from and after the date of service upon it of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied and is complying with the order 
to cease and desist hereinabove set forth. 
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In THE MATTER oF 


DIAMOND KNITTING MILLS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3877. Complaint, Aug. 26, 1939—Decision, Nov. 28, 1939 


Where a corporation engaged in manufacture of various articles of knitted 
wearing apparel, and in sale and distribution thereof to retailers in various 
States and in the District of Columbia— 

Falsely represented, on labels attached to its products, constituent fibers or 
materials of which they were composed, and thus represented certain 
products as composed entirely of unweighted silk, product of cocoon of 
silkworm, through attaching thereto cloth tag or label bearing words 
“Genuine * * * All Silk,” with diamond interposed, notwithstanding fact 
products in question were not, as aforesaid, and aS understood by purchas- 
ing and consuming public from word “silk,” unqualified, composed entirely 
of silk, long highly esteemed product of cocoon of silkworm, and not 
weighted or subjected to metallic bath containing metallic salts or other 
weighting substance ; 

With tendency and capacity to mislead and deceive retail dealers and sub- 
stantial portion of purchasing public into erroneous and mistaken belief 
that said products were composed wholly of unweighted silk, and with 
result, by reason of such belief, that a number of retailers and members 
of purchasing public bought substantial volume of its products and trade 
was diverted unfairly to it from its competitors engaged in sale and 
distribution of various articles of knitted silk wearing apparel in commerce, 
and who do not falsely represent the constituent fibers of which their 
products are composed: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. George W. Williams for the Commission. 
Mr. Samuel A. Blank, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Diamond Knitting 
Mills, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 


public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 
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Paracrary 1. Respondent, Diamond Knitting Mills, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Pennsylvania with its office and principal 
place of business located at Seventh and Green Streets, city of 
Philadelphia, State of Pennsylvania. 

Par. 2. Respondent, Diamond Knitting Mills, Inc., is, and for 
several years last past has been, engaged in the manufacture and 
in the sale and distribution of various articles of knitted wearing 
apparel. Respondent sells its products to retail dealers located in 
the various States of the United States and in the District of 
Columbia, and causes said products, when sold by it, to be trans- 
ported from its place of business in Philadelphia, Pa., to the pur- 
chasers thereof located in other States of the United States and 
in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other corporations, and with 
individuals, firms and partnerships engaged in selling and dis- 
tributing various articles of knitted wearing apparel in commerce 
among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its business, the respondent 
has engaged in the practice of falsely representing the constituent 
fiber or material of which the various products sold and distributed 
by it are made, by means of false representations on labels attached 
to its on Among and typical of such acts and practices, 
respondent represents certain of its products as being composed 
entirely of unweighted silk, the product of the cocoon of the silk- 
worm, which has not ean) subjected to the process of a metallic 
bath, when in fact said products are composed entirely of weighted 
silk. As an example of this practice, the respondent attaches to 
‘yarious of its products a permanent cloth tag or label which bears 
the following words: 

Genuine * * * All Silk 


and also contained thereon in a diamond the words 
Diamond Knit 


the said diamond being inserted between the words “Genuine” and 


“Al Silk.” 
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By the use of the words “silk” and “all silk” on tags, labels, and 
by other means, to designate or describe its various products, the 
respondent represents that said products are composed entirely of 
unweighted silk, when in truth and in fact said products are com- 
posed entirely of weighted silk, which is silk which has been sub- 
jected to the process of a metallic bath and contains metallic salts 
or other weighting substance. 

Par. 5. The word “silk” for many years has had and still has in 
the minds of the purchasing and consuming public generally a 
definite and specific meaning, to wit, the product of the cocoon of 
the silkworm. Silk products for many years have held and still 
hold great public esteem and confidence for their preeminent qual- 
ities. The unqualified word “silk” has in the minds of the purchasing 
and consuming public the definite and specific meaning of unweighted 
silk or silk which has not been subjected to the process of a metallic 
bath. 

Par. 6. The use by the respondent of the aforesaid practice of 
designating or describing its products as being “silk” or “all silk” 
has had, and now has, the tendency and capacity to mislead and 
deceive retail dealers and a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said products 
are composed wholly of unweighted silk. On account of this errone- 
ous and mistaken belief, a number of retail dealers and members 
of the purchasing public have purchased a substantial volume of 
respondent’s products, with the result that trade has been diverted 
unfairly to the respondent from its competitors who are also en- 
gaged in the sale and distribution of various articles of knitted silk 
wearing apparel in commerce among and between the various States 
of the United States and who do not falsely represent the constituent 
fibers of which their products are composed. As a consequence 
thereof, injury has been done, and is now being done, by respondent 
to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 


in commerce within the intent and meaning of the Federal Trade | 


Commission Act. 


Report, Finpincs as To THE Facrs, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, — 


the Federal Trade Commission on the 26th day of August 1939, 
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issued and served its complaint in this proceeding upon respondent, 
Diamond Knitting Mills, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce and unfair and decep- 
tive acts and practices, in commerce in violation of the provisions of 
said act. On the 19th day of September 1939, the respondent filed 
its answer, in which answer it admitted all the material allegations 
of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearing as to said facts. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on the 
said complaint and the answer thereto, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Diamond Knitting Mills, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its office and 
place of business located at Seventh and Green Streets, city of Phila- 
delphia, State of Pennsylvania. 

Par. 2. The respondent, Diamond Knitting Mills, Inc., is, and for 
several years last past has been, engaged in the manufacture and in 
the sale and distribution of various articles of knitted wearing ap- 
parel. Respondent sells its products to retail dealers located in the 
various States of the United States and in the District of Columbia, 
and causes said products, when sold by it, to be transported from its 
place of business in Philadelphia, Pa., to purchasers thereof located in 
other States of the United States and in the District of Columbia. 

The respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
‘and in the District of Columbia with other corporations, and with 
individuals, firms and partnerships engaged in selling and distribut- 
ing various articles of knitted wearing apparel in commerce among 
mad between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 4. In the course and conduct of its business, the respondent 
has engaged in the practice of falsely representing the constituent 
fiber or material of which the various products sold and distributed 
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by it are made, by means of false representations on labels attached 
to its products. Among and typical of such acts and practices, re- 
spondent represents certain of its products as. being composed en- 
tirely of unweighted silk, the product of the cocoon of the silkworm, 
which has not been subjected to the process of a metallic bath, when 
in fact said products are composed entirely of weighted silk. As an 
example of this practice, the respondent attaches to various of its 
products a permanent cloth tag or label which bears the following 
words: 
2 Genuine * * * All Silk 
and also contained thereon in a diamond the words 
Diamond Knit 


the said diamond being inserted between the words “Genuine” and 
“All Silk.” 

By the use of the words “silk” and “all silk” on tags, labels, and by 
other means, to designate or describe its various products, the re- 
spondent represents that said products are composed entirely of un- 
weighted silk, when in truth and in fact said products are composed. 
entirely of weighted silk, which is silk which has been subjected to 
the process of a metallic bath and contains metallic salts or other 
weighting substance. 

Par. 5. The word “silk” for many years has had and still has in the 
minds of the purchasing and consuming public generally a definite 
and specific meaning, to wit, the product of the cocoon of the silk- | 
worm. Silk products for many years have held and still hold great 
public esteem and confidence for their preeminent qualities. The un- 
qualified word “silk” has in the minds of the purchasing and consum- 
ing public the definite and specific meaning of unweighted silk or silk 
which has not been subjected to the process of a metallic bath. 

Par. 6. The use by the respondent of the aforesaid practice of 
designating and describing its products as being “silk” or “all silk” 
has had, and now has, the tendency and capacity to mislead and de- 
ceive retail dealers and a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said products are com- 
posed wholly of unweighted silk. On account of this erroneous and 
mistaken belief, a number of retail dealers and members of the pur- 
chasing public have purchased a substantial volume of respondent’s 
products, with the result that trade has been diverted unfairly to the 
respondent from its competitors who are also engaged in the sale 
and distribution of various articles of knitted silk wearing apparel in 
commerce among and between the various States of the United States — 
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and who do not falsely represent the constituent fibers of which their 
products are composed. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer 
of respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent, Diamond Knitting Mills, Inc., 
a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its merchandise in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the term “all silk” or the unqualified word “silk” or 
any other term of similar import and meaning to designate, describe, 
or in any way refer to any fabric or merchandise not made wholly 
from unweighted silk, the product of the cocoon of the silkworm. 

2. Representing through failure to disclose the presence and per- 
centage of weighted silk contained in any fabric or other merchan- 
dise and the percentage of weighting in such weighted silk, or 
through any other means or device, or in any manner, that fabrics 
or other merchandise composed in whole or in part of weighted 
silk are composed of unweighted silk; provided, however, that the 
‘word “silk” may be used to refer to the silk content of such fabric 
or other merchandise when the disclosures herein enumerated are 
clearly and conspicuously made in connection with the use of such 


term. 
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3. Representing in any manner that the products sold by re- 
spondent are made of a material, fiber or yarn other than that of 
which such products are actually made. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth im detail the manner and form in which 
it has complied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Duro-Trst Corporation. Complaint, April 28, 1936. Order, June 
15, 1939. (Docket 2788.) 

Charge: Misrepresenting effectiveness and performance of prod- 
uct; in connection with the sale of incandescent lamps. 

Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint, the answer of respondent, the testimony taken in support 
of the allegations of the complaint, and in opposition thereto, and the 
briefs and oral arguments of counsel for the Commission and for the 
respondent, and the Commission having duly considered the same and 
the record herein, and being now fully advised in the premises, and it 
appearing to the Commission that the allegations of the complaint 
have not been sustained ; 

. It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. ; 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. Clark Nichols for the Commission. 

Mr. John Walsh and Mr. John Wattawa, of Washington, D. C., 
for respondent. 


Pranur Sprciattry Co. Complaint, December 24, 1934. Original 
_ order, February 5, 1935. Docket 2273, 20 F. T. C. 127. Order set- 
ting aside, etc., June 21, 1939. 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candy. 

Cease and desist order in this case was set aside by the following 
order : 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises; 

It is ordered, That the order to cease and desist issued herein on 
the 5th day of February A. D. 1935, be, and the same hereby is, set 
aside. 

It is further ordered, That the amended and supplemental com- 
plaint herein be issued and served forthwith. 

Mr. Henry C. Lank and Mr. D. C. Daniel for the Commission. 
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InrernationaL Association or Ice Cream MANUFACTURERS, its 
officers and members. Complaint, March 27, 1935. Order, June 28, 
1939. (Docket 2346.) 

Charge: Combination and conspiracy through coercion, boycott, 
and intimidation and threats thereof, and other practices; in connec- 
tion with the manufacture and sale of ice cream and other mer- 
chandise. 

Record closed, after answers, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that subsequent to the issuance of complaint 
herein the entire files in this proceeding were, at the request of the 
Attorney General, transmitted to the Department of Justice, and it 
further appearing that criminal indictments have been brought by the 
Department of Justice against respondents herein in Chicago, IL. in 
the cases of United States of America v. The Borden Company, et al., 
No. 31197, and United States of America v. National Dairy Products 
Corporation, et al., No. 31205, in the District Court of the United 
States for the Northern District of Illinois, Eastern Division, and it 
further appearing that said criminal indictments and the proceedings 
in connection therewith are still pending in said court; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen the same and resume prosecution thereof in 
accordance with its regular procedure should future facts so warrant. 

Mr. Wilbur N. Baughman and Mr. John Darsey for the Com- 
mission. 

Alvord & Alvord, of Washington, D. C., for International Asso- 
ciation of Ice Cream Manufacturers and its officers. 

Dawies, Beebe, Busickh & Richardson, of Washington, D. C., and 
Mr. Robert S. Gordon, of New York City, for National Dairy 
Products Corp. 

Duane, Morris & Heckscher, of Philadelphia, Pa., and Milbank, 
Tweed, Hope & Webb, of New York City, for The Borden Co. 

Honnold & Avis, of Tulsa, Okla., for Southwest Utility Dairy 
Products Co. 


Hirr Frreworxs Co. Complaint, April 19, 1938. Order. August 
3, 19389. (Docket 3382.) 

Charge: Misrepresenting business status as importer, and only 
manufacturer and importer in State; in connection with the man- 
ufacture and sale of fireworks. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the evidence fails to sustain the allega- 
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tions of the complaint, and the Commission having duly considered 
the matter, and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. Henry M. White, trial examiner. 

Mr. John N. Wheelock and Mr. R. P. Bellinger for the Commission. 

Poe, Falknor, Emory & Howe, of Seattle, Wash., for respondent. 


JosepH A. Vintone trading as Excerstior Har Works. Complaint, 
June 6, 19382. Original order, November 7, 1933. Docket 2046, 18 
F. T. C.116. Order setting aside, etc., August 4, 1939. 

Charge: Misbranding or mislabeling and misrepresenting product 
as to renovated being new; in connection with the sale of hats. 

Cease and desist order in this case was set aside by the following 
order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises; 

It is ordered, That the order to cease and desist issued herein on 
the 7th day of November A. D. 1938, be, and the same hereby is, set 
aside. 

It is further ordered, 'That an amended ond supplemental com- 
plaint herein be issued and served forthwith. 

Mr. Robert Mathis, Jr., for the Commission. 

Mr. Louis k. Kagan, of Jersey City, N. J., for respondent. 


Morsen Har Works, Inc. and Morris §. Atrman, individually 
and as an officer of Mornen Hat Works, Inc. Complaint, June 6, 
1932. Original order, November 7, 1933. Docket 2048, 18 F. T. C. 
116. Order setting aside, etc., August 4, 1939. 

Charge: Misbranding or mislabeling and misrepresenting product 
as to renovated being new; in connection with the sale of hats. 

Cease and desist order in this case was set aside by the following 
order : 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises; 

It is ordered, That the order to cease and desist heretofore issued 
in the matter of Morben Hat Works, inc., a corporation, Docket No. 
2048, on the 7th day of November 1933, be and the same hereby is, 
set aside. 

It is further ordered, That the matter of Morben Hat Works, Inc., 
a corporation, designated in the records of the Commission as Docket 
No. 2048, be, and the same hereby is, consolidated with the matter of 
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Morben Hat Works, Inc., a corporation, Morris S. Altman, individ- 
ually and as an officer of Morben Hat Works, Inc., designated in the 
records of the Commission as Docket No. 3838. 

Mr. Robert Mathis, Jr., for the Commission. 


Jacos ScuacnNow trading as Mopern Har Works. Complaint, 
June 6, 1932. Original order, November 7, 1983. Docket 2047, 18 
F. T. C. 116. Order setting aside, etc., August 10, 1939. 

Charge: Misbranding or mislabeling and misrepresenting product 
as to renovated being new; in connection with the sale of hats. 

Cease and desist order in this case was set aside by the following 
order : 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises ; 


It is ordered, That the order to cease and desist issued herein on — 


the 7th day of November 1933, be, and the same hereby is, set aside. 
It is further ordered, That an amended and supplemental complaint 
herein be issued and served forthwith. 
Mr. Robert Mathis, Jr., for the Commission. 


Suaprmro Ferr Rue Co. anp Wm. Sapiro, Morris SHAPIRO. AND 
Saran Suaprro Trapine as Esta Har Co. Complaint, December 6, 
1935. Original order, January 3, 1936. Docket 2647, 21 F. T. C. 
741. Order setting aside, etc., August 16, 1939. 

Charge: Misrepresenting reconstructed or reconditioned used prod- 
ucts as new; in connection with the sale of baseball caps. 

Cease and desist order in this case was set aside by the following 
order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises ; 

It is ordered, That the order to cease and desist issued herein on 
the 8d day of January A. D. 1936, be, and the same hereby is, set 
aside. 

It is further ordered, That an amended and supplemental complaint 
herein be issued and served forthwith. 

Mr. Robert Mathis, Jr., for the Commission. 


Pactric AmusemMeNT Manuracturine Co., and trading as Pactrto 
Manvracturine Corp. Complaint, October 25, 1987. Order, Sep- 
tember 5, 1939. (Docket 3255.) 

Charge: Using lottery scheme in merchandising; in connection with 
the sale of chewing gum and chewing gum vending machines. 
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_ Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent corporation has been 
dissolved, and the Commission having duly considered the matter and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of the 
Commission should future facts so warrant to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Mr. D. C. Daniel for the Commission. 

Bank & Scribner, of Chicago, Il., for respondent. 


Brryker Canny Corp. Complaint, April 29, 1938. Order, Sep- 
tember 8, 1939. (Docket 3395.) 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candy. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent corporation is no longer 
in existence, having been dissolved by operation of the laws of the 
State of Illinois, and the Commission having duly considered. the 
matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission should future facts so warrant to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Mr. D.C. Daniel for the Commission, 


Heitrr & Newman, Inc. Complaint, July 26, 1939. Order, Sep- 
tember 16, 1939. (Docket 3859.) 

Charge: Misbranding or mislabeling as to composition or source 
or origin; in connection with the sale of ladies’ coats. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that the respondent has been dissolved, and 
the Commission having duly considered the matter, and being now 
fully advised in the premises; 

It is ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed. 

Mr. R. P. Bellinger for the Commission. 

Mr. Irwin D. Davidson, of New York City, for respondent. 


UniversaL Derective System, Inc. Complaint, June 21, 1939. 
Order, September 19, 1939. (Docket 3829.) 
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Charge: Advertising falsely or misleadingly as to opportunities, 
employment, free product, business status, unique nature, etc.; in 
connection with the sale of courses of study and instruction in de- 
tective work. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent, Universal Detective 
System, Inc., is no longer engaged in the business in regard to which 
the complaint herein was issued and that the said corporation has 
been dissolved in an action instituted by the attorney general of 
Illinois for failure to file annual report and pay annual franchise 
tax for the year 1938, and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. Harry D. Michael for the Commission. 


Try-Mo Rano Co., Inc. Complaint, June 29, 1935. Order, Sep- 
tember 23, 1939. (Docket 2483.) 

Charge: Advertising falsely or misleadingly as to qualities or 
properties of product; in connection with the sale of radios and 
equipment and supplies therefor. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent, Try-Mo Radio Co., 
Inc., agreed on July, 24, 1939, to discontinue the unfair practices 
charged in the complaint and agreed to accept and abide by the 
rules of fair trade practice for the radio receiving set industry, 
promulgated by the Commission July 22, 1939, and the Commission 
having duly considered the matter and being now fully advised in 
the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. Carrel F. Rhodes for the Commission. 

Mr. Samuel Ansel, of New York City, for respondent. 


Rosert KE. Waterman, trading as Nationau Porrery Disrrrpurors.. 
Complaint, February 16, 1938. Order, October 2, 1939. (Docket. 
3338.) 
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Charge: Misrepresenting product as to special or limited offer 
and free gift and disparaging competitors’ products; in connection 
with the sale of earthenware kitchen utensils. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that all efforts to locate the respondent 
have been unsuccessful for the reason that he has no permanent 
residence or place of business, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises; 

It is ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. William L. Pencke for the Commission. 


Harry G. Cristy, trading as Auiiep ENcineerine Institute. Com- 
plaint, May 8, 1935. Order, October 7, 1939. (Docket 2383.) 

Charge: Advertising falsely or misleadingly as to qualities or 
properties of product; in connection with the manufacture and sale 
of radios. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent, Harry G. Cisin, in- 
dividually and trading as Allied Engineering Institute, has sus- 
pended the manufacture and sale of radio receiving sets and has 
discontinued the practices charged in the complaint, and on Sep- 
tember 19, 1939, submitted a statement adopting and agreeing to 
abide by the rules of practice for the radio receiving set manufac- 
turing industry promulgated July 22, 1939, in the future conduct 
of his radio business, and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Before Mr. John W. Norwood, trial examiner. 

Mr. John L. Hornor and Mr. Carrel F. Rhodes for the Commission. 

Mr. Jack Korshin, of New York City, for respondent. 


W. A. Nisuwenuuis & Sons. Complaint, May 9, 1939. Order, 
October 7, 1939. (Docket 3787.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to source or origin of product; in connection with 
the sale of tulip bulbs. 
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Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. William L. Pack for the Commission. 

Howard, Howard & Howard, of Kalamazoo, Mich., for 
respondents. 


Mar Har Works, Inc. Complaint, January 19, 1931. Origimal 
order, June 17, 1933. Docket 1897, 17 F. T. C. 378. Order setting 
aside, etc., October 12, 1939. 

Charge: Misbranding or mislabeling and misrepresenting product 
as to renovated or rebuilt being new; in connection with the sale 
of hats. 

Cease and desist order in this case was set aside by the following 
order: 

This matter coming on to be heard by the Commission upon the 
motion of W. T. Kelley, chief counsel for the Commission, and 
Robert Mathis, Jr., trial attorney, that the findings as to the facts 
and conclusion and order to cease and desist issued by the Com- 
mission on June 17, 1933, be set aside and that an amended and 
supplemental complaint be issued herein, and that all testimony and 
other evidence adduced at hearings heretofore held in this proceed- 
ing be received and considered in so far as material and competent 
in any findings as to the facts hereinafter made herein, in like manner 
and to the same extent as though said testimony and other evidence 
had been received at hearings duly held upon the charges contained 
in the amended and supplemental complaint in the first instance; 
and the Commission having duly considered said motion and the 
record herein, and being now fully advised in the premises; 

It is ordered, That the findings as to the facts and conclusion and 
order to cease and desist issued herein on the 17th day of June A. D. 
1933, be, and the same hereby are, set aside. 

It is further ordered, That an amended and supplemental com- 
plaint herein be issued and served forthwith. 

It is further ordered, That all testimony and other evidence ad- 
duced at hearings heretofore held in this proceeding be received and 
considered, in so far as material and competent in any findings as to 
the facts hereinafter made, in like manner and to the same extent as 
though said testimony had been received at hearings duly held upon 
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the charges contained in the amended and supplemental complaint, 
in the first instance, saving, however, to the respondents the right 
to rebut such testimony or other evidence by any proper means at. 
such subsequent hearings as may be held herein. 

Mr. Robert Mathis, Jr., for the Commission. 


Roserr THeropore Pxuare, trading as Piare Manuracrurtne Co.. 
Complaint, July 28, 1938. Order, October 17, 1939. (Docket 3515.) 

Charge: Misrepresenting product as to qualities and government 
approval; in connection with the sale of “Kant-Run” and 
“HoSaver,” chemical preparations, designed and intended for the 
laundering of silk and rayon stockings and lingerie. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint and the answer, testimony, and other evidence, briefs 
in support of the complaint and in opposition thereto, and the 
Commission, having duly considered the matter and being now 
fully advised in the premises; . 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right 
of the Commission to reopen the same should conditions warrant. 

Before Mr. William C. Reeves, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Barthel, Flanders & Barthel, of Detroit, Mich., for respondent. 


Maip-O-Besr, Inc., G. M. Moses; and Morris Aversacu, trading 
as Tue Moris, Co. Complaint, April 9, 1934. Order, October 26, 
1939. (Docket 2168.) 

Charge: Misrepresenting business status and advantages, agents’ 
earnings or prospects, prices, values, quality, and composition ot 
product and guarantee of satisfaction or money back; in connection 
with the manufacture and sale of flavoring compounds, foodstutts, 
toilet articles, and novelties. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record and it appearing that all of the respondents herein are 
likewise respondents in another proceeding before the Commission, 
to-wit, Docket 3342, wherein the Commission on September 11, 1939, 
issued its order to cease and desist,' and that said order to cease 
and desist prohibits the respondents herein from engaging in the 
identical practices involved herein, and the Commission having duly 
considered the matter and being now fully advised in the premises; 

It is ordered, That this case be, and the same hereby is, closed 
without prejudice to the right of the Commission to reopen the 


1 See, supra, p. 879. 
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same and resume prosecution thereof in the event the facts so 
warrant. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. Marshall Morgan for the Commission. 

Stacker & Stacker, of St. Paul, Minn., for respondents. 


Scuentey Distituers Corr. Complaint, June 12, 1937. Order, 
November 18, 1939. (Docket 3150.) 

Charge: Acquiring stock in competitor in violation of section 7 
of the Clayton Act; in connection with the distilling, blending, 
rectifying, bottling, purchasing, warehousing and sale of whiskies 
and other distilled spirits. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that subsequent to issuance of the com- 
plaint but prior to the taking of testimony, Bernheim Distilling 
Co., a Delaware corporation, transferred all of its assets to the 
respondent which in turn transferred the same to another subsidiary, 
the George T. Stagg Co., and Bernheim Distilling Co., a Delaware 
corporation, has been dissolved, and the Commission having duly 
considered the matter and being now fully advised in the premises; 

It is ordered, That the complaint be, and the same hereby is, dis- 
missed without prejudice upon the authority of the decision of 
the United States Supreme Court in Arrow-Hart and Hegeman 
Electric Co. v. Federal Trade Commission, 291 U. 8. 587, which 
decided that the Commission has no power to require a corporation 
to divest itself of assets of another corporation acquired prior to 
the issuance of the Commission’s order. 

Before Mr. John J. Keenan, Mr. Charles P. Vicini and Mr. Robert 
S. Hall, trial examiners. 

Mr. Everett F. Haycraft and Mr. PGad B. Morehouse for the 
Commission. 

Chadbourne, Wallace, Parke & Whitside, of New York City, and 
Mr. William Stanley, of Washington, D. C., for respondent. 


INTERNATIONAL Rapro Corp., Wirsotpr Stores, Lno., and Davsea- 
Crry Rapio, Inc. Complaint, September 17, 1938. Order, November 
18, 1939. (Docket 3592.) 

Charge: Advertising falsely or misleadingly as to nature, quality, 
and value of product; in connection with the manufacture and sale 
of radio receiving sets and radio parts. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondents, International Radio 
Corporation, Wieboldt Stores, Inc., and Davega-City Radio, Inc., 
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have agreed to discontinue the unfair practices charged in the com- 
plaint and agreed to accept and abide by the rules of fair trade 
practice, for the radio receiving set manufacturing industry, promul- 
gated by the Commission July 22, 1939, and the Commission having 
duly considered the matter and being now fully advised in the 
premises ; 

It is ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future acts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regula 
procedure. 

Before Wr. Arthur F. Thomas, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 

Feldman & Kittelle, of Washington, D. C., for International Radio 
Corp. 

Scandrett, Tuttle & Chalaire, of New York City, for Davega-City 
Radio, Inc. 


James §. Surron, Inc., and James S. Surron. Complaint, Decem- 
ber 21, 1938. Order, November 18, 1939. (Docket 3671.) 

Charge: Misrepresenting product as to nature, or nature of manu- 
facture; in connection with the sale of towels, handkerchiefs, table 
cloths, and various linen goods. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John W. Addison, trial examiner. 

Mr. M. C. Pearce for the Commission. 

Mr. Jacob Ansbacher, of New York City, and Mr. Henry Hobart 
Benjamin, of Washington, D. C., for respondents. 


James T. JARRELL, doing business as SraNDARD Business TRAINING 
Institute. Complaint, September 27, 1937. Order, November 28, 


1989. (Docket 3231.) 


Charge: Using misleading trade name and misrepresenting busi- 
ness status and connections and opportunities in product or offering; 
in connection with the sale of a correspondence course for trafic 
inspectors or checkers. 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter and 
being now fully advised in the premises; 
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It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial 
examiners. 

Mr. William L. Pencke for the Commission. 

Nash & Donnelly, of Chicago, Il., for respondent. 


W. W. Kinweawt Co.; Ben F. DuVati; Grorcr H. Kranz; and 
Vicror G. Wuaiams doing business as Witt1ams Musto Srore. 
Complaint, June 14, 1937. Order, November 29, 1939. (Docket 
3151.) 

Charge: Combining or conspiring to misrepresent prices and values 
or quality and circumstances of sale of product; im connection with 
the manufacture and sale of pianos. 

Dismissed, after answer and trial, by the following order: 

This matter coming on for hearing before the Commission ‘upon 
the record and the Commission having duly considered the matter, 
and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. Arthur F. Thomas and Mr. W. W. Sheppard, trial 
examiners. 

Mr. DeWitt T. Puckett for the Commission. 

Fyffe & Clark, of Chicago, Ill., for respondents. 
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STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


2446. Dog and Cat Food—Composition, Nature of Manufacture, Com- 
petitive Products, Ete—Joseph M. Julian Co., business trust estate 
trading under assumed names of Marney Food Co. and Dr. Marney’s 
Animal Food Co., engaged in the manufacture of canned food for 
dogs and cats and in the sale and distribution thereof in interstate 
commerce, in competition with other commercial concerns likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Joseph M. Julian Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from representing 

(a) That its dog food designated “Marco” or any product of 
similar composition is a beef food product, or a balanced beef food 
product, or is a completely balanced beef diet, or a properly bal- 
anced pet food, or a scientifically balanced dog and cat food. 

(6) That said product is made under the personal supervision of 
Dr. F. L. Marney, or of any other person not associated or connected 
with the manufacturer thereof. 

(c) That “Marco” quality has proven to be “best by test,” when 
such is not the fact. 

(d) That said product contains no starchy fillers, or that it con- 
tains more meat or less starch than competitive products, or that no 


1For false and misleading advertising stipulations effected through the Commission’s 
radio and periodical division. See p. 1511, et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, June 1, 1939, to November 30, 1939, inclusive. 
Digests of previous stipulations of this character accepted by the Commission may be 
found in vols. 10 to 28 of the Commission’s decisions. 

2In the interest of brevity there is omitted from the published digests of the published 
stipulations agreements under which the stipulating respondent or respondents, as the 
case may be, agree that, should such stipulating respondent or respondents ever resume 
or indulge in any of the practices, methods, or acts in question, or in event of issuance 
by Commission of complaint and institution of formal proceedings against respondent, 
as in the stipulation provided, such stipulation and agreement, if relevant, may be re- 
ceived in such proceedings as evidence of the prior use by the respondent or respondents 
of the methods, acts, or practices herein referred to. 
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dog and cat food in America contains more meat, when such are not 
the facts. 

(c) That “Marco” contains no horse meat, featured in such a man- 
ner as to import or imply that the inclusion of horse meat in a dog 
food lessens its value, or in any other way having the effect of dis- 
paraging competitive products which include horse meat. (Oct. 5, 
1939.) 

2481. Furniture, Mattresses, Ete.—Prices——Roberti Brothers, Inc., a 
corporation, engaged in the business of manufacturing various types 
of furniture, including mattresses, inner spring mattresses, and bed 
springs, in interstate commerce, in competition with other corpora- 
tions, individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Roberti Brothers, Inc., in connection with the conduct of its busi- 
ness in commerce as defined by said Act, agreed to cease and desist 
from offering for sale, selling or supplying customers with products 
to which are affixed or which bear any price purporting to be the 
retail selling price of the product, when in fact such price is not 
the regular retail selling price thereof but is in excess of the price 
at which the product is actually or customarily offered for sale and 
sold in the usual course of retail trade. (June 5, 1939.) 

2482. Correspondence Courses—Business Status, Opportunities, Employ- 
ment, Prices, Etc—Thomas J. Casey, an individual trading as Na- 
tional Institute of Technology, engaged in the sale and distribution 
in interstate commerce of a correspondence course of instruction which 
he styles “Electronic Engineering” in competition with other individ- 
uals, corporations, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Thomes J. Casey, in connection with the sale and distribution of 
his course of instruction in commerce as defined by said act, agreed 
to cease and desist from 

(a) The use in his trade name or in any other manner as applied 
to his school or to any affilated radio club or society, of the words 
“Institute” and “Technology,” either alone or in connection with any 
other word or words; or the use of any similar term, title or designa- 
tion the effect of which is to import or imply or cause the belief that 
such school either gives or is equipped to give technological courses 
of instruction, or instruction other than trade or vocational; or that 
either said trade school or such radio club is an institution or organi- 
zation for the promotion of learning, philosophy, arts, or science, or 

~ national institute or association of technologists organized for the 

of considering and solving their problems as such. 
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(b) Overstating and misrepresenting the demands and opportuni- 
ties for employment, in the electronic or radio and allied fields; or 
making any representations, printed, spoken or pictorial, the effect of 
which is to convey the belief that the opportunities for those who take 
the instruction course sold by him exceed the facts. 

(c) Using in his advertising matter or in talks by his solicitors, 
overstatements or misrepresentations as to the actual earning power 
or probable salaries, advancement, promotions or future security of 
his graduates and students. 

(d) The use of statements or representations either printed or 
spoken, importing or implying or tending to cause the belief that he 
is in position to offer employment to his graduates or to place all grad- 
uates, or will procure employment for students or graduates; when 
such are not the facts. 

(ce) Representing, either directly or indirectly, that any person, 
though lacking in proper education, experience, or aptitude, can be- 
come a competent and expert electronic or radio man by taking his 
course of instruction. 

(7) Representing that the course offered by him is “full,” “Thor- 
ough” or “complete,” or will equip one generally for any position in 
the electronic or radio field ; or that the course includes any “specialized 
training of a peculiar character,” or can make the student an “expert” 
before completing his studies or a “trained electronic engineer” upon 
completion, or at all; or give the student “a broad knowledge which 
qualifies him to design equipment too complicated for the average 
man of limited training to understand,” or any technological or ex- 
ceptional knowledge beyond that imparted by a trade school for radio 
operators and mechanics. 

(q) Representing that his school is equipped to supply competent 
engineers, or, any engineers, to meet the demand for modern radio 
design, or for the various highly technical and specialized jobs in 
radio, television, and allied fields. 

(h) Representing that the student will acquire “extensive practical 
experience by the use of the few simple items of equipment furnished 
with the course, or will receive remunerative employment or special 
paying assignments; or that the purported training thus gained is 
‘so thorough that he is well on the road to success before completing 
the course; or that with such alleged training he will be qualified to 
fill high positions, or to receive “any Government license”; or that his 
home experimentation will be supervised and aided by “highly trained 
and qualified field engineers” or by any other personal instruction ; 
when such are not the facts. 

(¢) The use of any name, title, or other designation such as “Presi- 


dent,” “Technical Director,” “Assistant Technical Director,” “Labora- 
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tory Director,’ “Student Welfare Director,” “Educational Commit- 
tee” or “Auditing Division,” having the tendency or capacity to mis- 
lead students, prospective students or the public as to the character, 
organization and extent of his school. 

(j) The use of the title “Registrar” in referring to his sales agents, 
or of any other word or words the effect of which is to import or imply 
that such representatives have any official or other capacity than 
that of salesmen of the course of instruction offered by him; or 
the use of the title “Field Engineer” for employees who are not in fact 
duly qualified engineers and who do not function professionally as 
engineers in the field. 

(k) Designating his course as “Electronic Engineering” or as “engi- 
neering,” or his graduates as “Electronic Engineers” or as “engineers,” 
so long as his school does not maintain the full curriculum of approved 
engineering schools and its graduates have not the status and standing 
of graduate engineers. 

(Z) Stating or otherwise representing that “some of the best engi- 
neers in this country” collaborated in preparing the course offered for 
sale by him; or that such alleged best engineers spend many months 
in research, experiments, and testing before writing the lessons; or 
that “a staff of engineers” then checked over each lesson carefully to 
correct inaccuracies and simplify the text; when such are not the 
facts. 

(m) The making of any other misleading or deceptive statements 
or representations, by way of advertising, oral presentation, or other- 
wise, concerning the character, nature, quality, value, or scope of the 
course of instruction or educational service offered by him, or in any 
other material respect, with the tendency or capacity to mislead or 
deceive students, prospective students or the public. 

(x) Referring to the certificate issued by his school as a “diploma” 
when it is not in fact a diploma; or issuing any “certificate” or simi- 
lar document which represents the course of study or instruction 
covered or completed, or the accomplishments or standing of the 
student receiving such certificate or document, in a manner having 
the capacity or tendency to mislead students, prospective students or 
the public. 

(0) Promising that equipment will be furnished the student for a 
home laboratory when such equipment is not always furnished; or 
representing by his salesmen or otherwise that the person solicited 
will be the only one in his community to receive such home laboratory 
equipment when in fact the enrollment contract includes such equip- 
ment for all students. 

(p) Quoting a figure purporting to be the actual or genuine value 
of the home laboratory equipment or other merchandise which is in 


STIPULATIONS 1435 


excess of the price for which said articles are sold or can be obtained 
in the usual course of business. 

(qg) Listing or naming, in printed advertising or oral presentation, 
any position, dignity or ene in the radio and allied fields which 
“N. I. T. Trained Electronic Engineers Become,” that has not in 
fact been attained by students of his course as the result of the 
instructions received. 

(v) Representing that a fictitious price for the course is the actual 
price to be charged; or designating the real charge as a “training 
fee merely” and the mark-up as a “deferred tuition charge” to be paid 
only after the student has obtained a position at $125 per month or 
$150 per month or any other sum, so as to import or imply or reason- 
ably infer that such job is sure or probable; or representing that such 
alleged deferred tuition privilege is a new or remarkable offer. 

(s) Representing by direct statement or by reasonable inference, 
that employment is “guaranteed,” or designating his so-called em- 
ployment service as “guaranteed Lifetime Employment Service”; or 
using of the words “guarantee” or “guaranteed” unless, whenever 
used, clear and unequivocal disclosure be made in direct connection 
therewith, of exactly what is offered by way of security. 

(¢) Advising or encouraging prospective students to borrow money 
with which to pay for said course, and/or representing that the money 
so borrowed “will multiply tomorrow’s wages.” 

(w) Representing by pictorial delineation or otherwise, that his 
school occupies the whole of a building so depicted, when such is 
not the fact. 

(v) The use in his printed matter, oral presentations or otherwise, 
of statements or representations which convey or may tend to convey 
the belief to students, prospective students or the public that the 
school conducted by him owns, operates, and controls an amateur 
radio station designated by call number W9V XZ or any other radio 
station for its curricular purposes; or that use of the said or any 
other radio station or call number is or may be available to unlicensed 
students for the purpose of actually practicing thereon and operat- 
ing the same; or inferentially or otherwise, that the said school has 
the right or authority to operate or control the operation of the trans- 
mitting equipment of an amateur radio station even though it may 
own such equipment. (June 6, 1939.) 

2483. Incandescent Lamps—Manufacturer.—Lester Kulp, individually 
trading under his own name and as the Kulp Lamp Co., engaged in 
the sale and distribution of incandescent lamps in interstate com- 
merce in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth herein. 
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Lester Kulp, in connection with the sale and distribution of his 
products in commerce as defined by said act, agreed to cease and 
desist from the use on his letterheads, invoices or otherwise of the 
words “Manufacturer of” or of any other word or words of similar 
meaning as descriptive of the business in which he is engaged or the 
effect of which tends or may tend to convey the belief to purchasers 
or prospective purchasers that he makes or manufactures the prod- 
ucts offered for sale and sold by him or that he actually owns and 
operates or directly and absolutely controls the plant or factory in 
which said products are made or manufactured. (June 12, 1939.) 

2484, Rayon Goods—Manufacturer—Martin Weiner, sole trader op- 
erating as Martin Weiner Co., engaged in sale and distribution of 
rayon goods to manufacturers of dresses and shirts and to retail 
stores in interstate commerce, in competition with other individuals, 
corporations, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Martin Weiner, in connection with his sale of merchandise in 
commerce as defined by said act, agreed to cease and desist from rep- 
resenting that he is a manufacturer of silk or rayon or any other 
products; and from the use in any way of the word “manufacturers,” 
either alone or in connection or conjunction with any other word or 
words so as to import or imply that the said Martin Weiner makes 
or manufactures the products sold by him or that he actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured; when such are 
not the facts. (June 26, 1939.) . 

2485. Rayon Fabrics—Composition and Manufacturer—Commercial 
Silk Co., a corporation, engaged in the manufacture of rayon fabrics 
and in the sale and distribution thereon in interstate commerce in 
competition with other corporations, individuals, firms and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods, of competition in 
commerce as set forth therein. 


Commercial Silk Co., in connection with the sale and distribution . 


of its products in commerce as defined by said act, agreed to cease 
and desist from the use of the word “Silk” as part of the corporate 
or trade name under which it carries on business and from the use 
of the term “manufacturers of silks”, or similar expressions, in any 
way which may have the capacity or tendency to confuse, mislead, 
or deceive the trade and the public into the belief that the business 
of said concern is primarily that of the manufacture and sale of silk 
fabrics, when such is not the fact. (June 26, 1939.) 

2486. Kitchen Utensil—Manufacturer.—W. Earl Cary, an individual 
trading as Cary Manufacturing Co., engaged in sale and. dis- 
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tribution in commerce of a kitchen utensil which he designates “The 
Cary Vapor Cooker,” in competition with other individuals, corpora- 
tions, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

W. Earl Cary, in connection with his sale and distribution of 
merchandise in commerce as defined by said act, agreed to cease and 
desist from the use of the word “manufacturing” as part of or in 
connection or conjunction with the trade name or names under which 
he advertises, offers for sale or sells his merchandise in interstate com- 
merce; and from the use of the word “manufacturing” or of any other 
word of similar meaning so as to import or imply or the effect of 
which tends or may tend to convey the belief to purchasers that said 
individual makes the merchandise sold by him; or that he actually 
owns and operates or directly and absolutely controls the plant or 
factory in which said merchandise is made, when such is not the fact. 
(June 28, 1939.) 

2487. Dog Food—Composition.—Foster Canning Co., Inc., a corpora- 
tion engaged in business of selling various brands of dog food, includ- 
ing one designated “Dr. Olding,” in interstate commerce, in competi- 
tion with other corporations, individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Foster Canning Co., Inc., in connection with the offering for sale, 
sale, and distribution of its product in commerce as defined by said act, 
agreed to cease and desist from the use on its labels or in its adver- 
tisements and advertising matter or otherwise of the words “A Meat 
Food Product” as descriptive of said product which is not composed 
wholly of meat; and from the use of the word “meat” either alone 
or in connection or conjunction with the words “food product” or 
with any other word or words or in any way so as to import or 
imply that the product to which said word or words refer is com- 
posed wholly of meat, when such is not the fact. If the product is 
composed in substantial part of meat, and the word “meat” is used 
to describe such meat content, then in such case, the word “meat” 


shall be accompanied by some other word or words printed in equally 


conspicuous type so as to indicate clearly that said product is not 
composed wholly of meat but is composed in part of ingredients other 
than meat. Said corporation also agreed to cease and desist from 
the use of its advertisements and advertising matter or in any other 
way of statements or representations which directly assert or clearly 
import or imply that its product contains more real fresh beef or 
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meat than products of its competitors, when such is not the fact. 
(July 1, 1939.) 

2488. Grave Vaults—Qualities and Guarantee—Sozonian Vault Co., 
a corporation, engaged in the business of manufacturing metal grave 
vaults and in sale thereof through medium of agents or salesmen, 
in interstate commerce, in competition with other corporations, in- 
dividuals, firms and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Sozonian Vault Co., in connection with the offering for sale, sale 
and distribution of its products in commerce as defined by said act, 
agreed to cease and desist from causing the exhibition or sanctioning 
the exhibition by its salesmen or representatives of photographs or 
any pictorial or other representation of the products of its competi- 
tors or of the competitive products themselves or of any printed 
matter relating thereto, the effect of which tends or may tend to 
falsely represent such competitive products. Said corporation also 
agreed to cease and desist from the use in its printed or advertising 
matter or in any other way of statements or representations to the 
effect that its products will afford or assure enduring or permanent 
protection to the caskets or bodies encased therein, or that said 
products are and will remain permanently or everlastingly rust or 
waterproof, when such statements or representations are not war- 
ranted in view of the various soil, climatic and other burial condi- 
tions under which interments of said products are or may be made. 
Said corporation also agreed to cease and desist from the use of any 
statement, representation or alleged guarantee which tends or may 
tend to convey an erroneous belief to purchasers with respect to the 
durability under ground of its products or as to the length of time 
that said products will afford protection under any and all burial 
conditions. (July 6, 1939.) 

2489. Hair Preparations—Qualities—Lorraine Ramsey, an individ- 
ual, engaged in the business of compounding various hair prepara- 
tions from ingredients purchased by her from others and in the sale 
thereof in interstate commerce in competition with other individuals, 
firms, partnerships and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Lorraine Ramsey, in connection with the offering for sale, sale 
and distribution of her products in commerce as defined by the said 
act, agreed that she will forthwith cease and desist from the use in 
her advertisements and advertising matter of whatever kind or 
character, or in any other way of any statement or representation 
which directly asserts or which clearly imports or implies or the 
effect of which tends or may tend to convey the belief to purchasers 
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that said products, or any thereof, when locally applied to the scalp, 
will cause hair to grow or will promote the growth of hair or will 
effectively prevent or cure baldness or cause the growing of hair on 
bald heads. (June 16, 1939.) 

2490. Watch Spring Products—Manufacturer—Charles Monnat, sole 
trader, engaged in the importation, sale, and distribution of 
Swiss watch mainsprings in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations, like- 
wise engaged, entered into the following agreement to cease and. 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Charles Monnat, in connection with his sale and distribution of 
watch spring products in commerce as defined by said act, agreed 
to cease and desist from the use of the word “manufacturer” or of 
any other word of similar meaning so as to import or imply or the 
effect of which tends or may tend to convey the belief to purchasers 
that the products sold by him are made in a plant or factory which 
he owns or operates or directly and absolutely controls, when such 
is not the fact. (July 11, 1939.) 

2491. Bakery Products—Lottery Scheme and Devices.—Hitchner Bis- 
cuit Co., a corporation, engaged in the sale and distribution in 
commerce of bakery products including cakes and cookies together 
with picnic lunch boxes allegedly given as premiums to purchasers 
of its products, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Hitchner Biscuit Co., in connection with the offering for sale, 
sale, and distribution of its products in commerce as defined by the 
said act, agreed to cease and desist from 

1. Supply to or placing in the hands of others lottery cards or 
devices for the purpose of enabling such others to dispose of or sell 
any merchandise by the use thereof. 

2. Shipping, transporting, or mailing to the trade or members of 
the public lottery cards or devices so prepared or printed as to en- 
able such person to sell or distribute any merchandise by the use 


_ thereof. 


3. Selling or otherwise disposing of any merchandise by the use 
of lottery cards or devices. 

4. The use of any scheme, plan, or method of sale or of promoting 
the sale of merchandise which involves the use of any gift enter- 
prise, lottery, or scheme of chance by which an article or thing of 
value is given as a prize or premium for or in consideration of the 
purchase of any other article. (July 12, 1939.) 
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2492. Bronze Powder Product—Composition—George Lerch, an in- 
dividual, trading as T. Riessner, engaged in the sale and dis- 
tribution of bronze powder in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations like- 
wise engaged in the sale and distribution of similar products, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

George Lerch, in connection with the offering for sale, sale, and 
distribution of his bronze powder product in commerce as defined 
by the Federal Trade Commission Act, agreed to cease and desist 
from the use on labels affixed to the containers of said product or in 
any other way of the word “Aluminum” either alone or in connec- 
tion with the word “pure” or with the words “Chemically pure” or 
with any other word or words so as to import or imply or the effect 
of which tends or may tend to convey the belief to purchasers that 
the said product is composed of aluminum or of pure aluminum or 
of chemically pure aluminum, as such terms are generally under- 
stood and accepted to mean by the trade and purchasing public. If 
the product is composed in substantial part of aluminum, and the 
word “aluminum” is used to designate the same, then in that case, 
the said designating word shall be immediately accompanied by 
some other word or words printed in equally conspicuous type so 
as clearly to indicate that the said product is not composed wholly 
of aluminum but is composed or compounded in part of an ingredi- 
ent other than aluminum. (July 14, 1939.) 

2493. Feminine Preparation—Qualities—Howard Drug and Medicine 
Co., a corporation, engaged in the sale and distribution of pills or 
tablets designated “Planters’ Monthly Regulating Pills” later 
changed to “Planter’s Benedicta Tablets,” in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Howard Drug and Medicine Co., in connection with the offering 
for sale, sale, and distribution of its preparation in commerce as 
defined by said act, agreed to cease and desist from the use in its 
advertisements and advertising matter of whatever kind or char- 
acter disseminated in commerce of statements or representations 
which directly assert or import or imply that the said preparation 
will correct all, or any, irregularities of the menses or monthly flow, 
or will make woman’s pains unnecessary, or that the use of said 
preparation will have any beneficial effect in such conditions other 
than as a purgative in cases of intestinal stasis. (July 14, 1939.) 
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2494. Food Fish Products—Nature——Hudgins Fish Co., a corpora- 
tion, engaged in the sale and distributions of salt Oe fish, crabs, 
crayfish, etc., in interstate commerce, in competition with other corpo- 
rations, ihaevidunics firms, and parmenahing likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods DA competition in commerce as set forth therein. 

The true American lobster is found only along the North American 
Coast from North Carolina to Labrador. It is more abundant and 
attains its greatest size in the northerly part of its range in Eastern 
Maine and the Maritime Provinces. These lobsters are scientifically 
known as macrurous crustaceans of the genus Homarus. Another 
type of marine macrurous crustacean of the genus Palinurus is found 
in Southern waters and variously referred to as sea crayfish, spiny 
lobster, and rock lobster. The North American lobster is noted for 
its smooth white meat, delicate taste, and tender quality, and has long 
been esteemed by the American people as a seafood delicacy. The 
meat of the sea crayfish is similar in appearance to that of the lobster 
but is tougher and rougher in texture and somewhat stringy. The 
term “Lobster” has long been associated in the minds of the consum- 
ing public with the genus Homarus. As such real lobster is becoming 
scarcer from year to year, its value as a seafood delicacy has 
increased. 

Hudgins Fish Co., in connection with its sale and distribution of 
food fish products in commerce as defined by said act, agreed to cease 
and desist from listing, invoicing or otherwise representing sea cray- 
fish as “Southern Lobster,” “Fresh Picked Fancy Lobster,” or “Lob. 
Meat,” or otherwise designating the same in a manner whereby 
retailers may offer it to the public as “Fresh Fancy Lobster” or -as 
lobster meat; and from the use of the word “Lobster” either alone or 
in connection with any other word or words so as to import or imply 
or the effect of which is to convey or tend to convey the belief to 
purchasers that the food fish so referred to is that species known as 
lobster of the genus Homarus, when such is not the fact. (July 14, 
1939.) 

2495. Medicinal Preparations—Qualities, Results and Testimonials.— 
Hagen Import Co., a corporation, engaged in sale and distribution in 


interstate commerce of products including certain medicinal prepara- 


tions, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Hagen Import Co. and its officers, H. E. Becker, Mrs. Anna Becker, 
and Arthur K. Lueders, in connection with the sale and distribution 
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of their products in commerce as defined by said act, agreed to cease 
and desist from representing ue 

(a) That their “Balsam Breath Filter Inhaler” or any similar 
product is a competent treatment or an effective remedy for asthma, 
hay fever, catarrh, or sinus trouble; or that it brings instant, im- 
mediate, or quick relief from such conditions; or that the results 
obtained therefrom are complete, marvelous, wonderful, or more 
efficacious than the Pine Forests in the Northwoods; or otherwise, 
that its action is preventive, curative or satisfactorily palliative for 
allergic or other respiratory diseases. 

(b) That “Hagen’s Blood Purifying Tea” or any similar product 
is a competent treatment or an effective remedy for impure blood; or 
that it will purify the blood, drive all poisonous waste matter out of 
the system, counteract the harmful effects of wrong diet, poor diges- 
tion, faulty elimination, acid forming foods, worry, bad ventilation, 
over-activity, or over indulgence in drinking or smoking; or either 
directly or inferentially that such preparation is efficacious or of any 
material value whatsoever for cases of rheumatism, gout, arthritis, 
high blood pressure, stomach trouble, kidney and bladder ailments, 
indigestion, constipation, piles, frequent colds, catarrh, asthma, hay 
fever, skin eruption, bad complexion, or any other ailment. 

(c) That the main causes of impurities in the blood are wrong diet, 
poor digestion, and faulty elimination, or that more than 90 percent 
of our common ailments may be traced to these causes; or that the 
average diet of most people at the present time is an acid forming 
food which slowly but surely loads the blood with poisonous acids 
responsible for a multitude of chronic ailments. 

(d) By direct statement. or by reasonable implication that “Hagen’s 
Bronchial and Asthma Tea” or any similar preparation is a compe- 
tent treatment or an effective remedy for hay fever or asthma, or is 
efficacious for any bronchial, asthmatic, or membranous ailments. 

Said parties further agreed to cease and desist from the publication 
of any representations quoted from testimonial letters which may be 
contrary to the terms of this agreement. (July 17, 1939.) 

2496. Seam Bindings, Novelty Trimmings, Etc.—Composition—Wil- 
liam E. Wright & Sons Co., a corporation, engaged in the business 
of manufacturing seam bindings, including bias tapes, rickrack 
(braid), frillings, and novelty trimmings, and in the sale thereof 
in interstate commerce, in competition with other corporations, in- 
dividuals, firms, and partnerships likewise engaged, entered into | 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. | 

William E. Wright & Sons Co., in connection with the sale and 
distribution and the offering for sale of its products in commerce as — 
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defined by the Federal Trade Commission Act, agreed to cease and 
desist 

1. From the use of the word “Taffeta” to describe a product not 
composed of silk, the product of the cocoon of the silk worm, and 
from the use of the said word or of any other silk-connoting word 
either alone or in connection with any other word or words so as 
to import or imply that the product referred to is composed of 
silk, when such is not the fact. If the word “Taffeta” is used 
properly to describe the type of construction of a rayon or celanese 
rayon fabric, then in such case, the word “Taffeta” shall be im- 
mediately accompanied by the word “rayon” or the words “celanese 
rayon” printed in equally conspicuous type so as to indicate clearly 
that said product is in fact rayon or celanese rayon, as for example, 
“Rayon Taffeta” or “Celanese Rayon Taffeta.” 

2. From advertising, branding, or labeling a rayon or celanese 
rayon product as being something other than such rayon. 

3. From advertising, branding, labeling, or invoicing a product 
composed of rayon or celanese rayon without making full and non- 
deceptive disclosure of the fact that said product is composed of 
rayon or celanese rayon. (July 18, 1939.) 

2497. Casein Glue—Qualities—Consumers Glue Co., a corporation, 
engaged in the manufacture of casein glue and in sale and distribu- 
tion thereof in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Consumers Glue Co. in connection with the sale and distribution 
of its products in commerce as defined by said Act, agreed to cease 
and desist from the use on its labels or in its advertising matter 
of the word “waterproof” when in fact said product is not water- 
proof; and from the use of the word “waterproof” or any other 
word or statement of similar meaning so as to import or imply that 
the product thus referred to is impervious to the effect of water, 
when such is not the fact. (July 20, 1939.) 

2498. Hosiery—Composition.—Slatedale Knitting Mills, Inc., a cor- 
poration, with business of manufacturing children’s hosiery and in 
sale and distribution thereof in interstate commerce in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Slatedale Knitting Mills, Inc., in connection with its sale and dis- 
tribution of hosiery in commerce as defined by said Act, agreed to 
cease and desist from 
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(a) Stating or representing that said products are composed of 
fibers in any designated proportion, when such is not the fact. 

(b) The use, in, on or in connection with its labels, brands, or other 
trade indicia of the word “wool” either alone or together with the 
word “rayon,” or with any other word or words, as descriptive of 
hosiery not containing wool in substantial part. If the hosiery is 
composed of a mixture of fibers, as rayon and cotton with wool pres- 
ent in such small proportion as to be insubstantial, then, in such case 
the word “wool” in the statement of fiber content shall be immedi- 
ately accompanied by suitable disclosure of the amount of wool actu- 
ally present in said hosiery and also by the names of the other con- 
terit fibers, arranged in the order of their predominance by weight 
and printed in type equally conspicuous; as, for example, “rayon, 
cotton and 5% wool.” 

(c) Branding, labeling, selling, or offering for sale any product 
composed of rayon and other kinds of fiber or substances without full 
and nondeceptive disclosure of the rayon and other content of such 
product, made by accurately designating and naming each constituent 
fiber thereof in the order of its predominance by weight, beginning 
with the largest single constituent, and by giving the percentage of 
any fiber which is present in a proportion of 5 percent or less by 
weight; as, for example, “Cotton and Rayon.” 

(d) Branding, labeling, or otherwise designating a product as 
“Wooly Warm” or by similar designation in a manner the effect of 
which may be to import or imply or cause the belief that such product 
is wholly or predominantly composed of wool, or is as warm as wool, 
when such are not the facts. (July 24, 1939.) 

2499. Small Boats—Qualities—Harry T. Bedman and Chester N. 
Olson, copartners, trading under firm name and style, Alexandria 
Boat Works, engaged in manufacture of small boats for use on lakes 
and rivers, and in sale and distribution thereof in interstate com- 
merce in competition with other partnerships, firms, individuals, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. | 

Harry T. Bedman and Chester N. Olson, and each of them, agreed 
that in connection with their sale and distribution of boats in com- 
merce as defined by said act, to cease and desist from the use in their 
advertising matter or otherwise of statements or representations, the 
effect of which is to import or imply or tend to cause the belief that — 
boats built with red cedar plankings are inferior to those planked 
with redwood; or that boats built of redwood planking will outwear — 
two or three red cedar planked boats, or will outwear any such boats; _ 
or that red cedar is a cheaper material than redwood, when such 
statements and representations are not warranted by the facts and | 
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are not supported by the weight of scientific evidence. (July 24, 
1939.) 

2500. Novelties and Pull Tabs—Lottery Schemes and Devices.—Ben 
Mermelstein, sole trader, doing business as Seaboard Novelty Co., 
engaged in the sale and distribution of merchandise novelties and 
pull tabs in interstate commerce, in competition with other in- 
dividuals, firms, partnerships and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Ben Mermelstein, in connection with his sale and distribution of 
merchandise in commerce as defined by said act, agreed to cease and 
desist from 

(a) Supplying to, or placing in the hands of others, punch boards, 
push or pull cards, or other lottery devices for the purpose of en- 
abling such persons to dispose of or sell any merchandise by the 
use thereof. 

(b) Mailing, shipping, or transporting to agents or to distributors 
or members of the public punch boards, push, or pull cards or other 
lottery devices so prepared or printed as to enable said persons 
to sell or distribute any merchandise by the use thereof. 

(c) Selling or otherwise disposing of any merchandise by the use 
of punch boards, push or pull cards or other lottery devices. 
(July 24, 1939.) 

2501. Kayaks, Rowboats, Etc.—Unique Nature, Qualities, Patented and 
Safety Frederick Stockhausen, sole trader under the name and style 
of Kayak Boat Co., engaged in the manufacture of Kayaks, row- 
boats, aquaplanes, ice-boats and small sailboats and in the sale and 
distribution thereof in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Frederick Stockhausen, in connection with the sale and distribu- 
tion of his products in commerce as defined by said act, agreed to 
cease and desist from representing : 

(a) That his plant or factory makes or builds kayaks exclusively, 
when such is not the fact. 

(6) Either by direct statement or by inference that the kayaks 
made and sold by him are “non-sinkable” in all circumstances. 

(c) Unqualifiedly, that the kayaks sold by him can be navigated 
through the “heaviest waters.” 

(d) That his kayak is so constructed that it is impossible for any 
wave to reach the deck and pour into the cockpit; or using any 
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similar statement to the effect that water can in no case enter the 
boat through the cockpit. 

(e) That the construction of said boat is patented when such is 
not the fact, or that protection against imitation thereof is afforded 
by a copyright. 

(f) That the design of said boat “eliminates all danger.” 
(July 26, 1939.) | 

2502. Listerine Antiseptic—Ailments, Qualities, Composition and Com- 
petitive Products—Lambert Pharmacal Co., a corporation, engaged 
in the manufacture of drug preparations, including a product desig- 
nated “Listerine Antiseptic” and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Lambert Pharmacal Co., in connection with the sale and distribu- 
tion of its product Listerine Antiseptic in-commerce as defined by 
said act, agreed to cease and desist from representing 

(a) By direct statement or by inference, that all dandruff is due 
to an infection with Pityrosporon ovale or any other organism. 

(6) That dandruff necessarily is a germ disease; or that “the” cause 
or the “true” cause, or by implication or otherwise the only cause, of _ 
dandruff is Pityrosporon ovale or any other germ; or that “the” 
dandruff germ has been isolated or identified; or that the presence 
of Pityrosporon ovale necessarily means dandruff, or that with its 
destruction dandruff disappears; or that dandruff is necessarily in- 
fectious, contagious or “catching” or is in all instances passed from 
one person to another; or that any of the foregoing has been so 
proven by the findings of: scientists or otherwise, or is a “scientific 
fact” or a “fact definitely established” by scientists. 

(c) That said product either cures or permanently relieves dan- 
druff; or is a “positive” or “proven” dandruff cure or a “proved 
treatment” for dandruff, or one that “works”; or that by the use of 
said product one gets “rid” of dandruff, or that his dandruff is “gone” 
in 80 days or any other specified time; or that said product rids one 
of dandruff “for keeps”; or in any other way, either directly or 
impliedly, that it will permanently eliminate, eradicate, or remove 
dandruff from the head of the user. 

(7) That said product “Kills the dandruff germ” in all instances, 
or that such is a “scientific fact” or has been “proved” by scientists; 
or that said product attacks “the” cause of dandruff, or “gets at the 
cause” or “at the root” of the trouble, or “masters” dandruff; or 
strikes deeper, or penetrates infected hair follicles; or “annihilates” 
the dandruff germ. 


; 
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(¢) That said product “frees” the scalp and hair follicles of the 
parasite that saps their vitality; or “spreads a germ-killing film over 
the scalp”; or that said product has “marked curative properties due 
to certain ingredients in a unique combination shared by no other 
antiseptic.” 

(7) That ordinary remedies “aren’t even antiseptic”; are “Smelly,” 
affect only surface symptoms, or merely remove the surface symptoms 
temporarily, or otherwise that competitive products are obviously 
inferior to said product as a remedy for dandruff—when such are 
not the facts. (July 28, 1939.) 

2503. Alka-Seltzer—Ailments and Qualities——Miles Laboratories, Inc., 
a corporation, engaged in the business of manufacturing various 
preparations, including a product designated “Alka-Seltzer” and in 
the sale and distribution thereof in interstate commerce in competi- 
tion with other corporations, individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Miles Laboratories, Inc., in connection with the offering for sale, 
sale and distribution of its commodity designated Alka-Seltzer, in 
commerce as defined by said act, agreed to cease and desist from the 
use in its advertisements or advertising matter, of whatever kind 
or character, of statements or representations the effect of which is 
to import or imply (1) that colds, neuralgia, distress after meals, 
and “common everyday ailments” result from, or are dependent upon, 
excess acidity of the blood, and acid condition of the blood, or 
deficient alkaline reserve of the blood, and that the alkalinizing 
effect of Alka-Seltzer, by correcting the acid condition of the blood 
or restoring the alkaline reserve of the blood of persons suffering 
from such ailments, or any of them, will correct, remedy, or be a 
proper treatment for the same; (2) that headaches, upset stomach, 
and aches and pains result from, or are associated with, excess acidity 
of the blood, an acid condition of the blood, or a deficiency in the 
alkaline reserve of the blood, except when such complaints may be 
shown by competent scientific evidence to be directly associated with 
such conditions of the blood, and that—subject to this exception— 
the taking of Alka-Seltzer by persons suffering from such complaints 


' will correct or remedy or be a proper treatment for the same by 


correcting the acid condition of the blood or restoring the alkaline 
reserve of the blood; and (3) that other therapeutic effects of Alka- 
Seltzer exceed the recognized benefits to be derived from neutraliza- 
tion of hyper-acidity of the gastric contents and/or the analgesic and 
other effects of sodium acetylsalicylate together with the action of 
buffer salts. (July 31, 1939.) 
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9504. Fabric Products—Composition.—Vanetta Velvet Corp., a cor- 
poration, engaged as licensee under a patent or patents owned by 
Fur Resembling Fabrics Co., Inc., in the business of selling certain 
fabric products in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Vanetta Velvet Corp., in connection with the offering for sale, 
sale and distribution of products in commerce as defined by the 
Federal Trade Commission Act, agreed to cease and desist from the 
use-on its labels or in any other way of the word “Fur” either alone 
or in connection or conjunction with the word “Tone” or with 
the picturization of a leopard or other fur-bearing animal, or in any 
other way, so as to import or imply or the effect of which tends or 
may tend to convey the belief to purchasers that the said products 
so labeled or referred to are made from the skin or pelt of a leopard 
or fur-bearing animal or from a fabric of fur, when such is not the 
fact. (July 27, 1939.) 

2505. Dresses—Source or Origin.—Joseph H. Goldstein and Moe 
Siegle, copartners, trading under firm name of Goldstein & Levin, 
engaged in manufacture of ladies’ dresses and in sale and distribu- 
tion thereof in interstate commerce, in competition with other firms, 
partnerships, individuals, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Joseph H. Goldstein and Moe Siegle, and each of them, in con- 
nection with the sale and distribution of their products in commerce 
as defined by said act, agreed to cease and desist from representing 
either directly or indirectly, by words, symbols or otherwise, on 
labels, tags or other trade indicia or in any manner so as to import 
or imply or cause or tend to cause the belief that dresses or other 
articles of merchandise sold and offered for sale by them are made in 
or imported from London, England, or any other foreign country 
whatsoever, when such is not the fact. (Aug. 1, 1939.) 

2506. Pen Points—Composition—C. Howard Hunt Pen Co., a cor- 
poration, engaged in the manufacture of stationery supplies includ- 
ing fountain pen points and in sale and distribution thereof in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

When pens are “tipped,” the trade and the consuming public un- 
derstand such designation to mean that the nib, or point, thereof is 
made of some superior hard metal different from the body of the 
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pen, to insure smooth-writing and lasting qualities. Originally all 
fountain pens were of on quality, equipped with solid 14 carat 
gold points, with the nial “14 Kt.” habitually stamped thereon, 
and the public has for years associated the symbol “14 Kt.” with solid 
gold pen points. Where points are electroplated with carat gold, 
even though with a higher fineness than indicated, and stamped 
“14 Kt.” in large and prominent letters with a small, explanatory 
legend “gold plated,” the effect of such stamping is deceptive insofar 
as it imports or implies or tends to convey the belief that the pen 
point so branded is the regular solid gold point for fountain pens 
with which the public is familiar. 

C. Howard Hunt Pen Co., in connection with the sale and dis- 
tribution of its products in commerce as defined by said act, agreed 
to cease and desist from 

(a) The use of words such as “Durium”, “durium Tipped”, “Dur- 
ium Pointed”, “Duridium”, or other words or expressions the effect 
of which is to import or ptt or convey the impression that its pen 
points are made of or tipped with any purported substance fanciful 
or real, when such is not the fact. 

(d) The use of such words as “Warranted Durium”, “Warranted 
Durium Tipped”, “Guaranteed Durium Tipped”, or “Warranted 
Duridium” in any manner so as to import or imply or cause the belief 
that the article so branded or indicated is attested as having special 
or exceptional quality, when such is not the fact. 

(c) The use of the mark “14 Kt.” or symbols of similar import or 
meaning, stamped or branded on pen points or printed on the mount- 
ing cards thereof, either with or without the words “Gold Plated”, 
when the gold content thereof is not actually of 14 carats fineness; 
or in any manner having the capacity or tendency to cause the belief 
or create the impression that the pen point so described is of 14 
earat solid gold, when such is not the fact. (Aug. 7, 1939.) 

2507. Cooking Utensil—Business Status, Manufacturer, Competitive 
Products, Qualities and Ailments—ElImer E. Cary, individual, trading 
as Elmer E. Cary Co., engaged in the sale and distribution of a cook- 
ing utensil under trade designation “Cary Economy Cooker” in inter- 
state commerce, in competition with other individuals, firms, partner- 
ships and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Elmer E. Cary, in connection with his sale and distribution of the 
“Cary Economy Cooker” in commerce as defined by said act, agreed 
to cease and desist from 

(a) Holding himself out to be a doctor. 

(0) Representing himself to be the manufacturer of the Cary 
Economy Cooker. 
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(c) Representing that he manufacturers utensils for, or to be sold 
to, the United States Government. 

(d) Representing or causing to be represented through advertising 
literature, oral statements or in any other manner that the use of 
aluminum cooking utensils is deleterious to the health, is poisonous or 
that said use furthers the growth of cancer; and from making other 
statements or representations of similar tenor and effect falsely dis- 
paraging or tending falsely to disparage the quality or value of such 
aluminum cooking utensils with respect to the effect the use of the 
same might have on the health of the user or users thereof. 

(c) Representing that the Cary Economy Cooker is the only per- 
fect method known to medical science of preparing food. 

(f) Representing that said Cary Economy Cooker is indispensible 
to the Housewife who wishes to keep her family in health; or that it 
can be relied upon to prevent the diseases of children or any other 
illness or affliction; or that acidosis is the basis of all diseases, or 
directly or inferentially that 90% of the sickness of mankind is 
due to the intake of acid forming foods. 

(g) Representing that the Cary Economy Cooker is guaranteed to 
save the average family $5.00 a month or any other amount not 
determined by figures obtained in such a way as to verify the claims 
made. (Aug. 8, 1939.) 

9508, Fountain Pens—Composition and Guarantee.—James Kelly, sole 
trader, trading as James Kelley Fountain Pen Co. and also as The 
Banker Pen Co., engaged in the assembling of fountain pens, and in 
the sale and distribution thereof in interstate commerce, in compe- 
tition with other individuals, corporations, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. . 

When pen points are “tipped” or “pointed” the trade name and the 
consuming public understand such designation to mean that the nib, 
or the point thereof, is made of some superior hard material different 
from the body of the pen, so as to insure smooth writing and lasting 
qualities. Originally all fountain pens were of high quality equipped 
with fourteen carat solid gold pen points, with the symbol “14 Kt.” 
habitually stamped thereon; and the public has for years associated 
such symbol “14 Kt.” with solid gold pen points. Where pen points 
are electroplated with carat gold, even with a higher fineness than 
indicated and stamped “14 Kt.” or “14 K.” in large and prominent 
letters with a small explanatory legend “Gold Plate,” the effect of 
such stamping is deceptive insofar as it imports or implies or tends 
to convey the belief that a pen point so branded is the regular solid 
gold point for fountain pens with which the public is familiar. 


STIPULATIONS 1451 


Only pens of high price and superior quality are sold with a bona 
fide “Life Time Guarantee,” and responsible makers thereof replace 
pen points so warranted, . defective, without charge and without 
limitation as to time. 

James Kelley, in connection with the sale and distribution of his 
pens in commerce as defined by said act, agreed to cease and desist 
from 

(2) Use of the words as “Durium Pointed,” or other words or ex- 
pressions the effect of which is to import or nap or convey the im- 
pression that his pen points are made of or tipped with any punporey 
substance, fanciful or real, when such is not the fact. 

(db) Use of the mark “14 K.” or symbol of similar import or 
meaning, stamped or branded on pen points or printed on the mount- 
ing cards or containers thereof, either with or without the words 
“Gold Plate” when the gold content thereof is not actually of 14 
carat fineness; or in any manner having the capacity or tendency to 
cause the belief or create the impression that the pen point so de- 
scribed is of 14 carat gold solid, when such is not the fact. 

(c) The issuance or dissemination of “Life Time Guarantee” cer- 
tificates as pertaining to his merchandise; or the designating of any 
other representation or agreement as a guarantee, guaranty or war- 
ranty which involves a service charge or calls for the payment of 
additional money by the purchasers of such merchandise. (Aug. 
11, 1939.) 

2509. Sparkling Water—Qualities.—Jacob Ries Bottling Works, Inc., 
a corporation, engaged in the bottling of carbonated soft drinks, in- 
cluding a spring water carbonated and flavored with salts under the 
trade name or brand of “Sparkling Rock Spring Water,” and in sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Jacob Ries Bottling Works, Inc., in connection with the sale and 
distribution of its products in commerce as defined by said act, 
agreed to cease and desist from the representing either directly or 


inferentially that Sparkling Rock Spring Water or any similar 


product will prevent, counteract, or otherwise effectively avoid or 
eliminate an excessive acid condition in the system resulting from the 
intake of liquor. (Aug. 14, 1939.) 

9510. Beer—Nature of Manufacture and Source or Origin.—Louis Kck- 
ert Brewing Co., a corporation, engaged in the business of brewing 
beer and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations, and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
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ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Louis Eckert Brewing Co., in connection with the offering for 
sale, sale, and distribution of its products in interstate commerce, 
agreed to cease and desist from the use in its advertisements and 
advertising matter of whatever kind or character of Statements 
or representations which directly assert or import. or imply that 
quality beer cannot be made and sold in large quantities or that its 
beer products, or any thereof, are all brewed under the watchful 
eye, skillful hand, or personal supervision of Louis Eckert, president 
and brewmaster of Louis Eckert Brewing Co., when such are not 
the facts. The said corporation also agreed to cease and desist 
from the use, on labels affixed to its beer products, of the words 
“Cerveza-Exquisita Chapultepec” or of any other Mexican word 
or words or pictorial representation, the effect of which tends or 
may tend to convey the belief to purchasers that the said product 
is a Mexican beer, or a beer brewed in that country and imported 
into the United States of America, when such is not the fact. 
(Aug. 14, 1939.) 

2511. Ribbons, Etc.—Business Status, Mills—Louis Segal, an individ- 
ual trading as New England Ribbon Mills, engaged in sale and 
distribution in commerce of merchandise, as ribbons, in competition 
with other individuals and with corporations, firms, and partner- 
ships likewise engaged in the sale and distribution in interstate com- 
merce of similar products. 

Louis Segal, in connection with his sale and distribution of mer- 
chandise in commerce as defined by said act, agreed to cease and 
desist from the use of the word “Mills” as part of the trade name 
under which he offers for sale, sells, or distributes his products in 
commerce, as commerce is defined by the Federal Trade Commission 
Act; and from the use of the word “Mills” on his letterheads, busi- 
ness cards, invoices, or in any way so as to import or imply, or the 
effect of which tends or may tend to convey the belief to purchasers 
that he makes or manufactures the products offered for sale and 
sold by him, or that he actually owns and operates or directly and 
absolutely controls the mill or factory in which said products are 
made or manufactured, when such is not the fact. (Aug. 14, 1939.) 

2512. Electrical Appliances—Composition.—Master Electric Co., a cor- 
poration, engaged in the business of manufacturing electrical 
appliances, including fans, and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, in- 
dividuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set. forth therein. | 
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Master Electric Co. in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from the use of the word “rubber” or of any other rubber 
connoting word, either alone or in connection or conjunction with 
any other word or words as descriptive of the blades of said products 
which are not composed of rubber; and from the use of the word 
“rubber” in any way so as to import or imply that the blades of said 
products are made wholly of rubber, when such is not the fact. 
If the said blades are composed in substantial part of rubber and 
in part of material other than rubber, and the word “rubber” is used 
to describe such rubber part, then in that case the word “rubber” 
shall be accompanied by some other word or words printed in 
equally conspicuous type so as to indicate clearly that said blades 
are not made wholly of rubber but are composed in part of material 
other than rubber. (Aug. 14, 1939.) 

2513. Ash Tray Sets, Etc.—Nature of Manufacture.—A. Cohen & Sons 
Corp., a corporation, engaged in the business of selling at wholesale 
various types of novelty goods including nested ash tray sets, in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

A. Cohen & Sons Corp., in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to 
cease and desist from the use of the word “cut,” either alone or in 
connection or conjunction with any other word or words or in any 
way so as to import or imply that the product thus referred to is 
eut by hand, when such is not the fact. (Aug. 17, 1939.) 

2514. Correspondence Course—Special or Limited Offers, Qualities and 
Results——Perry Jett LeRoy, sole trader, engaged in the sale and dis- 
tribution in interstate commerce of a printed course of instruction 
under the trade designation “LeRoy’s Easy Piano Lessons,” in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Perry Jett LeRoy, in connection with the sale and distribution 
of his course in instruction in commerce as defined by said act, agreed 
to cease and desist from representing 

(a) That his sale offer is either “limited” or must be accepted 
“immediately” or is “for a short time only” or is “your last oppor- 
tunity,” or is “positively your last opportunity” to procure his course 
for $1 when such is not the fact; or in any other way whatsoever 
that the customary price for which said course has been regularly 
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sold is limited or special, or that it will not be available in the near 
future unless orders thereafter received at the price advertised are 
refused and the money returned to the senders. 

(6) That any person without regard to aptitude or circumstance, 
can by taking his course play the piano within 5 weeks or any other 
specified time “as he (LeRoy) plays”; or unreservedly, that within 
such or any comparable time all those sending for the course will be 
gracefully playing the tunes they love. 

(e) That thousands and thousands and thousands of men, women, 
and children have “learned to play” the piano through the aid of his 
course, or any other impressive number thereof not determined by 
figures obtained in such a way as to verify the claims made. (Aug. 
15, 1939.) 

2515. Correspondence Courses—Government Connection.—United Civil 
Service Training Bureaus, a corporation, engaged in conducting a 
correspondence school and in sale of courses of instruction intended 
to prepare students for examinations for Civil Service positions with 
the United States Government, in interstate commerce, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

United Civil Service Training Bureaus, in connection with the 
sale and distribution of its courses of instruction in commerce as 
defined by said act, agreed to cease and desist from the use of the 
words “United,” “Civil Service,” “Bureaus,” or “Bureau” as a part 
of or in connection with the corporate or trade name under which 
it carries on its business; and from the use of said words or any of 
them independently or in connection with other words or expressions, 
implying or suggesting any connection with the Civil Service Com- 
mission or the United States Government; or the making of such 
representations in any other manner. (Aug. 15, 1939.) 

2516. Glassware—Nature of Manufacture—J. Bennett, Inc., a cor- 
poration, engaged in the business of selling at wholesale various 
types of novelty goods, including inexpensive articles of glassware, 
in interstate commerce, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

J. Bennett, Inc., in connection with the offering for sale, sale, and 
distribution of its glass ash trays or other pressed-glass merchandise 
in interstate commerce, agreed to cease and desist from the use of 
the word “cut,” either alone or in connection or conjunction with 
any other word or words or in any way so as to import or imply 
or the effect of which tends or many tend to convey the belief to 
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purchasers that the product to which said word or words refer 
is cut by hand, as the term “cut” when used to described glassware 
is understood to mean to the trade and the purchasing public. 
(Aug. 17, 1939.) 

2517. Hosiery—Composition—Ruth Hosiery Mills, Inc., a corpora- 
tion, engaged in the manufacture of hosiery:and in the sale and 
distribution thereof in interstate commerce, in competition with 
other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Ruth Hosiery Mills, Inc., in connection with the sale and distribu- 
tion of its hosiery products in commerce as defined by said act, agreed 
to cease and desist from: 

(a) The use on its brands, labels, transfers, or otherwise of the 
names of designated fibers “Rayon and Silk” as purportedly descrip- 
tive of products not composed throughout of such fibers; or as de- 
scriptive of hosiery the top, heel, and toe of which are composed of 
other materials. If silk, rayon, or other fiber is present in less than 
a substantial amount or is present in an amount not exceeding 5 
percent by weight of the product, the name of such fiber when 
making disclosure of fiber content shall be accompanied by the per- 
centage in which the same is present, or when confined to a decorative 
stripe shall be designated as being contained in such decoration, as, 
for example, “Rayon with decorative silk stripe.” If the boot or 
leg is properly represented as rayon with decorative silk stripe but 
the top, heel and toe are composed of other materials, then such 
designation shall be immediately accompanied in type equally con- 
spicuous by disclosure of the fiber content of the top, heel, and toe. 

(b) Advertising, branding, labeling, or selling or offering for sale 
any product composed in whole or in part of rayon or composed in 
part of silk and other kinds of fiber or substances, unless full and 
nondeceptive disclosure of the fiber and other content of such product 
is made by clearly and nondeceptively designating and naming 
therein each constituent fiber in the order of its predominance by 
weight, beginning with the largest single constituent, and by giving 


_ the percentage of any fiber which is present in less than a substantial 


amount, or in any case less than 5 percent, as, for example, “Cotton 
and Rayon” when the product is composed of cotton at least equal 
to or greater than the proportion of rayon present. (Aug. 17, 
1939.) 

2518. Glues, Ete.—Qualities—Russia Cement Co., a corporation, en- 
gaged in the business of manufacturing glues, pastes, and other adhe- 
sives, said products including a casein glue and a liquid cement, under 
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trade name “LePages’” in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Russia Cement Co.,:in connection with the sale and distribution of 
its products, namely, liquid cement and casein glue, in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed to 
cease and desist forthwith from the use on labels affixed to the con- 
tainers of either of said products or in its advertising or printed matter 
of whatever kind or character relating thereto of the word “water- 
proof” or of any other word or words of similar meaning as descriptive 
of said product which is not, in fact, waterproof; and from the use of 
the word “waterproof” in any way so as to import or imply that the 
product to which it refers is impervious to water or its effects, when 
such is not the fact. (Aug. 21, 1939.) 

2519. Bakery Products—Composition and “Certified.”—Columbia Bak- 
ing Co., a corporation, engaged in manufacture, sale, and distribution 
of bakery products from some 15 branch establishments in Southern 
States which it operates, selling and distributing its products in inter- 
state commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Columbia Baking Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Representing directly, inferentially, by picturization or in any 
other way that the bread sold by it contains whole milk, or pure rich 
milk or cetrified milk, when such is not the fact. 

(6) The use of the word “certified” as applied to its products in 
any manner the effect of which is to import or imply or cause the 
belief that the product which it offers for sale has been endorsed 
authoritatively or attested in writing by a qualified independent 
agency, board, or commission as to quality, qualifications, and fitness. 
unless and until such be the fact. Aug. 21, 1939.) . 

2520. Lubricant—Manufacturer, Nature, Government Standard, and 
Qualities—Charles R. Lumley and James A. Nelson, copartners trad- 
ing as Hi-Flex Products Co., engaged in the business of compounding 
a product intended for use as a lubricant for internal-combustion 
engines and in the sale and distribution thereof under the trade name 
“Hi-Flex” in interstate commerce, in competition with other partner- 
ships and with individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
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alleged unfair methods of competition in commerce as set forth 
therein. 

Charles R. Lumley and James A. Nelson, in connection with the 
offering for sale, sale, and distribution of the product “Hi-Flex” in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist from the use in advertisements and 
advertising matter of whatever kind or character of the word “Manu- 
facturers” or of any other word or words of similar meaning so as to 
import or imply, or the effect of which tends or may tend to convey 
the belief to purchasers that the said copartners make or manufacture 
the essential ingredients, including the graphite or so-called oildag, of 
which said product is composed, or that they actually own and 
operate or directly and absolutely control the plant or factory in 
which said ingredients are made or manufactured. Said copartners 
also agreed to cease and desist from the use of the word “liquid” as 
descriptive of the graphite which forms an ingredient of the product 
offered for sale and sold by them. Said copartners further agreed to 
cease and desist from stating or representing that the so-called 
“Derby” products referred to in said pamphlet have been set up as 
“Standard” by the United States Government, when such is not the 
fact. They also agreed to cease and desist from the use of the state- 
ment or representation that the prescribed or other use of said prod- 
uct will more than double the life of the moving parts of an auto- 
mobile or of any other similar statement or representation which 
exaggerates or is in excess of the effectiveness which the use of said 
product has, over the use of plain oil, on the life of the moving parts 
of such automobile. (Aug. 21, 1939.) 

2521. Carbon Paper and Typewriter Ribbons—Free Products and Profit 
Sharing.—Becker & Co., Inc., a corporation, engaged as a retailer in 
the business of selling, through salesmen and also by mail order, office 
supplies, including typewriter ribbons and carbon paper in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Becker & Co., Inc., in connection with the offering for sale, sale, and 


distribution of its products in commerce as defined by said act, 


agreed to cease and desist from representing in its advertisements and 
advertising matter or through personal solicitations of its salesmen 
or otherwise: 

(a) That the so-called premiums offered by it in connection with 
the purchase of its products, namely carbon paper and typewriter 
ribbons, are “free” or are given “without charge” or as a “reward” for 
the customer’s business, when such is not the fact. 
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(b) That the plans used by the said corporation in the merchandis- 
ing of its said products are “profit sharing” so as to import or imply 
that the customer, who purchases such products pursuant to said 
plans, shares in the profits made by the said corporation in the sale of 
its said products, or that the price of each so-called premium pur- 
portedly given to the customer represents a part of the profits realized 
by the said corporation in the sale of its carbon papers and typewriter 
ribbons, when such is not the fact. (Aug. 22, 1939.) 

95992. Church Furniture and Fixtures—Manufacturer and Prices.—G. V. 
Redington and F. E. Redington, copartners trading as J. P. Reding- 
ton & Co., engaged in the sale and distribution of church furniture 
and fixtures in interstate commerce, in competition with other part- 
nerships and with individuals, firms, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

G. V. Redington and F. E. Redington, in connection with the offer- 
ing for sale, sale, and distribution of their products in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use in their advertisements and advertis- 
ing matter of whatever kind or character or in any other way of each 
of the words “Manufacturers” and “Builders,” or of any other word or 
words of a similar meaning as descriptive of the business conducted 
by them; and from the use of the said words, or either thereof, 
or of the phrase “Direct factory prices” so as to import or imply or 
the effect of which tends or may tend to convey the belief to pur- 
chasers that the said copartners make or manufacture the products 
advertised and sold by them or that they actually own and operate 
or directly and absolutely control the plant or factory in which said 
products are made or manufactured. Said copartners also agreed 
to cease and desist from the use of the word “factory” either alone 
or in connection with the word “direct” or with any other word or 
words as descriptive of the prices at which the said copartners sell 
their products, when in fact said prices are other than factory prices. 
(Aug. 22, 1939.) 

2523. Dry Goods—Business Status, Mills—Max Silver, an individual 
trading as Silver Mills, engaged in business of selling at wholesale 
dry goods in interstate commerce, in competition with other individ- 
uals, and with corporations, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Max Silver agreed to cease and desist from the use of the word © 
“Mills” as part of the trade name under which he offers for sale, 
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sells, or distributes his products in commerce, as commerce is defined 
by the Federal Trade Commission Act; and from the use of the word 
“Mills” on his letterheads, invoice blanks, or in any way so as to im- 
port or imply, or the effect of which tends or may tend to convey, the 
belief to purchasers that he makes or manufactures the products sold 
by him or that he actually owns and operates or directly and abso- 
lutely controls the mill, plant, or factory in which said products are 
made or manufactured, when such is not the fact. (Aug. 22, 1939.) 

2524. Cotton Drapery Fabrics—Nature of Manufacture—F. Schu- 
macher & Co., a corporation, engaged in the business of selling under 
the trade name “Waverly Fabrics” certain cotton drapery fabrics in 
interstate commerce, in competition with other corporations and with. 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

F. Schumacher & Co., in connection with the offering for sale, sale, 
and distribution of its products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
forthwith from the use of the term “Shrinkproof” or “Shrunk” or of 
any other term, word or words of like effect or similar meaning in 
its advertising or on its labels or otherwise, the effect of which tends 
or may tend to convey the belief to purchasers that the products to 
which said term, word, or words apply are proof against shrinking 
or have been fully shrunk to the extent that no residual shrinkage 
is left remaining in such products, when such is not the fact. If the 
products have undergone the application of a shrinking process and 
have been shrunk to a substantial extent but as to which there re- 
mains a certain amount of residual shrinkage, and the term “Shrunk” 
or other term or word of similar import is used as descriptive of said 
products, then in that case, such term or word so descriptively used 
shall be immediately accompanied by some other word or words printed 
in equally conspicuous type so as to indicate clearly and unequivo- 
cally that there remains in said products a stated amount, per- 
centage, or percentages of residual shrinkage in both the warp and 
the filling or in the warp or the filling, whichever has the greater 
residual shrinkage, as for example: 


will not shrink more than 


(a) Shrunk (or other word of similar import) 
—% under Commercial Standard, C. S. 59-36. 

Shrunk (or other word of similar import)—residual shrinkage will not ex- 
ceed —% under Commercial Standard, C. S. 59-36. 

(c) Shrunk (or other word of similar import)—residual shrinkage will not 
exceed warp —%, filling —%, under Commercial Standard, C. S. 59-36. 

(d) These goods have been shrunk (or preshrunk) to the extent that resid- 
ual shrinkage will not exceed —%, when tested in accordance with the recog- 
nized and approved standards or tests. (Aug. 23, 1939.) 


1460 FEDERAL TRADE COMMISSION DECISIONS 


2525, Electric Brooders—Composition, Qualities, and Tests.—Cyclone 
Manufacturing Co., a corporation, engaged in the business of 
manufacturing electric brooders, poultry houses, and yard equip- 
ment and in the sale of said products in interstate commerce, in 
competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Cyclone Manufacturing Co., in connection with the offering for 
sale, sale, and distribution of its electric brooders in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use in its advertisments and advertising 
matter of whatever kind or character : 

(a) Of the word “Chromized” or “Cromized” or of any other 
similar word or words as descriptive of the deflector or shield or 
other part of its said brooders, the effect of which tends or may tend to 
convey the belief to purchasers that the said part so described is com- 
posed of chromium, or is chromium plated, when such is not the fact. 

(6) Of the statement or representation that there are no hot or 
cold spots under the brooder or that heat rays are evenly diffused 
to the floor of the entire brooder area or to every portion of the 
brooder. 

(c) Of the statement or representation that the asbestos insula- 
tion used in the construction of said brooder is the best asbestos on 
the market, or that it has any beneficial insulating value. 

(d) Of the statement “gives 42% more brooding area” or “pro- 
vides more than one-third additional brooding area” or of any other 
similar statement in referring to the expansion hovers with which 
its brooder is equipped so as to import or imply that the represented 
increased brooding area within the brooder is feasibly available at 
all stages of the chick’s development. 

(e) Of any statement such as “the average current consumption, 
of No. 500 size is 3 to 4 kilowatts per 24 hours, while the No. 300 
size will use on the average only 2 to 3 kilowatts” unless such state- 
ment also shall disclose the conditions as to time, place, and tempera- 
ture, under which the designated amount of current is alleged to 
have been used in the operation of said device. 

(7) Of any representation to the effect that said brooder has been 
tested by the Government, when such is not the fact. 


(g) Of the statement that said brooder “rated first among eight | 
popular make electric brooders,” unless if such be the fact, the said | 


statement shall disclose by whom and under what conditions, as to 
when and where, such tests were made. (Aug. 24, 1939.) 
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2526, Ladies’ Apparel and Men’s Shirts—Composition.—Ward-Stilson 
Co., a corporation, engaged in the manufacture of ladies’ a p- 
parel and men’s shirts and in sale and distribution thereof in in- 
terstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Ward-Stilson Co., in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Advertising, branding, labeling, or selling or offering for sale 
any product composed in whole or in part of rayon unless full and 
nondeceptive disclosure of the fiber and other content of such prod- 
uct be made by clearly and nondeceptively designating and naming 
therein each constituent fiber in the order of its predominance by 
weight, beginning with the largest single constituent, and giving 
the percentage of any fiber which is present in less than a substan- 
tial amount, or in any case less than 5 percent, as, for example, 
“rayon and wool” when the product is composed of rayon and wool 
throughout, the rayon content predominating, or “wool and rayon” 
when the amount of wool is at least equal to the amount of rayon 
present. 

(6) The use of the word “crepe,” “taffeta,” “satin,” “Shantung” 
or any other silk-connoting word in any way so as to import or im- 
ply that the fabric to which said words, or any thereof, refer are 
composed of silk, the product of the cocoon of the silkworm, when 
such is not the fact. If the word “crepe” or the word “taffeta” or 
the word “satin” or the word “Shantung” is used properly to de- 
scribe the type of weave or construction of a rayon fabric, then in 
such case said word shall be immediately accompanied by the word 
“rayon,” printed in type equally conspicuous, so as to indicate clearly 
that such product is in fact rayon; as, for example, “rayon crepe,” 
“Rayon Taffeta,” “Rayon Satin,’ “Rayon Shantung.” (Aug. 25, 
1939.) 

2527. Termite Eradicating Product—Scientific or Relevant Facts and 
Qualities Harve D. Haggerty, an individual, formerly in capacity 

_of a partner with one Paul J. Thomson, now deceased, and at present 
time as individual, engaged in business of manufacturing under the 
name “Termiteol Company” a product for use in the eradication of 
termites and as a protection of structures against the ravages of this 
particular insect, sold product under the trade designation “Termiteol” 
in interstate commerce, in competition with other individuals, and 
with partnerships, firms, and corporations likewise engaged, entered 
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into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Harve D. Haggerty, in connection with the offering for sale, sale, 
and distribution of the product “Termiteol” in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use in his advertisements and advertising 
matter of whatever kind or character of statements or representa- 
tions which directly assert or import or imply (a) that all new 
lumber is infested with termites; (0) that 98 percent of buildings 
have termites in them; (c¢) that a survey allegedly made by Termiteol 
Company of HOLC properties was in fact a “cross-section” inspection 
of all such properties; (d) that the average cost of treating a build- 
ing for termites is comparable to the amount named in the aforesaid 
advertising relating to the so-called Federal Government projects; 
(e) that only the said “Termiteol Company” insures against termite 
deterioration or destruction and/or can supply effective termite 
treating work; (/) that the United States Bureau of Entomology is 
properly quoted as saying that New Orleans and its subtropical neigh- 
boring territory is dangerously infested with the most destructive 
type of termite. (Aug. 25, 1939.) 

2528. Laminated Wood Structures—History.— Unit Structures, Inc., a 
corporation, engaged in the manufacture of glued laminated wood 
structures including arches and roof supports, and in the sale and 
distribution thereof in interstate commerce in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Unit Structures, Inc., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from representing that it introduced laminated wood 
construction into this country in 1934, or at any other time; or im- 
pliedly or otherwise that Unit Structures, Inc., designed or originated 
the laminated arches or other construction of a designated building 
where such arches or construction were in fact made according to 
specifications prescribed by the owner. (Aug. 25, 1939.) 

2529. Concrete or Mortar Waterproofing Product—History and Branch 
Offices—Crystex of Florida, Inc., a corporation, engaged in the manu- 
facture of a product designated “Crystex” intended for the water- 
proofing of concrete or mortar, in interstate commerce, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 
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Crystex of Florida, Inc., in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to 
cease and desist from: 

(a) Representing directly or indirectly either by printed state- 
ments, picturizations or in any other manner that the product which 
it offers for sale has been used in construction of Boulder Dam or 
of any other specified structure, when such is not the fact. 

(6) Representing that such corporation has branch offices or es- 
tablishments in Los Angeles, Houston or any other place or locality, 
when such is not the fact. 

(c) Representing that its product has had 10 years of proving, or 
testing in excess of the actual time thereof. (Sept. 1, 1939.) 

2530. Field Glasses and Binoculars—Composition Trojan, Inc., a cor- 
poration, engaged in the business of selling field glasses and binocu- 
lars in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth. 
therein. 

Trojan, Inc., in connection with the sale and distribution of its 
products in commerce, as defined by said act, agreed to cease and 
desist from the use of the word “Prism” or of any similar word, 
term or designation, as “Prisma,” either alone or in connection or 
conjunction with any other word or words or in any way so as to 
import or imply that the products thus referred to have or contain 
prism erecting systems, when such is not the fact. (Sept. 2, 1939.) 

2531. Fans—Composition—Signal Manufacturing Co., a corpora- 
tion, engaged in the business of manufacturing electrical appliances, 
including fans, in interstate commerce, in competition with other cor- 
porations, and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Signal Manufacturing Co. in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to cease 
and desist from the use of the word “rubber” or of any other rubber 

-connoting word, either alone or in connection with the word “flexible,” 
or in any way so as to import or imply that the blades of said product 
thus referred to are made wholly of rubber when such is not the fact. 
(Sept. 5, 1939.) 

2532. Kayaks, Rowboats, Etc.—Free Products, Value and Special or 
Limited Offers—T. E. Mead, an individual trading as Mead Gliders, 
engaged in the manufacture of small pleasure boats, such as canvas- 
covered kayaks and rowboats in both finished and “knocked-down” 
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form, and in the sale and distribution thereof in interstate commerce, 
in competition. with other individuals, and with other firms, partner- 
ships and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

T. E. Mead in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from representing 

(a) That the paddle or the oars and rowlocks offered by him to the 
purchaser of a “Ki-Yak” or a boat is or are given free or without 
charge or as a gratuity to such purchaser or that the cost of such paddle 
or oars and rowlocks is not included, either in whole or in part, in 
the price asked for the product which must be purchased, when such 
is not the fact. 

(6) That the paddle which accompanies the “Ki-Yak” is a $6 value 
or that said paddle is such as is customarily sold for $6 in the usual 
course of trade, when such is not the fact. 

(c) That the offer of the paddle or of the oars and rowlocks is 
either a “special” or an “introductory” one or that it is an offer, the 
acceptance of which is limited as to time, when such is not the fact. 
(Sept. 6, 1939.) 

2533. Termite Exterminating Product—Qualities, Tests, History, Etc.— 
Verne D. Benedict and Maurice S. Kuhn, copartners operating under 
the firm name of Cre-O-Tox Chemical Products Co., engaged in the 
sale and distribution of a chemical product known as “Cre-O-Tox A” 
intended for use in the treatment of timbers in buildings and struc- 
tures which might be infested with subterranean termites, in inter- 
state commerce, in competition with other firms and partnerships and 
with individuals and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Verne D. Benedict and Maurice S. Kuhn in connection with the 
sale and distribution of their product in commerce, as defined by 
said Act, agreed to cease and desist from representing 

(a) That by the use of “Cre-O-Tox A” or the “Tox-Eol” method, 
or any similar product or method, termites in the ground as well 
as those in the building are “exterminated” without qualification; or 
otherwise by words or expressions of similar import or meaning, 
that a complete extermination of termites may be expected under any 
and all conditions. 

(6) That the chemicals used in such product are given the highest 
rating in the International Termite Exposure Tests of many years 
duration, when such is not the fact. 
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(c) Inferentially or otherwise that the product “Cre-O-Tox A” or 

the “Tox-Eol” method is the result of many years patient and time- 

taking experience on the part of the Cre-O-Tox Chemical Products 
Co., WAGE such is not the fact. 

(d ) That the method sold by them is “not a temporary control 
method but complete extermination” or has “lasting results.” 

(e) That the property owner is completely protected by a “5 Year 
Warranty Bond” or by any “Bond” whatsoever unless and until such 
be the fact. 

(7) That the oils used in the “Tox-Eol” system are of great pene- 
trating power which carry the poisonous chemicals deep into the 
wood or in any other way that “deep” penetration is assured by 
either the properties contained in such product or the et used 
in its application. (Sept. 6, 1939.) 

2534. Peat Wosst Qualities) Indorsements or Approval and Competitive 
Product.—Thomas W. Dunlop, an individual trading as Minnesota 
Horticultural Peat & Litter Co., engaged in the business of handling, 
as a jobber or wholesaler, garden peat moss produced in Minnesota, 
in interstate commerce, in competition with other individuals, and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged un- 
fair methods of competition in commerce as set forth therein. 

Thomas W. Dunlop, in connection with the sale and distribution of 
his product in commerce, as defined by said act, agreed to cease and 
desist from the use in his advertisements and advertising matter of 
statements or representations which directly assert or import or imply 
that the said product is of the same texture or analysis as that of peat 
moss produced in and imported from Germany, or that the said 
product has been officially approved or indorsed by the University 
of Minnesota or other State universities, or that the moisture-holding 
or water-retaining properties of German Peat Moss are destroyed 
as the result of the drying and packing under pressure to which such 
German Peat Moss is subjected, or that, because of its alleged higher 
content of nitrogenous material, said product has any more appreci- 
able availability for growing plants than has the competitive im- 
ported German product, when such are not the facts. (Sept. 11, 1939.) 

2535. Pencils—“Direct to You,” Size, Extent and Operations and Fac- 
tory Connection—Herbert Hein, an individual trading as Seaboard 
Pencil Co., engaged as a jobber in the sale and distribution of pencils 
in interstate commerce, in competition with other individuals and with 
firms, partnerships and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 
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Herbert Hein, in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and desist 
from: 

(a) Representing that the pencils sold by him are offered at 
regular factory prices, or that his customer buys direct from the fac- 
tory, or, inferentially or otherwise, that such customer saves the mid- 
dleman’s profit by dealing with said Hein when such are not the 
facts; 

(b) Representing that the pencils sold by him are made in the. 
factory supplying the world’s largest pencil users unless and until 
such statements shall have been established by adequate proof; or, by 
direct statement or by implication, that said Hein is in any way con- 
nected or associated with any pencil factory, when such is not the 
fact, or is other than a dealer in such products. (Sept. 12, 1939.) 

2536. Mattresses—Prices.—Pacific Bedding Co., a corporation, en- 
gaged in the manufacture of mattresses and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other corpo- 
rations and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Pacific Bedding Co., in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease 
and desist from placing price marks on its mattresses which are higher 
than the prices for which such mattresses are sold or are intended to 
be sold to the purchasing public; or from using any other fictitious. 
price mark-ups or representations expressed or implied with the effect 
of conveying or tending to convey to purchasers the belief or impres- 
sion that such mattresses have a value or quality which they do not 
in fact possess. (Sept. 12, 1939.) 

2537. Typewriter Ribbons and Carbon Paper—Branch Offices—Fred 
W. Neely, an individual trading as Fred W. Neely Co., engaged in 
the sale and distribution of typewriter ribbons and carbon paper, in 
interstate commerce, in competition with other individuals and with 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Fred W. Neely, in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and de- 


sist from representing that he has branch offices or establishments in — 
New York City, in Brooklyn or elsewhere unless and until such be the | 


fact. (Sept. 13, 1939.) 


2538. Toys and Games—Source or Origin and Contents.—J. Pressman | 


& Co., Inc., a corporation, engaged in the manufacture and 
assembly of toys and games and in the sale of said products in 


whe 
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interstate commerce, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

J. Pressman & Co., Ine., in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to. 
cease and desist from the use of the statement “Made in U. S. A.” 
or of any other like slogan on the containers of said assortments or 
in any other way so as to import or imply that said assortments are 
composed of American-made products, that is to say, that each and 
every item of which the assortment is composed is made in the United 
States of America, when such is not the fact. If the assortment is 
composed in part of an item or items actually made in the United 
States of America and of an item or items made elsewhere than the 
United States of America, and the slogan “Made in U. 8. A.” is 
used to designate such American-made item or items, then in which 
case, the slogan “Made in U. S. A.” shall be accompanied by some 
other word or words printed in equally conspicuous type so as to 
indicate clearly that said assortment is not composed of items all of 
which are made in the United States of America. Said corporation. 
also agrees to cease and desist from stating or representing on the 
containers of its pastry sets or in any other manner that said sets 
have or include a recipe book or booklet, when such is not the fact. 
(Sept. 14, 1939.) 

2539. Rupture Support or Truss—Qualities and Nature—Lewis D. 
Coburn, an individual trading as Faultless Appliance Sales Co., 
engaged in the sale by mail order and otherwise of a rupture support 
or truss, in interstate commerce, in competition with other individuals 
and with firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Lewis D. Coburn, in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease 
and desist from the use in his advertisements and advertising matter 
of whatever kind or character or in any other way of statements 
which directly assert or clearly import or imply that difficulties asso- 
ciated with rupture will be permanently cured or ended by the use 
of said device or that said device, when used, will afford adequate 
support for all varieties and grades of hernia or that the use of said 
device will do more than to give temporary support for certain 
varieties of hernia or prevent temporarily the protrusion of the 
viscera through the opening or fault in the wall of the body cavity. 
Said individual also agrees to cease and desist from the use in his 
advertising or otherwise of any statement or representation, the 
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effect of which tends or may tend to convey the belief to purchasers 
that the device offered for sale and sold by him has neither a steel 
bar nor band or a pad, when in fact it is equipped with either or 
both of such elements. (Sept. 14, 1939.) 

9540. Laxative Tablet—Price and Manufacturer—Juvenex, Ines 
corporation, and Charles H. Whitsey, an individual, engaged as 
distributors in the sale of a laxative tablet known as “Juvenex,” in 
interstate commerce, in competition with other individuals and with 
corporations, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Juvenex, Inc., and Charles H. Whitsey, in connection with the 
sale and distribution of its or his products in commerce, as defined 
by said act, agreed to cease and desist: 

(a) From the use, on labels or in printed or advertising matter 
of whatever kind employed in connection with the offering for sale, 
sale and distribution of its or his products in commerce, of any 
false, fictitious or exaggerated price, that is to say, a price which 
is in excess of the price at which said products are sold or intended 
to be sold in the usual course of trade. 

(b) From the use in printed or advertising matter or in any 
other way of the word “manufacturer” or of any other similar word, 
term or designation, the effect of which tends or may tend to con- 
vey the belief to purchasers or prospective purchasers that the said 
corporation or the said individual makes or manufactures the prod- 
ucts sold by it or him or that it or he actually owns and operates 
or directly and absolutely controls the plant or factory in which 
said products are made or manufactured. (Sept. 7, 1989.) 

2541. Shirts, Slacks, and Knitted Wear—Composition, ‘“Mills” and 
Manufacturer—Lester G. Griffith, an individual trading as Beverly 
Knitting Mills, engaged under said trade name in the sale of shirts, 
slacks, and knitted wear in interstate commerce, in competition with 
other individuals and with firms, partnerships and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Lester G. Griffith, in connection with the sale and distribution 
of his products in commerce as defined by said act, agreed to cease 
and desist from the use on his labels, invoices, or in his printed or ’ 
advertising matter of the word “silk” either alone or in connection 
or conjunction with any other word or words as descriptive of prod- ! 
ucts which are not composed of silk, and from the use of the said | 
word “silk” in any way so as to import or imply that products to) 
which said word refers are composed of silk, when such is not the » 
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fact. If the products are composed of silk in substantial part and 
in part of fabric material other than silk, and the word “silk” is 
used to refer to the silk content of said products, the word “silk” 
shall be accompanied by some other word or words printed in equally 
conspicuous type so as to indicate clearly that’ said. products are not 
composed wholly of silk. Said individual also agrees to cease and 
desist from the use of the words “Knitting Mills” as. part. of the 
trade name used by him in connection with the sale of his products 
in interstate commerce, or of the word “manufacturers” or of any 
other word or words of similar meaning so as to import or imply 
the belief to purchaser that the said individual makes or manu- 
factures said products or that he actually owns and operates or 
directly and absolutely controls the millsor factory in which said 
products are made or manufactured, when such is not the fact. 
(Sept. 18, 1939.) 

2542. Cuban Honey—Qualities.—Merit Food Co., Inc., a corporation, 
engaged in the packing of a number of food products, including a 
Cuban Honey, and in the sale thereof in interstate commerce, in com- 
petition with other corporations, and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Merit Food Co., Inc., in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease and 
desist from the use in its advertising matter of whatever kind or 
character disseminated in commerce of statements or representations 
which, directly or by inference, convey, tend or may tend to convey 
the belief to purchasers or prospective purchasers that the said product 
is a tonic or that it has, or is credited by the medical profession or 
leading physicians with having, curative qualities or properties in the 
treatment of stomach ailments, inflammation of the mtestines, asthma, 
bronchitis, sinus infections, or irritations of the throat and bronchial 
tract, or that it will do more than to afford temporary relief from 
irritations, such as result from a cough or cold, or that it has value 
other than that of a bland food in the treatment of digestive disorders. 
(Sept. 15, 1939.) 

2543. Brief Cases, Ete.—Composition—Jacob Hyman and Jacob 
Zichlinsky are copartners, trading under the firm name and style 
“Hercules Leather Goods Company,” engaged in the sale and distribu- 
tion of brief cases and other products in interstate commerce, in com- 
petition with other partnerships and with corporations, individuals 
and firms likewise, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

213706"—40—vou, 29 —95 
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Jacob Hyman and Jacob Zichlinsky, in connection with the offering 
for sale, sale and distribution of their products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed that. 
they will cease and desist from the use of the term or coined word 
“Hercuhyde” as a trade name, stamp, brand, or label for such of said 
products as are not made from leather or hide ;“and from the use of 
the word “hyde” or of any other simulation of the word “hide,” either 
alone or in connection or conjunction with the letters “hercu” or with: 
any word or words or in any other way so as to import or imply or the 
effect of which tends or may tend to convey the belief to purchasers: 
that the product referred to is composed of leather or hide, the skin 
of a large animal as an ox, when such is not the fact. (Sept. 25, 1939.) 

2544. Bird Food—Free Products, Quantity, Source or Origin and Com- 
position. Magnesia Products Co., a corporation, engaged in the pack- 
ing of bird food and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Magnesia Products Co., in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to 
cease and desist from representing : 

(a) That articles supplied in its packages of bird food are “free,” 
when such articles are, in fact, not free but the cost thereof is included 
in the price of the complete package. 

(b) That the packages contain one pound net weight of bird seed 
when such bird seed content is less than 1 pound. 

(c) That the contents of a package are “Imported Bird Food” when 
any portion thereof is domestic seed. 

(d) That its grit cube contains all mineral and other elements nec- 
essary for bird health, or that such may be obtained only in the grit 
cube offered for sale by said company, when such are not the facts. 
(Sept. 25, 1939.) 


2545. Cleaning Compounds—Qualities and Results.—Louis Ross, sole | 


trader as Perfect Cleaning Fluid Co., engaged in the making of clean- 
ing compounds including a spot cleanser under trade designation “Per- 
fect Cleaning Fluid” and a grease and oil detergent under trade desig- 


nation “Roson,” and in the sale and distribution thereof in interstate | 
commerce, in competition with other individuals and with firms, part- . 
nerships and corporations likewise engaged, entered into the follow- | 


ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 


- 
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Louis Ross, in connection with the sale and distribution of his prod- 
ucts in commerce as defined by said act, agreed to cease and desist 
from: : 

(a) The use on his labels or otherwise of statements and repre- 
sentations to the effect that his “Perfect Cleaning Fluid” is “invalu- 
able for the removal of stains” from fabric or “has no injurious 
effect on the most delicate material”; or of any other statements or 
representations of similar import or meaning which may have the 
capacity or tendency to confuse, mislead or deceive purchasers into 
the belief that said product will remove stains of whatever kind or 
character from fabrics or materials to which it is applied; or other- 
wise that the colors of fabrics or materials dyed, with nonfast or 
fugitive dyes will not be impaired, harmed or injured by application 
or use thereof to or on such fabrics or materials—when such are not 
the facts. 

(6) The use of the words “Leaves No Rings” or words or expres- 
_ sions of similar meaning so as to import or imply or which may have 

the capacity or tendency to mislead and deceive purchasers into the 
belief that said product will not leave a ring when applied to a spot 
or spots on certain fabrics or materials, when such is not the fact. 

(c) Representing that “Roson” solution gets into the very heart 
of the concrete and “pulls” the precipitate to the surface or dries be- 
fore you can say “Jack Robinson” or leaves a stubborn protective 
film superior to that left by similar products; or removes all stubborn 
stains from tablecloths, dresses, etc—When such are not the facts. 

(d) That the more stubborn the stain the more active is Roson’s 
alkali action; or that garage owners from “Dan to Barseeba,” or of 
any other extended area, thus implied, have so discovered. (Sept. 26, 
1939.) 

2546. Casein Glues—Qualities—National Casein Co., a corporation, 
engaged in the manufacture or production of various glues, including 
casein glues, in interstate commerce, in competition with other cor- 
porations and with partnerships, individuals and firms likewise en- 
gaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

' National Casein Co., in connection with the sale and distribution 
of casein glues in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use in 
printed and advertising matter or otherwise of the word “water- 
proof” or of any other word or words of similar meaning as descrip- 
tive of casein glue which is not, in fact, waterproof, and from the 
use of the said word in any way so as to import or imply that said 
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product is impervious to water or its effects, when such is not the 
fact. (Sept. 21, 1939.) 

2547, Electric Shaver—Valuable Certificate, Special or Limited Offers, 
Prices, Nature, Source or Origin and Guarantee.—T. V. McCormick, an 
individual trading as Gruen Instrument Co., engaged in the sale and 
distribution of a cheap electric shaver, in interstate commerce, in 
competition with other individuals and with firms, partnerships and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

T. V. McCormick, in connection with the sale and distribution of 
his product in commerce, as defined by said act, agreed to cease and 
desist from: 

(a) Issuing or disseminating a so-called certificate or other instru- 
ment purporting to be worth $7.00 or any other amount in excess of 
its actual bona fide value. 

(b) Representing that his offer is a “Xmas Sale” or “for a limited 
time only” or is a “one time super-value”; or that all other forms of 
expensive advertising have been “eliminated”—when such are not the 
facts. 

(c) Representing the regular price of his “Shave King” or similar 
instrument to be $10.00 or any amount in excess of the $3.00 or other 
price for which he has always sold it. 

(d) Representing that it is positively the only electric razor in 
America that combines certain features named, when such is not the 
fact. 

(ec) Representing that said instrument is a “sensational shaving 
imnovation” or is worthy of the name “Gruen” or was “Crafted” by 
Gruen Instrument Co. 

(f) Representing that such instrument is “Guaranteed” or desig- 
nating, describing or referring to any agreement as a “Guarantee” 
which requires the payment of money or other consideration by the | 
owner in order to have such instrument repaired or replaced. (Sept. 
21, 1939.) 

92548. Tuna Fish—Source or Origin—Southern California Fish Corp., , 
a corporation, engaged in the business of processing and packing sea | 
food, including tuna fish, and in sale thereof in interstate commerce, , 
in competition with other corporations, and with individuals, firms : 
and partnerships likewise engaged, entered into the following agree- - 
ment to cease and desist from the alleged unfair methods of compe- : 
tition in commerce as set forth therein. | 

Southern California Fish Corp., in connection with the offering | 
for sale, sale and distribution of its products in commerce, as com- I 
merce is defined by the Federal Trade Commission Act, agreed to! 


| 
| 
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cease and desist from the use on its labels or otherwise to advertise 
said products of the words “Italia Tonno” or the word “Tonno” in 
connection or conjunction with any other Italian word or words, 
pictorial representation, insignia, or otherwise, so as to import or 
imply or the effect of which tends or may tend to convey the belief 
to purchasers or the ultimate consumer that said products are prod- 
ucts from the coasts of Italy and/or where packed in and imported 
from Italy, when such is not the fact. (Sept. 27, 1939.) 

2549. Quilts and Other Articles of Bedding—Prices, Special, Limited or 
Introductory Offers and Factories—Leo F. Sines and A. Mary Sines, 
copartners, operating under firm name of Sunnie May Quilt Co., 
engaged in the sale and distribution of quilts and other articles of 
bedding in interstate commerce in competition with other firms and 
partnerships and with individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Leo F. Sines and A. Mary Sines, in connection with their sale 
and distribution of quilts and other articles in commerce as defined 
by said act, agreed to cease and desist from: 

(a) The use of any fictitious figures as purporting to be the regular 
sales prices of their merchandise or the representation that a price 
offered is a special sales price, when such is not the fact. 

(6) Representing that their regular prices are in any way special, 
limited, or introductory; or that the purchaser will save money by 
ordering within 5 days or any other specified time, or will save half 
the cost of his bedding or any thereof—when such are not the facts. 

(c) Representing that they own, operate, or control factories or 
make the products sold by them or any other products, when such 
is not the fact. (Sept. 28, 1939.) 

9550. Electric Shavers—Prices, Qualities, Guarantee, Free Product, 
Earnings or Profits, and Lottery Schemes and Devices.—Bernard Cohen, 
sole trader, operating under the assumed names of Plymouth Electric 
Dry Shaver and Plymouth Electric Supply Co., engaged in a mail- 
order business of selling and distributing cheap electric dry shavers 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Bernard Cohen, in connection with his sale and distribution of elec- 
tric shavers in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Representing that the instrument sold by him is a $15 electric 
shaver or is a regular $15 value or is of any value whatsoever in excess 
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of the price for which the same or similar instruments may be avail- 
able in the retail market in the usual course of business. 

(b) Representing that it has any of the merits of or is in any way 
comparable to the high-grade or first-class electric shavers on the 
market; or that this shaver is a health item, or contains startling 
new developments, or assures a smooth, clean shave or an effective 
vigorous massage, or gives the same performance as appliances selling 
at many times its price; or that such instrument has either efficiency, 
economy, convenience, or durability. 

(c) Representing that said instrument is “fully guaranteed”; or 
use of the words “guarantee” or “guaranteed” unless whenever used 
clear and unequivocal disclosure be made in direct connection there- 
with of exactly what is offered by way of security. 

(2) Representing that a cigarette lighter actually worth 81% cents_ 
is sold separately for 45 cents, when such is not the fact; or represent- 
ing that any article is given “free” or without cost when the receipt 
thereof is contingent upon any consideration, terms, or condition, as 
payment of money, purchase of other articles, or rendering of serv- 
ices not clearly and unequivocally disclosed, in direct connection with 
the making of such representation. 

(e) Representing that fortunes, huge profits, or any other exag- 
gerated or unusual earnings may be expected or anticipated by sales 
persons or distributors of his merchandise; or directly or indirectly 
promising any returns in excess of the average earnings and profits 
that have actually been achieved by his dealers under normal condi- 
tions in the due course of business. 

(f) Supplying to, or placing in the hands of others, push or pull 
cards, punchboards, or other lottery devices for the purpose of 
enabling such persons to dispose of or sell any merchandise by the use 
thereof. 

(7) Mailing, shipping, or transporting to agents or to distributors 
or members of the public push or pull cards, punchboards, or other 
lottery devices so prepared or printed as to enable said persons to sell 
or distribute any merchandise by the use thereof. 

(A) Selling or otherwise disposing of any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. (Oct. 
2, 1939.) 

2551. Key Ring Cases—Composition—Maurice Birnbaum, an indi- 
vidual, trading as Birnbaum Co., engaged in the business of manu- 
facturing products, including key ring cases, and in sale thereof in > 
interstate commerce, in competition with other individuals, and with © 
firms, partnerships, and corporations likewise engaged, entered into | 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. | 
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Maurice Birnbaum, in connection with the offering for sale, sale, 
and distribution of his products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
from the use of the word “leather” or of any other leather connoting 
word on his products or in his printed matter or otherwise as de- 
scriptive of products which are not made from leather, or the use 
of which word imports or implies or tends or may tend to convey the 
belief to purchasers that the products to which said word refers are 
composed of leather, when such is not the fact. If the products are 
made in substantial part of leather, and in part of material other 
than leather, and the word “leather” is used to describe such leather 
content, then in which case, the word “leather” shall be accompanied 
by some other word or words printed in equally conspicuous type 
so as to indicate clearly that said products are not composed wholly 
of leather or that said products are composed in part of material 
other than leather. (Oct. 2, 1939.) 

2552. Men’s Hose—Composition.—Silver Knit Hosiery Mills, Inc., a 
corporation, engaged in the manufacture of men’s hose and in the 
sale thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Silver Knit Hosiery Mills, Inc., in connection with the offering 
for sale, sale, and distribution of its hose in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use of the word “silk” either alone or together with 
any other word or words or in any other way as a mark, stamp, 
brand, or label for, or otherwise, to represent hose which is not com- 
posed of silk, the product of the cocoon of the silk worm. Said cor- 
poration also agreed to cease and desist from the use of the words 
“silk and rayon” or “rayon and silk” as descriptive of hose which is 
not composed of the two fibers. If the body or leg of the hose is 
composed of silk or of silk and rayon or rayon and silk, with the 
top, heel, toe, and sole of the hose composed of a fiber or fibers other 
than that or those named, and the word “silk” or the words “silk and 
rayon” or “rayon and silk” is or are used to properly describe such 
body or leg, then in that case, the word “silk” or the words “silk and 
rayon” or “rayon and silk” shall be prominently accompanied by 
some other word or words printed in equally conspicuous type so as 
to indicate clearly that said hose is not composed wholly of silk or of 
silk and rayon or rayon and silk, as the case may be, but is composed 
in part of a fiber or fibers other than silk or other than silk and rayon 
or rayon and silk. If said hose or a portion thereof is composed of 
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silk and rayon, and the said fiber names are used to describe said 
hose or portion thereof, then in that case the names of the fibers shall 
be arranged in the order of their predominance. Said corporation 
also agrees to cease and desist from the use of the word “linen” either 
alone or in connection or conjunction with the words “Pure Irish” or 
either thereof, or with any other word or words as descriptive of 
hose, or any portion thereof, which is not composed of linen. (Oct. 
11, 1939.) 

9553. Preparations for Hair, Skin, and Nails—Qualities and Ailments.— 
Harper Method, Inc., a corporation, engaged in the manufacture of 
a line of products for use on the hair, skin, and nails under the 
trade designation “Harper Method Preparations” including a hair 
tonique, ointments for the hair and scalp, and a pomade for eye- 
lashes and eyebrows, and in sale and distribution thereof in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Harper Method, Inc., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from representing either by direct statement or by rea- 
sonable inference : 

(a) That the use of the ‘Harper Method Tonique” or any of the 
several “Harper Method Ointments” or the Harper methods of ap- 
plication, or any similar preparation or treatment will or can pre- 
vent baldness, end dandruff, restore scalp health; cause, stimulate 
or encourage growth of new hair; grow new hair to normal texture 
and color; bring renewed vitality and health to the hair; or allay 
“scalp fever”; 

(6) That any such or similar preparations or their application 
will or can normalize or regulate the oil glands of the hair or in 
any way affect the functioning thereof; 

(c) That colds make one’s hair a social outcast, or cause it to be- 
come dull and limp, or to come out, or to develop broken ends; 

(d) That dried oils, dust, or grime are often the causes of falling 
hair or baldness; or that removal of such foreign matter by the use 
of Harper method or similar preparations will effectively prevent or 
remedy falling hair or baldness; 

(e) By designations such as “Eyelash and Eyebrow Grower,” or 
by direct statement, implication, or the use of words of similar im- 
port or meaning, that the pomade offered by said corporation will 
grow lashes or brows, or promote their growth or make them longer 
or silky. (Oct. 12, 1939.) 
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2554. Hosiery—Mills or Factory—Henry J. Berusch, an individual, 
engaged in conduct of business under trade name “Hoburt Hosiery 
Mills” consisting of sale and distribution of products in interstate 
commerce, in competition with other individuals, and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Henry J. Berusch agreed to cease and desist from the use of the 
word “Mills” as part of the trade name used by him in connection 
with the offering for sale, sale, or distribution of products in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
and from the use of the word “Mills” in his trade name or in any 
other way so as to import or imply or the effect of which tends or 
may tend to convey the belief to customers or prospective customers 
that the said Henry J. Berusch makes or manufactures the products 
sold by him or that he actually owns and operates or directly and 
absolutely controls the mill or factory in which said products are 
made, when such is not the fact. (Oct. 17, 1939.) 

9555. Literature on Character Analyses, Personal Development, Etc.— 
Scientific or Relevant Facts, Qualities, Free Gift, and Man Conducting 
Business.—L.. Thomson, sole trader as Thomson-Heywood Co., en- 
gaged in publication, sale, and distribution in interstate commerce 
of printed literature dealing with character analyses, personal read- 
ings, and personal development, in competition with other individ- 
uals, and with firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

L. Thomson, in connection with the sale and distribution of her 
course in personal development and personal readings and character 
analyses in commerce as defined in said act, agreed to cease and desist 
from representing : 

(a) That the reading of one’s “Earth Sign” is the only way to 
obtain authentic or convincing information regarding oneself of his 
future outlook. 

(5) That her personal readings or character analyses are “full,” 
_ “scientific,” “thorough” or “astropsychological”; or bring “Psycholog- 
ical and occult influences” to bear upon the subject’s case; 

(c) That anything is given “as a free gift” or as a gratuity when 
the cost thereof is included in the total price charged for a combina- 
tion offer ; 

(2) That any person without regard to environment, background, 
age, or circumstance, will, can, or may, by following the instructions 
sold and offered for sale: 
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_ Understand the laws underlying all physical and spiritual life. 
. Conquer adverse conditions. 

. Realize his hopes. 

Do whatever he wishes to do. 

. Attain any reasonable ambition. 

Get the material things he wishes to possess. 

. Be master of himself, his circumstances, and his destiny. 

. Command a thousand times the power of the average person. 
. Rise head and shoulders above the multitude. 

10. Be carried to whatever object of desire he may have. 

11. Rapidly develop executive capacity, inventiveness, etc. 

12. Bring business right out of the air. 

13. Command all the talent, thought, and cooperation in the world 
necessary for achieving his purpose. 

14. Build wealth, health, power, and capacity to almost any degree 
desired. 

15. Become a wizard in some particular line. 

16. Remove whatever is detrimental to his health, happiness, and 
prosperity. 

17. Achieve success in economic affairs. 

18. Command physical efficiency. 

19. Induce cooperation of many people and groups on a large scale. 

20. Attain anything possible to a human being. 

21. Triumphantly succeed in getting what he is after. 

22. Acquire omniscience. 

23. Change the business world by habit fixations, control of 
environment, and suggestion. 

24. Gain his end by simply forming an idea of a definite objective. 

25. Solve his problems by automatic flashes of inspiration. 

26. Go any distance and overcome any obstacles by merely creating 
the desire. 

27. Instinctively act in the right way as opportunities arise. 

28. Attain success with as absolute certainty as the laws of elec- 
tricity and mechanics. 

29. Find that nothing is insuperable. 

30. Avoid, be free from, or cure all functional discuss: 

31. Materially effect recovery from organic diseases by the play of 
the mind. 

32. Be well and free from any ailment. 

33. Cure physical disorders by merely refusing to think of them, 
by imagining a healthy condition, by commanding one’s self to be 
well. 

(e) Either directly or by reasonable implication, that she is a man, 
or that her business is conducted by a man, when such is not the fact. 
(Oct. 18, 1939.) 
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2556. Neckties—Composition, Manufacturer and Value—Max Haber- 
nickel, Jr., and John A. Anderson, copartners trading under name 
“Haband Company” engaged in sale and distribution of men’s neck- 
ties in interstate commerce in competition with other partnerships 
and with corporations, individuals and firms likewise engaged, en- 
tered into the following agreement to cease and desist from the 


alleged unfair methods of competition in commerce as set forth 


therein. 

Max Habernickel, Jr., and John A. Anderson, in connection with 
the offering for sale, sale and distribution of their neckties in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed to cease and desist from the use on their labels or in any other 
way of statements which directly assert or the effect of which tends 
or may tend to convey the belief to purchasers that the interlinings of 
said neckties are composed of 100% wool, and from the use of the 
term “100% wool” or the word “wool” either alone or in connection 
with any other word or words or in any other way so as to import 
or imply that the interlinings of said neckties are composed wholly of 
wool, when such is not the fact. If the interlining is composed in 
substantial part of wool and in part of other material, and the word 
“Wool” is used to refer to such wool content, then in that case, the 
word “wool” shall be accompanied by some other word or words 
printed in equally conspicuous type so as to indicate clearly that 
said interlining is not composed wholly of wool or that it is com- 
posed in part of material other than wool. Said copartners also 
agree to cease and desist from statements or representations, the 
effect of which conveys or may tend to convey the belief to pur- 
chasers that the necktie interlinings are composed of wool in such 
substantial quantity as to insure longer wear and better tying quali- 


ties, when such is not the fact. Said copartners also agreed to cease 


and desist from the use of the words “All Silk” as descriptive of 
neckties offered for sale and sold by them in interstate commerce, 
when in fact said neckties are not composed wholly of silk, and from 
the use of the word “Silk” either alone or in connection or conjune- 
tion with any other word or words or in any other way so as to 
import or imply that the products to which said word or words refer 
are all silk, when such is not the fact. If the products are composed 
in substantial part of silk and in part of other materials, and the 
word “silk” is used to describe such silk content, then in which case, 
the word “silk” shall be immediately accompanied by some other 
word or words printed in equally conspicuous type so as to indicate 
clearly that said products are not composed wholly of silk or that 
they are composed in part of material or materials other than silk. 
If the products are composed in whole or in part of rayon, such fact 
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shall be made clearly and unequivocally to appear in the labeling and 
invoicing and in all advertising matter, sales promotional descriptions 
or representations thereof however disseminated or printed. ‘Said 
copartners, in soliciting the sale of and selling their products in inter- 
state commerce, also agreed to cease and desist from the use in their 
printed or advertising matter, on their labels or otherwise, of the 
statement “for years we have been making this one tie” when in 
fact, said copartners do not make the tie referred to and from the 
use of the said statement or of any other statement of similar import, 
the effect of which tends or may tend to convey the belief to pur- 
chasers that the said copartners own and operate or directly and 
absolutely control the plant or factory in which said product is 
made or manufactured, when such is not the fact. Said copartners 
also agreed to cease and desist from stating or representing in their 
printed or advertising matter or otherwise that the ties sold by them 
for 39 cents are worth 78 cents or any other amount which is in 
excess of that for which such ties are obtainable in the usual course of 
competitive trade. (Oct. 20, 1939.) 

2557. Neckties—Composition and Qualities—Clermont Cravat Co., 
Inc., a corporation, engaged in the business of manufacturing men’s 
neckties, and in sale and distribution thereof in interstate commerce, 
in competition with other corporations and with individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Clermont Cravat Co., Inc., in connection with the offering for sale, 


sale and distribution of its neckties in commerte, as commerce is de- | 


fined by the Federal Trade Commission Act, agreed to cease and desist 
from the use on labels affixed to said products or in any other way of 


statements or representations which directly assert or the effect of 


which tends or may tend to convey the belief to purchasers that the 
interlinings of said ties are composed of 100 percent wool, and from 
the use of the term “100 percent wool” or the word “wool” either alone 
or in connection or conjunction with any other word or words or in 
any other way so as to import or imply that the interlinings of said 
ties are composed wholly of wool, when such is not the fact. If the 
interlining is composed in substantial part of wool and in part of other 
material, and the word “wool” is used to refer to such wool content, 
then in that case, the word “wool” shall be accompanied by some 
other word or words printed in equally conspicuous type so as to 
indicate clearly that said interlining is not composed wholly of wool 
or that it is composed in part of material other than wool. Said 


corporation also agrees to cease and desist from statements or repre- | 


sentations, the effect of which conveys or may tend to convey the | 
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belief to purchasers that the necktie interlinings are composed of 
wool in such substantial quantity as to insure longer wear and better 
tying qualities, when such is not the fact. Said corporation also 
agreed to cease and desist from the use of the words “All Silk” as 
descriptive of ties offered for sale and sold by it in interstate com- 
merce, when in fact said neckties are not composed wholly of silk, and 
from the use of the word “silk” either alone or in connection or con- 
junction with any other word or words or in any other way so as to 
import or imply that the products to which said word or words refer 
are all silk, when such is not the fact. If the products are composed 
in substantial part of silk and in part of other materials, and the 
word “silk” is used to describe such silk content, then in which case, 
the word “silk” shall be immediately accompanied by some other 
word or words printed in equally conspicuous type so as to indicate 
clearly that said products are not composed wholly of silk or that 
they are composed in part of material or materials other than silk. 
If the products are composed in whole or in part of rayon, such fact 
shall be made clearly and unequivocally to appear in the labeling and 
invoicing and in all advertising matter, sales promotional descriptions. 
or representations thereof however disseminated or ponies. (Oct. 
20, 1939.) 

2558; Toy Assortments—Source or Origin—Gropper Manufacturing 
Co., Inc., a corporation, engaged in the manufacture and assembly of 
toys md in the sale thereof in interstate commerce, in competition. 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce. 
as set forth therein. 

Gropper Manufacturing Co., Inc., in connection with the offering 
for sale, sale and distribution of its toy assortments in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use of the slogan “Made in U.S. A.” on 
the containers of said assortments or in any other way so as to import 
or imply that said assortments are composed of American-made 
products, that is to say, that each and every item of which the assort- 
iment is composed is made in the United States of America, when such 
jis not the fact. If the assortment is composed, in part, of an item, or 
items, actually made in the United States of America and of an item 
or items made elsewhere than the United States of America, and the 
slogan “Made in U. S. A.” is used to designate such American-made 
item or items, then in that case, the slogan “Made in U. S. A.” shall 
be accompanied by some other word or words printed in equally 
conspicuous type so as to indicate clearly that said assortment is not 
composed of items all of which are made in the United States of 
America. (Oct. 25, 1939.) 
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2559. Automotive Mufflers, Exhaust and Tail Pipes—Manufacturer.— 
AP Parts Corporation, a corporation, engaged in the sale and distri- 
bution of automotive mufilers, exhaust and tail pipes, in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

AP Parts Corporation, in connection with the offering for sale, 
sale and distribution of its products in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use on its stationery or in its advertising or printed 
matter of whatever kind or character of the word “Manufacturers” 
as descriptive of the business conducted by the said corporation; and 
from the use of the word “manufacturers” or of any other word or 
words of similar import, or of any statement, pictorial or other repre- 
sentation, the effect of which tends or may tend to convey the belief 
to purchasers or others that the said corporation makes or manu- 
factures the products which it offers for sale or sells, or that it 
actually owns and operates or directly and absolutely controls the 
plant or factory in which said products are made or manufactured. 
(Oct. 25, 1939.) 

2560. Lantern to Kill Insects—Qualities, Patented, Certified and Earn- 
ings—Joseph Zweigenthal and William A. Safrin, copartners trad- 
ing as American Inventions Co., engaged in the business of selling a 
type of lantern allegedly designed to electrocute mosquitoes and other 
insects and which device was sold by the said copartners under the 
several names “Elec-Ray Insect Killer,” “Elec-Ray Insect Destroyer” 
and “Mosquito Elec-Ray Lantern,” in interstate commerce in compe- 
tition with other partnerships and with corporations, individuals and 
firms likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Joseph Zweigenthal and William A. Safrin, in connection with the 
offering for sale, sale and distribution of their lanterns in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
and each of them agreed to cease and desist from the use in their adver- 
tisements and advertising matter of whatever kind or character, or 
as part of or in connection with the trade name or trade names for said 
products, or otherwise, of any word, statement or representation, the 


effect. of which conveys, tends or may tend to convey the belief to pur- — 
chasers or prospective purchasers that insects which contact said device | 
will be instantly killed or destroyed, or that the light furnished by said — 
device will attract mosquitoes and other flying insects to it in sufficient | 
numbers to make said device of distinct value in the control of such | 


insects, or that mosquitoes and other flying insects which may be at- | 
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tracted by the light will all be electrocuted upon contacting the elec- 
trically charged wires surrounding the device, or that the possible 
destruction of such pests which may be attracted by the light is due to 
electrocution resulting from their contacting the charged wires sur- 
rounding the lantern. Said copartners also agreed to cease and desist 
from the use of any statement or representation which directly asserts 
or imports or implies that said device is or has been patented or that 
it has received the certification of the National Board of Fire Under- 
writers or Underwriters Laboratories, or that sellers of said devices 
will have no competition or that there is nothing else like it on the 
market, or that the salesman of said devices will earn or make $1,000 
during a summer, when such are not the facts. (Oct. 26, 1939.) 

2561. Printed Stationery—Nature of Manufacture—William Lerner, 
individual, trading as Sierra Press engaged in business of printing, 
specializing in wedding invitations and other similar matter, in com- 
petition with other individuals and with firms, partnerships and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

William Lerner, in connection with the offering for sale, sale and 
distribution of his products in commerce, as commerce is defined by 
the Federal Trade Commission Act, agreed to cease and desist from 
the use in his advertising matter and advertisements of whatever kind 
or character of the words “Process Engraved” or the word “Engraved” 
or of any other word or words of similar meaning or implication, either 
alone or in connection or conjunction with any other word or words 
or in any way, the effect of which tends or may tend to convey the be- 
lief to purchasers that the products to which said word or words refer 
are made from inked engraved plates by a process known to the trade 
and the purchasing public as “Engraving,” when such is not the fact. 
(Oct. 20, 1939.) 

2562. Linen Products—Composition—Leacock & Co., Inc., a corpora- 
tion, engaged in the manufacture and importation of quality and 
decorative linens and in the sale and distribution thereof in inter- 
state commerce, in competition with other corporations and with 
individuals, firms and partnerships, likewise engaged, entered into 

the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Leacock & Co., Inc., in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from: 

(a) The use of the word “Linex” either independently or in con- 
nection or conjunction with any other word or words, in trade indicia, 
advertisements or otherwise, to designate or describe products not 
made of the fiber of flax; and from the use of the word “Linex” in 
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any way which may have the tendency or effect to confuse, mislead 
or deceive purchasers into the belief that the products so described 
are made of fiber of flax, when such is not the fact. 

(b) Advertising, branding, labeling, selling, or offering for sale 
any product composed in whole or in part of rayon unless full and 
nondeceptive disclosure of the fiber and other content of such product 
is made by clearly and nondeceptively designating and naming therein 
each constituent fiber in the order of its predominance by weight, be- 
ginning with the largest single constituent, and by giving the per- 
centage of any fiber which is present in less than a substantial amount, 
or in any case less than 5 percent; as, for example, ‘“Ramie and Rayon” 
when the product is composed of ramie and rayon throughout, with 
the amount of ramie at least equal to or greater than the proportion 
of rayon present. (Oct. 27, 1939.) 

2563. “Renu-Ink” for Typewriter Ribbons—Qualities and Guarantee.— 
Roger Williams, sole trader as Renu-Ink Manufacturing Co., engaged 
in sale and distribution in interstate commerce of product designated 
“Renu-Ink” for treating typewriter ribbons, in competition with 
other individuals, and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Roger Williams, in connection with the sale and distribution of his 
product in commerce as defined by said act, agreed to cease and 
desist from representing: 

(a) That Renu-Ink makes typewriter ribbons like new, or as good 
as new, or practically as good as new, either instantly, in less than 
1 minute, or at all; or that renewed ribbons will last as long as new 
ones. 

(0) That Renu-Ink is “unconditionally guaranteed”, when such is 
not the fact. If the words “guarantee” or “guaranteed” or any words 
of similar meaning are used in connection with the advertising, sale 
or offering for sale of his products, clear and unequivocal disclosure 
shall be made, whenever so used and in direct connection therewith, 
of exactly what is offered by way of security, as for example, refund 
of purchase price. (Oct. 27, 1939.) 

2564. Wall Covering—Nature——Tylac Co., a corporation, engaged 
in the business of manufacturing a composition material known as 
“Tylac” intended for use as a wall covering, and in sale and dis- 
. tribution of said product in interstate commerce, in competition with 
other corporations, and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 
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Tylace Co., in connection with the offering for sale, sale and dis- 
tribution of its products in commerce, as commerce is defined by 
the Federal Trade Commission Act, agreed to cease and desist 
from the use in its advertisements and advertising matter, on its 
stationery, or in any other way, of the term “tile” either alone or in 
connection or conjunction with the trade name “Tylac” or with any 
other word or words, so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that said 
products are tile, as that term is generally understood to mean in 
the trade and by the purchasing public, unless in immediate con- 
nection with the word “Tile,” wherever used, there shall appear in 
equally conspicuous type a word or words designating the material 
or substance of which said products are made or which shall indicate 
clearly that said products are other than ceramics. (Oct. 30, 1939.) 

2565. Men’s and Boys’ Suits—Source or Origin—Levy Bros. & Adler 
Rochester, Inc., a corporation, engaged in the manufacture of men’s 
and boys’ suits and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, and with in- 
dividuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 

methods of competition in commerce as set forth therein. 

Levy Bros, & Adler-Rochester, Inc., in connection with the offer- 
ing for sale, sale and distribution of its domestically made suit 
products in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from the use of or from 
furnishing others for their use labels or advertising matter bearing 
the words “Olde English,” and which labels or advertising matter 
are or is to be employed on or in connection with said domestically 
made suit products. Said corporation also agreed to cease and 
desist from the use of the word “English,” printed in English 
script or otherwise, either alone or in connection with the word 
“Olde” or with any other word or words, picturization, or in any 
other way, so as to import or imply or the effect of which tends 
or may tend to convey the belief to purchasers that the products 
referred to by said word or words are made in England or are 
made from fabrics of English manufacture, when such is not the 
fact. (Nov. 1, 1939.) 

2566. Quilts—Special, Introductory or Limited Offer, Competitive Prod- 
ucts and Qualities—J. L. Bashor, an individual trading as Mother 
Goose Bedding Co., engaged in the business of manufacturing goose 
feather quilts and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals, and with firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
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lowing agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

J. L. Bashore agreed to cease and desist from the use in his adver- 
tisements and advertising matter of whatever kind or character dis- 
seminated in interstate commerce of the words “Special Introductory” 
or of either of said words alone or in connection with the words 
“One Week Only” or with any other word or words or in any other 
way as descriptive of the offer made or tendered by him in connec- 
tion with the offering for sale, sale and distribution of his products 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, so as to import or imply or the effect of which tends or 
may tend to convey the belief to customers or prospective customers 
that said offer is a special or introductory one or is other than the 
regular offer made by the said individual in the usual course of trade 
and/or that it is an offer, the acceptance of which is limited to one 
week or other specified time only, when such is not the fact. Said 
individual also agreed to cease and desist from stating or represent- 
ing in his said advertising (a) that the bedding usually found in 
modern homes is made of fabrics that absorb moisture and will con- 
duct heat away from the body, while at the same time they conduct 
cold from the outside; (0) that ordinary bed covers, as quilts or blan- 
kets, ‘will absorb body heat and thus cause the heart action to speed up 
by burning more carbon to replace the heat of which the body has 
been deprived; (¢c) that the use of down or feather quilts or com- 
forts will cause an individual to wake up more refreshed than he 
would had he used an ordinary quilt; (d) that the use of down or 
feather quilts is an effective treatment or preventative for sinus, 
arthritis, rheumatism, nasal and catarrhal conditions and/or that the 
represented freedom of persons living in Germany, Switzerland, 
Poland, Austria, England, and France from such ailments is due to 
the alleged practically universal use by such persons of feather-filled 
bed quilting. (Nov. 1, 1939.) 

2567. Bronze Powders—Manufacturer and Importer—bL. Hemmer- 
dinger & Co., Inc., a corporation, engaged in the sale and distribution 
of bronze powders, paints, varnishes, and other products in interstate 
commerce, in competition with other corporations and with individu- 
als, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

_L. Hemmerdinger & Co., Inc., agreed to cease and desist from the 
use of the word “Manufacturers” on its letterheads employed by it 
in connection with the offering for sale, sale or distribution of its 
powder product in interstate commerce, so as to import or imply or 
the effect of which tends or may tend to convey the belief to purchas- 
ers that it makes or manufactures said products or that it actually 
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owns and operates or directly and absolutely controls the plant or 
factory in which said products are made. Said corporation also 
agreed to cease and desist from the use on its stationery of the word 
“Importers” so as to import or imply that it is presently engaged as 
an importer of said powder product, when such is not the fact. 
(Nov. 3, 1939.) 

2568. Fountain Pens—Unique Nature—Jacob Harris and Emanuel 
Harris, copartners, operating under the firm name of J. Harris & 
Co. and also as Majestic Pen Co., engaged in the manufacturing 
and assembling cheap fountain pens and pencils and in the sale 
and distribution thereof in interstate commerce, in competition with 
other firms, and partnerships and with individuals and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Jacob Harris and Emanuel Harris, in connection with the sale and 
distribution of their products in commerce as defined by said act, 
ageed to cease and desist from representing or placing in the hands 
of others the means of representing that any fountain pen manu- 
factured, assembled or sold by them holds 109 percent more ink than 
other pens, or any amount or proportion thereof whatsoever in excess 
of the actual quantity or true proportion as compared to other 
fountain pens on the market. (Nov. 4, 1939.) 

2569. Upholstery Fabrics—Weaver or Manufacturer and Government 
Standards Conformance.—Gerson Greenberg, an individual, trading as 
“Duratex Plush Company,” engaged in business of selling and dis- 
tributing mohair upholstery fabrics known as “Dorise” in interstate 
commerce, in competition with other individuals, and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Gerson Greenberg agreed to cease and desist from the use of the 
word “Weavers” as part of the trade name under which he solicits 
the sale of or sells in interstate commerce products which are not 
woven by him, and from the use of the said word “Weavers” or of 
any other word of similar meaning or of the illustration of weaving 
- machinery or of the said word in connection with any such illustra- 
tion so as to import or imply the effect of which tends or may tend 
to convey the belief to customers or prospective customers that the 
said Gerson Greenberg weaves the product sold by him or that he 
actually owns and operates or directly and absolutely controls the 
plant or factory in which said products are woven. The said Gerson 
Greenberg also agreed to cease and desist from stating or represent- 
ing in his printed matter or otherwise in connection with the sale 
and distribution of his products in interstate commerce that said 
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products are “A Government Standard” or that they are “Made to 
Comply with Government Specifications,” when in fact there is no 
proper basis for such claims. (Nov. 4, 1939.) 

2570. Chickens and Poultry Raising Equipment—Competitive Prod- 
ucts.—Milton H. Arndt, sole trader as M. H. Arndt Manufacturing 
Co., engaged in the breeding and developing of chickens and in the 
manufacture, sale and distribution in interstate commerce of poultry 
raising equipment and breeding batteries, in competition with other 
individuals, and with firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. . 

Commercial chicken brooders employ either contact heat or radiant 
heat. The former are those having the heat element arranged so that 
flannel or other cloth is heated, to which the chicks present their 
backs for warmth. This element hangs over the floor and can be 
raised or lowered to adjust for height of the chicks. Radiant heat 
is obtained by suspending the heating element over the chicks. They 
are warmed by the radiation therefrom through the air and in 
consequence the elements must be hotter than where the chicks con- 
tact the heated material. There is a hump-backed condition found 
in poultry but in the opinion of the Bureau of Animal Industry, 
United States Department of Agriculture, this is considered to be a 
hereditary condition controlled by breeding practices, and not the 
effect of the type of heating used in a brooder. 

Milton H. Arndt, in connection with the sale and distribution of 
his products in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Asserting or representing in any way that contact heat makes 
hump-backed broilers or chicks if used continuously or otherwise; 
or by the use of words or expressions of similar import, representing 
either directly or by reasonable inference that chicks brooded by 
contact heat are in any way inferior to those brooded by means of 
radiant heat or otherwise. 

(6) Publishing or exhibiting drawings or other pictorial represen- 
tations of competitive products, the effect of which tends or may tend 
falsely to represent the effectiveness, desirability or other quality of 
such competitive product. 

(c) Making false or disparaging statements of any kind respecting 
preducts of competitors, or giving delusive warnings to the public 
against the use thereof. (Nov. 4, 1939.) 

2571. Skin Lotion—Qualities and Institute——Casnati Derm-Esthetic 
Institute, Inc., a corporation, engaged in the sale and distribution of 
a product designated “Fermo-Derm” for use as a cosmetic or skin 
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lotion, in interstate commerce, in competition with other corporations, 
and with individuals, firms, and partnerships likewise engaged 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Casnati-Derm-Esthetic Institute, Inc., in connection with the offer- 
ing for sale, sale and distribution of its product in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use in its advertisements or advertising 
matter of whatever kind or character or in any other way of state- 
ments or representations which directly assert or import or imply 
that said product is a rejuvenator or will restore the body of the user 
to a more youthful condition, or that the use of said product will 
draw ail clogging substances ees the pores, or that it shows the same 
chemical analysis as the life-giving essentials of healthy glands, or 
that it will stimulate the facial glands and nerves or that it will 
accelerate circulation, or feed the skin, reenergize the muscles or re- 
vitalize the enertiagl tissues until they become charged with youth- 
ful virility and reproduce themselves, or that it will eliminate 
blackheads or correct oily skin and enlarged pores, or that it is an 
effective treatment for infections such as acne, pimples, or other 
similar skin blemishes, or that its use will result in firm tissues, 
strong and elastic muscles, or a skin that is taut, fair, and fresh 
and free from lines. Said corporation also agreed to cease and desist 
from the use of the word “Institute” as part of its corporate or trade 
name or in any other way so as to import or imply that the business 
conducted by it is that of an institute or organization for the pro- 
motion of dermatological study or of learning, philosophy, art or 
science. (Nov. 4, 1939.) 

2572. Cleaning Preparation for Rugs, Upholstery, Etc.—Qualities.—Va- 
poo Products Co., Inc., a corporation engaged in the business of man- 
ufacturing a product containing material known as Arctic Syntex M 
for use in the cleaning of rugs, carpets, upholstery, and the like, and 
in the sale and distribution of said product under the trade name 
“Vapoo” in interstate commerce, in competition with other corpora- 
tions and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Vapoo Products Co., Inc., in connection with the sale, offering for 
sale, sale and distribution of its products in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease 
and desist from the use in its advertising or printed matter of what- 
ever kind or description or in any other way: 
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1. Of the word “Sanitizes” or of any other word or words of 
similar implication as descriptive of said product or of the properties 
or qualities thereof, the effect of which. tends or may tend to convey 
the belief to the purchasers that the said product is effective as a 
germicide or an antiseptic. 

9. Of any statement or representation which directly asserts or 
imports or implies that said product will remove all stains regardless 
of the cause thereof. (Nov. 8, 1939.) 

2573. Beauty Preparations—Qualities—Apex News and Hair Co., 
Inc., a corporation, engaged in the operation of a number of schools 
for beauty culture in different cities and in the manufacture and the 
sale and distribution to members of the colored race of beauty 
preparations for the skin and hair, in interstate commerce, in compe- 
tition with corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Apex News and Hair Co., Inc., in connection with the sale and — 
distribution of its products in commerce as defined by said act, 
agreed to cease and desist from: 

a. Representing that its Apex Skin Bleach or any similar product, 
instantly lightens the complexion, or brings to the skin or the com- 
plexion new life and color or youthful vitality; or that it is a skin 
purifier; or without proper qualification that it makes the skin 
clear or beautiful; or inferentially or otherwise; that it can be de- 
pended upon to remove tan, freckles, liver spots, blackheads, pimples, 
collar marks, sallowness, sunburn, acne, or any other blemishes. 

b. Representing that any of its products Apex Pomento, Apex 
Scalp Cream, Apex Special Hair Grower, Apex Pomade, Apex 
Cocoanut Oil Shampoo or similar preparation will correct dandruff, 
nourish the scalp, stimulate, promote or produce a growth of hair; 
nourish or stimulate the hair roots; or is an effective remedy for 
conditions of thin hair, falling hair or thin temples; or materially 
aids in the production or promotion of a quick, healthy growth of 
hair. 

c. Designating or otherwise describing or referring to any of its 
products as a “Hair Grower.” (Nov. 8, 1939.) 

2574. Sporting Goods and Trophies—Association, Business Status, Com- 
position, Ete—Wayne G. Emmelmann, sole trader as Central States 
Basket Ball Association and also as Central States Amateur 
Independent Basket Ball Association, engaged in the sale and distri- 
bution of sporting goods and athletic and school trophies, in inter- 
state commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
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following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Wayne G. Emmelmann, in connection with his sale and distribution 
of such merchandise in commerce as defined by said act, agreed to 
cease and desist from: 

(a) The use in his trade name or in any other manner as applied 
to his business of the word “Association,” either alone or in connection 
with any other word or words; or the use of any similar term, title, 
or designation the effect of which is to import or imply or cause the 
belief that such personal business enterprise is either a voluntary 
association of individuals for a common end or a body of persons 
organized for the prosecution of some purpose. 

(6) The use of any title or fictitious designation such as “Secre- 
tary” in the conduct of his business and promotional undertakings, 
having the capacity or tendency to mislead prospective purchasers 
or the public as to the nature, organization, or character thereof; or 
in any way holding himself out as an official or representative of any 
group or body which does not in fact exist. 

(c) Representing that the so-called Central States Basket Ball 
Association is the outstanding organization of America, or that it is 
an organization; or that any such purported organization publishes 
an “Association Co-operative Catalog”; or that the business con- 
ducted by him individually is “the sales division” of such alleged 
association ; 

(d) Representing that his business is a “Co-operative Service,” 
or was started or is maintained by some association, “not to com- 
mercialize basketball” but only to “make it possible for all schools 
and organizations to purchase their athletic supplies at sane prices”; 
or in any other way, directly or inferentially, representing that his 
individual business for personal profit is a cooperative undertaking 
by a group or association for the mutual benefit of its members and 
other interested parties; 

(e) The use of the term “Sunburst Gold” to represent, designate, 
or describe any product not made of gold; and from the use of the 
word “Gold” either independently or in connection with the word 
“Sunburst” or with any other word or words, in a way which may 
import or imply that said products are composed in whole or in 
part of gold, when such is not the fact. 

(f) Representing, designating, or describing a product as “Silver” 
which is only finished, plated, or coated with silver; or use of the 
word “Silver” either independently or in connection with any other 
word or words, in a way which may import or imply that a product 
is composed in whole or in part of silver, when such is not the fact. 
(Nov. 9, 1939.) 
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92575. Razor Blades, Soap, Combs, Shoe Polish, Ete.—Manufacturer and 
Value.—W. Raymond Roose, individual, trading as “Certified Prod- 
ucts Company,” engaged in the business of selling novelties and 
other merchandise, such as razor blades, soap, combs, shoe polish, and 
the like, in interstate commerce, in competition with other individuals 
and firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

W. Raymond Roose, in connection with the sale and distribution 
of his products in interstate commerce, agreed to cease and desist 
from: 

(a) The use of the word “manufactured” or of any other word 
or abbreviation of similar import, on his letterheads or in his adver- 
tising matter or in any other way so as to imply or the effect of which 
tends or may tend to convey the belief to purchasers that he makes 
or manufactures the products sold by him or that.he actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured. 

(6) Stating or representing that products sold by him, either as 
individual items or in groups, have an alleged valuation which is 
fictitious and/or in excess of the price for which said product or 
group of products can be and customarily is purchased in the usual 
course of business. (Nov. 9, 1939.) 

2576. Lingerie, Hosiery, Shirts, Cameras, Clocks, Ete.—Lottery Schemes 
and Devices, Advertising Plan, Free, Value and Guarantee——Model 
Lingerie Co., also trading as Champion Distributing Co., a corpora- 
tion, engaged in the sale and distribution of lingerie, hosiery, men’s 
shirts, cameras, clocks, silverware, and other merchandise in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Model Lingerie Co., in connection with its sale and distribution of 
merchandise in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Supplying to, or placing in the hands of others, punch boards, 
push or pull cards, or other lottery devices, for the purpose of enabling 
such persons to dispose of or sell any merchandise by the use thereof. 

(6) Mailing, shipping, or transporting to agents or to distributors 
or members of the public punch boards, push or pull cards, or other | 
lottery devices so prepared or printed as to enable said persons to | 
sell or distribute any merchandise by the use thereof. | 

(¢c) Selling or otherwise disposing of any merchandise by the use | 
of punch boards, push cards or pull cards, or other lottery devices. 
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~ (d) Representing that the sale of premium merchandise by means 
of push cards or similar devices is a “Unique plan of advertising” ; 
or by the use of any other word of similar implication, that any 
merchandising plan involving a lottery scheme, gaming device, or 
gift enterprise is intended for mere advertising purposes or is other 
than a method of disposing of merchandise. 

(e) Representing that any goods or articles are given “free” or as 
gratuities when the receipt thereof is contingent upon the payment 
of money or the rendering of services. 

(f) The use of any fictitious figures purporting to be the “value” 
of articles of merchandise which is in excess of the price for which 
such or similar articles are regularly sold or can be obtained in the 
usual course of business. 

(g) The use of the words “guarantee” or “guaranteed” or any other 
words of similar meaning, in connection with the advertising, sale, 
or offering for sale of its merchandise, unless whenever so used, clear 
and unequivocal disclosure be made in direct connection therewith 
of exactly what is offered by way of security, for example, refund 
of purchase price. (Nov. 10, 1939.) 

2577. Baby Chicks and Hatching Eggs—Qualities and Tests——Blue 
Ribbon Hatchery, Inc., a corporation, engaged in the chick hatchery 
business (including custom hatching) and in the sale and distribution 
in interstate commerce of hatching eggs and chicks incubated at its 
place of business from eggs purchased from various poultry farmers, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

With respect to blood testing for the control of pullorum disease 
on any farm or poultry plant, the National Poultry Improvement 
Plan, approved by the United States Department of Agriculture, pro- 
vides among other things that chicks from non-pullorum-tested flocks 
shall not be incubated, hatched, or brooded in the same room as chicks 
from other flocks so tested; and any chick incubated or hatched in 
the same room containing eggs and chicks from both tested and un- 
tested flocks is not properly designated or described as blood tested 
as the term is understood and accepted by the trade and the public. 

Blue Ribbon Hatchery, Inc., in connection with the offering for 
sale, sale, and distribution of its hatching eggs and chick products in 
commerce as defined by the Federal Trade Commission Act, agreed to 
cease and desist from: 

(a) Advertising or representing in any way that hatching eggs 
which it sells or offers for sale are from flocks that have been either 
culled or blood tested or otherwise treated for any disease when such 
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is not the fact, or when only a portion of the flocks supplying the eggs 
have been so treated or tested during the current season. 

(b) The use of any disease-control term such as “Blood Tested,” 
or the like, in advertising or otherwise, in such manner as to have the 
tendency or capacity or effect of misleading or deceiving purchasers 
or prospective purchasers into the belief that officially approved 
methods have been used in making these tests, when such is not the 
fact. (Nov. 10, 1939.) 

2578. Air Conditioning, Heating, or Ventilating Pamphlets—Nature, 
Price, Special Price, Opportunities, Business Status, Ete.—Morris N. Beit- 
man, an individual, trading under the name “Supreme Publica- 
tions,” engaged in the compilation of treatises in the form of 
pamphlets containing technical reading matter prepared from ma- 
terial furnished, in part, by said individual, and in part from 
material taken from the catalogs of manufacturers of various de- 
vices used in the air-conditioning field, in competition with other 
individuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein, 

Morris N. Beitman, in connection with the offering for sale, sale, 
and distribution of his pamphlets in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed to cease and 
desist from the use on or in his pamphlets or in any other way: 

1. Of the words “Complete Course” or of any other word or 
words of similar meaning as descriptive of said pamphlets or the 
effect of which use tends or may tend to convey the belief to pur- 
chasers or prospective purchasers that the said pamphlets consti- 
tute or contain a complete course in the technical science of air 
conditioning, heating, or ventilating. 

2. Of the statement or any representation to the effect that said 
pamphlets were prepared by Morris N. Beitman for Chicago Tech- 
nical Society. 

3. Of the term “Price $10.00” or any other purported sales price 
representation which is fictitious or in excess of the price for which 
said pamphlets are sold in the usual course of business. 

4. Of the word “special” as descriptive of the price for which 
said pamphlets are offered for sale and sold, when in fact said price 
is the price for which said pamphlets are regularly sold in the usual 
course of business. 

5. Of the statement “It’s no trick to obtain work in air condi- 
tioning, the field with more jobs than available trained men” or of 
any other statement or representation of similar implication, when 
in fact, that condition does not actually prevail. 


STIPULATIONS 1495 


6. Of the word “printer” or “printers” so as to import or imply 
that the said Morris N. Beitman is engaged in business as a printer 
of the pamphlets which he sells or that he actually owns and op- 
erates or directly and absolutely controls the plant in which said 
pamphlets are printed. 

7. Of the words “Chicago Technical Society” in any way, the 
effect of which tends or may tend to convey the belief to purchasers 
or prospective purchasers that the business conducted by the said 
Morris N. Beitman is in any way connected or associated with that 
of the Chicago Technical College, of Chicago, Ill. (Nov. 10, 1939.) 

2579. Cookies and Cakes—Domestic Product as Imported and Home 
Made.—Sterling Cake Co., Inc., a corporation, engaged in the manu- 
facture of cookies and cakes, and in the sale and distribution thereof 
in interstate commerce in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Sterling Cake Co., Inc., in connection with the sale and distribu- 
tion of its products in commerce as defined by said act, agreed to 
cease and desist from: 

(a) The use of the seal of Holland or any simulation thereof on 
containers in which its products are sold and distributed, on cir- 
culars enclosed therein, or in any other manner the effect of which 
is to import or imply or tend to convey the belief to purchasers or 
the public that such product is imported from Holland when such 
is not the fact. 

(b) The use of the word “Holland,” either alone or in connection 
with the word “Damstagg” or any other word or words, in a man- 
ner importing or implying or tending to convey the belief to pur- 
chasers or the public that a product is imported from Holland when 
such is not the fact. If such product is of the same type as a com- 
modity produced in Holland and the words “Holland Style” are 
used as descriptive thereof, then in that case the words “Holland 
Style” shall be accompanied by other words in type and place 
equally conspicuous, clearly indicating that said product is of do- 
mestic origin and that such legend refers only to the type of the 
_ product and not to its place of origin. 

(c) Representing on its cartons, in its advertising matter or in 
any other manner whatsoever that such products are home made, 
when such is not thé fact. (Nov. 13, 1939.) 

2580. Hosiery—Mills—Eastern Hosiery Mills, Inc., a corporation, 
engaged in the sale and distribution as a wholesaler of hosiery in 
commerce in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the 
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following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Eastern Hosiery Mills, Inc., agreed to cease and desist from the 
use of the word “Mills” as part of the corporate or trade name 
under which it offers for sale, sells, or distributes its products in 
commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, and from the use of the word “Mills” in any way so as 
to import or imply or the effect of which tends or may tend to 
convey the belief to purchasers that the said corporation makes or 
manufactures the products which it sells or that it actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured, when such is not 
the fact. (Nov. 13, 1939.) 

2581. Poultry and Livestock Feed Preparation—Qualities, Ailments, and 
Guarantee.—Dawe’s Products Co., Inc., a corporation, engaged in the 
manufacture of products variously designated as “Vitamellk,” 
“Dawe’s Vitamelk,” “D. V. Base,” “Vitamelk Base? and “Vitamell 
Concentrate” to be used as an ingredient in the compounding of 
poultry and other livestock feed, and in the sale and distribution 
thereof and in the distribution of advertising matter pertaining 
thereto in interstate commerce, in competition with other corpora- 
tions and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Dawe’s Products Co., Inc., in connection with the sale and distri- 
bution of its products in commerce as defined by said act, agreed 
to cease and desist from representing: 

(a) That “Vitamelk” or any similar product is nutritionally 
correct ; : 

(6) That such product itself or the use thereof: 

Makes higher egg production; 

Causes faster growth and earlier maturity; 

Causes higher hatchability and reproduction; 

Increases the appetite; 

Improves the flavor of meat; 

Increases egg production, quality, shell strength, and texture; 

Increases fertility and hatchability of eggs; 

Prolongs life of layers and breeders; 

Promotes blood-red combs, lustrous plumage and feather develop- 
ment, alert bearing, and general appearance; 

Improves the quality of milk, making it richer in vitamins and 
minerals ; 

Stimulates vitality during the breeding season; 
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_ Decreases mortality; 

Increases egg production; 

Helps produce eggs with clear, firm whites, upstanding yolks, and 
improved flavor; 

Stimulates and develops the reproductive organs and prolongs 
their life; 

Results in strong and bigger chicks, fewer runts, cripples, and 
second graders; 

Increases vitality during the breeding season, leading to larger 
litters, stronger pigs, and lessened mortality; 

Encourages larger litters of bigger, stronger, and finer pups; 

Promotes rapid growth without weakening general physical con- 
dition ; 

Aids mental development; or 

Shortens the shedding period— 

Unless, in direct connection with each and every such representation, 
it be clearly and unambiguously stated that the benefits claimed will 
obtain only when there is a deficiency or suboptimal supply of vita- 
mins or other constituents of said product in the feed or ration ordi- 
narily provided such poultry or animals. 

(ce) That said product is scientifically balanced and united—not 
merely mixed, or that it is a compound. 

(d) That the ingredients as found in “Vitamelk” are more desir- 
able and effective than would be the same ingredients in other forms. 

(e) Generally, or without proper notation of circumstances, that 
animals receiving “Vitamelk” are healthier, more vigorous, and have 
larger appetites. 

(f) That “Vitamelk” is the one or only source offering vitamins 
in liberal amounts and/or rare minerals in necessary amounts. 

(g) That said product supplants, replaces, improves upon, and/or 
is more effective than cod-liver oil, vitamin concentrates, iodine, min- 
eral supplements, yeast products, or similar supplements, or any 
combination of them. 

(hk) That said product favorably affects egg production, hatch- 
ability, and fertility, unless it be clearly indicated that egg produc- 
tion, hatchability, and fertility depends upon the breed, condition of 
health, and other factors in addition to diet, and that the claimed 
benefits apply only in case certain elements are deficient in the food 
ration. 

(4) That in the cases of poultry and farm animals: 

A deficiency of vitamin A results in colds, infections or paralysis. 

A deficiency of vitamin B results in loss of appetite or in nerv- 
ousness. 

A deficiency of vitamin D results in anemia. 
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A deficiency of vitamin E results in sterility, paralysis or nutri- 
tional abortions. 

(j) That either vitamin C or vitamin B, or Beg is of benefit to poul- 
try or domestic livestock; or that a deficiency thereof would be detri- 
mental or result in loss of weight, energy or appetite, in anemia, weak- 
ness, poor growth or lack of growth, or in paralysis, spastic gait, 
denuding, dermatitis, or general debility. 

(4) That either vitamin B, (g) or the filtrate factor is effective as 
to farm animals other than poultry; or that a lack of either would 
result in loss of weight, lowered vitality, shortened life, swollen eye- 
lids, watery eyes, inflamed nose, or growth cessation for livestock. 

The said Dawe’s Products Co., Inc., further agreed not to use the 
words “Guarantees” or “Guaranteed” or any words of similar mean- 
ing, in connection with the advertising, sale, or offering for sale of its 
products unless, whenever so used, clear and unequivocal disclosure 
be made in direct connection therewith of exactly what is offered by 
way of security, for example, refund of purchase price. (Nov. 14, 
1939.) 

2582. Brief Cases—Composition and Qualities—Standard Brief Case 
Co., a corporation, engaged in the business of manufacturing brief 
cases and in the sale thereof in interstate commerce, in competition 
with other corporations and with individuals, firms, and partner- 
ships likewise engaged in the sale and distribution in interstate com- 
merce of similar products, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Standard Brief Case Co., in connection with the offering for sale, 
sale and distribution of its products in commerce as defined by the 
said act, agreed to cease and desist from: 

1. The use of the words “Nu Leather” as a trade name, stamp, 
brand, or label for such of said products as are not composed of 
leather or hide, and from the use of the word “Leather” either alone 


or in connection with the letters “Nu” or with any other word or 


words or in any other way or as to import or imply or the effect of 
which tends or may tend to convey the belief to purchasers that the 
products referred to are composed of leather or hide, the skin of a 
large animal, as an ox, when such is not the fact. 

2. The use of the statement “Will not crack—will not. scuff—will 
not peel—is water-proof” or of any other statement attributing such 
qualities, or any thereof, to the so-called “Nu Leather” products, when 
in fact, said products are not proof against cracking, scuffing, peeling, 
or water. 

3. The use of the words “Genuine Cowhide” or the word “Cowhide” 
either alone or in connection with any other word or words as a brand 
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or label for products so as to import or imply that such products 
are composed of leather made from the top or grain cut or layer of 
the cowhide. If said products are composed of leather made from an 
inner or fresh cut of the hide, and the word “Cowhide” is used as de- 
scriptive thereof, then in that case, the word “Cowhide” shall be im- 
mediately accompanied by some other word or words printed in 
equally conspicuous type so as to indicate clearly that said products 
are not composed of the top or grain cut layer of the hide. (Nov. 
14, 1939.) 

2583. Quilts, Ete.—Price, Special, Introductory or Limited Offer, Com- 
position, Use, Size and Connection—Hudson Bay Down Quilt Co., Inc., 
a corporation, engaged in conducting a business consisting of the 
sale and distribution of quilts or comforts and pillows in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth herein. : 

Hudson’s Bay Co. is a corporation organized under English laws 
in 1670, having its present principal place of business at Vancouver, 
British Columbia, from which it sells and for a considerable number 
of years has sold and/or controlled the sale and distribution of 
merchandise, including blankets and other bed coverings, throughout 
the United States and in various other countries under its corporate 
and trade name, containing the words “Hudson’s Bay.” It has thus 
built up under said name and now enjoys a favorable reputation 
not only in the United States of America but throughout the civilized 
world. 

Hudson Bay Down Quilt Co., Inc., a corporation owned and con- 
trolled by Isadore Buchman, in connection with the offering for 
sale, sale or distribution of its products in commerce, as commerce, 
is defined by the Federal Trade Commission Act, agreed to cease 
and desist from the use in its advertisements and advertising matter 
or from authorizing or permitting the use by its salesmen or agents: 

(a) Of the statement “Two Quilts for Price of One” or “One 
for Half Price” or of any other similar statements or representations 
which directly assert or clearly import or imply or the effect of which 
_tends or may tend to convey the belief to purchasers that the said 
corporation is offering for sale or sells quilts at one-half the price 
ordinarily charged for a single quilt, when such is not the fact. 

(6) Of any fictitious figure purporting to be the regular sales price 
of its products or of any representation that an offered price is an 
“off-season”, “special”, “introductory” or “half” price or that the 
acceptance of an offered price is limited as to time, when such are 
not the facts. 
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Said corporation also agreed to cease and desist. from the use in 
advertising or printed matter or in any other way: 5 1096 

(a) Of the word “satin” or “taffeta” or any other silk-connoting 
word as descriptive of fabrics not composed of silk, the product of 
the cocoon of the silk worm. 

(b) Of the word “satin” or “taffeta” or other silk-connoting word 
so as to import or imply that the fabrics to which said words or any 
thereof refer are composed of silk, when such is not the fact. If 
the word “satin” or “taffeta” is used to properly describe the type 
of weave or construction of a rayon fabric, then in that case, the 
word “satin” or the word “taffeta” shall be immediately accompanied 
by the word “rayon” printed in equally conspicuous type so as to 
indicate clearly that said product is in fact rayon, as for example, 
“Rayon Satin,” “Rayon Taffeta.” 

(c) Of the word “Clairanese” or “Celanese” either alone or in 
connection with the word “Satin” or “Taffeta” or with any other 
word or words as a trade name or designation for or as descriptive 
of rayon products, unless the term “rayon” is set forth as a part 
of and in immediate connection with such name, designation or 
description, and with at least equal conspicuousness, prominence and 
emphasis. 

Said corporation further agreed to cease and desist from offering 
for sale or selling products composed of rayon, either in whole or 
in part, without disclosure of the fact that said products are or 
contain rayon, made clearly and unequivocally in the labeling and 
invoicing and in all advertising matter, sales promotional descrip- 
tions or representations thereof, however disseminated or published. 

Said corporation also agreed to cease and desist from representing 
in advertising or printed matter, through its salesmen or agents, or 
otherwise, that its products are used in moving picture scenes, when 
such is not the fact. 

Said corporation further agreed to cease and desist from adver- 
tising or representing quilt sizes which are not the true sizes of the 
finished products. If the “cut size” is indicated, the same is to be 
followed by a statement indicating the finished size. 

Said corporation further agreed to cease and desist from the use 
of the words “Hudson Bay” as part of its corporate or trade name 
or in connection with the advertising or sale of its products so as 
to import or imply or the effect of which tends or may tend to convey 
the belief to purchasers that the said corporation is a branch of or 
is In any way connected or associated with Hudson’s Bay Co. of 
Canada, or that it is selling the products of the said Hudson’s Bay 
Co. of Canada. (Nov. 15, 1939.) 

2584. Wrenches and Other Tools—Standard Specifications Conform- 
ance.—Lectrolite Corp., a corporation, engaged in the manufacture 
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of wrenches and other tools and in the sale thereof in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

In the steel industry and trade chrome vanadium steel is a kind 
of tough ductile steel alloyed with both chromium and vanadium, 
used especially for tools and machine parts that are subjected to 
severe service. The standard specifications for chromium steel used 
in tools provide that such products shall contain from 0.8 to 1.1 
percent chromium and from 0.15 to 0.18 percent vanadium. ‘Tools 
which do not meet these specifications are misbranded when offered as 
“chrome vanadium steel.” 

Lectrolite Corp., in connection with the sale and distribution of its 
products in commerce as defined by said act, agreed to cease and 
desist from advertising, labeling, branding, stamping, or otherwise 
designating any tools, wrenches or other steel products as “chrome 
vanadium steel” or “chrome vanadium” which do not actually meet 
the standard specifications entitling them to be properly so desig- 
nated. (Noy. 15, 1939.) 

2585. Sales Promotion Devices—Lottery Devices—Martin L. Bechtold 
and David Ginsberg, copartners, trading under the firm name of 
Repeat ‘Sales Co., engaged in the sale and distribution in interstate 
commerce, of secret panel sales promotion cards intended for use in 
stimulating retail sales of merchandise, in competition with other 
partnerships and firms and with individuals and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Martin L. Bechtold and David Ginsberg, and each of them, in 
connection with their sale and distribution of sales promotion devices 
or other merchandise in commerce as defined by said act, agreed to 
cease and desist from: 

(a) Selling and distributing sales promotion cards so designed 

that their use by retail merchandise merchants constitutes or may 
constitute the operation of a lottery, game of chance, or gift 
enterprise. 
_ (b) Supplying or placing in the hands of retail merchants or 
others sales promotion cards or sales poster plans or schemes which 
are used or which may be used without alteration or rearrangement 
to conduct a lottery, game of chance, or gift enterprise when dis- 
tributed to the consuming public. (Nov. 15, 1939.) 

2586. Typewriter Ribbons and Carbon Paper—Manufacturer and Busi- 
ness Status.—Earl Herstam, an individual, trading as Alliance Ribbon 
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and Carbon Manufacturing Co., engaged in the sale and distribution 
of typewriter ribbons and carbon paper, in interstate commerce, in 
competition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Earl Herstam, in connection with the sale and distribution of his 
products in commerce, as defined by said Act, agreed to cease and 
desist from: 

(a) The use of the word “Manufacturing” as a part of the trade 
name by which he conducts his business or the use of the words 
“Factory, New York” on his letterheads, invoices, or other trade 
literature, or in any other way directly or indirectly representing that 
he owns, operates, or controls the factory in which the products sold 
by him are made, when such is not the fact. | 

(0) The use of any feigned or fictitious designation such as “Dis- 
tributor” as descriptive of his business status, with the capacity and 
tendency to mislead, confuse, or deceive customers into the belief 
that he is a duly appointed agent of some concern other than himself 


for the marketing of its merchandise or commodities, when such is 


not the fact. (Nov. 15, 1939.) . ag 

2587. Tile—Nature——Whiting-Mead Co., a corporation, owner of a 
registered trade name “Wonder Tile Company,” engaged in the 
business of manufacturing certain building materials, including a 
product designated “Wonder-Tile” and in sale and distribution 
thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Whiting-Mead Co., in connection with the offering for sale, sale 
and distribution of its products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist from 
representing, directly or indirectly, by the use of the word “Wonder- 
Tile” or “tile” that its products are “tile” as that word is understood 
in the building trade and by the general public, unless, in immediate 
conjunction with the words “Wonder-Tile” or “tile,” there appear 
in equally conspicuous type a word or words designating the ma- 
terial or substance of which the products are made, such as: “wood 
tile,” “glass tile,” “rubber tile,” “asbestos tile,” “copper tile,” “cork 
tile” or “metal tile.” (Nov. 15, 1939.) 

2588. Furniture—Custom Made and Composition—Samuel Schlossman 


& Sons, Inc., a corporation, engaged in the sale and distribution of | 


aiibies, from its retail stores, in interstate commerce, in competition 
with other corporati ith indivi i 
orporations and with individuals, firms, and partnerships 
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likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. c 

Samuel Schlossman & Sons, Inc., in connection with its sale and 
distribution of furniture or other merchandise in commerce as de- 
fined by said act, agreed to cease and desist from: 

(a) Representing furniture or other merchandise to be “Custom 
Made” or “Custom Grade” unless and until such furniture or other 
merchandise so designated is actually made upon the specific orders 
of the customers who buy them. 

(6) Advertising or selling any furniture or other merchandise as 
being made of “Mellow Maple,” “Modern Walnut,” “Inlaid Walnut,” 
“Burl Walnut,” “Rosewood” or other wood of recognized quality, 
when such is not the fact; or in any way representing gum wood 
or other inferior material as bemg maple, walnut, rosewood, or other 
high quality wood; or advertising or selling imitations of high qual- 
ity woods without full and nondeceptive disclosure of such simulation. 
(Nov. 17, 1939.) 

2589. Lamps, Lanterns and Heaters—Capacity, Qualities and Guaran- 
tee.—S. Piepgras, sole trader, trading as Piepgras Light Co., engaged 
in the sale and distribution of lamps, lanterns and heaters, including 
a gasoline lantern designated No. 18 “Giant,” in interstate commerce, 
in competition with other individuals and with firms, partnerships, 
and corporations, likewise engaged, entered into the following agree- 
-ment to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

(a) Describing his No. 18 “Giant” lantern or any similar lantern 
as a 300 candlepower light or as having 300 candlepower or the 
equivalent thereof, when such is not the fact; or representing the 
-candlepower or heating or lighting capacity of any other lamp, lan- 
tern or heater sold by him as being greater than that established by 
competent scientific tests. 

(6) Representing that such or any similar lamp or lantern makes 
a chicken cooper or other enclosure “light as daylight,” or that such 
lamp or lantern is equal to 20 ordinary lamps or lanterns or any 
number thereof unless competent scientific tests support such claims. 

(c) The use of the word “guaranteed” or the word “guarantee” 
or any other words of similar meaning in connection with the adver- 
tising, sale or offering for sale of his products unless whenever used 
clear and unequivocal disclosure be made in direct connection there- 
with of exactly what is offered by way of security as, for example, 

refund of purchase price. (Nov. 17, 1939.) 

- 9590. Hosiery Preparation—Qualities——Oscar E. Swenson and Harry 
R. Leahy, copartners, trading under the firm name and style “Oscar 
E. Swenson Company” engaged in the business of manufacturing a 
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preparation to be used as a treatment for silk stockings, and in the 
gale thereof under the trade name or designation “PRE-VENT-A- 
RUN,” in interstate commerce, in competition with other partner- 
ships, corporations, individuals, and firms likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Oscar E. Swenson and Harry R. Leahy in connection with the sale 
and distribution of their preparation for hosiery treatment in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed and each of them agreed to cease and desist from the use of 
the term “PRE-VENT-A-RUN” as a trade name or designation for 
their said preparation, and from the use of the said term or of any 
other word or expression of similar implication in connection with 
said preparation, the effect of which tends or may tend to convey 
the belief to purchasers that said preparation, used as a treatment 
for silk stockings, will do away with or obviate the possibility of a 
run or runs in such hosiery. (Nov. 17, 1989.) 

2591. Optical Goods—“Factory-to-You,” Manufacturer, Guarantee, Com- 
position and “Certified.”—Harry Greenberg, sole trader, trading as 
Great Lakes Optical Co., engaged in the sale and distribution of 
optical goods by United States mails and otherwise in interstate 
commerce, in competition with other individuals and with firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce asset forth therein. 

Harry Greenberg, in connection with his sale and distribution of 
optical goods or other merchandise in commerce as defined by said 
act, agreed to cease and desist from: 

(a) Representing that any goods bought and sold by him at a 
profit are available to the purchaser at “Factory-to-you prices”; or. 
that such goods are delivered direct from “factory Great Lakes Op- 
tical Company” when there is no such factory; or representing by 
the use of words, terms, or expressions of similar import that his 
customers get their goods at wholesale prices direct from the factory, 
or otherwise avoid paying a profit to an intermediate vendor of 
the goods, when such is not the fact. 

(6) Representing himself to be a manufacturer of frames, mount- 
ings, lenses or any other merchandise when he neither owns, operates, 
nor controls a plant or factory in which such goods are made. 

(c) Describing his goods as “guaranteed merchandise,” or using | 
the word “guarantee” or the word “guaranteed” or any other words | 
of similar meaning in connection with the advertising, sale or offer- 
ing for sale of his merchandise unless, whenever used, clear and | 
unequivocal disclosure be made in direct connection therewith of | 
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exactly what is offered by way of security, for example, refund of 
purchase price. 

(d) Misbranding or in any other way misrepresenting the gold 
content or other properties of the merchandise sold by him, in a 
manner having the capacity and tendency to mislead or deceive pur- 
chasers as to the true nature and quality thereof. 

(e) The use of the word “certified” as applied to his merchandise. 
or in any other way, representing that such goods have been duly 
attested in writing by some recognized independent agency as to 
the quality and nature thereof. (Nov. 16, 1939.) 

2592. Soot remover and Flue Cleaner—Qualities and ‘Exclusive 
Licensed Manufacturer.”—Boyer Chemical Laboratory Co., a corpora- 
tion, engaged in manufacture of a variety of products including a 
soot remover and flue cleaner designated “Boyer’s Zine Soot De- 
stroyer,” and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Boyer Chemical Laboratory Co., in connection with the sale and 
distribution of its soot remover and flue cleaner in commerce as 
defined by said Act, agreed to cease and desist from: 

(a) Generally or without proper qualification representing that 
Boyer’s Zinc Soot Destroyer or any similar product burns up the 
soot in chimneys or that by the use thereof the chimney soot turns 
into a ight white powdery ash, or the chimney is made “clean” or 
given a “perfect draft”; or that it may be relied upon to prevent 
chimney fires. 

(6) Representing itself to be “Exclusive Licensed Manufacturers” 
of any standard product for which there is no patent or exclusive 
right to manufacture; or representing by the use of any other words, 
terms, or expressions of similar import, that it has an exclusive license 
to manufacture a product or commodity, when such is not the fact. 
(Nov. 16, 1939.) 

2593. Rugs—Composition and Nature of Manufacture—Samarkand 
Rugs, Inc., a corporation, engaged in the importation of cotton rugs 
and in the sale and distribution thereof under the brand “Samarkand 
Rugs” in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

An oriental rug, as known to the public or the trade, is a hand- 
woven or hand-knotted. one-piece rug or carpet made in the Orient, 
especially in Asia. It has a pile produced by knotting around one or, 
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generally, two warps of cotton or wool one or several tufts of colored 
woolen or silk (or in a few instances cotton) yarn, over each row of 
which a woof shot is passed. The texture, workmanship, and espe- 
cially, the design, vary with the locality in which the rugs are pro- 
duced and with the mode of living and traditions of the weavers. 
Oriental rugs fall into six main groups: Turkish, Persian, Caucasian, 
Turkoman, Chinese, and East Indian. A characteristic common to 
all these rugs is that the design and colors appear on the backside 
as well as the front. 

A “replica” is a duplicate—that which resembles or corresponds 
to something else; and a “reproduction” is a counterpart or recon- 
struction of something else. A rug simulating or copying the design 
or pattern only of an Oriental or a Chinese rug and labeled “Oriental 
Replica,” “Oriental Reproduction,” “Chinese Replica” or “Chinese 
Reproduction” is misbranded in that it connotes all the characteris- 
tics of a genuine Oriental or Chinese rug and implies that it possesses 
the fibers and the almost universally known superior wearing and 
appearance qualities. 

Samarkand Rugs, Inc., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from the use in its printed or advertising matter or as a 
brand for its rugs of the words “Oriental Replica,” “Oriental Repro- 
duction,” “Chinese Replica,” or “Chinese Reproduction” as descrip- 
tive of rugs which are not in fact such Oriental or Chinese replicas 
or reproductions; and from the use of the said words or any thereof 
in any way so as to import or imply that such rugs are made or 
manufactured of the materials and in accordance with the processes 
used in the manufacture of Oriental and/or Chinese rugs, when such 
is not the fact; and from the use of the word “Oriental” or the word 
“Chinese” in connection with any rug which does not contain all the 
inherent qualities and properties of Oriental or Chinese rugs, unless, 
where properly used to describe the design or pattern only thereof, 
the word “Oriental” or the word “Chinese” shall be immediately ac- 
companied by a word such as “Design” or “Pattern” printed in type 
equally conspicuous, so as to indicate clearly that only the form 
delineated on the surface of the rug is a likeness of an Oriental or a | 
Chinese type, as, for example, “Oriental Design,” “Oriental Pattern.” 
(Nov. 21, 1939.) 

2594. “Karmalax”—Qualities—Merchandising Associates, Inc., a | 
-corporation, engaged in the manufacture of a compound or product | 
called “Karmalax” and in the sale and distribution thereof in inter- . 
state commerce, in competition with other corporations and with | 
individuals, firms, and partnerships likewise engaged, entered into ) 
the following agreement to cease and desist from the alleged unfair | 
methods of competition in commerce as set forth therein. | 
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Merchandising Associates, Inc., also agreed that it will cease and 
desist from the use, as a trade name for its product or otherwise in 
connection with the advertisement or sale of said product in com- 
merce as defined by said act, of the word “Karmalax” or the letters 
“Jax” either alone or in connection with any word or words or in 
any other way so as to import or imply or the effect of which tends 
or may tend to convey the belief to purchasers or to the consuming 
public that said product is a laxative or has laxative qualities. Said 
corporation also agreed to cease and desist from the use of or from 
selling to or placing in the hands of others for their use any adver- 
tisements or advertising matter which pertains to the so-called 
“Honey-Krushed Bread” and which carries statements or representa- 
tions such as “Avoid constipation in the natural way” or “Relieves 
constipation nature’s own way” or any other similar statement or 
representation, the effect of which tends or may tend to convey the 
belief to the purchaser or consumer that the said bread possesses 
qualities of such nature as will relieve, remedy, or cure constipation. 
(Nov. 25, 1939.) 

2595. Enlarged Colored Photographs—Association, Nature, Value, Special 
Advertising Offer, Free, Coercive, and Forced Purchasing and Nature of 
Operations.— Rodney R. Williams, sole trader as Universal Art Asso- 
ciation, engaged in the sale and distribution of enlarged colored 
photographs by mail order and otherwise in interstate commerce in 
competition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Rodney R. Williams, in connection with his sale and distribution 
of tinted photographs in commerce as defined by said act, agreed to 
cease and desist from: 

(a) The use in his trade name or in any other manner as applied 
to his business of the word “Association,” either alone or in connec- 
tion with any other word or words; or the use of any similar term, 
title, or designation the effect of which is to import or imply or cause 
the belief that such personal business enterprise is either a voluntary 
association of individuals for common ends or a body of persons 
organized for the prosecution of some purpose. 

(6) Representing directly or in any other manner that colored or 
tinted photographs or photographic enlargements are paintings, oil 
paintings, or “finely finished paintings.” 

(c) Using the term “painting” either alone or in conjunction with 
any other terms or words in any way to designate, describe, or refer 
to colored or tinted photographs, or photographic enlargements or 
other pictures produced from a photographic base or impression. 
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(2) Representing- that pictures and frames have selling prices or 
values which were and are fictitious and greatly im excess of the 
prices at which such or similar products are usually sold and were 
intended to be sold, and greatly in excess of such or similar products. 

(e) Representing that a drawing or similar device used in the sale 
of his products is for the purpose of introducing a new type of paint- 
ing or to advertise his business; or that through the use of such 
“draw” or of “lucky” certificates, coupons, envelopes, special discount 
checks, blanks, slips, or any other device, plan or scheme, or special 
advertising offer, that any customer would thereby obtain a financial 
advantage or be entitled to receive any picture free or receive a sub- 
stantial discount or reduction in the price of any picture or pictures. 

(f) Failure to disclose, clearly and unmistakably, at the time the 
order for a picture is taken, that due to its peculiar size and shape a 
frame to fit it cannot be obtained elsewhere; concealment of the price 
of such frame until it is delivered attached to the picture; or the use 
of coercive methods of whatsoever kind or nature to induce the pur- 
chase of such frame, such for example as refusal to deliver the paid- 
for picture or the original photograph loaned him for reproduction, 
unless the buyer pays cash or executes a promissory note also for 
the frame, professedly sent for approval before purchase. 

(g) Representing that funds collected through the sale of such 
pictures are to be used for the purchase of brushes and paints for 
college students, or for any other purpose than the personal aggran- 
dizement of the said Rodney R. Williams, his agents and repre- 
sentatives, when such is not the fact. (Nov. 25, 1989.) 

2596. Sulphur Preparation—Composition.— Vincent Christiana, Inc., a 
corporation, engaged in the manufacture of pharmaceutical prod- 
ucts including a sulphur preparation designated “Thiosol” and in 
the sale and distribution thereof in interstate commerce im compe- 
tition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist, from the alleged unfair methods of competition 
in commerce as set forth therein. 

Vincent Christiana, Inc., in connection with the sale and distri- 
bution of its pharmaceutical products in commerce as defined by 
said act, agreed to cease and desist from describing or referring 
to its product “Thiosol” or any other product of similar composi- 
tion as being a chemically true solution of colloidal sulphur when 
such is not the fact, or from the use of words or expressions of | 
similar import or meaning which convey or have the capacity to | 
convey the belief to purchasers that the product contains colloidal | 
sulphur only, when any other ingredient not true colloidal sulphur | 
is present. (Nov. 27, 1939.) | 

2597. Correspondence Courses—Place of Business, Employment, Per- 
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sonnel, or Staff and Nature of Operations—Midland Television, Inc., a 
corporation, engaged in the business of conducting resident and cor- 
respondence courses of instruction in radio, television, and airline 
radio operation, in competition with other corporations and with in- 
dividuals, firms, and partnerships likewise engaged in the sale and 
distribution of similar courses in interstate commerce, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Midland Television, Inc., in connection with the sale and distri- 
bution in commerce as defined by the said act, of its courses of in- 
struction in the radio field, agreed to cease and desist from: 

(a) the use on its stationery or in its advertising or printed mat- 
ter or in any other way of illustrations, pictures or drawings or 
other representations of the Kansas City Power and Light Building 
and the KMBC broadcasting tower, or of either thereof, so as to 
import or imply or the effect of which tends or may tend to convey 
the belief to students or prospective students that the said building 
and/or tower are or is the property of the said corporation or that 
the said building is occupied in its entirety by the said corporation 
as a part of the school conducted by the said corporation. 

(6) the use in its advertising or printed matter or otherwise of 
pictorial representations formed by combining two or more pictures 
in such manner as to convey an untrue or misleading impression to 
students or prospective students with respect to the quarters in 
which they will receive their training. 

(c) the use in its advertisements and advertising matter or in 
any other way of statements or misrepresentations which tend or may 
tend to convey the belief to students or prospective students that such 
students are virtually assured of employment upon completing their 
radio work at the school or that the possibilities or likelihood of such 
students for immediate placement in highly remunerative or other 
jobs in the radio industry are greater than they actually are. 

(d) stating or representing in its advertisements or otherwise 
that any one of the persons connected with its “Technical Staff” 
is a “member of the Institute of Radio Engineers” when such is 
not the fact. 

(e) Stating or representing that the sole purpose of “Midland 
Training” is to help its students make more money, when such is 
not the fact. (Nov. 28, 1939.) 

2598. Nail Preparation—Qualities Hampden Sales Association, Inc., 
a corporation, engaged in the purchase of a nail preparation in 
bulk which, after packaging, it sells and distributes under the trade 
name “Nailcare” in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
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from the alleged unfair methods of competition in commerce as 
set forth therein. 

Hampden Sales Association, Inc., in connection with the sale and 
distribution of its product in commerce, as defined by said act, 
agreed to cease and desist from the use on its labeling or in any 
other way of statements which directly assert or the effect of which 
tends or may tend to convey the belief to purchasers that said prod- 
uct, when used on the nails of the hand or foot, will prevent break- 
ing thereof or will nourish or feed the same or the skin, when such 
is not the fact. (Nov. 30, 1939.) 

2599. Rupture Support or Truss—Qualities—Frederick L. Watson, an 
individual trading as Faultless Appliance Co., engaged in the sale 
by mail order as well as by personal contact of a rupture support 
or truss of his own design, in interstate commerce, in competition 
with other individuals and with firms, partnerships, and corpora- 
tions likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Frederick L. Watson, in connection with the sale and distribution 
of his product in commerce, as defined by said act, agreed to cease 
and desist from the use in his advertisements and advertising matter 
of whatever kind or description or in any other way of statements 
which directly assert or clearly import or imply that. difficulties 
associated with rupture will be cured, ended, or permanently re- 
lieved by the use of said device, or aRN eri device will afford 
adequate support for all varieties and grades of hernia, or that the 
use of said device will do more than give temporary support for 
certain varieties of hernia, when such is not the fact. (Noy. 
29, 1939.) 

2615. Shirts—Government Tests.—Superior Shirt Co., a corporation, 
engaged in the business of manufacturing shirts and in the sale 
thereof in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Superior Shirt Co., in connection with the sale and distribution of 
its garments in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use, on its 
labels or tags affixed to said garments or in any other way, = the 
‘statement “U. S. Tested” or of any other statement or representation 
of similar implication, the effect of which tends or may tend to con- 
vey the belief to purchasers that the said garments have been tested 
by the United States Government or by some branch thereof, when 
such is not the fact. (Nov. 18, 1939.) 


DIGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS? 


0779.2 Medicinal Preparation—Qualities—_W. K. Buckley, Inc., a cor- 
poration, 26 Forbes St., Rochester, N. Y., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Buckley’s 
Mixture and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 

(a) Will cure colds. 

(db) Is a competent, effective remedy or treatment for coughs not due to colds 
or bronchial irritations. 

(c) Will act like a “flash” or quickly upon the diseased condition commonly 
known as a cold. (Oct. 13, 1989.) 

01427.2 Medicinal Preparation—Qualities—The Siticide Co., a corpo- 
ration, Commerce, Ga., vendor-advertiser was engaged in selling a 
preparation for the treatment of Scabies (Itch) designated Siticide 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That a single application of Siticide will cure the Itch caused by scabies 
parasites. 

(b) That Siticide penetrates the skin. 

(c) That the Itching sensation accompanying scabies disappears immediately 
upon or without the lapse of an appreciable length of time following the 
application of Siticide to the skin. (June 17, 1939.) 


01658.2 Medicinal Preparation—Qualities—Jim Bourland, an indi- 
vidual trading as, Star Products Co., 1901 Runnels St. Houston, Tex., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Blue Star Ointment and agreed, in connection with the 
dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) By the use of such terms as “Stop Skin Itch”, “Puts Stop to Itching”, 
'“Put a stop to itching torture”, or otherwise that the effect of “Blue Star 
Ointment” in relieving the itching due to eczema, rash, tetter, ringworm, 
pimples, scabies, between toes, or other similar superficial conditions of the skin, 
is permanent. 


1The stipulations in question are those of the radio and periodical division with vendor- 
advertisers. Period covered is that of this volume, namely, June 1, 1939, to November 30, 
1939; inclusive. For digests of previous stipulations, see vols. 14 to 28 of Commission’s 
decisions. 

2 Supplemental. 
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(b) By the use of such terms as “extra effective’, “strikingly effective” or 
otherwise that the effect of “Blue Star Ointment” or of the medicines con- 
tained in it in relieving the itching or the itching torture due to eczema, rash, 
tetter, ringworm, pimples, scabies, between toes, or other similar -superficial 
conditions of the skin, is extraordinary or unusual. 

(c) That “Blue Star Ointment” soothes rawness, or that it is seothing when 
applied to raw surfaces of the skin. (Sept. 8, 1959.) 


01944.1 Medicinal Preparation—Qualities, Ailments and Nature of Prod- 
uct.—Harold T. Maloney, an individual trading as Floradex Co., 
successor of Nu-Health Products Co., 178 East Long St., Columbus, 
Ohio, vendor-advertiser, was engaged in selling a medicinal prepara- 
tion designated Floradex and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication : 


(a) That Floradex is marvelous or new. 

(b) That constipation is the factor behind most human ills and ailments. 

(c) That Floradex will keep a person from being sick, or restore or build 
health, or will enable one to gain vim and vigor. 

(d) That Floradex is a benefit in removing the cause of most common ailments. 


The said Harold T. Maloney further agreed to cease and desist from 
using the word “Food” or any other word or words of similar import 
or meaning in describing the product, or from otherwise representing 
or implying that it has any food value. (Sept. 8, 1939.) 

02329.? Syrup (Milk Supplement and Flavor)—Qualities, Nature, Ete.— 
Wallerstein Co., Inc., a corporation, 180 Madison Ave., New York, 
N. Y., vendor-advertiser, was engaged in selling a syrup to be used 
as a milk supplement and as a flavor, designated as “Bosco” and agreed 
m soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That all persons need the iron or copper content of Bosco, or that a spoon- 


full of said product as now constituted will triple the iron content of a glass 
of milk. 


1 Supplemental. 

* Substitute stipulation. Statement issued by the Commission in this matter as of 
October 17, 1939, was as follows: 

Walerstcin Co., Inc., a corporation, 180 Madison Ave., New York City, vendor-advertiser, 
Was engaged in selling a syrup to be used as a milk supplement and as a flavor, designated 
Bosco. : 

The Federal Trade Commission, on February 24, 1939, filed and approved a stipulation 
In which the vendor-advertiser, among other things, agreed to cease and desist from 
making the following representation : 

“That said product has been approved by the American Medical Association or that its 
use will make milk a perfect food.’ 

Further information has revealed that the above-quoted statement was not published at 
-any time by the vendor-advertiser. For this reason the-Commission: hag vacated Stipula- 
tion No, 02329 approved February 24, 1939, and accepted and approved in lieu thereof a 
substitute stipulation from which the above-quoted statement has been eliminated but 


which, in all other respects, is the same as the stipulation heretofore filed and approved 
February 24, 1939 
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(Lb) That said product is a body builder, a stimulant for the appetite, or 
will give one strength, energy or red blood, or enable one to resist colds or 
other ills, or build up vitality or weight. 

* * * * * * * 

(d) That said product will enable one to maintain the. health evidenced by 
summer tan or sunburn. 

(e) That the drinking glass given with the purchase of a jar of said product 
is the first sanitary drinking glass. 

(f) That said product is a chocolate syrup or chocolate Milk Amplifier, or 
with milk makes a chocolate drink or in any other way representing that 
Said product is chocolate. (Oct. L(,,.1939; ) 

02386. Cosmetic—Qualities and Composition.—Estelle Adler Erlan and 
I. Mathew Berk, copartners doing business as Botay Laboratories, 
56 West 45th St., New York, N. Y., vendor-advertisers, were engaged 
in selling a cosmetic preparation designated Face Line Oil, and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That the use of this product will have any effect upon the “lines” or the 
wrinkles of the skin or in preventing their formation. 

(6) That their product contains any substance or factor designated by the 
Symbol “Vitamin F” necessary for the skin. 

The said Estelle Adler Erlan and I. Mathew Berk, further agreed 
to cease and desist from the use of the designation “Vitamin F” and 
from the use of the term “Face Line” or any other similar term or 
terms to designate their product. (June 2, 1939.) 

02587. Disinfectant and Bactericide—Qualities and Safety.—General 
Laboratories, Division of Pennsylvania Salt Manufacturing Co., a 
corporation, 1000 Widener Building, Philadelphia, Pa., vendor-adver- 
tiser, was engaged in selling disinfectant and bactericide designated 
B-K Powder and B-K Liquid and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from represent- 
ing directly or by implication: 

(a) That B-K Liquid or B-K Powder: 

. Kills the Baby Killers. 

. Kills the germs that cause diseases. 

. Destroys all germs “instantly.” 

Prevents disease by killing the cause. 

Protects the flock (of poultry). 

. Kills all bacteria on contact. 

Works “instantly” in hot or cold water solutions. 

. Sterilizes. 

. Kills all bacteria. 

. Safeguards poultry from roup, colds, bronchitis and other deadly 
winter diseases. 

. Insures profits and production. 

. Kills all bacteria in any temperature. 

. Is cheaper than other chlorine solutions. 

. Is more dependable than other chlorine solutions. 
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15. Harms nothing but germs. 

16. Wrecks germs. 

17. Is health insurance for poultry flocks. 

18. Saves chicks; or 

19. Prevents disease. 

That either of said products: 

. Will keep hens healthy, laying, paying. 

. Kills the deadly germs of colds, chick bronchitis, and other common 
dangers. 

8. Is effective mass murder for germs. 

4, Is a perfect relief from poultry diseases. 

5. Purifies. 

6 

7 


(b 


— 


bo 


. Relieves. 
. Is safe for baby chicks, unless qualified by the statement “when used as 
directed.” 
8. Is a reliable germicide for all sanitary purposes. 
(c) That B-K Liquid or B-K Powder is not a poison, unless qualified by the 
statement “when used as directed” or similar words. (June 6, 1939.) 


02388. Shoe Polishes—Qualities and Comparative Merits.——Griffin 
Manufacturing Co., Inc., a corporation, 410 Willoughby Ave., Brook- 
lyn, N. Y., vendor-advertiser, was engaged in selling shoe polishes 
designated Griffin A. B, C. Wax Polish, Griffin A. B. C. Liquid Wax 
Polish and a white shoe dressing designated Griffin Allwite, and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


(a) That Griffin A. B. C. Wax Polish is waterproof under all conditions of 
use. 

(bo) That Griffin Allwite removes or eliminates all spots or removes or 
eliminates all grease and grass stains. 

(c) That Griffin Allwite will remove any spots unless, where use of a special 
cleaning fluid is first necessary, such fact is stated in direct connection therewith. 

(d) That Griffin Allwite is the only white shoe cleaner that is good for all 
white shoes. 

(e) That Griffin Shoe Polishes give brighter and longer lasting shines than 
any other brand or are in any designated respect superior to all other brands 
unless such statements are adequately substantiated by competent comparative 
tests. 

(f) That Griffin Shoe Polishes are by test generally or in any designated 
respect superior to all other brands unless and until competent and compara- 
tive tests have actually been conducted with all other brands so as to ade- 
quately substantiate such claims. (June 7, 1939.) 


02389. Poultry Feeds—Qualities, Composition and Guarantee.— Bewley 
Mills, a corporation, Fort Worth, Tex., vendor-advertiser, was en- 
gaged in selling poultry feeds designated Bewley’s Red Anchor Feeds 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 

1. That Bewley’s Red Anchor Feeds are perfectly balanced or have been 


thoroughly tested under actual feeding conditions to insure. better results 
regardless of feeding needs. 
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2. That Bewley’s Red Anchor Feeds contain all the essential vitamins com- 
bined with a proper balance of minerals to assure chicks uniform in size with 
maximum growth or development, perfect feathering or low mortality. 

3. That feeding Bewley’s Red Anchor Feeds is a sure way to get maximuin 
production; or more vitality or lower mortality; or better results with baby 
chicks; or insures better or more economical results. 

4. That Red Anchor Egg Mash will mean more eggs at less cost; or that 
vitamin G has been added to the vitamin G found in the cereals and other 
ingredients used in mixing the feed; or that the vitamin G@ content in said 
mash increases hatchability or insures stronger chicks or faster growth. 

5. That Red Anchor Egg Mash when fed with Bewley’s Hen Scratch will 
keep the flock’s health constantly maintained at the highest level. 

6. That by the mere addition of Cod Liver Oil egg production is increased, 
texture of the egg shells improved, or hatchability of the eggs increased. 

7. That over a definite period of time the total amount of mash consumed 
can be cut down materially and still production will be increased. 

8. That Red Anchor Egg Mash supplies the producing hen with every ele- 
ment necessary for maximum production, increased vitality, increased fertility, 
increased hatchability, or minimum mortality. 

9. That Red Anchor Egg Mash is a concentrated high grade egg mash low in 
crude fiber. 

10. That Red Anchor All Mash Turkey Starter contains a high milk con- 
tent, a special mineral balance, or increased vitamins A or D. my 

11. That feeding Red Anchor Egg Mash will insure more eggs, eggs of 
higher quality, eggs with increased hatchability, stronger chicks, increased 
fertility, increased hatchability, or lower mortality. 

12. That numerous tests have proven that it requires less Bewley’s Red 
Anchor Egg Mash to produce a given number of eggs than all other egg mashes, 

13. That Chunkets will increase production, cut down labor costs or make 
poultrymen more money or that they contain a balanced variety of necessary 
proteins, minerals and vitamins to insure well developed pullets capable of 
standing the heavy strain of maximum egg production, large eggs from the start 
of production or eggs high in food value; or that every Chunket contains 
a balanced mixture of properly selected and blended ingredients; or that 
poultry eat more Chunkets and therefore better results are obtained. 

14. That Bewley’s Red Anchor Growing Mash contains a perfect balance 

of all essential food elements combined with increased vitamin A to fill every 
requirement of the growing chick; or a balanced variety of necessary proteins, 
minerals and vitamins to insure well developed pullets capable of standing 
the heavy strain of maximum egg production; or extra vitamins and other 
ingredients needed by growing chicks; or everything the growing chick must 
have to insure big, healthy, full-bodied laying hens later on that have the 
vitality and size to withstand the heavy strain of continued high egg produc- 
tion, large eggs from the start of production, or eggs high in food value. 
_ 15. That Red Anchor Starting Feeds give the baby chicks everything they 
need to insure a healthy start in life; insure the lives of baby chicks; increase 
growth and development; or furnish every element necessary for maximum 
results. 

16. That Bewley’s Anchor Turkey Egg Mash fed to breeders when they 
are put in laying quarters and mated will insure eggs earlier, eggs with better 
shells, more hatchable and stronger poults from the eggs or more No. 1 birds 
for the market. 
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17. That any specific results from using Bewley’s Red Anchor Feeds are - 
definitely “assured,” ‘Gnsured,” or “guaranteed.” 

18. That the use of Bewley’s Red Anchor Feeds, or any of them, will 
produce: 

A maximum quantity of eggs; eggs high in food value; chicks uniform 
in size; a healthy start in life for chicks; maximum growth; perfect 
feathering; chicks of low or minimum mortality ; well developed pullets 
capable of standing the heavy strain of maximum egg production; big, 
healthy, full-bodied laying hens later on; or any other maximum or 
near max’mum result unless it is clearly stated in direct connection 
therewith that such results can be expected or obtained only if and 
when all other essential elements such as proper housing, cleanliness, 
care, water, air, ete. are provided. 

19. That the use of Bewley’s Red Anchor Feeds will result in: 

Increased fertility of cggs;. increased hatchability ; improved shell 
texture; higher quality cf eggs; eggs high in food value; more eggs at 
less cost; stronger chicks and poults; chicks and poultry with more 
vitality; better results with baby chicks; increased growth and de- 
velopment; eggs earlier; better shells; more #1 birds for the market; 
or better or more economical results, unless-it is clearly stated in direct 
connection with such claim or claims in type and terms equally con- 
spicuous that such increases or improvements can only be expected or 
obtained when the poultry or flocks have been fed and are bing fed 
improperly balanced diets which are deficient in some minerals or 
vitamins or essential ingredients. (June 7, 1939.) 


02390. Underwear—Qualities, Indorsements or Approval and Composi- 
tion—The Deimel Linen-Mesh System Co., a corporation, 38 Kast 
31st St., New York City, vendor-advertiser, was engaged in selling 
an undergarment designated Dr. Deimel Linen-Mesh Underwear 
and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 


(a) That Dr. Deimel Linen-Mesh Underwear: 
1. Is the one or only underwear that gives “temperature control’; or 
2. Is the one or only underwear that has been recommended by lcading 
physicians for 40 years; or 
. Is the one or only underwear that will quickly absorb perspiration 
and allow it to evaporate; or 
4, Is the one or only underwear that lets the body ‘‘breathe” or keeps 
skin dry or assures adequate protection. 

(6) That Dr. Deimel Linen-Mesh Underwear has received the approval, 
recommendation or endorsement of the International Congress of Medicine 
unless the year such approval, recommendation or endorsement was so given 
is alSo and at the same time stated. ; 

(c) That the wearing of Dr. Deimel Linen-Mesh Underwear: 

1. Will, when substituted for woolen underwear garments or otherwise, 
eliminate the possibility of colds or catarrh or of bronchitis; or 

2. Will provide “absolute” protection against drafts, chills, or tempera- 
ture changes; or 

3. Will “assure” the maximum of health and comfort under all tem- 
perature conditions; or 


Co 
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4, “Insures” an active skin or vigorous body; or 
5. Will, in and of itself, keep the skin vigorous and healthy. 

(d) That healthful and protective underwear must be of flaxen texture for 
absorbency. 

(e) That Dr. Deimel Linen-Mesh Underwear works constantly to pvevent 
skin rashes and eczemas. j 

(f) That the wearing of non-absorbent tightly knit textures against the skin 
causes a retention of poisonous waste material in the system. 

(g) That susceptibility to colds is always indicative of an impaired activity 
of the skin. 

(h) That colds occur most frequently with persons of weakened capillary 
circulation induced by wearing undergarments of wool or wool mixtures or 
otherwise, or that catarrh and bronchitis are caused by weakened capillary 
circulation induced by wearing undergarments of wool or wool mixtures or 
otherwise. 

(i) That the wearing of woolens next to the skin, by retention of waste 
material or otherwise, causes congestion or inflammation of internal organs. 

(j) That a change to Dr. Deimel Linen-Mesh Underwear will greatly lessen 
the danger of pneumonia, or will eliminate catarrhal and rheumatic tendencies, 
or will greatly improve health, or will render one insensitive to exposure, or 
will eliminate the possibility of colds following exposure. 

(k) That linen is the most absorbent and durable textile fiber known, unless 
and until its superiority as to absorbency and durability over all other textile 
fibers can be conclusively shown. 

(1) That Dr. Deimel Linen-Mesh Underwear “assures” skin dryness or clim- 
inates the possibility of damp skin, chills or discomfort. 

(m) That underwear made of wool or of silk or of combinations cf wool 
and silk repels moisture, or that wool has a lower power of absorbency. 


The Deimel Linen-Mesh System Co. further agreed to cease and 
desist : 

From the use of the trade name or trade mark “Dr. Deimel Linen-Mesh 
Underwear,” to describe or designate garments not entirely made of linen or 
from the use of the word linen or linen-mesh in any way to describe or desig- 
nate such garments unless the other fiber or fibers present are at the same time 
identified and with equal conspicuousness. (June 15, 1939.) 

02391. Eye Preparation—Qualities and Unique-—Anna Greenberg and 
Belle Greenberg, copartners, trading as C-E-Z-R Co., 508 Omaha 
Loan and Building Association Building, Omaha, Nebr., vendor- 
advertisers, were engaged in selling an eye wash preparation desig- 
nated C-E-Z-R Eye Drops and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That C-E-ZR Eye Drops are a competent treatment in the relief of tired 


or fatigued eves; or 
(bv) That C-E-Z-R Eye Drops are unique in the manner in which they act 


to cleanse the eyes. (June 17, 1939.) 

02392. Radio Station Services—Power.—Intermountain Broadcasting 
Corp., a corporation, Tribune-Telegram Building, Salt Lake City, 
Utah, operating a radio station designated KDYL, was engaged in 
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selling the facilities, power, and energy of its station and agreed, 
in connection with the dissemination of future advertising to cease 
and desist from representing, directly or by implication, that the 
power of said station is 5,000 watts unless and until such power is 
actually authorized for use and used by the said radio station during 
its entire broadcasting period, or unless it is clearly explained in 
direct connection with such representation that such power is au- 
thorized and used only during certain specified hours. (June 26, 
1939.) iba 

02393. Radio Station Services—Power.—Lamar Life Insurance Co., 
a corporation, Lamar Life Building, Jackson, Miss., operating a 
radio station designated WJDX, was engaged in selling the facili- 
ties, power, and energy of its station and agreed, in connection 
with the dissemination of future advertising to cease and desist 
from representing in published advertisement or otherwise, that the 
power of said station is 5,000 watts unless and until such power is 
actually authorized for use and used by the said radio station dur- 
ing its entire broadcasting period, or unless it is clearly explained 
in ‘direct connection with such representation that such power is 
authorized and used only during certain specified hours. (June 
26, 1939.) 

02394. Radio Station Services—Power.—Mosby’s, Inc., a corporation, 
Missoula, Mont., operating a radio station designated KGVO, was 
engaged in selling the facilities, power, and energy of its station 
and agreed, in connection with the dissemination of future adver- 
tising to cease and desist from representing directly or by implica- 
tion that the power of said station is 5,000 watts, unless and until 
such power is actually authorized for use and used by the said 
radio station during its entire broadcasting period, or unless it is 
clearly explained in direct connection with such representation that 
such power is authorized and used only during certain specified 
hours. (June 26, 1939.) 

02395. Radio Station Services—Power.—Woodmen of the World Life 
Insurance Society, a corporation, Omaha, Nebr., operating a radio 
station designated WOW, was engaged in selling the facilities, power, 
and energy of its station and agreed, in connection with the dissemi- 
nation of future advertising to cease and desist from representing 
in published advertisements or otherwise, that the power of said sta- 
tion is 5,000 watts unless and until such power is actually authorized 
_ for use and used by the said radio station during its entire broad- 
casting period, or unless it is clearly explained in direct connection 
with such representation that such power is authorized and used only 
during certain specified hours. (June 26, 1939.) 


STIPULATIONS 1519 


02396. Radio Station Services—Power—KIFRU, Inc., a corporation, 
Columbia, Mo., operating a radio station designated KFRU, was en- 
gaged in selling the facilities, power, and energy of its station and 
agreed, in connection with the dissemination of future advertising to 
cease and desist from representing, directly or by implication, that the 
power of the said station is 1,000 watts unless and until such power is 
actually authorized for use and used by the said radio station during 
its entire broadcasting period, or unless it is clearly explained in direct 
connection with such representation that such power is authorized 
and used only during certain specified) hours. (June 26, 1939.) 

02397. Radio Station Services—Power.—Minnesota Broadcasting 
Corp., a corporation, Wesley Temple Building, Minneapolis, Minn., 
operating a radio station designated WTCN, was engaged in selling 
the facilities, power, and energy of its station and agreed, in con- 
nection with the dissemination of future advertising to cease and 
desist from representing, directly or by implication, that the power 
of said station is 5,000 watts unless and until such power is actu- 
ally authorized for use and used by the said radio station during its 
entire broadcasting period, or unless it is clearly explained in direct 
connection with such representation that such power is authorized and 
used only during certain specified hours. (June 26, 1939.) 

02398. Reducing Tablets—Qualities—Bond Pharmacals, a corpora- 
tion, 2404 McKinney Ave., Dallas, Tex., vendor-advertiser, was en- 
gaged in selling concentrated food tablets, for reduction in body 
weight, designated 30-40 WAFERS and agreed, in connection with 
the dessemination of future advertising, to cease and desist from 
representing directly or by implication: 

That 30-40 Wafers have any specific weight reduction action or will be effec- 
tive in accomplishing a reduction in body weight unless it is clearly explained 
that the product is of value only to the extent that it tends to reduce the appetite 
for other foods, and should be used in conjunction with low calorie diets and 
exercise. (June 19, 1939.) 

02399. Waterproofing for Roofs and Walls—Qualities, Earnings and 
Opportunities—Consolidated Paint & Varnish Corp., a corporation, 
1831 Willey Ave., Cleveland, Ohio, vendor-advertiser, was engaged 
in selling a product for water proofing and repairing roofs and walls 
designated “Goodyear Liquid Roof Cement or Coating” and agreed, 
‘in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That Goodyear Liquid Roof Cement or Coating: 

. “Instantly” stops any leaks; 
. Is a “new” method for weather proofing ; 
. Is not affected by heat or cold in any way; 


. Will resist vibration from any source; 
. Can be applied over any surface ; 
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6. Is ideal for roofs of all kinds, except old rotten wood shingles ; 
7. Gives equally satisfactory results on all kinds of roofs; or 
8. Adheres tightly to any kind of roofing material. 

(b) That a corrugated iron roof never gives troub!e after Goodyear is applied 
unless qualified by the words “During the life of the cement or coating” or 
similar words. : 

(c) That Goodyear stops leaking and rusting on a metal roof, unless qualified 
by the words “during the life of the cement of coating”, or similar words. 

(d) That Goodyear on gravel roofs fills up all crevices, making the roof as 
good as new. 

(e) That Goodyear is the ideal coating for concrete and cement roofs, unless 
limited to surfaces not exposed to foot traffic. 


Respondent, in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed 


(f) Not to make unmodified representations or claims of earnings in excess of 
the average earnings of Consolidated Paint & Varnish Corporation’s active full- 
time salespersons, agents or dealers achieved under normal conditions in the 
due course of business. 

(g) Not to represent that such salespersons, agents or dealers will have the 
chance or opportunity of earning any amount which is in excess of amounts 
theretofore earned by one or more of Consolidated Paint & Varnish Corpora- 
tion’s salespersons, agents or dealers under normal conditions in the due course 
of business. 

(h) That in future advertising where a modifying word or phrase is used in 
direct connection with a specified claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or 
representation of earnings. (June 28, 1989.) 


02400. Facial Pack—Qualities and Indorsements—The Ivis Co., Inc., 
a corporation, 150 Pearl St., New York City, vendor-advertiser, was 
engaged in selling a facial pack designated Milk-Mode and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) That Milk-Mode or the Milk-Mode treatment will reduce enlarged pores, 
remove blackheads, whiteheads, or discolorations, 

(b) That Milk-Mode is of value in the treatment of oily, coarse, drab, dry 
or sallow skin. 

(c) That Milk-Mode will eliminate or bring about a reduction in wrinkles, 
lines, puffiness or sagging of the skin of the face or body. 

(d) That Milk-Mode will stimulate, revitalize or tone the skin or stimulate 
circulation. 

(e) That a Milk-Mode facial treatment is equal to or favorably comparable 
to a treatment in a beauty salon, where it is the practice in a facial treatment 
to massage the face. 

(7) That a Milk-Mode facial treatment will lift out dirt and poisons from the 
pores and combat re-infection or that said treatment is a health bath for the skin. 

(yg) That actresses of the stage and screen have represented that a Milk-Mode 
facial treatment gives renewed Vitality. (June 22, 19389.) 


02401. Skin Preparation—Qualities, Guarantee, Safety, and Test.— 
Tenex, Inc., a corporation, Davenport, Las, vendor-advertiser, was 
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engaged in selling a treatment for athlete’s foot and other skin dis- 
eases designated Tenex and agreed, in connection with the dissem- 
ination of future advertising, to cease and desist from representing 
directly or by implication: 


(a) That Tenex is a cure for athlete’s foot, ringworm or any other diseases. 
(b) That Tenex is a competent treatment or effective remedy for— 
. Fungus nail. 4 
Hezema. 
Barber’s itch (sycosis vulgaris). 
Corns and callouses. 
Cuts. 
Dermatitis irritatfon. 
. Burning, itching skin diseaces generally. 
. Skin diseases generally. 
Skin blemishes, 
Ringworm, unless limited to the types of ringworm for which Tenex 
may be effectively indicated. 
11. Poison ivy and insect bites, unless limited to indicate that Tenex 
merely allays the itch accompanying said conditions. 

(c) That eczema is a fungus infection or disease. 

(d) That Tenex is a guaranteed treatment for any disease or that it will 
afford relief from any disease within any specified time. 

(ce) That Tenex is harmless to healthy tissue. 

(f) That Tenex will prevent reinfection of athlete’s foot conditions. 

(g) That a test made by the Hygienic Laboratory at Washington showed 
Chlorthymol the principal ingredient of Tenex, has a germicidal coefficient of 
220. (June 28, 1939.) 

02402. Correspondence Club—Special or Limited Offers, Undertakings, 
and Opportunities—Mary Lee Saltz, an individual doing business in 
her own name and as Mary Lee’s Club and Correspondence Register, 
P. O. Box No. 445, Rolla, Mo., vendor-advertiser, was engaged in 
selling a list of names and persons seeking correspondents for social 
and matrimonial purposes and memberships in a correspondence 
club and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 


=) 
implication : 
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(a) That any offer is “special” unless it is less in price than the usual 
or regular price charged and limited in time. 

(b) That members are suited in correspondence or married within any speci- 
fied time, or at all, unless such representations are supported by sufficient in- 
vestigation as to the actual facts. 

(c) That parties seeking correspondents are worth any specified amounts, 
or have any specified income, or any social, business or financial standing, other 
than that disclosed by a competent investigation. 


The said Mary Lee Saltz agreed not to publish or cause to be 
published any testimonial containing. any* representation contrary 
to the foregoing agreement. (July 5, 1939.) 
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02403. Refrigerators—Nature, Competitive Products, Qualities, Price, and 
Durability —Gilfillan Bros., Inc., a corporation, 1815 Venice Boule- 
vard, Los Angeles, Calif., vendor-advertiser, was engaged in selling 
domestic mechanical refrigerators designated Gilfillan Electric Re- 
frigerators and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

(a) That the compressors in its mechanical refrigerators have any fewer 
moving parts than the actual number. 

(0) That a piston type pump is the most efficient type in all cases. 

(c) That other types of refrigerator compressors cannot be as efficient and/or 
dependable as the piston type. 

(d) That the capacity of the compressor, evaporator and condenser indi- 
vidually or collectively is greater by any amount than that of mechanical re- 
frigerators of like size and quality unless such comparison is based upon 
scientifically recognized standards and ratings. 

(e) That because Gilfillan Bros., Inc., manufactures its refrigerators in the 
western part of the United States, those refrigerators are any better suited for 
western operating conditions and can be sold cheaper than mechanical refrig- 
erators manufactured elsewhere in the United States. 

(f) That rock wool is not equalled and/or excelled in efficiency or safety by 
any other refrigerator cabinet insulations. 

(g) That Gilfillan electric (refrigerators are lower in price than other 
mechanical refrigerators of like size and quality by any amount greater than 
is actually a fact. 

(h) That Gilfillan electric refrigerators will last any period of time as long 
as that which is understood generally by the term “lifetime.” 1 

(i) That all its refrigerators have the same accessories or features. (July 
5, 1939.) 


02404. Antiseptic and Disinfectant—Qualities and Safety —Hexol, Inc., 
a corporation, 966 Mission St., San Francisco, Calif., vendor-adver- 
tiser, was engaged in selling an antiseptic and disinfectant designated 
Hexol and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 


(a) That Hexol is an effective antiseptic for wounds when used by washing 
the abrasion with Hexol solution at a dilution of 114 tablespoonfuls of Hexol to 
each quart of water. 

(b) That Hexol may be used for everything. 

(c) That Hexol may be used as a substitute for phenol when removing 
helloma durum (hard corns), or that it has all the advantages of phenol or is 
easier to handle than phenol. 

(d) That Hexol constitutes an adequate treatment for ulcers, fistulas and 
exuberant tissue. 

(e) That Hexol will act as a sterilization agent. 

(f) That Hexol is a reliable sterilizer or dependable and safe to use in 
sterilizing surgical instruments or that it is a disinfectant or germicide in any 


solutions weaker than competent scientific tests show are necessary to produce 
the results claimed. 
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(g) That Hexol is a germicide capable of killing the common pus-forming 
organism, Staphylococcus aureus in concentrations and periods of time less than 
competent scientific tests show are necessary to produce the necessary results. 

(h) That a dilution of 1:100 of Hexol serves as an effective disinfectant for 
washing floors or cleaning toilets, or otherwise. 

(i) That a 1: 500 dilution of Hexol will kill Typhoid Bacilli after one minute 
exposure. 

(j) That a 1:25 dilution of Hexol will kill strains of Staphylococcus Aureus 
Streptococcus Haemolyticus after one minute exposure. 

(k) That Hexol is non-toxic. 

(4) That the action of Hexol on spores is stronger than carbolic acid. 

(m) That a 8% or 6% solution of Hexol sterilizes or kills anthrax or Subtilig 
spores in thirty (30) minutes. 

(n) That there is no substitute for Hexol. 

(0) That Hexol may be employed effectively for “all” personal and household 
uses. (July 6, 1939.) 


02405. Auto Polish—Earnings, Opportunities, Guarantee, and Labora- 
tory —C. G. Hodapp, an individual, trading and doing business as 
Instant Kleen Laboratories, 114 North St. Clair St., Dayton, Ohio, 
vendor-advertiser, was engaged in selling an auto polish designated 
Instant Kleen and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

(a) That salespersons or dealers selling said product may earn or have the 
chance or opportunity of earning any amount which is in excess of amounts 
heretofore actually earned by a substantial number of persons selling said 
product under normal conditions in due course of business. 

(6b) That the demand for said product is so great that agents will need addi- 
tional men to take care of the business. 

(c) That any percentage of attempts to sell said product result in sales 
unless and until reliable statistics are available and such representation is true 


in the light of such facts. 
(d@) That there is no competition in the sale of this product, or that sales 


are guaranteed. 
(e) By the use of the word “Laboratories” in his trade name or otherwise 


that he conducts or maintains a laboratory. (July 12, 1939.) 


02406. Brassiere—Qualities and Unique-—G. M. Poix, Inc., a corpora- 
tion, 99 Madison Ave., New York City, vendor-advertiser, was en- 
gaged in selling a brassiere designated AP-Uplift and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) That the AP-Uplift is the “only” device that gives the upward converg- 
ing control to the breasts, desired by doctors, before and after baby arrives. 
(6) That the AP-Uplift: 
. Relieves pain; 
Removes the causes of many bust troubles; 
. Applies to all sizes of figures; 
Corrects the defects caused by the bandage type brassiere; 
Alleviates pain in oversize or pendulous busts; 


SA ll Sl a 


1524 FEDERAL TRADE COMMISSION DECISIONS 


Lifts the breasts to a perfectly normal, hygienically eorrect position ; 
. Shapes the breasts smoothly, without reducing pressure, as desired ; 
Is at variance with nearly every other brassiere ; 
Does not impede circulation ; 

10. Recreates the figure; 

11. Supports and contours the bust in a perfectly natural, comfortable 

and hygienic manner ; 
12. Reduces inflammation and swelling; or 
13. Adjusts itself to any position of the body. 
(c) That no binding, cramping or constriction are possible with the AP-Up- 

lift. (July 14, 1939.) 


02407. Scalp Preparation—Qualities—KExelento Medicine Co., a cor- 
poration, Exelento Building, Atlanta, Ga., vendor-advertiser, was 
engaged in selling a scalp preparation designated Exelento (Quinine 
Pomade and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 


DONE 


That its commodity, Exelento Quinine Pomade, will grow hair or have any 
influence on the growth or falling out of hair, or that it will stop itchy or 
scaly condition of the scalp or that its action is sure. (July 14, 19389.) 


02408. Taleum Powders—Qualities, Unique and Source or Origin.— 
Vadsco Sales Corporation and V. Vivaudou, Inc., corporations, 21-09 
Borden Ave., Long Island City, New York, vendor-advertisers, were 
engaged in selling talcum powders designated Djer-Kiss Tale and 
Mavis falcum Powder and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from represent- 
ing directly or by implication: 


(a) That Djer-Kiss.Tale in any way influences or affects body temperature. 

(b) That Mavis Talcum Powder, in any way or for any purpose, is ma- 
terially different from or more effective than other products of similar sub- 
stance and used for the same or similar purposes. 

(c) That the formula of Mavis Talcum Powder is the outcome of scientific 
research and experiment or that the product has a protective quality not 
found in any other powder. 

(d) That Mavis Taleum Powder has healing properties or contains ingredi- 
ents which make it beneficial in the treatment of skin disorders unless such 
representations are limited to the product’s effect in drying the skin or in 
reducing irritation and friction. 

(e) That Mavis Taleum Powder to any extent promotes sleep, relaxes or 
soothes the nerves, or reduces the amount one perspires. 

(f) That the pores breathe or that Mavis Taleum Powder permits the pores 
to breathe. 

1 (g) That the products Djer-Kiss Tale and Mavis Taleum Powder completely | 
counteract or mask objectionable body odors. 

(h) That the products Djer-Kiss Tale and Mavis Taleum Powder, with ' 
respect to their odor or substance, when applied to the body, remain effective 


fer any purpose during the entire day of their use or for any substantial | 
length of time. | 
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It is also agreed by the said Vadsco Sales Corporation and the 
said V. Vivaudou, Inc., that they will forthwith cease and desist 
from: 


(i) Using the words “Paris” or “Poudre De Tale” or any other word or 
words indicating French origin on the labels, cartons, or containers of, or in 
advertising for their products, when such products are manufactured, com- 
pounded, or packaged in the United States. (July 14, 1939.) 


02409. Men’s Clothing—Composition and Earnings.—The A. Nash Co., 
a corporation, 1916 Elm St., Cincinnati, Ohio, also doing business 
as Schaeffer Tailoring Co., vendor-advertiser, was engaged in selling 
men’s clothing and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly ‘or 
by implication: 


(a) Designating, describing, or representing the principal fabrics used in the 
manufacture of its said clothing as “Wool,” “All Wool,” “Pure Wool,” 
“Woolen,” “Fleece,” or Worsted” when such fabrics are not wholly composed 
of wool. 

(b) Designating, describing, labeling, or representing as “Wool,” “All Wool,” 
“Pure Wool,’ “Woolen,” “Worsted,” or “Fleece” the principal fabric used 
in the manufacture of its clothing which is composed partly of wool and 
partly of cotton, silk, rayon, linen, or any other fiber, unless the same is 
designated, described, labeled, or represented as “Wool and Cotton,” “Wool 
and Rayon,” “Wool and Linen,” ete., in the order of the predominating fiber 
content. 

(c) Representing that salespersons may expect to earn $35 a week during 
their first season selling its garments. (July 24, 1939.) 


02410. Medicinal Preparation — Composition, Qualities, Ete—L.. 
Lewellyn, an individual, doing business under the trade name Lew- 
ellyn Products Co., 489 West Ferry St., Buffalo, N. Y., vendor-ad- 
vertiser, was engaged in selling a medicinal product designated 
Lewellyn’s Pure Wheat Germ and agreed, in connection with the 
dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 


(a) That Lewellyn’s Pure Wheat Germ: 
Is rich in Vitamins A, B, HE, and G; 
Is rich in valuable mineral salts; 
Aids digestion ; 
Nourishes nerve tissues; 
Prevents premature old age symptoms; or 
. Builds up the health of the entire body. 
(0b) That the ingestion of Lewellyn’s Pure Wheat Germ fortifies food in 
essential vitamins and mineral salts. 
(c) That Lewellyn’s Pure Wheat Germ contains ingredients or elements that: 
1. Are beneficial in loss of appetite, loss in weight, constipation, and 
nervous disorders ; 
2. Are essential for well-being at all ages and especially for preventing 
the appearance of premature old age; 
3. Protect the body against bacteria infections ; 
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4, Stimulate growth; 
5. Are essential to successful reproduction ; or 
6. Govern the function of the reproductive organs. 
(d) That Vitamin H, one of the properties of Lewellyn’s Pure Wheat Germ, 
is the rarest vitamin known to science. 
(e) That Lewellyn’s Pure Wheat Germ: 
1. Is one of the richest natural sources of Vitamins B and H; or 
2. Is an excellent source of Vitamins A and G. : 
(f) That nature has concentrated Vitamins A, B, H, and G in the very heart 
or germ portion of the wheat kernel. (July 24, 1939.) 


02411. Skin Ointment and Soap—Qualities —E. T. Browne Drug Co., 
Inc., a corporation, 127 Water St., New York, N. Y., vendor-adver- 
tiser, was engaged in selling a skin ointment designated Palmer’s 
Skin Success Ointment and a skin soap designated Palmer’s Skin 
Success Soap and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly 
or by implication: 


(a) That users of Palmer’s Skin Success Ointment can be “confident” of 
receiving beneficial results or that beneficial effects will result from its use 
in all cases. 

(b) That Palmer’s Skin Success Ointment is beneficial in the treatment of 
the condition known as blackheads. 

(c) That Palmer’s Skin Success Ointment is efficacious in the treatment of 
skin irritations or scalp irritations unless limited to palliative relief. 

(d) That Palmer’s Skin Success Ointment is efficacious in the treatment of 
the condition known as “the itch” and of itching from all causes. 

(e) That Palmer’s Skin Success Ointment is beneficial as a treatment for 
. “bumps” or “blotches” on the skin. 

(f) That Palmer’s Skin Success Ointment is beneficial as a treatment for 
sunburn or any similar condition. 

(g) That Palmer’s Skin Success Soap will completely remove or eliminate 
blackheads. 

(h) That the use of Palmer’s Skin Success Soap will protect the skin. 

(1) That the use of Palmer’s Skin Success Soap will prevent the occurrence 
of conditions resulting from climatic exposures or from the use of cosmetics. 
(July 24, 1939.) 


02412. Rat Poison—Qualities, Safety and Earnings or Profits.—Robert 
Quirk, trading as The Ohio Products Co., North Madison, Ohio, ven- 
dor-advertiser, was engaged in selling a rat poison designated “Quick- 
Death” and agreed, in connection with the dissemination of future 
advertising to cease and desist from representing directly or by im- 
plication : 


(a) That “Quick Death” is nationally known or that the active ingredient 
thereof, to wit: red squill is a new or original ingredient for rat poison. 

(b) That it is nonpoisonous or that it is absolutely harmless under all cir- 
cumstances to pets, stock, poultry, other animals and human beings. 

(¢c) That it is 100 percent effective in the destruction of rodents. 

(d) That all rodents who eat his commodity “Quick-Death,” will go outside 
the building to die. 
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(e) That prospective agents, salesmen, distributors, dealers, or other repre- 
sentatives can make profits or earnings within a specified period of time, which 
are in excess of the average net profits or earnings which have theretofore been 
consistently made in like periods of time by its active full-time agents, sales- 
men, distributors, dealers, or other representatives in the ordinary and usual 
course of business and under normal conditions and circumstances. (July 25, 
1939.) 


02413. Men’s Clothing—Composition—P. H. Davis Tailoring Co., a 
corporation, 2314 Iowa Ave., Cincinnati, Ohio, vendor-advertiser, was 
engaged in selling men’s clothing, and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) Designating, describing or representing as “wool,” “woolen,” “pure wool” 
or “worsted” the fabrics used in the manufacture of its clothing when such fab- 
rics are not wholly composed of wool; and 

(b) Designating, describing or representing as “wool,” “woolen,” “pure wool” 
or “worsted” any fabric made partly of wool and partly of cotton silk, rayon, 
linen, or other fiber, unless the same is designated, described, or represented as 
“wool and cotton,” “wool and silk,” “wool and rayon,” ete. in the order of the 
predominating fiber content. 

(c) Designating or representing the fabric used in its garments as containing 
silk either alone or in combination with other materials as a decoration or other- 
wise, when said decoration or thread is not silk but some thread other than silk. 
(July 27, 1939.) 

02414. Bread—Composition and Qualities—Rhea’s Inc., a corporation, 
441 Market St., Pittsburgh, Pa., vendor-advertiser, was engaged in 
selling bread designated Manna Miracle Health Bread and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


39 66 


(a) That Manna Miracle Health Bread: 

1. Contains all the necessary minerals required in the dietary; or 

2. Provides for a balanced diet; or 

3. Is nonheating; or 

4. Is nonfattening, without qualification, and irrespective of whether or 
not it is taken in excess of caloric requirements or used in connection 
with a diet exceeding caloric requirements; or 

5. Contains no fat; or 

6. Is of value in cases of constipation or conditions of improper elimina- 
tion irrespective of cause and without expressly restricting its value 
to such cases of constipation or improper eliminative conditions for 
which its use might properly be indicated. 

7. Regardless of how qualified, that said product acts as a perfect regu- 
lator or relieves chronic constipation, or removes coatings of waste 
poisons in the intestinal tract or helps regulate the system or pro- 
vides perfect elimination, or cures sluggishness and constipation ; or 

8. Will completely or in all cases remove the desire for starches and 
sweets; or 

9. Will, whether used in conjunction with a reducing diet or otherwise, 
enable persons to reduce any definite number of pounds within any 
definite time. 
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10. Either in the caption of advertising matter or in any other manner, 


that said product is of any value in cases of obesity or that users 


have achieved weight reduction by its use, unless it is stated in 
direct connection therewith and with equal conspicuousness, that it 
is merely an aid in the reduction of excess weight if and when used 
in conjunction with and as part of a proper or effective reducing 
diet; or 

11. Will correct any faulty diet; or 

12. Is a vitalizer or normalizer ; or 

13. Will be of value in cases of high blood pressure ; or 

14. Will be of value in gall bladder “conditions” ; or 

15. Will normalize or tone the system; or 

16. Will obviate the necessity of laxatives; or 

17. Is a competent treatment in the reduction of excess weight caused by 
an underactive thyroid; or 

18. Is a health building food or is a “magic” aid in promoting good health. 

19. Will, without qualification, maintain sound health or improve general 
health or rebuild health. 

(b) That vitamin A, or that Manna Miracle Health Bread through its vitamin 
A content, will increase resistance to infection without qualification and irre- 
spective of whether or not the ingestion of vitamin A is already adequate and 
the body reserve of this vitamin is being maintained. 

(c) That vitamin A, or that Manna Miracle Health Bread, because of its vita- 
min A content, or otherwise, maintains normal glandular function. 

(d) That vitamin E, or that Manna Miracle Health Bread by reason of its 
vitamin E content, furnishes nutrition to the muscles or promotes weight gain, or 
enhances physical and mental well being. 

(e) That vitamin G, or that Manna Miracle Health Bread by reason of its 
vitamin G content, or otherwise, will prolong life or prevent skin diseases. 

(f) That vitamin B, or that Manna Miracle Health Bread by reason of its 
vitamin B content, or otherwise, aids in building nerve tissue or in promoting 
digestion. 

(g) That vitamin B, or that Manna Miracle Health Bread by reason of its 
vitamin B content, or otherwise, is of value for anorexia, unless its value in 
this respect is expressly limited to cases of anorexia of dietary origin due to 
insufficient vitamin B. 

(h) That Manna Miracle Health Bread contains the most costly ingredients 
ever used in bread baking, or is the original and only bread containing all 
essential vitamins, or is the only bread that is of value in reducing, or is the 
only bread product that may aid elimination, or that may aid in correcting 
faulty diets. 

(i) That Manna Miracle Health Bread is of value in skin and complexion 
conditions, unless in direct connection with such statements, and with equal 
conspicuousness, it is stated that any value in this respect is confined to cases 
of skin and complexion faults due to or associated with such improper elimina- 
tive conditions as would be benefited by said product. (July 31, 1939.) 


02415. Cosmetic—Qualities and Domestic Product as Foreign.—Vadsco 
Sales Corp. and Delettrez, Inc., corporations, 21-09 Borden Ave., 
Long Island City, N. Y., vendor-advertisers, were engaged in selling 
a cosmetic designated Delettrez Cleansing Cream and agreed, in 
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connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) That Delettrez Cleansing Cream penetrates to or has a cleansing effect 
upon skin below the surface layer, or that it penetrates to the depths of 
the pores. 

(o) That Delettrez Cleansing Cream in any way or to any extent vitalizes 
the skin or brings new life or a younger complexion to the skin. 

(ec) That Delettrez Cleansing Cream differs materially from other creams 
used for the same and similar purposes. 

(d) That Delettrez Cleansing Cream has any influence upon the action or 
condition of glands in the skin or upon the size of the pores. 

(e) That pores in the skin have any appreciable depth or are capable of 
holding any material amount of foreign substance, or that they breathe. 


It is also agreed by the said Vadsco Sales Corp. and the said 
Delettrez, Inc., that they will forthwith cease and desist. from: 


Using the word “Paris” or any other word or words indicating French origin 
on the labels, cartons, or containers, or in advertising for their products, when 
such products are manufactured, compounded, or packaged in the United States. 
(July 17, 1939.) 


02416. Shoes and Clothing—History, Size, Guarantee, Nature of Manu- 
facture, Limited Offer, Qualities, Free Product, Earnings, Ete.—Louis 
Shapiro and Wm. J. Mishel, copartners, operating under the firm 
name of Tanners Shoe Co., 493 C St., Boston, Mass., vendor-adver- 
tisers, were engaged in selling shoes and clothing and agreed, in 
connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


(a) That the firm is the oldest of its kind in the United States or that it is 
the largest of its kind in the entire field or that it is the world’s largest 
organization of its kind. 

(b) That the bond is a “gold” bond or that it guarantees absolute satisfac- 
tion or from otherwise representing or implying that it provides for any 
contingency when such provision is not contained therein. 

(¢) That no shoe store in the world can place before a customer the range 
of styles, sizes, and widths that the advertisers or any of their agents can 
offer. 

(d) That the arch feature can be had through no other medium than 
through the advertisers’ shoes. 

(e) That their representatives are bonded to the advertisers or their 
customers. 

(f) That everything that goes into the shoes has been thoroughly inspected 
‘by a member of the firm. 

(g) That the wearing of their shoes will keep normal feet healthy. 

(h) That a feature of the shoes is “hand lasting” or that the shoes are 
handlasted, unless such parts as are handlasted are indicated in direct con- 
nection therewith in an equally conspicuous manner. 

(i) That any offer is limited unless a definite limit is set and all offers to 
purchase under the terms thereof received after the expiration are refused. 
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(j) That everyone is, or can be, a winner in any contest sponsored by them 
unless and until such is actually a fact. 

(k) That the shoes afford greater comfort than anyone has ever known. 

(1) That a person does not have to send or procure orders to receive the 
sample outfit unless said outfit is transmitted without the procuring and send- 


ing of a single order. 
(m) That a person will make any definite number of sales within a definite 


period of time. 
(n) That the bonding company will take action against any of their agents 
who do not return the sample outfit. 


The said Louis Shapiro and Wm. J. Mishel further agreed to 
cease and desist from representing by use of the words “Direct to 
Consumer” or in any manner that they are the manufacturers of 


any of the products. 
The said Louis Shapiro and Wm. J. Mishel further agreed to 


cease and desist from: 


Using the term “free” or “without cost” or any other terms of similar 
import or meaning to describe or refer to merehandise offered as compensa- 
tion for distributing the advertisers’ merchandise unless all of the terms and 
conditions of such offer are clearly and unequivocally stated in equal con- 
spicuousness and in immediate connection or conjunction with the aforesaid 
terms or any other terms of similar import or meaning and there is no 
deception as to the price and quality, character, or any other feature of such 
merchandise, or as to the services to be performed in connection with obtain- 
ing such merchandise. 


The said Louis Shapiro and Wm. J. Mishel further agreed to 
cease and desist from representing, directly or by implication: 


1 That prospective agents, salesmen, distributors, dealers, or other repre- 
sentatives can make profits or earnings within a specified period of time, 
which are in excess of the average net profits or earnings which have hereto- 
fore been consistently made in like periods of time by its active full-time 
agents, salesmen, distributors, dealers, or other representatives in the ordinary 
and usual course of business and under normal conditions and circumstances. 

2 By the use of such words as “up to,” “as high as,” or any words or terms 
of like import that prospective agents, salesmen, distributors, dealers, or other 
representatives can make earnings or profits within any specified period of 
time of any amounts which are in excess of the net average earnings or profits 
within like periods of time made by a substantial number of its active full- 
time agents. salesmen, distributors, dealers or other representatives in the 
ordinary and usual course of business and under normal conditions and 
circumstances. 

(3) Any amount as being the actual earnings or profits of any specified 
agent, salesman, distributor, dealer, or other representative earned in the 
ordinary and usual course of business and under normal conditions, when 
_-such amount was not actually net earnings or profits, or was not made in 
the ordinary course of business and under normal conditions and circumstances. 

(4) That the minimum amounts which prospective agents, salesmen, dis- 
tributors, dealers, or other representatives can make. in profits or earnings 
within any specified period of time is an amount in excess of the minimum 
amount earned in like periods of time by all of its active full-time agents, 
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salesmen, distributors, dealers, or other representatives in the ordinary and 
usual course of business and under normal conditions and circumstances. 

The said Louis Shapiro and Wm. J. Mishel further agreed that 
in their future advertising, where a word or phrase is used in con- 
nection with a specific claim or representation of earnings or profits 
by way of qualification or limitation, such word, words, or phrases 
will be made equally as clear and plain as the specific claim or claims 
which they purport to limit or qualify. 

The said Louis Shapiro and Wm. J. Mishel further agreed that 
in computing the period of time during which specified earnings 
or profits were made they will include all of the time actually used 
for demonstrations, solicitations, and any other services performed 
in connection with either the sale, delivery, or collection of the pur- 
chase price by the particular agent, salesman, distributor, dealer, or 
other representative who is alleged to have made such earnings or 
profits. (Aug. 3, 1939.) 

02417. Medicinal Preparation—Competitive Products, Qualities, Ete.— 
Gore Products, Inc., a corporation, 823 Perdido St., New Orleans, 
La., vendor-advertiser, was engaged in selling a medicinal prepara- 
tion for the treatment of Athlete’s foot designated H F and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That other preparations or treatments are not beneficial in the treat- 
ment of the condition or disease known as Athlete’s Foot, or will not contact 
or reach the parasites causing this disease. 

(0) That its product H F is a remedy, a complete treatment or cure for this 
condition or disease. 

(c) That the use of H F will: 

1. “Rid” or keep a person “rid” of this disease or condition. 

2. Cause any part of the body to become well or healed. 

3. Hradicate the germ or germs or parasites causing this disease or 
condition, or 

4. Kill all the germs or parasites. 

(d) That the use of H F will cause the itching accompanying this disease 
or condition to stop or cease and that it will eliminate the desire to scratch. 

(e) That its product H F is world renowned or is the world’s most famous 
Athlete’s Foot medicine. 

(f) That it has spent more money for advertising in a given time than 
any other vendor of Athlete’s Foot medicine. 

' Gore Products, Inc., further agreed to forthwith cease and desist 
from representing directly or by implication by means of pictorial 
representations that its product H F will cause any part of the body 
to become well, healed, or cured. (Aug. 3, 1939.) 

02418. Men’s Clothing—Composition and Source or Origin—J. Bb. 
Simpson, Inc., a corporation, 831 West Adams St., Chicago, IIL, 
vendor-advertiser, was engaged in selling men’s clothing and agreed, 
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+n connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 


(a) Designating, describing, labeling or representing as “Wool,” “All Wool,” 
“Woolen,” “Virgin Wool,” “ 100% Virgin Wool,” “Australian Wool,” “Worsted,” or 
“All Pure Wool Worsted,” the principal fabrics used in the manufacture of its 
clothing when such fabrics are not composed wholly of wool. 

(b) Designating, describing, labeling or representing as “Wool,” “All Wool,” 
“Woolen,” “Virgin Wool,” “100% Virgin Wool,” “Australian Wool,” “Worsted,” 
or “All Pure Worsted,” the principal fabric used in the manufacture of its 
clothing which is composed partly of wool and partly of cotton, silk, rayon, 
linen, or any other fiber, unless the same is designated, described, labeled or 
represented as “Wool and Cotton,” “Wool and Rayon,” “Wool and Linen,” ete., 
or words of similar import in the order of the predominating fiber. 

(c) Designating, describing, labeling or representing as “Mohair and Alpaca” 
the principal fabrics used in the manufacture of its garments, when said 
fabrics contain domestic wool or other fibers than those indicated. 

(d) Designating, describing, labeling or representing as “Natural Camel’s 
Hair,” the principal fabric used in the manufacture of its garments which fabric 
contains wool or fiber other than camel’s hairs. 

(e) Making any incorrect statement as to the fiber content of its product, 
(Aug. 11, 1939.) , 


02419. Medicinal Preparation and Booklet—Qualities and Nature of 
Product.—M. W. France, an individual, doing business under the trade 
name, The France System, 1424 North Occidental Blvd., Los Angeles, 
Calif., vendor-advertiser, was engaged in selling a medicinal prepara- 
tion designated San-Sur and a booklet designated The France System 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


(a) That San-Sur: 
1. Enables ladies to avoid delay. 
2. Is sure, certain or positive in its results; or 
3. Is a “marvelous” or “new” discovery for feminine hygiene. 
4. Is a contraceptive. 


Respondent further agreed, in promoting the sale of his product, , 
to cease and desist from the use of the word “San-Sur,” or any simi- 
lar word to designate the name of the product. 


(b) That the booklet entitled “The France System”: 

Rebuilds sex strength for men and women ; 

Produces more pep; 

Develops sex health and vigor ; 

Gives health and vigor to the reproductive organs; 

Strengthens the organs of reproduction ; 

Renews sex forces; 

Builds sex forces; 

Increases sex forces; 

Conserves sex forces or 

Increases sex vitality. 
(c) That the booklet entitled “The France System” is a “prescription.” ! 

(Aug. 15, 1989.) 
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02420. Medicinal Preparation—Nature of Product, Qualities, Composi- 
tion and Testimonials—R. W. Harris, an ipaiiaal doing business as 
The Ane Co., P. O. Box 94, Walbrook Station, Baltimore, Md., 
vendor- haverten was dtanbed in selling a pealioigal preparation 
designated Ane aah Tonic and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from repre- 
senting directly or by implication: 


(a) That Ane Herb Tonic: 
. Is a tonic; 
Is an herb tonic; 
Is a prescription ; 
Is an herb, root and bark compound; 
Is of botanical origin; or 
. Is a splendid medicine for the entire family. 
(bd) That Ane Herb Tonic: 
1. Will help bring relief from some annoying, or perhaps serious 
ailment; or 
2. Contains several of the finest ingredients known to medical science, 
(c) That Ane Herb Tonic is a competent remedy in the treatment of run- 
down and weakened condition, sore, and stiff muscles and joints, faulty elimina- 
tion, constipation (unless limited to temporary constipation), acid indigestion, 
dizziness, jitteryness, sleepless nights, indigestiun, headaches, poor sleep, dizzy 
spells, so-called rheumatic pains. 
(d) That Ane Herb Tonic: 
1. Will help ailing, suffering people back to the highway of good health; 
2. Will help keep children in good health; 
3. Will help mothers in maintaining and restoring health; or 
4. Has helped scores of people when medicines failed. 
(e) That Ane Herb Tonic: 
. Is not just an ordinary medicine; 
. Is as different from ordinary medicines as day is from night; 
Renders valuable aid to suffering people; 
. Goes to the root of the trouble and helps remove the cause; 
. Helps create renewed health; 
Always brings satisfactory results; 
Can be depended upon to help one find the way back to health; 
Will keep health to a high standard; or 
Will go to the root of any disease condition and help remove the cause. 
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The said R. W. Harris further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Aug. 16, 1939.) 

02421. Cosmetics—Nature of Product, Qualities and Composition — 
Mme. Huntingford, Inc., a corporation, 600 South Michigan Ave., 
Chicago, Ill, vendor-advertiser, was engaged in selling cosmetics 
designated Hair Treatment, Hot Oil Treatment, Scalp Food, Nour- 
ishing Oil, Special Treatment Cream, Suave Cleanser, Cleansing 
Cream, Combination Cream, Cream Emollient, Bleach Emollient, 
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Soap Emollient and Indian Oil Astringent and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication : 


(a) That any of the products is a scalp “food” or “nourishing” oil, or’ that 
they contain such ingredients. 

(b) That any of the products or any combination thereof is a corrective for 
or a preventive of dryness, excessive oiliness, gray hair, baldness, loss of hair, 
thin or lifeless hair, dandruff, sagging or double chin, wrinkles, blemishes, or 
other facial or scalp “ills,” or that they will cause the hair or scalp to regain 
normal health. 

(c) That the use of any of the products or any combination thereof will cause 
a “luxuriant growth” or a “luxuriant head” or a “new growth” of hair, or from 
otherwise representing or implying that any of the products or any combination 
thereof will grow or promote the growth of hair or enable one to have hair of 
a natural color or to keep the “youthful charm” of hair. 

(d) That any of the products or any combination thereof will “bring back” 
a youthful contour of the face, or from otherwise representing or implying that 
a former facial contour will be restored by their use. 

(e) That any of the products or any combination thereof will “restore” or 
‘pring back” hair color. 

(f) That the Hot Oil Treatment is a necessity in the care of the hair or that 
it “physics” the pores or causes them to absorb any of the preparation or to 
“throw oft” poisons or impurities. 

(g) That Special Treatment Cream ‘“reconditions” the skin or that it is 
penetrating or “smooths away” lines or wrinkles, or from otherwise represent- 
ing or implying that it is a competent treatment or an effective remedy for or 
a preventive of such conditions. 

(h) That Special Treatment Cream contains the elements that compose the 
third layer of the skin or that it-is automatic in action. 

(i) That Sauve Cleanser “penetrates” or “flushes” the pores, eradicates 
blackheads, or that it has ‘“deep-pore” action. 

(j) That the Cleansing Cream can be “nibbled into” the skin, or from. other- 
wise representing or implying that it penetrates the skin. 

(k) That Combination Cream is a “deep-pore” preparation. 

(J) That Cream Hmollient contains “replenishing” oils, or that it will bring 
“youth” to the skin or impart “youthful vibrancy” or that it is a “re- 
conditioning”’ cream. 

(m) That the preparation heretofore designated Bleach Emollient will 
“lighten” or “bleach” the skin or that it will return to the skin the normalcy of 
youthful coloring. 

(x) That Soap Emollient “replenishes” the skin with youthful oils. 

(0) That the preparation heretofore designated Indian Oil Astringent con- 
tains “Indian”’ oils. 


The said Mme. Huntingford, Inc., further agreed not to use the 


word “bleach,” or any other word of similar import or meaning, as 


a part of the trade name for the product heretofore designated Bleach 
Emollient. 


The said Mme. Huntingford, Inc., further agreed not to use the 
n 66 
word “Indian,” or any other motel f similar import or meaning, as 


a part of the trade name for the product heretofore designated — 
Indian Oil Astringent. (Aug. 21, 1939.) 
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02422. Electric Fence Equipment—Qualities and Nature of Product.— 
A. G. Olscheske and R. B. McDowell, copartners doing business as 
Ideal Manufacturing Co., West Allis, Wis., vendor-advertiser, was 
engaged in selling electric fence equipment designated Ideal Electric 
Fence Controllers, and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication: 


(a) That any one can make a saying of 80 percent or any other definite 
amount by the use of an Ideal Electric Fence Controller, irrespective of the 
amount of fencing required. 

(bo) That the use of their Ideal Hlectric Fence Controllerg relieves the 
anxiety concerning the escape of livestock or eliminates fencing problems. 

(ec) That the use of an Ideal HElectric Fence Controller with a Single wire 
enclosure confines all livestock or any animal of such a size which would enable 
that animal to readily pass under or over that wire without coming in contact 
with it, or any animal whose natural covering or coat would serve to insulate 
it from electric shock at the probable point of its contact with the wire. 

(d) That the use of Ideal Electric Fence Controllers is a positive, certain 
or sure method to confine livestock. 

(e) That any fence equipped with an Ideal Blectric Fence Controller is 
more effective to confine livestock than any ordinary fence not so equipped. 
(Aug. 29, 1939.) 

02423. Soap—Safety, Nature of Product, Qualities, Ete.—The Procter 
& Gamble Co., a corporation, Cincinnati, Ohio, vendor-advertiser, 
was engaged in selling a soap designated Chipso and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That Chipso is safer for the hands than all other laundry soaps or, 
without justifiable qualification, is as safe for the hands as toilet soap. 

(bo) That the detergent action of Chipso is substantially different from that 
of all other soaps, or that it is the only soap producing “shampoo” action or 
employing a “suction” principle, or that either of such actions iy new. 

(c) That Chipso is unqualifiedly safe for all materials; that it will never 
weaken threads, or that it in and of itself protects the clothes from washtub 
wear and tear. 

(d) That laboratory tests establish that Chipso is superior to every other 
packaged soap for restoring whiteness to clothing. 

(e) That Chipso is made especially for any particular locality when such is 
not the fact. (Sept. 1, 19389.) 

02424. Cigar Lighter—Quality, Earnings, Profits and Opportunities.— 
Mid-West Map Co., a corporation, Aurora, Mo., vendor-advertiser, 
was engaged in selling a cigar lighter and advertisement display 
device designated Lite-O-Phone and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That the Lite-O-Phone is “absolutely” trouble free. 

(b) That the Lite-O-Phone is the first perfect cigar lighter. 
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(c) That agents or salespersons Selling Lite-O-Phones earn $100.00 a week 
and more, every week and every month, or any other sum in excess of the 
average amount consistently made by a substantial number of its agents or 
salespersons under normal conditions in the due course of business. 

(d) That its agents and salespersons are “euaranteed” earnings of $100 a 
week or’ any other sum. 

(e) That its agents and salespersons earn a profit of 300% to 400%, or any 
other specified percentage, unless said profits are consistently made by a sub- 
stantial number of its agents or salespersons under normal conditions in the 
due course of business. 

(f) That its agents and salespersons obtain repeat business from year to 
year with no additional investment. 

(g) That there is an unlimited field and great demand for its product. 

(h) That it offers agents and salespersons a money maker without equal. 

(i) That its product is 100% salable. ° 

(j) That its product will put its sales message before five hundred cus- 
tomers per day in each establishment where displayed, or any other number 
of prospective customers not definitely established by competent evidence. 

(k) That its agents or salespersons clear $20.00 to $60.00 on each lighter 
or sell individual advertisements at from $12.00 to $15.00 each, or any other 
sums, not definitely established by competent evidence. 

(1) That prospective agents or salespersons without previous selling ex- 
perience cannot fail selling its product. 

(m) That prospective agents or salespersons may earn $10,000 a year or 
any other sum not previously earned by any of its agents or salespersons. 
(Sept. 1, 1939.) 


02425. Correspondence Course—Opportunities and Earnings or Profit.— 
Wallace Luchs, Sr., Sylvan J. Luchs, and Ernestine F’. Luchs, a co- 
partnership, doing business under the trade name Washington School 
of Art, Inc., 1115 Fifteenth St., N. W., Washington, D. C., vendor- 
advertisers, were engaged in selling a correspondence course and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 


(a) That the field of Art offers new opportunities to trained men and 
women, unless the word “opportunities” is modified by the word “commercial.” 

(ob) That the person reading advertising sellers’ advertisements or purchas- 
ing their course of instruction has hidden talent. 

(c) That one may begin a career as an artist by the payment of $3.00. 

(d@) That the person reading advertising sellers’ advertisements and purchas- 
ing their course of instruction has the ability to make a career in art. 

(e) That there is any definite number of department stores or lithographers 
or photoengravers who use Commercial Art, unless and until such number of 
users is actually shown by authentic statistics. 

(f) That ability is a matter of training. 

(g) That persons taking advertising sellers’ course of instruction in Com- 
mercial Art can make profits or earnings within a specified period of time, 
which are in excess of the average net profits or earnings which have thereto- 
fore been consistently made in like periods of time by their active graduates 
in the ordinary and usual course of employment and under normal conditions 
and circumstances. 


| 
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The said Wallace Luchs, Sr., Sylvan J. Luchs, and Ernestine F. 
Luchs, further agreed that in their future advertising, where a word 
or phrase is used in connection with a specific claim or representa- 
tion of earnings or profits by way of qualification or limitation, such 
word, words, or phrases will be made equally as clear and plain as 
the specific claim or claims which they purport to limit or qualify. 
(Sept. 2, 1939.) 

02426. Radio Equipment—Nature of Product and Qualities—A. A. 
Haines and Amalia G. Haines, copartners, doing business under the 
trade names of V. & R. Manufacturing Co. and V. & R. Electro Mfg. 
Co., Detroit Lakes, Minn., vendor-advertisers, were engaged in selling 
aerial eliminators designated V. & R. Aerial Eliminators and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(@) That the V. & R. Aerial Eliminator: 

1. Is a “new” device, or materially different from other similar devices 
now on the market; 
2. Is equivalent to a 75-foot aerial in 4-inch attachment; 
. Is guaranteed to make outside aerials unnecessary ; 
. Will give international or all wave reception; 
5. Is a “Hi-Capacity” device; 

(6) That the V. & R. Aerial Eliminator produces better tone, improved 
volume or sharper selectivity ; 

(c) That the V. & R. Aerial Eliminator helps reduce static. (Sept. 8, 1939.) 

02427. Men’s Clothing—Composition—Herbert A. Strong Tailoring 
Co., a corporation, 2226 West Wabansia Ave., Chicago, IIl., vendor- 
advertiser, was engaged in selling men’s clothing and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


He GO 


(a) Designating, describing, labeling or representing as “wool,” “all wool,” 
or “woolen” the principal fabrics used in the manufacture of its clothing when 
not all of such fabrics are composed wholly of wool; 

(b) Designating, describing, labeling, or representing as “wool,” “all wool,” 
or “woolen” the principal fabrics used in the manufacture of its clothing which 
is made partly of wool and partly of cotton, silk, rayon, linen, or any other 
fiber, unless the same is designated, described, labeled or represented as “wool 
and cotton,” “wool and silk,” “wool and rayon,” “wool and linen,” ete., in the 
order of the predominating fiber content; 

(c) Designating, describing, labeling, or representing that any fiber or fibers 
contained in the fabrics used in the manufacture of its clothing are silk, when 
in truth and in fact said fiber or fibers are rayon or a fiber or fibers other than 
silk. (Sept. 11, 1939.) 

02428. Medicinal Preparation—Qualities and Special Price—W. C. 
Ohlendorf, an individual trading and doing business as Dr. Ohlen- 
dorf, 1924 Blue Island Ave., Chicago, Ill., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Dr. Ohlen- 
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dorf’s Tonic and agreed in connection with the dissemmation of 
future advertising, to cease and desist from representing directly or 
by implication : 

(a) That Dr. Ohlendorf’s Tonic is a competent treatment for the relief of 
weak, nervous, run-down conditions, sluggish kidneys, irritated bladder, weak 
nerves, backache, rheumatism, neuritis, diabetes, eatarrh of bladder and bowels, 
burning and frequently scanty urination due to anemia, and poor blood 
circulation ; 

(b) That Dr. Ohlendorf’s Tonic will tone up the kidneys, bladder and nerves, 
relieve rheumatism, neuritis, backache and frequent urination ; 

(c) That Dr. Ohlendorf’s Tonic is a diuretic to kidneys; 

(d) That Dr. Ohlendorf’s Tonic will in all conditions enrich the blood, and 
increase its circulation ; 

(e) That the price charged for the product is a special price. (Sept. 12, 
1939. ) 


02429, Medicinal Preparation—Qualities—C. Raymond Powell, an 
individual trading as Raymond Powell Co., Dermon Building, Mem- 
phis, Tenn., was engaged in the business of conducting an advertising 
agency which disseminated advertisements for a medicinal prepara- 
tion designated Blue Star Ointment on behalf of Jim Bourland, an 
individual trading as Star Products Co. and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 


(a) By the use of such terms as “Stop Skin Itch,’ “Puts Stop to Itching,” 
“Put a stop to itching torture,” or otherwise that the effect of “Blue Star Oint- 
ment” in relieving the itching due to eczema, rash, tetter, ringworm, pimples, 
scabies, between toes, or other similar superficial conditions of the skin, is 
permanent, 

(b) By the use of such terms as “extra effective,” “strikingly effective” or 
otherwise that the effect of “Blue Star Ointment” or of the medicines contained 
in it, in relieving the itching or the itching torture due to eczema, rash, tetter, 
ringworm, pimples, scabies, between toes, or other similar superficial conditions 
of the skin, is extraordinary or unusual. 

(c) That “Blue Star Ointment” soothes rawness, or that it is soothing when 
applied to raw surfaces of the skin. (Sept. 12, 1989.) 


02430. Books—Nature of Product, Qualities and Free Product—M. Fry- . 
field, an individual trading as The National Library Press, 110 West | 
42nd St., New York City, vendor-advertiser, was engaged in selling | 


books designated How to Draw from the Nude and Making Art Pay ° 
and agreed, in connection with the dissemination of future advertis- - 
ing, to cease and desist from representing directly or by implication: : 


(a) That said book “How to Draw From the Nude” teaches art as it is taught t 
in studios; will take the place of a studio; will give one a studio at home or pro- ~ 


fessional instruction; enables one to study as in classes with personal instruc- 
tion; is the most thorough or comprehensive book on art instruction published; 
that the pictorial illustrations in said book are actual photographs; 


(b) That said book “Making Art Pay” is free or given to purchasers of “How | 


to Draw From the Nude” without charge. (Sept. 14, 1939.) 


L 


if 


STIPULATIONS 1539 


02431. Massage Cream—Qualities—Mme. Nell E. Anderson, 1415 
Kcho Park Ave., Los Angeles, Calif, vendor-advertiser, was engaged 
in selling a bust developing cream designated Mme. Anderson’s Bust 
Developing Cream and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly or 
by implication: 


That massaging with her commodity, Mme. Anderson’s Bust Developing Cream 
in conjunction with a prescribed exercise of the bodily muscles or in any other 
manner or at all will enlarge the female bust of a human being by causing the 
breasts to become large and firm. (Sept. 14, 1939.) 


02432. Medicinal Preparation—Qualities, Nature of Manufacture and 
“Pharmacal.”—F, G. Neuhaus, an individual trading and doing busi- 
ness as Neuhaus Pharmacal Co., 824 South Kingsley Drive, Los 
Angeles, Calif, vendor-advertiser, was engaged in selling a medicinal 
preparation designated Dr. Custodis Oil of Garlic Capsules and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


(@) Will have an inhibiting effect on the production of or elimination of 
intestinal toxins. 

(0) Will bring about a reduction in hypertension or high blood pressure 
except when reference is made to a temporary reduction, not to exceed several 
hours, of hypertension due to muscular constriction of blood vessels. 

(c) Will modify the intestinal flora or bring about a correction of gastro- 
intestinal disorders. 

(d) Will be of value in the relief or treatment of headaches, thoracic 
oppression, dizziness or anorexia in any case other than where a temporary 
reduction of high blood pressure due to muscular constriction might be of 
value in giving temporary relief from such symptoms. 

(e) Is of value in the treatment of arthritis, neuritis or gall bladder 
infections. 

(f) Will remove the cause of any ailment. 

(g) Is prepared by a process which imparts superior virtues to said product 
or that tests have indicated that said product is superior to other preparations 
dependent upon garlic as the active ingredient. 

(h) By the use of the word “pharmacal” in his trade name or otherwise, 
that he prepares said product or maintains a pharmacy or pharmacal facilities, 
or that he maintains a laboratory wherein tests have been made indicting the 
efficacy of said product. (Sept. 15, 1939.) 

02433. Hosiery—‘“Direct to You,’ Manufacturer and Wholesale Prices.— 
H. F. Goring, an individual trading as The Direct Co., and Directo, 
221 Broad St., Savannah, Ga., vendor-advertiser, was engaged in the 
direct selling of Hosiery and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

From the use of the trade names “The Direct Company” and “Directo,” 


and from use of the words “Direct from mill” or any other words or phrases 
of like import so as to represent thereby, directly or by implication, that the 
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merchandise which he sells is shipped direct to customers from a mill or 
factory or that he owns, operates, or controls the mill or factory in which 
said merchandise is manufactured. 

From representing, by the use of words and phrases such as “Wholesale to 
You” and “Wholesale direct to you,” or in any other manner, that the price at 
which his product is offered to the general purchasing public is a wholesale 
price. (Sept. 18, 1939.) 


02434. Soap—Composition, Qualities, and Comparative Merits.—The 
Procter & Gamble Co., a corporation, Cincinnati, Ohio, vendor-adver- 
tiser, was engaged in selling a soap designated P and G The White 
Naphtha Soap and agreed, in connection with the dissemination of 
future advertising to cease and desist from nepresentang directly or 
by implication : 


(a) That P and G The White Naphtha Soap contains a unique ingredient 
which makes it the only soap which will remove stubborn “deep down” dirt 
from clothes. 

(bo) That P and G The White Naphtha Soap is kind to all sorts of fabrics: 
and colors, or that it never fades colors, unless directly limited in context to 
reference to colors which are washable. 

(c) That the use of P and G The White Naphtha Soap enables one to cut 
washing time, or that it loosens dirt faster or washes clothes whiter, or any 
other statement purporting to express a comparison, unless the basis of the com- 
parison is stated in direct connection therewith. (Sept. 19, 1939.) 


02435. Medicinal Remedy and Stain Remover—Comparative Merits and 
Qualities —The John Puhl Products Co., a corporation, 3640 Pershing 
Road, Chicago, Ill., vendor-advertiser, was engaged in selling a solu- 
tion to be used as a stain remover and also for a medicinal preparation 
designated Fleecy White and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That any mixture of Fleecy White and water is the equivalent in chlo- 
rine concentration to Dakin’s Solution. 

(6) That Fleecy White is a competent remedy in the treatment of poison ivy, 


poison oak, sumac, insect bites, or minor burns, unless limited to cases in which 
secondary infection has supervened. 

(c) That said preparation is a competent remedy in the treatment of Ath- 
lete’s Foot or Barber’s Itch. 

(ad) That said preparation will destroy the fungus that causes Athlete’s Foot. 

(e) That said preparation is a competent remedy for sores of all types or for 
cuts or scratches, unless limited to such benefits as may result from its use as 
a germicide or antiseptic dressing. (Sept. 19, 1989.) 


02436. Gelatine—Government Standard.—Charles B. Knox Gelatine 


Co., Inc., a corporation Johnstown, N. Y., vendor-advertiser, was en- 
BGS in ne gelatine designated Knox Gelatine and agreed, in con- 
nection with the, dessemination of future advertising, to cease and 
desist from representing directly or by implication: 


That the United States Government has created a standard of purity for | 


gelatine. (Sept. 19, 1939.) 


STIPULATIONS 1541 


02438." Cosmetics—Nature of Product, Qualities, and Competitive Prod- 
ucts.—Luxor, Ltd., a corporation, 1355 West 31st St., Chicago, IL, 
vendor-advertiser, was engaged in selling cosmetics designated Luxor 
Special Formula Cream and Luxor Complexion Powder and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


(a) That a cosmetic now designated Luxor Special Formula Cream or any 
other cosmetic containing substantially the same ingredients or possessing the 
Same properties whether sold under this name or any other name: 

1. Is a new type of cleansing cream. 
2. Is a scientific facial treatment. } 
38. Will aid the complexion without danger of wax-clogged or wax-sealed 
pores. 
Is the product of unlimited research. 
Contains oils that penetrate deeply into the skin. 
Results in a beauty magic by a reverse emulsion action. 
Produces never failing beauty results. 
. Reaches into the pores of the skin. 
. Will cleanse and beautify the skin better than any other cream. 

(b) That for centuries cold creams and cleansing creams have been made 
with oils bodied up with waxes, unless qualified to indicate that not all of 
said creams contained waxes. 

(c) That wax in cold or cleansing creams may clog or seal the pores. 

(d) That a cosmetic now designated Luxor Complexion Powder or any 
other cosmetie containing substantially the same ingredients or possessing the 
same properties whether sold under this name or any other name: 

1. Possesses sensational resistence to moisture that is a real mystery. 
2. Affords real beauty protection. 

(e) That face powders containing moisture-absorbing ingredients are apt 
to, or may, clog or seal the pores or pore openings of the skin, or form sebaceous 
plugs. (Sept. 22, 1939.) 


02439. Hosiery, Shirts and Lingerie—Free Selling Plan, Nature of Plan, 
Limited Offer, Nature of Product, Earnings, Opportunities, “Certified,” Com- 
position, Ete—H. D. Heyman, an individual, trading and doing 
business as Certified Silk Hosiery Co., 221 West Washington St., Chi- 
cago, IIl., vendor-advertiser, was engaged in advertising for agents to 
sell and through such agents as well as direct to the consumer, offer- 
ing for sale, and selling hosiery, shirts, and lingerie designated 
“Certified Hosiery,” “Certified Shirts,” and “Certified Lingerie” and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 


OI oT 


(a) That any of his selling plans is “Free” so long as any charge is made 
or deposit required or service is to be rendered therefor. 

(b) That his products may be tried without cost or risk unless all quali- 
fying conditions of the transaction are stated in direct connection therewith, 
or that said products may be obtained at wholesalers’ cost or that no invest- 
ment is needed to become an agent for said products. 


1 Stipulation 02437 not released. 
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(c) That any of respondent’s plans enable a person to start a wholesale 
business without investment or that no canvassing is needed to sell said 
products. 

(d) That there is a time limit within which any offer must be accepted or 
that a time limit has been extended for any individual unless and until a 
definite time limit is set for a particular offer at the expiration of which the 
offer is withdrawn. 

(e) That a new process doubles the wear of respondent’s hosiery or that 
the same are snag-resisting, or that by the use of said products the problem 
of “runs” in hosiery is eliminated. 

(f) That the method of designing, the cut or method of construction of 
any of said products assures a perfect fit. 

(g) That his supply of selling plans is limited. 

(h) That by selling said products one may be assured of a steady income or 
that sales persons or agents will have the chance or opportunity of earning $28.50 
a week or any other sum in excess of the average amount consistently made by 
a substantial number of his agents under normal conditions in the due course 
of business. 

(i) That when a person once buys said products the agent is assured of that 
person’s business in the future or that what profit one agent has made may be 
made by another. 

(j) That said socks eliminate the need for darning or that said hosiery will 
give almost double ordinary wear, or that the thread from which any of said 
products is composed is made by a revolutionary new process. 

(k) By the use of the word “Certified” in his trade name or otherwise that 
the quality, cut, design, composition, or any other feature of said products is 
“Certified” unless and until (1) there is issued a certificate to that effect by 
a qualified individual familiar with the facts; or (2) an equivalent to the con- 
tents of such certificate is clearly set forth on said products, e.g., by the print- 
ing, labeling and /or transferring on said products by the producers or manu- 
facturers of said products, a descriptive statement as to the portions of said 
products containing silk and the portions of said products containing other than 
silk fabrics. 

(1) That any of said hosiery, socks, or lingerie are “silk,” provided that if the 
body or boot of said hosiery or socks is composed wholly of silk, the respondent 
is not hereby inhibited from using the word “silk” to describe said hosiery or 
socks, provided that the word “silk” is immediately accompanied by some other 
word or words printed in type equally as conspicuous as that in which the word 
“silk” is printed so as to indicate clearly the composition of such portions of 
said hosiery or socks as are not composed wholly of silk; and provided further 
that if the word “silk” is used to describe lingerie and it contains material other 
than silk, it shall be so stated in direct connection therewith and in an equally 
conspicuous maner as the word “silk” is used, what proportion of the fabric 
of said garment is silk and the composition of the fabric other than silk, 


The respondent further agreed to cease and desist from the use of 
the word “silk,” as a part of his trade name or otherwise, as a brand 
or designation of any merchandise of said business which is not com- 
posed wholly of silk unless such trade name or phrase containing the 
word “silk” shall be accompanied by a full disclosure of the fabric 
content of each garment in such a manner as to indicate to all persons 
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handling or purchasing the same the true fabric content of each gar- 
ment. (Sept. 25, 1939.) 

02440. Device for Electrifying Stock Fences—Qualities—L. D. Leach, 
an individual, operating under the trade name of LeJay Manufactur- 
ing Co., 1406 West Lake St., Minneapolis, Minn., vendor-advertiser, 
was engaged in selling a device for electrifying stock fences designated 
LeJay Electric Fence Controller, and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That, used in conjunction with the LeJay Electric Fence Controller, one 
strand of wire will confine animals of varying sizes, or will confine animals as. 
efficiently as a fence of several strands, or that it will enable users to save 
80% of livestock fencing costs unless the circumstances of such saving are clearly 
explained. 

(b) That a single charged wire can be used successfully in restraining all 
animals, or by any general terminology that it will restrain animals with a coat 
of hair which forms a natural insulation against the charge. (Sept. 25, 1939.) 

02441. Grapefruit Juice—Composition and Comparative Merits.—The 
Ralph H. Jones Co., a corporation, Carew Tower, Cincinnati, Ohio, 
was engaged in the business of conducting an advertising agency 
which disseminated advertisements for a beverage designated Kroger’s 
Country Club Brand Grapefruit Juice, on behalf of The Kroger Gro- 
cery and Baking Co., Cincinnati, Ohio, and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication : 

That sugar syrup is usually used in flavoring grapefruit juice or from other- 
wise representing or implying that Kroger’s Country Club Brand Grapefruit 
Juice is the only grapefruit juice to which dry sugar is added. (Sept. 26, 1989.) 

02442. Grapefruit Juice—Composition and Comparative Merits.—The 
Kroger Grocery and Baking Co., a corporation, Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling a beverage designated 
Kroger’s Country Club Brand Grapefruit Juice and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That sugar syrup is usually used in flavoring grapefruit juice or from 
otherwise representing or implying that its product is the only grapefruit juice 
to which dry sugar is added. 

(b) That competing products of equal quality contain a lesser quantity, 
unless such is an actual fact, or from otherwise making any misleading or 
disparaging statement regarding competing products or any false comparison 
therewith. (Sept. 27, 1939.) 

02443. Corn Treatment—Qualities, Results, and Safety—Whitney B. 
Corner, an individual doing business as Corn-Off Co., 3306 Club 
Drive, Los Angeles, Calif., vendor-advertiser, was engaged in selling 
a corn treatment designated Corn-Off and agreed, in connection 
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with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That the product Corn-Off will “eyre” corns or similar formations on 
the epidermis or cause them to disappear. : 

(b) That the product Corn-Off will produce any results in any period of time 
or will have any finality of results or that it will produce any results faster 
than products for similar uses and purposes. 

(c) That there is no pain or soreness in connection with the use of this 
product. 

(d) By stating Corn-Off contains no acid, ether, collodion or any other in- 
gredient or by any other similar representation that the product Corn-off will 
not cause harm or soreness or hag no ingredient which might be harmful. 
(Sept. 28, 1939.) ; 

02444, Wheat Flour—Qualities and Comparative Merits——Tri-State 
Milling Co., a corporation, trading as Tri-State Milling Co. and as 
Rapid River Milling Co., Rapid City, S. Dak., vendor-advertiser, was 
engaged in selling wheat flour designated Trisco Flour and Swan’s 
Down Flour and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

(a) That spring wheat, or Black Hills South Dakota spring wheat, or the 
flour milled therefrom, have greater strength, a higher protein content, or a 
higher absorption factor—or that they make better looking or finer textured 
loaves of bread or more loaves of bread per bag than all winter wheats or all 
brands of winter wheat flour; or that they are superior in these respects to 
any other wheat or flour having as high a protein content. 

(b) That spring wheat possesses features or qualities superior to those of 
winter wheat or is preferred to winter wheat for the milling of all-purpose 
flour. 

(c) That spring wheat is the only type of wheat or that the flour milled 
therefrom is the only flour with which best baking results may be obtained; or 
which contains the maximum amounts of protein; or which possesses certain 
natural characteristics desirable for all-purpose baking. 

(d) That Swan’s Down flour makes more loaves of bread per bag or bakes 
bread of better texture or appearance than any other brand of flour. 

(e) That bread baked with Swan’s Down flour has a more desirable flavor 
than bread baked from other brands of spring wheat. 

(f) That Swan’s Down flour contains all of the food elements necessary for 
health. 

(g) That bread made with Swan’s Down flour or spring wheat flour has 
greater food value than bread made with winter wheat flour. (Sept. 28, 1939.) 


02445. Books and Pamphlets—Qualities, Results and Guarantee.— 
Monte Publishing Co., Inc., a corporation trading as such and as 
The Library of Systems, 511 Oakland Ave., Baltimore, Md., vendor- 
advertiser, was engaged in selling books and pamphlets designated 
“The Double Check System,” “The Master Key System,” “The Pub- 
lishers Method,” “The One-a-Day System,” “The Guaranteed 50% 
System,” “The Winfast Method,” “The Easy Money System,” “The 
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Spothght System,” “The Trainer’s Long Shot System,” “The Pres- 
sure Play-Cinch System,” “The Arithmometer,” “Pittsburgh Phil’s 
Method,” “Surety System,” “The World’s Famous Man O’War 
Method” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 

(a) That the books or pamphlets or the systems, plans, or methods of betting 
mentioned in the advertising comprise or contain the world’s best turf systems. 

(bo) That any of said books, pamphlets, or any of the said plans, or systems 
of betting gets many long shots; selects winners of the entire cards, or more 
horses that win, place or show, than any other method; has produced astounding 
results, or astounded its followers; has many accomplishments; returns better 
than 70% or any other percentage of winners; breaks down all barriers; 
achieves results; overcomes all obstacles; plays only fit horses; cannot be sur- 
passed ; will win more money on average per week, or any given period of time, 
than any other system. 

(c) That any of the books or pamphlets, or any system of betting mentioned 
in the advertising, is a certain winner; a powerful plan or all that the name 
implies; a worth-while method of operation; based on logic; a wonderfully 
balanced progression or regression plan; designed: to, or does, overcome long 
strings of losses; a safe and sane method; conservative or steadfast; tested or 
proved; a successful plan; shows a net profit of any percentage or sum over 
any designated period of time, on any specified amount of capital invested. 

(d) That by the use of any of said books, pamphlets or systems of betting 
one’s turf investments should, or would, produce a monthly profit or win all he 
wants; $50 or any specific sum would carry one through his worst runs of 
losses; profits pile up steadily or consistently, or at all; every play is arrived at 
properly or by definite calculation; no guesswork or haphazard methods are 
employed. 

(e) That the users of any of said books or pamphlets, or the following of 
any such systems or plans of betting have the habit of success. 

(f) That any of said books or pamphlets, or any of the methods or plang of 
betting mentioned in the advertising, is a “guaranteed” method. (Sept. 28, 
19389.) 


02446. Nursery Stock—Opportunities, Qualities, Free, Ete—-Wm. C. 
Moore & Co., Inc., a corporation, Newark, N. Y., vendor-advertiser, 
was engaged in selling nursery stock through agents or sales persons 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That all persons, regardless of age, sex, location, education, experience 
or business qualifications, can succeed as a sales person for respondent. 

(b) That the free “Salesmanship and Landscape Lessons,” given by respondent 
to its salespersons, imparts a knowledge of landscape work that quickly enables 
even the most inexperienced men to properly advise home owners in regard 
to location, planting and ordering of correct trees, shrubs, vines, ete. 

(c) By the use of the phrase “must be satisfied with $385 weekly at the 
~ start,” or in any other manner, that it has a vacant position or job consisting 
of landscape work and handling orders for old and new customers carrying a 
definite salary or wage of $35 weekly to be paid from the start to the person 
selected to fill such vacancy, or that it is not in fact seeking the services of 
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numbers of sales agents or solicitors to sell nursery stock on a commission 
basis. (Oct. 2, 1939.) 

02447. Medicinal Preparation—Qualities and Ailments—Van De Mark 
Advertising, Inc., a corporation, Times-Star Tower, Cincinnati, Ohio, 
was engaged in the business of conducting an advertising agency 
which disseminated advertisements for a medicinal preparation des- 
ignated Floradex on behalf of Harold T. Maloney, an individual 
trading as Floradex Co., Columbus, Ohio and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication : 

(a) That Floradex is marvelous or new. 

(bv) That constipation is the factor behind most human ills and ailments 

(c) That Floradex will keep a person from being sick, or restore or build 


health, or will enable cne to gain vim and vigor. 
(d) That Floradex is a benefit in removing the cause of most common ail- 


ments. (Oct. 2, 1939.) 

02448. Olive Oil—‘Certified” and Packed by Institute, Composition, 
Qualities, Etc—International Importing Co., Inc., a corporation, 3822 
Tremont St., Boston, Mass., vendor-advertiser, was engaged in sell- 
ing olive oil designated Agorole Olive Oil and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That Agorole Olive Oil is packed and certified by the Olive Oil Institute 
of America, or any other “institute” unless said olive oil is actually certified 
and packed by an “institute” properly so constituted. 

(b) That Agorole Olive Oil is the only “certified” Greek Virgin Olive Oil; 
or the only “certified” Virgin Olive Oil in America. 

(c) That Agorole Olive Oil contains vitamins B, D and HE. 

(d) That refined olive oil contains no vitamins. 

(e) That Agorole Olive Oil contains any specific medicinal ingredients. 

(f) Lhat Agorole Olive Oil is a treatment for ulcers of the stomach and gall 
bladder disorders. F 

(g) That the authorities do not recognize the difference between refined and 
virgin olive oil. (Oct. 9, 19389.) 

02449. Lace—Nature of Product.—Joseph Chabbott and Julius 
Chabbott, copartners operating under the firm name of Chabbott’s, 
941 F St., N. W., Washington, D. C., vendor-advertiser, was en- 
gaged in selling Chinese Fillet Banquet Cloths designated as Tus- 
cany Lace and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by im- 
plication: 


That any Banquet Cloths or other articles sold by them are Tuscany Lace, 
unless they are in fact true Tuscany Lace. (Oct. 9, 1939.) 


02450. Medicinal Preparation—Qualities, Ete—Charles A. Thayer, an 


individual trading as Ta-Kay Laboratories, and T-K Laboratories, , 


> if . . } 
P. O. Box 584, Topeka, Kans., vendor-advertiser, was engaged im } 


STIPULATIONS 1547 


selling a medicinal preparation designated Ta-Kay and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


That a medicinal preparation now designated Ta-Kay, or any other medicinal 
preparation containing substantially the same ingredients or possessing the 
same properties, whether sold under that name or any other name— 

(a) Is a remedy or effective treatment for eczema, inflammation of the skin 
not due to minor superficial causes, hickies, itching skin conditions, insect 
bites, sore hands, pimples, rash, scabies, athlete’s foot, hives, shingles, or that 
it will do more than temporarily relieve the itching irritations and minor pains 
Where due to or associated with superficial skin conditions, or caused by or 
associated with the various disorders named. 

(6) Will bring effective, long-lasting relief from itching, burning or pain due 
to or associated with the skin disorders and conditions hereinbefore named. 

(c) That doctors use a preparation of the same or similar composition as a 
treatment for other than external irritant plant poisons, prickly heat, sunburn 
and the itching irritations and minor pains due to or associated with the various 
other disorders and skin conditions hereinbefore mentioned. (Oct. 11, 1939.) 


02451. Food Supplements—Qualities and Safety.—Vita Products, Inc., 
a corporation, Zeeland, Mich., vendor-advertiser, was engaged in sell- 
ing food supplements designated Nutrimere and Nepter Kelp and 
Cod Liver Oil Tablets and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 


(a) That Nutrimere supplies any mineral or other substance with the excep- 
tion of iodine, in therapeutic quantities. 

(b) That Nepter Kelp and Cod Liver Oil Tablets supply any mineral or 
other substance except iodine and Vitamin D in therapeutic quantities. 

(ce) That Nutrimere is of any value in the treatment of any condition or 
disease unless specifically limited to those cases which are due to iodine 
deficiency, and then only to the extent of supplementing the iodine consumed, 
or that Nepter Kelp and Cod Liver Oil Tablets will be of any greater ‘value 
unless specifically limited to such results as may be expected by reason of the 
Vitamin D content, or that either product constitutes a competent remedy or an 
effective remedy for arthritis, anemia, goiter, rickets, asthma, constipation, 
colds, catarrh, hay fever, or high or low blood pressure. 

(ad) That Nutrimere is a weight normalizer. 

(e) That the average diet in the United States is deficient in any elements 
which would be supplied by Nutrimere or Nepter Kelp and Cod Liver Oil 
Tablets. 

(f) That Nutrimere and Nepter Kelp and Cod Liver Oil Tablets are not 
drugs or do not contain drugs. 

(g) That Nutrimere will assure children the proper material “to grow on”, 
or will assure sound teeth. 

(nt) That either Nutrimere or Nepter Kelp and Cod Liver Oil Tablets is a 
tonic. 

(i) That said Nutrimere and Nepter Kelp and Cod Liver Oil Tablets promote 
heart or liver action, good skin, or thyroid health. 

(j) That said Nutrimere and Nepter Kelp and Cod Liver Oil Tablets, either 
directly or indirectly, affect the cause of dental decay or pyorrhea. 
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(k) That said Nutrimere and Nepter Kelp and Cod Liver Oil Tablets aid 
digestion, hasten metabolism, or effect a change of old for new material, im- 
prove or normalize elimination, help to build up the alkaline reserve, tone up 
the system, effect or maintain a proper balance in the blood stream, or keep up 
one’s energy or resistance. 

(1) That said Nutrimere and Nepter Kelp and Cod Liver Oil Tablets add 
extra pounds, aid or establish normal body weight or good health, or that their 
use is a safe way to (correct) one’s weight. 

(m) That one takes no chance of harming himself with said Nutrimere or 
Nepter Kelp and Cod Liver Oil Tablets, or that they are safe to use. 


™he said Vita Products, Inc., further agreed that in all future 
advertising of said products it will publish a conspicuous warning 
to the effect that said products may be harmful to some individuals 
and in such cases should be taken only under proper medical super- 
vision. (Oct. 16, 1989.) 


02452. Medicinal Preparations and Cosmetics—Qualities, Composition, 
Special or Limited Offers, Free, Ete—McKesson and Robbins Inc., a 
corporation, trading as Golden Brown Chemical Co., Bridgeport, 
Conn., vendor-advertiser, was engaged in selling medicinal prepara- 
tions and cosmetics designated Golden Brown Hair Dressing, Golden 
Brown Ointment, Golden Brown Soap, Flowers of Liberia Tale, 
Golden Brown Lipstick, and Flowers of Liberia Rose Almond Lotion 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That any of said preparations “penetrates” or invigorates the hair roots; 
nourishes the scalp; or “penetrates” the pores. 

(vb) That any of said preparations banishes rash or tetter; or causes 
blemishes or blotches to disappear. 

(c) That any of said preparations is good for mother’s or baby’s skin, tones 
up the skin, brings a return of health or girlhood glow to the skin; clears the 
complexion; or defeats perspiration odor. 

(d) That any of said preparations is scented with or contains ingredients 
from the flowers of Liberia. 

(e) That Golden Brown Lipstick is “waterproof.” 

(f) That either the Beauty Culture Course or diploma included in its 
so-called Special Offers to prospective agents is of any value; or that the 
advertiser-vendor has any legal authority to issue or award a diploma. 

(g) That any of said so-called Special Offers is limited to one agent, unless 
adhered to, that any offer is special which is open to any person who may 
answer the advertisement and is not limited with respect to time. 

(h) Using the term “free” or any other term of similar import or meaning 
to describe or refer to merchandise offered as compensation for distributing 
this advertiser-vendor’s merchandise unless all of the terms and conditions of 
such offer are clearly and unequivocally stated in equal conspicuousness and in 
immediate connection or conjunction with the term “free” or any other term 
of similar import or meaning and there is no deception as to the price, quality, 
ckaracter or any other feature of such merchandise, or as to the services to 
be performed in connection with obtaining such merchandise. 
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The said McKesson and Robbins Inc. further agreed to cease and 
desist from the use of the words “Rose” or “Almond” as a part of the 
trade name of any of its products unless such product is composed 
principally of Rose and Almond ingredients. (Oct. 17, 1939.) 

02453. Medicinal Preparation—Use or Standing, Qualities and Testi- 
monials.—Templetons, Inc., a corporation, 1517 Broadway, Buffalo, 
N. Y., vendor-advertiser, was engaged in selling a medicinal prep- 
aration designated Raz-Mah and agreed, in connection with the 
dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) That a medical preparation now designated Raz-Mah, or any other. 
medical preparation containing substantially the same ingredients or possess- 


ing the same properties, whether sold under that name or any other name, is 
sold by all druggists. 

(bo) That sufferers from asthma will be almost instantly relieved from 
wheezy, difficult breathing by Templetons Raz-Mah Capsules. 

(c) That sufferers from hay fever will be speedily, quickly or almost in- 
stantly relieved from sneezing, itching and excessive watery secretions in the 
nose and eyes associated with hay fever, by Templetons Raz-Mah Capsules. 

(d@) That coughs due to bronchial irritation or otherwise will be speedily, 
quickly or almost instantly relieved by Templetons Raz-Mah Capsules. 

(e) That sufferers from smokers’ cough and bronchial irritations are re- 
lieved by Templetons Raz-Mah Capsules. 

(f) That the use of Templetons Raz-Mah Capsules will prevent bronchial 
irritations from developing into asthma. 


The said Templetons, Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Oct. 17, 1939.) 

02454. Poultry Feeds—Qualities and Comparative Merits—The Quaker 
Oats Co., a corporation, 141 West Jackson Boulevard, Chicago, Il., 
vendor-advertiser, was engaged in selling poultry feeds designated 
Ful-O-Pep and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly 
or by implication: 

(a) That the Ful-O-Pep feeding plan “assures” more and better chicks. 

(ob) That Ful-O-Pep mashes or Ful-O-Pep chick starter constitutes the best 
way of combatting and preventing gizzard lesions. 

(c) That Ful-O-Pep feeds are the most profitable to use or to sell, or will 
enable prospective purchasers to secure more eggs or will result in growing 
more or better chicks, or will produce more big, sound-shelled premium eggs, 
unless the comparatives are clearly and specifically stated in direct connection 
with such claims. 

(d) That Ful-O-Pep feeds will “assure’’ more and better quality eggs or 
better poultry. (Oct. 17, 1939.) 

02455. Insecticide—Qualities—Midland Chemical Laboratories, Inc., 
a corporation, Dubuque, Ia., vendor-advertiser, was engaged in sell- 
ing an insecticide designated Mill-O-Cide and agreed, in connec- 
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tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That the insecticide preparation now designated as Mill-O-Cide, or any 
other insecticide preparation containing substantially the same ingredients or 
possessing the same properties, whether sold under that or any other name, is 
effective in the destruction of all insects, eggs and larvae of insects, or in the 
destruction of any insects, eggs and larvae of insects with which it does not 
come in contact. 

(b) That it is a double strength insecticide. 

(c) That it will prevent or eliminate infestation in foodstuffs and in places 
where foodstuffs are kept and stored. 

(d) That it will keep bugs and insects away from foodstuffs and places 
where foodstuffs are kept and stored. (Oct. 19, 1989.) 

(2456. Medicinal Preparation—Qualities, Ete—A.C. Morton, an indi- 
vidual doing business under the trade name of Morton Distributing 
Co., Sedalia, Mo., vendor-advertiser, was engaged in selling a medic- 
inal preparation designated Russell’s Black Gold Oimtment and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) Is a competent remedy in the treatment of Eczema, Psoriasis, Acne or 
any other affections of the skin which are due to or based upon a systemic or 
constitutional background. 

(b) Is a competent remedy in the treatment of Athlete’s Foot or any other 
affections of the skin resulting from a deep seated invasion of the skin by a 
group of fungi. 

(c) “Will take care of practically any of the common run of skin trouble.” 

(d@) Draws out impure, poisonous waste matter. 

The said A. C. Morton further agreed in promoting the sale of his 
said product, to publish a warning to his customers that its pro- 
longed, continued use may produce malignant skin irritations. (Nov. 
1, 1939.) . 

02457. Poultry Remedies, Etc—Qualities and Results.—_F. R. Glover, 
an individual, Cortland, N. Y., vendor-advertiser, was engaged in 
selling poultry remedies, etc., designated Glover’s Poultry Tonic, 
Glover’s Conditioning Powder, Glover’s Roup Cure (Liquid), Glo- 
ver’s Cholera Cure, Glover’s Pox Cure, Glover’s Poultry Wormer, 
Glover’s Louse Exterminator, Ratin, a preparation for exterminating 
rodents, Poultry Diseases, a book, and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

(a) That Glover’s Poultry Tonic— 


1. Builds up the resistance of a flock so that it will not be liable to 
disease. 
2. Increases the egg yield of a flock three-fold, or in any material amount. 
3. Enables one to raise chicks without losing any by disease. 
(6) That Glover’s Conditioning Powder— 
1. Is the world’s greatest conditioner. 
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2. Will put every class of stock in the “pink of condition.” 
38. Will keep down fever in poultry. 
4, Will condition cocks to win. 
(c) That Glover’s Roup Cure and Glover’s Powdered Roup Cure— 
1. Will cure roup, colds, rattles, canker and all kindred diseases of 
poultry. 
2. Are tonics. 
38. Serve as preventatives of disease. 
(d@) That Glover’s Roup Cure (Liquid)—Keeps the passages of the head and 
throat of poultry open and heals the delicate membranes. 
(e) That Glover’s Powdered Roup Cure— 
1. Drives the poison from the blood of poultry, and 
2. Brings about a sure, speedy and complete cure of roup. 
(f) That Glover’s Cholera Cure— 
1. Is an effective remedy or competent treatment for cholera or bowel 
troubles of poultry. 
2. Has saved many chickens from dying. 
3. Is a “cure” for cholera or bowel troubles of poultry in any stage. 
4. Cures ordinary diarrhea and white diarrhea. 
5. Will check the worst attack of cholera at once and soon cure it. 
(g) That Glover’s Pox Cure—Is an effective remedy or competent treatment 
for Favus, Scurvy and all like diseases of poultry. 
(h) That the powder included in Glover’s Pox Cure eliminates the poison 
from the blood of poultry affected with Pox and the ointment heals the sores. 
(i) That Glover’s Poultry Wormer— 
1. Is a sure cure for “all” worm troubles in poultry. 
2. Will rid one’s flock of worms. 
(j) That Glover’s Gapes Cure is an absolute cure for gapes. 
(k) That Glover’s Louse Exterminator— 
1. Will keep fowls free from head and body lice and mites of all kinds. 
2. Gets the mites as soon as the nits hatch out. 
3. Is “sure” to kill the lice. 
4, Will rid one’s flock of lice. 
(1) That Ratin is effective for eliminating mice and rats of all sizes. 
(m) That his book entitled “Poultry Diseases”— 
1. Explains fully the cause of each disease. 
. Gives the symptoms of poultry diseases in such a manner as to enable 
the layman to readily distinguish one disease from another. 
83. Offers the best possible treatment for various poultry diseases. 
4. Prescribes the best known remedy for various poultry diseases. 
(n) That Range Paralysis, Brooder Paralysis and Leg Weakness in poultry 
come from intestinal poisoning and in many cases from worms. 


bo 


The said F. R. Glover further agreed to cease and desist from 
_representing through the use of the word “cure” as a trade name or 
designation for any of his preparations, or through any other means 
and in any manner that any of his preparations are cures. (Nov. 3, 
1939.) 

02458. Book of instructions—Qualities—Pioneer Publications, Inc., 
a corporation, 1270 Sixth Ave., New York City, vendor-advertiser, 
was engaged in selling a book of instructions on dancing and agreed, 
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in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 

That, anyone by reading the information and following the instructions in said 
book, will be enabled to dance with ease or assurance or will be enabled to become 
a wonderful dancer or that thereby anyone can, with but a few hours practice, 
learn to dance. (Nov. 6, 1989.) 


02459. Cough Remedy Formula—Qualities and Source or Origin.—R. A. 
Nichols, an individual, 118 York St., Rumford, Me., vendor-adver- 
tiser, was engaged in selling a formula for compounding a cough 
remedy designated Mexican Cough Remedy and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

That the use of a cough remedy, now designated and described as “Mexican 
Cough Remedy” or any other preparation containing substantially the same 
ingredients, or possessing the same properties whether the formula is sold under 


that name or any other name; 
(a) Will stop, check, or have any effect on the cause, course, or degree of 


night sweats, or ; 

(b) Will purify the blood or relieve coughs not due to or associated with colds, 
or do more than temporarily relieve the irritation of the mucosa it may reach 
and lave, or 

(c) Supply energy for the human body. 

It is further agreed that the said R. A. Nichols will cease and desist 
from designating, or describing the formula he offers for sale, or the 
syrup composed according to such formula as “Mexican” by using the 
term “Mexican,” or any other word or term that simulates “Mexican” 
by spelling or sound. (Nov. 3, 1939.) 

02460. Cosmetic Preparations—Qualities, Composition, Special or Intro- 
ductory Prices, Ete.—Bar-Je, Inc., a corporation, 540 North Michigan 
Ave., Chicago, Ill. vendor-advertiser, was engaged in selling 
numerous cosmetic preparations including “Bar-Je Dry Skin 
Cleanser” and “Bar-Je Night Cream,” formerly designated “Bar-Je 
Lipid Cleanser” and “Bar-Je Lipid Cream,” and agreed, in connec- 
tion with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That such preparations will supply nourishment, feod values or building 
materials to the skin or underlying tissues; or will duplicate, restore, main- 
tain, replace or replenish the natural oils; or will overcome dry skin or impart 
or maintain a protective film on the skin; or will make or keep the skin young, 
youthful or looking young or youthful; or will prevent or remove lines or 
wrinkles in the skin. 

(6) That such preparations contain Lipiderm, or that there is any product 
or element recognized, designated or known as Lipiderm. 

(c) That said preparations are new, secret, newly discovered, or scientific in 
composition, principle, method of application, or use; or that such methods 
are adhered to only in Bar-Je products. 
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(d) That any price is special or introductory unless it is a price substantially 
lower than the price at which such preparation is customarily sold, specifically 
limited to a reasonable time, and discontinued at the end of such time limit. 
(Noy. 8, 1989.) 


02461. Turkey Feed and Hog Feed—Profits, Qualities, Comparative 
Merits, Ete—The Early & Daniel Co., Inc., a corporation, 1117 W. 
Sixth St., Cincinnati, Ohio, vendor-advertiser, was engaged in selling 
a turkey feed designated Tuxedo Turkey Growing & Developing 
Mash and a hog feed designated Tuxedo Porkmaker, and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication : 


(a) That the feeding of Tuxedo Growing & Developing Mash will enable 
one to have an increase in profits over profits that might be obtained by the 
feeding of any other similar products. 

(0) That the feeding of Tuxedo Growing & Developing Mash will cause an 
increase in the development and growth of poults and turkeys over such 
development and growth as may be obtained through the feeding of any other 
Similar products. 

(ec) That correct feeding will assure one of an increase in profits or that 
feed alone is responsible for the quality or size of poultry or stock. 

(d) That Tuxedo Growing & Developing Mash will insure large bodied 
breeders or that by feeding this product one is assured strong or healthy or 
vigorous poults or that the vitamin guarantee offered with this product will 
assure such results. 

(e) That Tuxedo Growing & Developing Mash is a better balanced feed 
than any other similar products. 

(f) That Tuxedo hog feeds are complete feeds of highest quality. 

(g) That by feeding Tuxedo Porkmaker a person may expect hogs to attain 
any definite weight within any specific time, greater than the average weight 
obtained by other persons feeding said product or similar products under 
normal conditions; or that any unusual weight has been obtained by a person 
or persons feeding said product unless in direct connection therewith full 
disclosure is made of the conditions under which such feeding was carried on. 
(Nov. 8, 1989.) 

02462. Cosmetics—Qualities, Ailments, and Nature of Product.—Curtis 
A. Davis, an individual, operating under the trade name of Jane 
Cook Method, 123 West Avenue, 30, Los Angeles, Calif., vendor- 
advertiser, was engaged in selling various so-called “Beauty Aids” 
including “Jane Cook’s Wonder Tissue Creme” and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
‘desist from representing directly or by implication: 

(a) That the cream advertised and sold by the said Curtis A. Davis will 
furnish nourishment to the tissues or cells or increase the size of the bust, or 
that it will correct a flat chest, flabby or sagging bust, scrawny neck, or an 
underweight condition, or that it will arouse the circulation of nerve force. 

(ob) That a flat chest is due to a lack of nourishment in the tissue cells of 
the chest, or to the fact that in a case of a flat chest the cells are shrunken 
or collapsed, or that they are shrunken or collapsed. 
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The said Curtis A. Davis further agreed to cease and desist from 
representing that the product heretofore designated “Jane Cook’s 
Wonder Tissue Creme” is in fact a “tissue” cream, either by the 
inclusion of that word in the name for the product, or otherwise. 


(Nov. 18, 1939.) 

02463. Medicinal Preparation—Qualities and History—The Kenton 
Pharmacal Co., a corporation, 423-425 Greenup St., Covington, Ky., 
vendor-advertiser, was engaged in selling an alleged remedy for 
athlete’s foot, and various local skin diseases, designated “A.M. Solu- 
tion” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

That a medicinal preparation now designated A. M. Solution, or any other 
medicinal preparation containing substantially the same ingredients or pos- 
sessing the same properties whether sold under that name or any other name— 

(a) Is a competent or adequate treatment for the following disorders; ring 
worm (all types), impetigo, eczema, insect bites, prickly heat, ground itch, 
tropical sores, jockey itch, or other forms of skin irritations, unless limited to 
the relief of the itching and discomfort commonly associated with such 
disorders. 

(b) Is a competent or adequate treatment for any condition of athlete’s foot 
or similar ring worm condition, when such condition is refractory, i. e., after 
the fungus has burrowed into the skin. 

(c) That by its application it will destroy any fungus associated with any 
of the foregoing conditions or disorders with which it does not come in con- 
tact, or that by application of it as directed, it will come in contact with such 
fungus in refractory cases. 

(ad) That years of research were devoted to experiments with combinations 
of drugs to get the formula of A. M. Solution. (Nov. 15, 1939.) 


02464. Medicinal Preparation—Qualities and Results Guarantee.—W. W. 
Von Todenwarth, an individual trading and doing business as W. W. 
Von Todenwarth Co., Box 7234, Tampa, Fla., vendor-advertiser, was 
engaged in selling a medicinal preparation designated “Recto-Nol” 
and agreed, in connection with the dissemination of future advertis- 
ing to cease and desist from representing directly or by implication: 

That a medicinal preparation now designated “Recto-Nol” or any other 
preparation containing substantially the same ingredients, or possessing the 
same properties, when sold under that name or any other name— 

Is a cure for piles; eliminates all of the suffering caused by piles or the 
necessity of an operation; is a new scientific or complete treatment for piles; 
gives lasting comfort or relief, or that the results to be obtained therefrom 
are guaranteed. (Nov. 17, 1939.) 

02465. Cosmetics—Qualities, Results, and Composition—Betty Wales 
Cosmetics, Inc., a corporation, 104 Avenue Aragon, Coral Gables, 
Fla., a vendor-advertiser, was engaged in selling a cosmetic desig- 
nated Betty Wales Wrinkle Reducer and agreed, in connection with 
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the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

That a cosmetic preparation, now designated Betty Wales Wrinkle Reducer, 
or any other preparation containing substantially the same ingredients, or 
possessing substantially the same properties whether sold under that name or 
any other name— 

(a) Will help to reduce, remove, or prevent lines or wrinkles unless it is 
expressly, clearly, and plainly limited to temporary, superficial, minor lines, 
and wrinkles due to external causes such as exposure to water, wind, or 
similar elements, or a dry skin; or 

(6) Will penetrate the skin or be absorbed by the skin; or 

(c) Will be beneficial in helping to retain the tone or texture of youthful 
skin, or to keep the skin young; or 

(d@) Will assure results, or youthful, smooth, velvety skin, or assure young- 
looking skin free from lines and wrinkles; or 

(e) Will tone, rejuvenate, nourish, enrich, or youthify skin, or safeguard 
beauty at 40, or at any other age or time; or 

(f) Is a fruit oil cream until and unless all of the ingredients other than 
those used to impart fragrance, are oils from fruits; or 

(g) Will accomplish any results that are in fact accomplished in whole or 
in part by the massage required to apply the cream unless massage is clearly 
and plainly mentioned in direct connection with the cream. (Nov. 22, 1939.) 


02466. Dentifrice—Qualities—Bost Tooth Paste Corp., a corporation, 
Barbasol Building, Indianapolis, Ind., vendor-advertiser, was engaged 
in selling a dentifrice designated Bost Tooth Paste and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

That Bost Tooth Paste dissolves tobacco tars, or by any other terminology 
that Bost Tooth Paste removes tobacco tars or stains which have been absorbed 
into the enamel of the teeth. (Nov. 29, 1939.) 

02467. Medicinal Preparation—Qualities and Manufacturer.—J. H. 
Bramley and Edna B. Brown, operating under the trade names of 
Tescum Manufacturing Co. and The Tescum Co., 404 Western Re- 
serve Building, Cleveland, Ohio, vendor-advertiser, was engaged in 
selling a medicinal preparation for the correction of alcoholism desig- 
nated Tescum Powders and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 

That the use of “Tescum Powders” will result in the eradication of the drink 
habit or “stop” excessive drinking or that it is a competent treatment for chronic 
alcoholism. 

The said J. H. Bramley and Edna B. Brown further agreed to 
cease and desist from the use of the word “Manufacturing” as a 
part of their trade name, or from otherwise stating, importing or 
implying that they manufacture this product. (Nov. 29, 1939.) 
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02468. Soap—Qualities, Results, Comparative Merits, and Indorse- 
ments.—Lever Brothers Co., a corporation, 50 Memorial Drive, Cam- 
bridge, Mass., vendor-advertiser, was engaged in selling a detergent 
designated Rinso and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication : . 

(a) That one using Rinso will “never” have red or rough hands. 

(b) That Rinso in every instance will make clothes at least 5 shades whiter. 

(c) That colors “never” fade when washed with Rinso. 

(d) That no other soap will produce the degree or kind of whiteness at- 
tained by Rinso. 

(e) That no other brand of soap will do as good or as quick a job as will 
Rinso. 

(f) That the makers of 33 washing machines have recommended the effec- 
tiveness of Ringo “above all others.” (Nov. 10, 1939.) 

02473.1 Turkey feed and Hog Feed—Scientific or Relevant Facts and 
Opportunities—The Keelor & Stites Co., a corporation, Carew Tower, 
Cincinnati, Ohio, was engaged in the business of conducting an ad- 
yertising agency which disseminated advertisements for a’ turkey 
feed designated Tuxedo Turkey Growing & Developing Mash and 
a hog feed designated Tuxedo Porkmaker on behalf of The Early & 
Daniel Co., Inc., Cincinnati, Ohio, and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication : 

That correct feeding will assure one of an increase in profits or that feed 
alone is responsible for the quality or size of poultry or stock. (Nov. 17, 1939.) 


1 Stipulations 02469 to 02472 were not accepted until after November 30, 1939 and are 
consequently not included at this point but are published in the ensuing volume. 


DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


NATIONAL CANDY COMPANY, MARCH OF TIME CAN- 
DIES, INC., AND DIETZ GUM COMPANY ET AL. v. 
FEDERAL TRADE COMMISSION ? 


Nos. 6642, 6647, 6648 


(Circuit Court of Appeals, Seventh Circuit, June 2, 1939) 


FINDINGS OF ComMMISSION—COMPLAINTS—ALLEGATIONS UNDENIED—RULES OF CoM- 
MISSION—ADMISSIONS—AS AUTHORIZING FINDING OF ALL Facts ALLEGED. 


Under Federal Trade Commission’s rule providing that respondent shall 
specifically admit or deny or explain each fact alleged in complaint, unless 
respondent is without knowledge, in which case respondent shall so state, 
a respondent’s failure to [1000] deny and its express admission of allegations 
of complaint authorized findings of Commission of all facts alleged. 


FINDINGS OF CoMMISSION—COMPLAINTS—ALLEGATIONS UNDENIED—RULES oF CoM- 
MISSION—AS FORECLOSING ISSUE. 


Under Federal Trade Commission’s rule providing that respondent shall 
specifically admit or deny or explain each fact alleged in complaint, unless 
respondent is without knowledge, in which case respondent shall so state, 
where an alleged fact is left without denial, any issue regarding such allega- 
tion is foreclosed by the pleadings. 


FINDINGS oF CoMMISSION—COMPLAINTS—ALLEGATIONS UNDENIED—HFFECT. 


Any allegation of a complaint which is not denied is to be taken as true 
without evidence or finding. 


CEASH AND DESIST OrDERS—NATURE—“ADMINISTRATIVE” AS DISTINGUISHED FROM 
JUDICIAL DECREES. 


The Federal Trade Commission is a “quasi-judicial tribunal,” and its 
orders are “administrative orders” as distinguished from ‘judicial decrees.” 


1 Reported in 104 F. (2d) 999. Cases before Commission reported in 26 F, T. C. 449, 
352 and 272, respectively. 
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CEASE AND Desist OrpeRS—LOoTTeRY MERCHANDISING PROHIBITION—V ALIDITY— 
Wueruer LEGISLATIVE IN CHARACTER, IN VIEW TRANSFER ELSEWHERE PRIOR 


EXNFORCEMENT POWER. 


Order of Federal Trade Commission, directing candy manufacturer to 
cease and desist from using lottery scheme in merchandising candy which 
has tendency to induce purchasers to purchase manufacturer’s candy in 
preference to that offered for sale and sold by competitors, was not ob- 
jectionable as legislative in character, notwithstanding statutory amend- 
ment transferring power to enforce Commission’s orders from the Com- 
mission to the Department of Justice. Federal Trade Commission Act, 
Sec. 5, as amended, 52 Stat. 111, 15 U. S. C. A., sec. 45. 


CEASE AND Desist OrpERS—LOTTERY M&rRCHANDISING PROHIBITION—VALIDITY— 
“QUAL PROTECTION” CLAUSE. 


Even if Federal Trade Commission’s order directing candy manufac- 
turer to cease and desist from using lottery scheme in merchandising 
candy having the tendency and capacity of inducing purchasers to pur- 
chase manufacturer’s candy in preference to that offered for sale by com- 
petitors was legislative in character, order would not be discriminatory, 
since statute and all orders thereunder apply equally to all persons in 
like conditions. 


CONSTITUTIONAL LAW—‘HQuaAL PROTECTION” CLAUSE—IN GENERAL. 


The “equal protection” clause means that the rights of all persons must 
rest upon the same rule under similar circumstances. 


FEDERAL TRADE COMMISSION ACT—SECTION 5—VALIDITY—“DUE PROCESS.” 


The statute authorizing Federal Trade Commission to prevent use of 
unfair methods of competition in interstate commerce does not offend the 
due process clause, since the provision for a judicial review of an ad- 
ministrative order constitutes “due process of law.” 


CEASE AND Desist OrpDERS—LoTTERY MERCHANDISING PROHIBITION—“EHQUAL PRO- 
TECTION” CLAUSE—WHERE MertHops IN Use ALso By COMPETITORS AND 
ADMISSION ACCOMPANIED BY SUGGESTED STAY, PENDING RESTRAINING ORDERS 
AGAINST Most SUBSTANTIAL. 


Federal Trade Commission’s order directing candy manufacturer to 
cease and desist from using lottery scheme in merchandising its candy 
was not prejudicially discriminatory against manufacturer, notwithstand- 
ing its competitors used same methods and in filing admission of Com- 
mission’s charges manufacturer suggested that Commission hold its order 
until Commission was in a position to issue some restraining order against 
at least the most substantial of manufacturer’s competitors. 


CEASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—INTERSTATE 
COMMERCE—COMPLAINT’S ALLEGATIONS—ADMISSION OF RESPONDENT. 


Where allegations of Federal Trade Commission’s complaint against 
candy manufacturer that its products were shipped in interstate commerce 
were expressly admitted, such admission was unimpeachable in manufac- 
turer’s proceeding to review commission’s cease and desist order. 
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‘TRADE ACTS AND PRACTICES—LOTTERY MERCHANDISING—PUBLIC POLICY. 


Sale of candy and punchboards intended to be used in resale of candy 
by use [1001] of lottery scheme or game of chance is a sound basis for 
complaint by Federal Trade Commission against candy manufacturer on 
ground of public policy. 


“CEASE AND DrEstIst ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—STATE LAw— 
IN GENERAL, 


In proceeding to review cease and desist order of Federal Trade Com- 
mission, court had no occasion to determine or apply state law since com- 
mission’s order was not based on state law. 


‘CEASE AND DEsIsT ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—F'AILURE TO 
DENY COMPLAINT AND ADMISSION ALLEGATIONS THEREOF—SUFFICIENCY IN LAW 
As ALONE Not WAIVED. 


Candy manufacturer’s failure to deny complaint of Federal Trade Com- 
mission against it and its express admissions of allegations of complaint 
waived all questions except sufficiency in law of allegations of complaint. 


‘CEASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—CONSENT— 
JURISDICTION OvER SUBJECT MATTER ONLY AS Nor WAIVED. 


Candy manufacturer’s consent that cease and desist order might issue by 
Federal Trade Commission waived every defense except a challenge to 
the jurisdiction of the Commission over the subject matter. 


TRADE ACTS AND PRACTICES—LOTTERY MERCHANDISING—CANDY AND PUNCHBOARD 
SALE FOR RESALE FoRMER BY GAME OF CHANCE. 


Complaint of Federal Trade Commission against candy manufacturer 
alleging sale of candy and punchboards intended to be used in resale of 
candy by the use of a lottery scheme or a game of chance was sufficient in 
law. 


(CEASE AND DeEsIst OrDERS—LOTTERY MERCHANDISING—CANDY AND PUNCHBOARD 
SALE For RESALE ForMER BY GAME OF CHANCE—IF ABSENT COMPETITION WITH 
SrraIcHtT CANDY SELLERS. 


Candy manufacturer’s sales of candy and punchboards intended to be 
used in resale of candy by the use of a lottery scheme or a game of chance, 
even if manufacturer’s business was not in competition with sellers of 
straight candy, were contrary to established public policy of Federal Gov- 
ernment, which was sufficient to justify cease and desist order of Federal 
Trade Commission. 


PusLic INTEREST—PuBLIC PoLticy AS INVOLVED IN—WHERP VIOLATION—IF INJURY 
To ComMPEtirors NEITHER ALLEGED NOR PROVED IN CHALLENGED MerrHop. 


A violation of a public policy is an injury to the public and it is in the 
public interest to prevent the use of a method of competition which is con- 
trary to an established public policy of the Federal Government, even if 
injury to competitors is not alleged or proved. 
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FInpInGs oF CoMMISSION—LOTTERY MErRCHANDISING—CANDY AND PUNCHBOARD 
Sate ror RuesALE ForMER By GAME or CHANCE—AS “UNFAIR COMPETITION” IN- 
suRIOUS BorTH TO PUBLIC AND COMPETITORS OF MANUFACTURER. 


Evidence supported Federal Trade Commission’s finding that candy 
manufacturer’s sales of candy and punchboards intended to be used in 
resale of candy by use of a lottery scheme or a game of chance constituted 
“unfair competition’ injurious both to public and to manufacturer’s 
competitors. 


(The syllabus, with substituted captions, is taken from 
104 F. (2d) 999) 


On petitions for review of orders of Commission, by National 
Candy Co., by March of Time Candies, Inc., and by Dietz Gum Co. 
and others, orders affirmed in each case. 


Mr. Abraham Lowenhaupt, of St. Louis, Mo. (Mr. Irvin H. Fath- 
child, of Chicago, Ill., of counsel), for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, /r. 
Martin A. Morrison, assistant chief counsel, and Messrs. P. C. 
Kolinski and James W. Nichol, special attorneys, all of Washington, 
D. C., for respondent. 

Before Sparxs, Treanor, and Kerner, Circuit Judges. 


Sparks, Circuit Judge: 

On motion of the parties, cause No. 6647, March of Time Candies, 
Inc. v. Federal Trade Commission; and No. 6648, Dietz Gum Co. of 
Chicago, et al. v. Federal Trade Commission, were consolidated for 
hearing in this court, because the [1002] general subject matter in 
all of the cases is the same. The last two cases were considered 
upon the briefs submitted in the National Candy case, and we were 
requested to decide the last two cases in accordance with our dis- 
position of the first. In our discussion, therefore, we shall refer to 
petitioner as the National Candy Co. 

By this action petitioner seeks to review a cease and desist order 
issued by the Federal Trade Commission under 15 U. S. C. A. sec- 
tion 45. The order was based upon what is termed an amended 
and supplemental complaint issued by the Commission on April 22, 
1937, which in substance contained the following allegations: The 
petitioner is a New Jersey corporation with its principal office and 
place of business in Saint Louis, and having another place of busi- 
ness and factories in Chicago. For several years last past it has 
engaged in the manufacture of candies and in the sale and distri- 
bution thereof to wholesale dealers and jobbers and to retail dealers 
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located in various States of the United States. It causes its products 
when sold to be transported from Chicago to purchasers in other 
States of the Union to their respective places of business. During 
that time, and now, there is a course of trade and commerce by the 
petitioner in such candy between and among the States of the 
Union. In the conduct of this business, petitioner is in competition 
with other corporations, individuals and partnerships engaged in 
the sale and distribution of candy in commerce between and among 
the various States. In the conduct of this business, petitioner sells 
and has sold to wholesale dealers and jobbers and to retail dealers, 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme where sold and distributed to the consumers 
thereof. 

One of the assortments thus sold is composed of a number of 
pieces of chocolate-covered candy, together with certain other ar- 
ticles of merchandise, which articles are to be given as prizes to 
purchasers of the candy, in the following manner: The pieces of 
candy are of uniform size and shape and the majority of them have 
centers of the same color. A small number of them have centers 
of a different color, and retail at a price of two for one cent. The 
purchaser who procures one of the candies having a center of a 
color different from the majority is entitled to receive, and is to be 
given free of charge, one of the articles of merchandise. The pur- 
chaser of the last piece of candy is likewise entitled to receive, and 
to be given free of charge, one of the articles of merchandise. The 
color of the center of each piece of candy is effectively concealed 
from the purchasers until a selection has been made and the piece 
of candy broken open. Thus the winners procure the articles of 
merchandise wholly by chance. With such assortment the peti- 
tioner furnishes to the wholesale dealers and jobbers and retail 
dealers a display card to be used by the retailer in offering the 
candies for sale to the public, which card bears a legend or state- 
ment informing the prospective purchasers that the candy is being 
displayed in accordance with the above plan. 

Another assortment thus manufactured and displayed by peti- 
tioner is composed of a number of chocolate-covered candy malted 
milk balls, together with a device known as a “pushboard,” by means 
of which the candy in this assortment is displayed to the consuming 
public in the following manner: The pushcard has a number of 
partially perforated disks which are arranged in four sections. 
Concealed within each of the disks is a legend. Each sale is for 1 
cent, and the card has statements or legends at the top, stating that 
certain specified legends entitle the purchaser to 1 ball. Certain 
other specified legends entitle the purchaser to 2 balls; others re- 
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spectively to 3, 5, 6, 8, 10, and 20 balls. The card also bears the 
legend that the last play in each of the 3 sections completed receives 
5 balls. The last play on the card receives 15 balls. The legends 
in the perforated disks are effectively concealed from purchasers 
until the selection has been made and the disk is separated from the 
card. The fact as to what number of balls a purchaser receives is 
thus determined wholly by chance. 

The wholesale dealers and jobbers to whom petitioner sells its 
assortments resells the same to retail dealers and they, as well as 
those retail dealers who purchase directly from petitioner, offer 
the same for sale and sell them to the public by means of the plans 
referred to, thus placing in the hands of others the means of con- 
ducting lotteries in the sale of these products. Such plans have the 
tendency and capacity of inducing purchasers to purchase peti- 
tioner’s candy in preference to that offered for sale and sold by 
petitioner’s competitors. 

[1003] Petitioner’s use of such methods isa practice of the sort 
which the common law and criminal statutes have long deemed con- 
trary to public policy, and is contrary to the public policy of the 
Federal Government. The use of such methods has a tendency to 
hinder competition and create monopoly in trade and to exclude 
therefrom such competitors who do not adopt, or do not choose to 
adopt the use of the same or an equivalent method. 

Many dealers and ultimate purchasers of candy are attracted 
by these methods and by the element of chance involved therein, 
and they are thereby induced to purchase petitioner’s candy in 
preference to that offered for sale and sold by petitioner’s com- 
petitors who do not use the same or equivalent methods. 

Petitioner’s use of these methods has the tendency and capacity, 
because of the element of chance, to divert trade to petitioner from 
its competitors who do not use such methods; to exclude such com- 
petitors from such trade; to restrain competition and create 
monopoly in such trade; to deprive the public of the benefit of 
other competition therein; and to exclude therefrom actual and 
potential competitors who do not adopt and use the same or equiva- 
lent methods. 

The petitioner’s methods, acts, and purchases, as referred to, are 
to the prejudice of the public and of petitioner’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission 
Act. 

On January 19, 1938, by permission of the Commission, the peti- 
tioner who was the respondent below, withdrew its answer thereto- 
fore filed, and substituted therefor and filed its amended answer 
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dated June 18, 1937, in which it failed to deny any allegation of 
the complaint, and expressly admitted all material allegations 
thereof, and it consented to the issuance of an order to cease and 
desist. 

The Commission’s findings of fact specifically cover every fact 
alleged in the complaint, and are within the issues tendered by the 
complaint. Rule VII of the Commission’s Rules of Practice provides 
that the respondent shall specifically admit or deny or explain each 
of the facts alleged in the complaint, unless respondent is without 
knowledge, in which case respondent shall so state. The petitioner’s 
failure to deny, and its express admission of the allegations of the 
complaint authorized and warranted the findings by the Commission 
of all the facts alleged. Under this rule it has been held that where 
an alleged fact is left without denial, any issue with respect to such 
allegation is foreclosed by the pleadings. Federal Trade Commis- 
sion v. Standard Education Society, 86 F. (2d) 692. Aside from 
rule VII, any allegation of the complaint which is not denied is to 
be taken as true without evidence or finding. Deputron v. Young, 
134 U.S. 241; Swift & Company v. United States, 276 U.S. 311. 

It is contended by petitioner that because of the competitive situa- 
tion in the industry, it will be prejudicially discriminatory against 
it under the due process clause, to permit the order to become opera- 
tive against it. For this reason it urges that the order should be 
vacated. This contention is based on the assertion that practically 
all candy manufacturers have for many years used, and now use, the 
same methods of competition as does the petitioner. It concedes the 
Commission’s jurisdiction but questions the propriety of the pro- 
ceeding in the particular record, and under the law as it has been 
modified, since the order was entered, by the Amendatory Act of 
March 21, 1938, 15 U. S. C. A. section 45. Petitioner’s contention is 
that the amendment of section 5 of the act transformed the Com- 
mission’s previous administrative quasi-judicial order into a legisla- 
tive regulation of the candy in[1004]terest trade; and that, as legis- 
lation it is void for unconstitutional discrimination against petitioner 
as between it and its competitors against whom no such order has been 
made. It is settled that the Commission is a quasi-judicial tribunal 


1“Comes now the respondent, National Candy Co., Inc., and requests permission to with- 
draw its answer heretofore filed on May 13, 1937, and to substitute therefor this its 
amended answer to the Commission’s complaint issued herein on April 22, 1937, and states 
that it desires to and hereby waives hearings on the charges set forth in the complaint 
herein; that it admits all of the material allegations of the complaint to be true save and 
except it states that it has not since April 2, 1934 sold or shipped in interstate commerce 
the assortment described in paragraph 2 (a) of the complaint; that it consents that the 
Commission, without hearing, without further evidence, and without other intervening 
procedure, may make, enter, issue and serve upon it, its findings as to the facts and con- 
elusion based thereon, and an order to cease and desist from the methods of competition 
alleged in the complaint.” 
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and its orders are administrative orders as distinguished from judi- 
cial decrees. Schechter Poultry Corp. v. United States, 295 U. 8. 
495; Humphrey's Executor v. United States, 295 U. S. 602; Sears, 
Roebuck & Oo. v. Federal Trade Commission, 258 Fed. 307. Prior 
to the Amendatory Act, the Commission had power to file in this 
court a petition for the enforcement of its order to cease and desist, 
and the other party had power to file a petition for a decree setting 
such order aside. This remedy of the Commission was eliminated 
by the amendment, and the petitioner’s right to file a petition to set 
aside the order is left precisely as it was in the original enactment, 
except that the amendment fixed a limit of 60 days on the petitioner’s 
right to exercise its power to file such petition. The pending peti- 
tion was duly filed within the time. 

Under the amendment, if the respondent fails to file a petition 
to set aside the order within 60 days, the Department of Justice is 
given power in the case of the violation of such order, to institute 
a suit to recover from such respondent a civil penalty in the sum 
of not more than $5,000. In other words, the power to enforce is 
transferred from the Commission to the Department of Justice, 
and jurisdiction of such proceeding is transferred from the Circuit 
Court of Appeals to the United States District Courts. ! 

We think the order attacked is not legislative in its character, and 
that if it were it would not be discriminatory because the statute 
and all orders thereunder apply equally to all persons in like condi- 
tions. The equal protection clause means that the rights of all 
persons must rest upon the same rule under similar circumstances. 
Louisville v. Coleman, 277 U.S. 32. The amendment did not trans- 
form the Commission’s order into a legislative act. It merely 
changed the Government’s remedy for its enforcement. Cf. Crane 
v. Hahlo, 258 U. S. 142. So far as this court is concerned, the con- 
stitutionality of section 5 of the original act has been determined. 
Federal Trade Commission v. McLean & Son, 84 F. (2d) 910. The 
provision for a judicial review of an administrative order constitutes 
due process of law (Bourjois, Inc. v. Chapman, 301 U. S. 183), and 
we are convinced that section 5 as amended does not offend the 
due process clause. 

Petitioner further urges that it would be prejudicially discrimi- 
natory against it to permit the order to become operative because 
its competitors use the same methods. In other words, it argues 
that unless the Government proceeds against all such offenders at 
one time, it would be wrong to proceed against it alone. There is 
no merit in this contention. Federal Trade Commission v. Winsted 
Hosiery Co., 258 U. 8. 483; Federal Trade Commission v. Keppel 
& Bro., 291 U. S. 304. 
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Petitioner also contends that the order must rest upon a complaint 
which alleges and finds a set of facts within the jurisdiction of the 
Commission, and it urges that the facts here alleged and found did 
not disclose that petitioner has shipped any of the products in ques- 
tion in interstate commerce. For this reason it urges that the order 
should be vacated. A perusal of the complaint and findings, which 
are practically identical, discloses that such allegations and findings 
are present. Since the allegations of the complaint are expressly 
admitted, such admission is unimpeachable now. 

Petitioner further calls to our attention the fact that at the time 
it filed its amended and substituted answer on January 19, 1938, 
it suggested that the Commission should hold it until it was in a 
position to issue some restraining orders against at least the most 
substantial of respondent’s competitors. It is not claimed that this 
was agreed to by the Commission, in fact it was not agreed to and 
the order complained of was entered with petitioner’s knowledge 
within 3 days after the amended answer was filed. This suggestion 
does not add any support to petitioner’s contention. 

Petitioner’s next contention is that the complaint does not allege, 
and the findings do not determine, that the petitioner’s products 
are deceptive or otherwise injurious to the consumer. In connection 
with this contention, it further urges that the [1005] asserted juris- 
diction upon grounds of public policy is not supported by the deci- 
sions bearing upon this subject matter. It will be noted that these 
contentions do not purport to challenge the jurisdiction of the Com- 
mission over the subject matter of the complaint. 

If petitioner may rightfully challenge the sufficiency in law of 
the complaint, still we think that there is no issue presented in 
these respects. The complaint does not allege that petitioner’s 
products are deceptive or otherwise injurious to the consumer, 
but it does allege the sale of candy and punchboards intended 
to be used in the resale of the candy by the use of a lottery scheme 
or game of chance. This being true, the element of chance which is 
admitted, is as sound a basis for complaint as deception would be. 
Federal Trade Commission v. Keppel & Bro., supra. Under the 
ruling of that case, we think there is no error with respect to this 
issue and that the Commission’s jurisdiction upon grounds of public 
policy is complete. It is urged, however, in this respect that the 
decision of Hrie R. R. Co. v. Tompkins, 304 U. S. 64, nullifies the 
decision in the Keppel case. With this conclusion we cannot con- 
cur. The Erie case merely holds that in determining the law of a 
State, the Federal courts are to be governed by the decision of 
the highest courts of such State. In the instant case, however, this 
court has no occasion to determine or apply any State law because 
the Commission’s order is not based upon any State law. 

213706"—40—vou, 29 —101 
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It is further contended by petitioner that the order is not properly 
restricted to shipments in interstate commerce. A perusal of the 
order discloses quite clearly that it is properly restricted to shipments 
in interstate commerce and the contention is denied. It is fair to say 
that this contention is based upon petitioner’s objection to the words 
“in connection with the offering for sale and distribution of candy in 
interstate commerce.” From this language petitioner anticipates a 
construction of it which will be held to apply to intrastate sales of 
chance candy, and it insists that the words “in connection with” should 
be stricken out of the order. To do so might leave the petitioner free 
to sell candy at one price on one contract, and at the same time enter 
a separate contract and sell the punchboard to be used in the resale of 
the candy. Such modification would obviously defeat the intention 
of Congress and provide a way of defeating the purpose of the enact- 
ment. We are convinced that the Commission’s order cannot be 
rationally construed to interfere with intrastate commerce. 

It is further contended by petitioner that the order is too broad in 
that it purports to prohibit the shipment of candy which may be sold 
or distributed upon a chance basis and, as such, is in conflict with an 
earlier decision of this court, Federal Trade Commission v. McLean, 
84 F. (2d) 910. There we concluded that the language of the order 
was sufficiently broad to apply to straight candy to be sold by the 
several respondents, and we accordingly struck the word “may” from 
paragraph 1 and 2 of the order, which is identical with the order 
here involved, and substituted therefor the words “are designed to.” 
In that case, and here, counsel for the Commission did not deny that 
straight candy sold to a retailer might be resold by him for use in a 
game of chance, but it did deny that it was, and is now, legally pos- 
sible for the words of the original order to be construed to include 
sales of straight candy. 

This particular question had but scant attention in the argument 
of that case, and there was not presented to this court the authorities 
upon which the Commission based its opinion that the words of the 
original order could not be construed to apply to straight candy. The 
Commission filed no petition for a rehearing nor did it ask for a writ 
of certiorari. It now presents authorities in support of its construc- 
tion of the present order and urges us to approve the present order 
on the theory that it cannot reasonably be construed to apply to the 
sale and distribution of straight candy, that is to say, to candy that is 
not “So packed and assembled that sales of such candy to the general 
public are to be made or may be made by means of a lottery, gaming 
device, or gift enterprise.” 

We deem this suggestion worthy of consideration in view of the 
fact that the development of plans calculated to evade the intent of 
the statute, as. illustrated by those here presented, convinces us that 
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the substitution we made in the McLean case lacks effectiveness in 
carrying out the intention of Congress. A further consideration 
convinces us that the language of the order in the light of the allega- 
tions of the [1006] complaint and findings of the Commission cannot 
reasonably be construed to be applied to the sale of “straight” candy. 
Regardless of the substitution made by us in the McLean case, we 
affirm the order of the Commission as here presented. We regard 
it as inapplicable to “straight” candy or to any candy that does not 
carry an unfair appeal to retail dealers and retail purchasers because 
of the element of chance involved in the sale thereof. We had no 
intention of holding otherwise in the McLean case. 

It is further contended by petitioner that its “admissions of answer 
did not waive insufficiency and constitutional error asserted.” We 
are of opinion that the Commission’s rulings were not violative of 
the Federal Constitution, and that there were no insufficiencies of 
allegation in the complaint, the findings, or the order. By petitioner’s 
failure to deny, and its express admissions of the allegations of the 
complaint, it waived all questions except the sufficiency in law of the 
allegations of complaint. Likewise its consent that the cease and de- 
sist order might issue waived every defense except a challenge of the 
jurisdiction of the Commission over the subject matter. This juris- 
diction the petitioner concedes in its complaint, and we think the 
complaint is sufficient in law. 

Petitioner further contends that its business as conducted accord- 

ing to the plans hereinbefore set forth, is not in competition with 
sellers of straight candy. We do not concede this to be true, but 
if true, such sales are contrary to the established public policy of 
the Federal Government. Federal Trade Commission v. Keppel & 
Brother, supra. This is sufficient even in the absence of competition, 
for in the Keppel case the Court said that a method of competition 
which is contrary to the established public policy of the United States 
in an unfair method of competition within the intent and meaning 
of section 5 of the statute. A violation of a public policy is an 
injury to the public, and it is in the public interest to prevent the 
use of a method of competition which is contrary to an established 
public policy of the Federal Government, even if injury to com- 
petitors be not alleged or proved. Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441. However, we are of opinion 
that the use of the unfair methods in question constituted injuries 
both to the public and to petitioner’s competitors (see Bunte Bros. 
Inc. v. Federal Trade Commission, decided by us May 17, 1939), and 
this finding is supported by substantial evidence. 

In each of the cases the order of the Federal Trade Commission 
is affirmed. 
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CALIFORNIA LUMBERMEN’S COUNCIL ET AL. v. 
FEDERAL TRADE COMMISSION? 


No. 8984 
(Circuit Court of Appeals, Ninth Circuit. June 5, 1939) 


CEASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—TRANSORIPTS 
or Rxecorp—FULLNESS AND CoRgECTNESS—Morion RAIsING—AS PREMATURE 
IN ADVANCE OF CONSIDERATION ON MERITS. 


In proceeding to review a cease and desist order of Federal Trade 
Commission, matter presented by motion of petitioners for order requiring 
_respondent to file supplemental transcript of record on ground that record 
filed was not a full, true, and correct transcript could be properly con- 
sidered by Circuit Court of Appeals only in connection with consideration 
of merits of petition to review cease and desist order. 


(The syllabus, with substituted caption, is taken from 
104 F. (2d) 855) 


In proceeding by California Lumbermen’s Council and others to 
review cease and desist order of Commission, and on petitioner’s 
motion for order requiring respondent to file supplemental transcript 
of record, motion denied. 

Mr. Morgan J. Doyle, of San Francisco, Calif., for petitioners. 

Mr. W. T. Kelley, chief counsel, Mr. Martin A. Morrison, assist- 
ant chief counsel, Mr. Daniel J. Murphy and Mr. James W. Nichol, 
special attorneys, Federal Trade Commission, all of Washington, 
D. C., for respondent. 

Before GarrecutT, HANEY, and SrepHens, Circuit Judges. Gar- 
RECHT, Circuit Judge, dissenting. 


Haney and Sreruens, Circuit Judges: 

The motion of the petitioners for an order requiring respondent 
to file a supplemental transcript of the record is denied. We are 
of the opinion that the matters in the motion can be properly con- 
sidered by us only in connection with our consideration of the 
merits of the petition to review the cease and desist order made by 
the respondent. 


Garrecut, Circuit Judge, dissenting: 


Petitioners assert that the transcript heretofore filed by respondent 
is incomplete in this, that certain exhibits and offers of evidence were 
made by petitioners during the trial which were refused and rejected. 


1 Reported in 104 F, (2d) 855. See for opinion and decision on motion to strike tran- 


script of reeord, 103 F. (2d) 304, 28 F. T. C. 1954. Case before Commission reported in 
PH OUNS TA US (Of Mah Hs). 
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Such offers and rulings respondent has refused to make a part of the 
record. ‘That these assertions are true is admitted. Petitioners insist 
that these exhibits and evidence are an important part of their defense 
to this action. Respondent claims that the exhibits and evidence are 
immaterial. It is further [856] charged by petitioners and admitted 
by respondent that certain other evidence offered by petitioners was re- 
ceived, but thereafter, and before such evidence was transcribed, the 
examiner who conducted the hearing on behalf of respondent ordered 
the court reporter to delete such testimony from the record. It is 
thus made to appear, which is admitted by all parties, that. the record 
which respondent has filed in this court is not a full, true, and correct 
transcript of all that took place in the course of the hearing. 

I believe this court should require these omissions to be supplied 
so that the court may intelligently pass on the materiality and rele- 
vancy of the proffered proof and determine for itself whether or not 
it constitutes a defense to the action. 


BENJAMIN D. RITHOLZ, MORRIS I. RITHOLZ, SAMUEL J. 
RITHOLZ, ET AL. vy. CHARLES H. MARCH, GARLAND §. 
FERGUSON, JR., EWIN L. DAVIS, ET AL? 


No. 7317 


(United States Court of Appeals for the District of Columbia. 
June 26, 1939) 


Sratutory CoNsTRUCTION—REPEAL—LATER STATUTE oR STATUTES—As ACCOM- 
PLISHING BY IMPLICATION. 


A statute is impliedly repealed by a later statute when provisions in the 


two are in irreconcilable conflict, or when the later statute covers the whole 
subject of the earlier one and is clearly intended as a substitute. 


STATUTORY CONSTRUCTION—REPEAL—LATER STATUTE OR STATUTES—LEGISLATIVE 
INTENT. 


Whether a statute is repealed by a later one on the ground of repugnancy 
or substitution is a question of legislative intent. 


STATUTORY CONSTRUCTION—REPEAL-—LATER STATUTE OR STATUTES—LEGISLATIVE 
+ INTENT—WHERE POWERS OR DIRECTIONS MAy Co-ExiIst. 


Where powers or directions under several statutes are such as may well 
exist together, an implication of repeal cannot be allowed. 


STATUTORY CONSTRUCTION—REPEAL-—LATER STATUTE OR STATUTES—LEGISLATIVE 
INTENT—IN GENERAL. 
The intent of the legislature to impliedly repeal a statute by a later one 
must be clear and manifest. 


1 Reported in 105 F. (2d) 987. 
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CONSTITUTIONAL LAW—PROCEDURB. 


No one has a vested right in any given mode of procedure. 


CONSTITUTIONAL LAW—PROCEDURE—‘DUE PROCESS OF LAwW”—WHERE LEGISLATIVE 
CHANGE. 


“Due process of law” is not denied by a legislative change, as long 
as a substantial and efficient remedy remains or is provided. 


FroreaL TRADE Commission Act—Sxrcrion 5—AMENDING AcT oF MARCH 21, 1938— 
EENFORCEMENT AND REVIEW CHANGES—WHETHER RePHAL ORIGINAL. 


Federal Trade Commission Act, in so far as it authorized the Commis- 
gion to institute proceedings to prevent unfair methods of competition, was 
not impliedly repealed by a statute conferring the power anew but changing 
‘the method of enforcement and review of cease and desist orders, so as to 
make the orders final within sixty days unless the person aggrieved applies 
to a Circuit Court of Appeals for review, instead of requiring the Com- 
mission to apply to the court for an enforcement order, as before. Federal 
Trade Commission Act, sees. 4, 5, as amended, 15 U.S. C. A., secs. 44, 45; Act 
of March 21, 1938, sec. 5 (a), 15 U.S. C. A.,-See. 45 note. 


(Syllabus, with substituted captions, is taken from 105 F. (2d) 937) 


On appeal from District Court of United States for District of 
Columbia, from judgment dismissing bill in suit by Benjamin D. Rit- 
holz and others against Charles H. March and others, to enjoin 
Commission from further prosecuting complaint against plaintiffs, 
and in which plaintiffs were charged with unfair methods of competi- 
tion, decision of court below affirmed. 

Mr. August H. Moran and Miss Sylvia D. Kessler, both of Wash- 
ington, D. C., for appellants. 

Messrs. Martin A. Morrison and P. B. Morehouse, both of Wash- 
ington, D. C., for appellees. 

Before Groner, Chief Justice, and MiLter and Rutieper, Associate 
Justices. 


Groner, Chief Justice: 

Appellants are citizens of the United States and residents of the 
State of Illinois, and, as copartners under the trade names of Dr. 
Ritholz Optical Co. and National Optical Stores Co., are engaged in 
offering for sale and selling optical goods in several States. In the 
latter part of 1937 the Federal Trade Commission issued a complaint, 
charging appellants with unfair methods of competition in commerce 
in violation of Section 5 of the Federal Trade Commission Act.! 
Appellants appeared and answered, denying the charge.- The cause 
was docketed as Commission No. 3143 and referred to an examiner, 


+ Act of September 26, 1914, 88 Stat. 717, as amended; 15 U. S. C. A. 41, et seqg.; 4 
F. C. A. Tit. 15, secs. 41 et seq. 
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but prior to the conclusion of the hearings appellants brought suit 
in the district court for an injunction to restrain the Commission 
from further prosecuting the complaint and from holding any hear- 
ing and taking any further testimony or evidence in relation thereto, 
The bill alleges that, since the issuance of the complaint, the act 
of September 26, 1914, known as the “Federal Trade Commission 
Act,” and particularly Section 5 thereof, has been amended by an act 
of [938] Congress approved March 21, 1938;* that the amendment 
substitutes for Section 5 of the original act an entirely new section, 
which creates “new rights, obligations, liabilities, powers, penalties, 
and other changes of a substantive nature”; that the amendment is 
repugnant to, is in irreconcilable conflict with, and supersedes and 
repeals former Section 5 of the act, as the result of which the Com- 
mission is proceeding under a void statute. The Commission appeared 
and moved to dismiss the bill on sundry grounds. The district court 
sustained the motion to dismiss and found as a conclusion of law that 
Section 5 of the 1914 act had not been repealed by Section 5 of the 
1938 act and also that the court was without jurisdiction since there 
was an adequate remedy at law by appeal from the decision of the 
Commission. 

Passing by for the moment the objection to the lower court’s 
jurisdiction to grant equitable relief, we come to the principal ques- 
tion raised by the bill: Did the amendment of section 5 of the 
Federal Trade Commission Act of 1914 repeal former section 5 so 
as to terminate the Commission’s authority to proceed against per- 
sons for unfair competition occurring before the date of amend- 


ment? The original section 5 was enacted to prevent unfair methods 


of competition in interstate commerce, and the Commission was 
authorized to institute proceedings to prevent such acts whenever 
the public interest demanded. After due notice and hearing, if 
the unfair method of competition was found to exist, the Commis- 
sion was authorized to issue a cease and desist order; and, if the 
person against whom it was issued neglected to obey the order, 
the Commission might apply to a court of appeals to enforce it or, 
on the other hand, if the person required to cease and desist thought 
himself aggrieved, he might obtain a review of such order in a like 
court. In 1938 Congress amended section 5 by adding as “unlaw- 
ful” unfair or deceptive acts or practices in commerce, and by 
changing the procedure after entry of the order, by a provision 
making it final within 60 days unless the person aggrieved applies 
to a court for judicial review, in which case the order of the court 
becomes final. In other words, whereas under the original section 
the initiative for making the order effective in the event of recal- 


252 Stat. 111. 
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citrancy was placed on the Commission, under the amendment the 
order becomes effective within 60 days unless petition for judicial 
review is filed by the respondent within that time. And by section 
5 (a) of the amending act, if the cease and desist. order was served 
prior to the amendment, the 60-day period begins to run as of the 
date of the enactment. The only other change of any moment is in 
authorizing a civil action in the name of the United States for the 
recovery of a civil penalty for disobedience of the final order. 
Except in the latter respect, the changes are wholly procedural, 
but in substituting a penalty for violation of an order in place of a 
contempt proceeding, appellants say that the amendment is illegal 
as to previous offenses, and in that view the presumption should be 
indulged that Congress intended a complete repeal. 

But we think this is not the case. The amending act contains no 
words of repeal, and if section 5 of the original act was repealed 
it was by implication only. In Posadas v. National City Bank, 296 
U. S. 497, 503, the Supreme Court said that there are’two categories 
of repeals by implication—one, where provisions in the two acts are 
in irreconcilable conflict, and the other, where the later act covers 
the whole subject. of the earlier one and is clearly intended as a 
substitute. In that case the National City Bank of New York in 
1930 had established branches at Manila and Cebu in the Philippine 
Islands under the provisions of section 25 of the Federal Reserve 
Act of December 238, 1913. In 1931 the Philippine Government 
levied a tax on branch banks not permitted by Revised Statutes 
5219. The bank paid and sued to recover, and the Philippine 
defense was that legislation subsequent to the passage of the Fed- 
eral Reserve Act destroyed the immunity claimed by the bank under 
the statute. The new legislation) amended section 25 but retained 
the power of national banks to establish branches in United States 
dependencies. There, as here, it was claimed that the effect of the 
amendment was to repeal the prior provisions of the act. But the 
court held that such parts of the original section 25 as were copied 
into the amended act were not thereby repealed and immediately 
re-enacted, but continued, uninterruptedly, to be the law after the 
[939] amendment precisely as they were before. The decision is 
particularly apposite in its statement and reiteration of the rule 
that whether a statute is repealed by a later one, on the ground of 
repugnancy or substitution, is a question of legislative intent and 
_that, where powers or directions under several acts are such as may 
well exist together, an implication of repeal cannot be allowed. 
The intent of the legislature to repeal must be clear and manifest. 
In the still more recent case of United States v. Powers, et al., 307 
U. S. 214 (decided May 15, 1939), a similar question arose as the 
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result of an act extending the life of the Connally Hot Oil Act. 
That act by its terms expired June 16, 1937, but on June 14, 1937, 
Congress amended this section, of the act by striking out “June 16, 
1937” and inserting “June 30, 1939,” and the question was whether 
violations of the act committed prior to June 16, 1937, might be 
prosecuted under an indictment returned subsequent thereto. The 
court held that the act had never ceased to be in effect and that the 
amendment, unless it was apparent that Congress intended it should 
have this effect, should not be held to condone offenses committed 
prior to its passage. 

The original Federal Trade Commission Act consisted of 11 sec- 
tions. The act of 1938 amends section 4 by the addition of certain 
“definitions,” and section 5 in the respects already mentioned, and 
adds several new sections not material here. It leaves unchanged 
the Commission’s authority to prevent unfair methods of competi- 
tion. Only the procedure after the issuance of an order by the 
Commission is changed. Under the original procedure the initiative 
in requiring obedience to the order was placed on the Commission. 
Under the amendment the order is final within 60 days unless the 
respondent shall apply to a court for a judicial review; and, if it be 
conceded that the change is to place a greater burden on appellant 
and others in like situation, the answer is that no one has a vested 
right in any given mode of procedure. Baltimore & P. Railroad Co. v. 
Grant, 98 U. S. 398, 401; Gwin v. United States, 184 U. S. 669, 674; 
Orane v. Hahlo, 258 U. S. 142, 147. So long as a substantial and effi- 
cient remedy remains or is provided, due process of law is not denied 
by a legislative change, and in this view it cannot be successfully con- 
tended that the change created by the amendment can be said to 
indicate or evince an intention of Congress by the amendment to 
repeal the original act. 

“There is a presumption against a construction which would render 
a statute ineffective or inefficient or which would cause grave public 
injury or even inconvenience.” We are unwilling to conclude that 
although the same acts continue to be prohibited after June 16, 1937, 
as before, violations committed prior to that time will not be punish- 
able thereafter. United States v. Powers, et al., supra. 

We have examined the cases upon which counsel rely: King v. 

Cornell, 106 U. S. 395; United States v. Tynen, 11 Wall. 88; Chase 
v. United States, 256 U.S. 1; Hassett v. Welch, et al., 303 U. S. 303. 
But we think they are distinguishable. In each of the first three 
Congress had enacted a new statute, inconsistent with and covering 
the entire subject matter of the old. Since as to all of them there 
was no indication of continuity, a repeal was necessarily implied. 


$15 U. S.C. A. 715, et seq., AM C.A Tit. 15, see. 715, eb sed. 
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In the Hassett case the question was whether an amendment cover- 
ing new matter had any retrospective application. 

In the case we have here, the act of Congress which constituted 
the Federal Trade Commission and defined its duties was changed 
by the amendment so as to enlarge the Commission’s field of opera- 
tions and to revamp the procedure for enforcement of its orders. 
Both before and after the amendment the Commission had precisely 
the same power to issue complaints, to make findings, and to render 
a decision, and that is what appellants now ask us to restrain. The 
Commission is not seeking to penalize appellants for prior acts but, 
as we have seen, is carrying on an administrative proceeding which 
at most can result in an order prospective in effect. The prior acts 
afford merely the occasion for the institution of the proceedings. If 
we need any indication that it was the intent of Congress that the 
new method of enforcement is to apply to pending complaints, we 
have it in section 5 (a) [940] of the amending act—that as to 
orders already issued the new 60-day period for review is to date 
from the enactment. : 

In view of what we have already said, we find it unnecessary to 
consider the further question whether the bill should be dismissed - 
because plaintiff has not exhausted the administrative provisions of 
the act. On the ground stated we are of opinion the dismissal of 
the bill was correct and should be affirmed. 

Affirmed. 


BAYUK CIGARS, INC. v. FEDERAL TRADE COMMISSION? 
No. 3788 
(Circuit Court of Appeals, Third Circuit. June 26, 1939) 


Decree vacating decree of May 8, 1939, 28 F. T. C. 1958, which modified prior 
decree modifying and affirming Commission’s cease and desist order in 
Docket 1891, 12 F. T. C. 19, with respect to use of certain labels, designa- 
tions, ete., for domestically made cigars containing either no Havana 
tobacco or such tobacco only in a minor proportion; and 

(a) Ordering petitioner, Bayuk Cigars, Inc., respondent in proceeding before 
Commission, its officers, etc., to cease and desist, on and after 2 years from 
date, from (1) using trade-mark or name “Havana Ribbon” as descriptive 
of its said cigars, and from (2) using word “Havana” or other word or 
words of similar import as brand or trade name or as descriptive of 
cigars, unless composed entirely or in substantial part of tobacco grown on 
Island of Cuba, and subject to qualifications below set forth if composed 
in part only of such tobacco; and : 


+ Not reported in Federal Reporter. 
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(b) Ordering that, during said period, court’s decree of November 21, 1930, 
shall remain in full force and effect, subject to right in petitioner to use, 
with new brand name including word ‘Ribbon”, but eliminating word 
“Havana,” qualifying words “Formerly Havana Ribbon” in substantially 
smaller letters; and 

Ordering further that original decree of June 14, 1930, shall remain in 
full force and effect with respect to brand and trade name ‘Mapacuba” ; 
and 

Retaining, without withdrawing, limiting or otherwise disturbing juris- 
diction of Commission, jurisdiction to act within court’s powers in any 
exigencies that may arise by reason of the premises.? 


(c 


— 


(d 


~— 


Mr. C. Andrade, Jr., of New York City, and Fow, Rothschild, 
O’Brien & Frankel, of Philadelphia, Pa., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant chief counsel, and Mr. Marshall 
Morgan and Mr. James W. Nichol, special attorneys, all of Washing- 
ton, D. C., for the Commission. 


DECREE 


And now, The 26th day of June 1939, upon further consideration, 
by consent of the parties, of the decree entered in the above cause on 
November 21, 1930, and with the consent of said Bayuk Cigars 
Incorporated, 

It is now ordered, adjudged, and decreed, By this Court that the 
Decree of May 8th, 1939 in the above-entitled cause be and the same 
is hereby vacated and in lieu thereof it is Ordered, Adjudged, and 
Decreed that Bayuk Cigars Inc., its officers, directors, agents, repre- 
sentatives, servants, and employees, on and after two years from the 
date hereof, shall cease and desist, in connection with the sale or 
distribution of cigars from any of its factories in interstate commerce. 

1. From using the trade mark or trade name “Havana Ribbon” 
as descriptive of cigars of the type and composition or substantially 
of the type and composition lately and now sold under the aforesaid 
trade or brand name; i 

9. From using the word “Havana” or other word or words of 
similar import, alone or in conjunction with the word “Ribbon,” or 
any other word or words, either as a brand or trade name or as 

descriptive of cigars unless such cigars are composed entirely or in 
substantial part of tobacco grown on the Island of Cuba; provided 
that if the cigars be composed in part only of such tobacco, that fact 
shall be indicated by the brand or trade name (if the word “Havana” 
or like word occurs therein) the words of which that are descriptive 


2 See, for June 14, 1930, and November 21, 1930, decrees, 14 F. T. C. 708. 
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of tobacco content shall be of uniform size, together with such ac- 
companying descriptive words as may be necessary clearly to indicate 
the true composition and character of said cigars. If the word 
“Havana” or like word is not used in the brand name, but only in 
descriptive words applied to cigars composed in substantial part of 
Havana tobacco, such descriptive matter shall fairly indicate the true 
composition and character of the cigars. In all such descriptive matter 
the filler tobaccos used in said cigars shall be set forth in the order 
of their predominance by weight in letters of equal size and conspicu- 
ousness. Provided further, That the words “Havana Filler” may, 
without other description, be applied, either as part of a brand 
name or otherwise, to cigars having a filler composed entirely of 
tobacco grown on the Island of Cuba. 

It is further ordered, adjudged, and decreed, 'That pending the 
expiration of the said period of 2 years, the decree of this court 
entered November 21, 1930 shall remain in full force and effect save 
that Bayuk Cigars Inc. upon the adoption of some new brand name 
containing the word “Ribbon” but eliminating the word “Havana” 
may during said period of 2 years but not thereafter accompany 
such new brand name with the words “Formerly Havana Ribbon” 
without the addition of the qualifying words prescribed in the 
aforesaid Decree of November 21, 1930; provided however that such 
accompanying words be in letters, substantially smaller than the new 
brand name. 

It is further ordered, adjudged, and decreed, That the original 
decree of June 14, 1930 entered in the above cause shall remain in 
full force and effect with respect to the brand and trade name 
MAPACUBA. 

It is further ordered, adjudged, and decreed, That within the 
period of 2 years and 30 days from the date of this decree, Bayuk 
Cigars Inc. be and is hereby directed and ordered to file with the 
Federal Trade Commission, Washington, District of Columbia, a 
report in writing, setting forth with particularity the manner in 
which it has complied with the terms of this Decree. 

Without withdrawing, limiting or otherwise disturbing the juris- 
diction of the Federal Trade Commission over this case, the court 
will retain jurisdiction of the case to act within its powers in any 
exigencies that may arise by reason of the premises. 

Per Curiam ; 
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E. J. BRACH & SONS vy. FEDERAL TRADE COMMISSION? 
No. 6963 
(Circuit Court of Appeals, Seventh Circuit. June 29, 1939) 


Decree dismissing, on stipulation and consent of parties, petition for review 
of cease and desist order of Commission in the matter of HE. J. Brach & 
Sons, Docket 3307, March 15, 19389, 28 F. T. C. 1120, directing respondent, 
its officers, etc., to cease and desist from lottery merchanadising schemes in 
connection with offer, etc., in interstate commerce, of candy, accompanied 
by punchboards and push cards for use in sale and distribution thereof. 


Mr. Joseph T. Zoline of Ryan, Condon & Livingston, of Chicago, 
Ill., for petitioner. 

Mr, W. T. Kelley, chief counsel, Federal Trade Commission, M7. 
Martin A. Morrison, assistant chief counsel, and Mr. D. C. Daniel 
and Mr. James W. Nichol, special attorneys, all of Washington, 
D. C., for the Commission. 


DECREE 


Now this day come the parties by their counsel and present and 
file a stipulation to dismiss this appeal, which said stipulation is in 
the words and figures following, to wit: 

“It is hereby stipulated and agreed by and between E. J. Brach 
& Sons, petitioner in the above entitled appeal, and the Federai 
Trade Commission, respondent, that the said above entitled appeal 
may be dismissed without cost to either party. 


“HK. J. Bracn & Sons, Petitioner. 
“By Josern T. Zortne, [ts Attorney. 
“FEDERAL TRADE CoMMISSION, 


Respondent. 
“By W. T. Kettery.” 


On consideration whereof, it is now here ordered, adjudged and 
decreed by this Court that the petition of E. J. Brach & Sons, a 
corporation, for a review of the cease and desist order of the Federal 
Trade Commission, entered therein on March 15, 1939, be, and the 
same is hereby, dismissed, pursuant to the foregoing stipulation. 


1 Not reported in Federal Reporter. 
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JUSTIN HAYNES & COMPANY, INC. v. FEDERAL TRADE 
COMMISSION * 


No. 359 
(Circuit Court of Appeals, Second Circuit. July 10, 1989) 


CEASE AND DESIST ORDERS—QUALITIES OR PROPERTIES OF PrRoDUCT—DRUGS AND 
MepIcInaLs—“ASPIRUB’—TRADE NAME AND OTHER MISREPRESENTATION. 

Evidence of expert witnesses that only a small amount of aspirin in 
medical compound was absorbed into body when applied dermally, and 
that it was of little or no therapeutic value for the various pains and ail- 
ments which it was represented to relieve, sustained order of Federal Trade 
Commission forbidding further use of the trade name Aspirub and forbid- 
ding further representations as to the beneficial effect of aspirin as used 
in the compound. Federal Trade Commission Act, 15 U. S. C. A., see. 45. 

CEASE AND DESIST ORDERS—APPELLATH PROCEEDINGS OR PROCEDURE—EVIDENCE— 
WEIGHT. 

The Circuit Court of Appeals cannot pass upon the weight of the evi- 
dence in reviewing order of Federal Trade Commission. 

CHASE AND DESIST ORDERS—APPELLATH PROCEEDINGS: OR PROCEDURE—COMPETITIVE 
PREREQUISITE—“ASPIRUB” MEDICAL PREPARATION. 

Evidence sustained order of Federal Trade Commission forbidding fur- 
ther use of trade name Aspirub and further false and deceptive represen- 
tations on ground that petitioner’s medical preparation for external use 
containing aspirin was in competition with other aspirin products offered 
for external or internal use. 

UNFAIR MerHops oF CoMPETITION—F'ALSE AND MISLHADING ADVERTISING—IF AR- 
TICLE IN COMPETITION. 

False and deceptive advertising of an article in competition with other 
articles in commerce constituted “unfair methods of competition,” within 
provision of Federal Trade Commission Act, even prior to amendment which 
expressly included unfair or deceptive acts or practices, as against con- 
tention that such false and deceptive advertising was at most only mis- 
branding in violation of the Pure Food and Drugs Act. Pure Food and 
Drug Act, 21 U.S. C. A. section 1 et seq. 


(Syllabus, with substituted captions, is taken from 105 F, (2d) 988) 


On petition by Justin Haynes & Co., Inc., to review and set aside 
order of Commission directed against petitioner, order affirmed. 

Munn, Anderson & Liddy, of New York City (Messrs. Orson D. 
Munn and John H. Glaccum, both of New York City, of counsel), for 
petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, M7. 
Martin A. Morrison, assistant chief counsel, and Messrs. S. Brogdyne 
Teu, II, Reuben J. Martin, and James W. Nichols, special attorneys, all 
of Washington, D. C., for respondent. 


+ Reported in 105 F. (2d) 988. Case before Commission reported in 26 F. T. C. 1147. 
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Before Swan, Aveustus N. Hann, and Crarx, Circuit Judges. 


Swan, Circuit Judge: 

The petitioner is a New York corporation which sells and distributes 
in interstate commerce under the trade name of Aspirub a medical 
preparation for external use containing 1.5 percent of aspirin. It has 
advertised the curative properties of its preparation in glowing terms, 
placing special stress upon the aspirin constituent. In March 1936 
the Commission filed a complaint against the petitioner charging that 
its advertising was false and deceptive and [989] constituted unfair 
methods of competition in commerce contrary to the provisions of the 
Federal Trade Commission Act, 15 U.S. C. A. section 45. The grava- 
men of the complaint is that Aspirub has no therapeutic value as 
aspirin because of its negligible aspirin content and because aspirin 
cannot be absorbed into the body through the skin. After extensive 
hearings an order was entered on April 21, 1938 which in substance 
forbids the petitioner to use the trade name Aspirub and to represent 
that its preparation accomplishes to any substantial extent the bene- 
ficial effects of aspirin or is absorbable through the skin in an amount 
sufficient to produce any beneficial therapeutic effect. This order the 
petitioner asks us to set aside, its main contention being that the Com- 
mission’s findings of fact in support of the order are not sustained by 
any substantial evidence. 

The essential findings are that only an insignificant amount of 
the aspirin in the petitioner’s compound is absorbed into the human 
body when applied dermally (folios 107, 111) and that it is of 
little or no therapeutic value for the various pains and ailments 
which it is represented to relieve (folio 110). These findings are 
supported by the testimony of the three expert witnesses called 
by the Commission; and in the light of such testimony there can 
be no doubt that the petitioner’s advertisements were grossly 
exaggerated and misleading. It is true that these witnesses had 
no personal experience with Aspirub and based their opinions upon 
their general medical and pharmacological knowledge. They were, 
however, well-qualified expert witnesses, and the fact that other 
experts called by the petitioner expressed a contrary opinion and 
testified to experiments cannot enable the petitioner to contend suc- 
cessfully that there was no substantial evidence to support the 
Commission’s findings. That this court is not permitted to pass 
upon the weight of the evidence is too well established to require 
the citation of authorities. 

The petitioner also contends that Aspirub is the only medical 
preparation for external use containing aspirin and is therefore not 
in competition with any other product in interstate commerce. But 
the Commission’s finding as to competition is supported by evidence. 
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Witness Manss of the Bayer Company testified that in so far as 
Aspirub is recommended as a relief for aches and pains and as an 
alleviant for colds he regards it as in competition with his com- 
pany’s product Aspirin, as well as in competition with other 
preparations offered for external or internal use. Indeed, that it 
actually or potentially competes with other aspirin products seems 
self evident; the petitioner itself advertises its preparation as a 
“new convenient way to use aspirin.” Federal Trade Commission v. 
Raladam Co., 283 U. S. 648, is distinguishable, since there no proof 
was given as to competition. 

Finally, it is urged that the Commission’s order does not restrain 
“unfair methods of competition” but is directed against conduct 
which is, at most, only “misbranding,” contrary to the Pure Food 
and Drugs Act, U. S. C..A. title 21. The 1938 amendment to 
section 5 of the Federal Trade Commission Act expressly includes 
“unfair or deceptive acts or practices in commerce.” This amend- 
ment was approved March 21, 1938, which was after the hearings 
in the case at bar had closed but before the Commission had issued 
its order. In favor of the petitioner we shall assume that the 
amendment is not applicable; therefore, if the order is to be sup- 
ported, it must be as a restraint of “unfair methods of competition 
in commerce.” But we entertain no doubt that false and deceptive 
advertising of an article in competition with other articles in com- 
merce falls under that definition and was within the Commission’s 
jurisdiction. See Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. 8. 483; Federal Trade Commission v. Royal Milling Co., 
288 U.S. 212. 

Order affirmed. 


H. N. HEUSNER & SON v. FEDERAL TRADE COMMISSION?! 
No. 6794 
(Cireuit Court of Appeals, Third Circuit. August 10, 1939) 


CEASE AND Desist ORDERS—APPELLATE PROCEEDINGS OR PRocEDURE—ScopE AND 
EFFECT OF ORDER—COMPOSITION OF PRoDUCT—LABELS AND LEGENDS—WHERE 
Lone Misuse—CustoMrer CoNnFrUSION AND OWNER INJURY—“HAVANA” FOR 
Cigars oF Non-CuBAN ToBACCO—SECONDARY AND LIMITED MEANING As POossIRLY 
ATTACHING. : 


In determining whether misleading label or legend used in describing 
goods should be eliminated, court would. consider whether elimination of 
word “Havana” in description of cigars made of Pennsylvania tobacco 
might cause confusion among devotees of manufacturer’s product as well 
as substantial loss to manufacturer and whether the long misuse of the 


1 Reported in 106 F. (2d) 596. Case before Commission reported in 24 F. T. C. 1370. 
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word “Havana” lent such term a species of secondary meaning in con- 
nection with manufacturer’s cigars. 


CEASE AND Desist ORDERS—APPELLANT PROCEEDINGS OR PROCEDURE—ENFORCEMENT 
OF ORDER—COMPOSITION OF PRopUCT—LABELS AND LEGENDS—WHERE Lone Mis- 
USE—CUSTOMER CONFUSION AND OWNER INJURY—‘HAVANA” FOR CIGARS OF NON- 
CuBAN TOBACCO—SECONDARY AND LIMITED MEANING AS PossiBLy ATTACHING— 
COMPLIANCE PERIOD. 


A Pennsylvania manufacturer of cigars containing only Pennsylvania 
tobacco but branded “Havana Smokers” was allowed 2 years within 
which to eliminate the word “Havana” in designating its product, where 
the cigars had been so branded since 1902, and sudden change would have 
caused confusion among smokers of manufacturer’s cigars as well as loss 
to petitioner, and misuse of the word “Havana” might have developed 
a secondary meaning in connection with manufacturer’s cigars. 


A “Havana cigar” is one made from Cuban tobacco, which is world 
famous for its aroma and makes the finest of all cigars. 


(SyHabus, with substituted captions, is taken from 106 F. (2d) 596) 


On petition to review and modify order of Commission, Order 
modified, and enforced as modified, 

Messrs. John Walsh and Louis A. Spiess, both of Washington, 
D. C., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, Mr 
Martin A. Morrison, assistant chief counsel, and Messrs. DeWitt T. 
Puckett and James W. Nichol, special attorneys, all of Washington, 
D. C., for respondent. 

Before Brecs, Marts, and Ciarg, Circuit Judges. 


CuarKk, Circuit Judge: 

The “harmless drudges” (as Dr. Johnson defined them) who have 
busied themselves “in tracing the original, and detailing the sig- 
nification of words,” are in agreement that a “Havana” cigar is one 
made from Cuban tobacco, New Century Dictionary, vol. 1, page 
719; Webster’s Universal Dictionary (1936) page 772. Such, too, 
is the understanding of the trade, Tobacco Manual, page 19, and 
we are told: 

“The tobacco leaf of Cuba is world famous for its aroma and makes 

the finest of all cigars.” The Wide Realm of Lady Nicotine, 8 
Compton’s Encyclopedia, page 3509. 
Hence, the implicit misrepresentation in selling Cuban tobacco- 
less cigars under the label “Havana” hardly merits comment. The 
judicial reaction to that practice may be observed in two fields: 
Suits for trade-mark infringement, and the review of orders by an 
administrative agency pledged to extirpate “unfair methods of com- 
petition,” 15 U. S. C. A., section 45. It has met with unanimous 
condemnation in both. 
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The doctrine of unclean hands as applied to the protection of 
trade-marks and names has been thoroughly elucidated in the text- 
books and law reviews, Derenberg, Trade-Mark Protection and 
Unfair Trade, pages 659 et seq.; Nims, Unfair Competition and 
Trade-Mark (third edition) pages 977 et seq.; 31 Harvard Law 
Review 889 (note); 21 Yale Law Journal 426 (note); 15 Yale Law 
Journal 309 (note) ; 32 Halsbury’s Laws of England, pages 657-658. 
Suffice it to say that misrepresentation as to ingredients, Worden & Co. 
y. California Fig Syrup Co. (“fig syrup” without figs), 187 U. S. 516, 
and as to the place and manner of manufacture, Manhattan Medicine 
Co. v. Wood, 108 U. S. 218 (Moses Atwood, of Georgetown, Mass., 
for Manhattan Medicine Company, N. Y.), Kosofsky v. Silbert, 128 
Mise. (N. Y.) 638 (Hudson Bay Fur Co. without furs from Hudson 
Bay), have prevented the traders who used them from securing 
equitable relief. As [597] early as 1867 the Supreme Court of Penn- 
sylvania (wherein is situated Constatoga, birthplace of the stogy) 
invoked the doctrine in connection with domestic cigars mislabeled 
“Havana.” Not even deigning to stress the misdescription of ingre- 
dients, the learned court described that practice as: 


«# * * a falsehood as to the place where his goods are man- 
ufactured in order to have the benefit of the reputation which such 
goods have acquired in the market.” Palmer v. Harris, 60 Pa. 156, 
158. 


Other courts followed suit, Vewman v. Pinto, 4 R. P. C. 508; Solis 
Cigar Co. v. Pozo, 16 Colo. 388. 

The work of the Federal Trade Commission has been along similar 
lines, Derenberg, Trade-Mark Protection and Unfair Competition, 
pages 190 et seq.; Henderson, The Federal Trade Commission, page 
182. Here the public has-been protected, affirmatively rather than 
negatively, from misrepresentation of ingredients, Federal Trade 
Commission v. Winsted Hosiery Co., 258 U.S. 483 (“natural wool” 
for cotton) ; Yederal Trade Commission v. Algoma Lumber Co., 291 
U.S. 67 (“California white pine” for yellow pine) ; Procter & Gamble 
v. Federal Trade Commission, 11 F. (2d) 47 (“Naptha soap” with- 
out naptha) ; Masland Duraleather Co. v. Federal Trade Commission, 
34 F. (2d) 733 (“Duraleather” without leather) ; and of the place 
and method of manufacture, Federal Trade Commission v. Bradley, 
31 F. (2d) 569 (“English tub soap” made in America) ; Lighthouse 
Rug Co. v. Federal Trade Commission, 35 F. (2d) 163 (“Lighthouse” 
Tugs not made by blind men). By the same token, the Commission 
will not countenance “Havana,” “Cuban,” “Tampa,” and “Wheeling” 
cigars which are geographically or analytically unworthy of the 
name. See 105 Commerce Clearing House Trade Regulation Service, 
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section 505.4465-75; 106 Commerce Clearing House Trade Regula- 
tion Service, sections 9100, 9745. 

Accordingly, the petitioner, a Pennsylvania manufacturer of cigars 
which contain only Pennsylvania tobacco, but are branded “Havana 
Smokers,” has been ordered to cease and desist from using the word 
“Havana” to designate its product. We are asked to modify this 
order so as to permit the retention of the word “Havana” with an 
appropriate “qualification,” i. e., the legend: 


‘NOTICE 
THESE CIGARS 
ARE MADE IN 
THE UNITED 

STATES AND 
ONLY OF UNITED 
STATES TOBACCO” 


The difficulty of petitioner’s position lies in the fact that the impli- 
cation of the word “Havana” is totally false. The purchaser can be 
guided by either label or legend, but not by both. This circumstance 
came before the Court of Appeals for the District of Columbia in a 
recent case. After a carefully considered review of the authorities 
the learned court concluded: 

“s * * But the phrase ‘Army and Navy’ in the name ‘Army and 
Navy Trading Company’ makes the single representation that at 
least the major portion of the merchandise offered for sale is in some 
sense Army and Navy goods. This single representation being 
untrue, it cannot be qualified; it can only be contradicted. The cases 
urged by the Trading Company and above discussed justify quali- 
fication of a trade name where qualification is possible; they do not 
justify contradiction.” Federal Trade Commission v. Army and 
Navy Trading Co., 88 F. (2d) 776, 780. 

We doubt if petitioner would accede to a true qualification—“Fake 
Havana Smokers.” 

It appears, however, that the cigars in question have been branded 
“Havana Smokers” since 1902. This, we think, calls two mitigating 
factors into play. First, the sudden elimination of the word “Havana” 
might cause confusion, or even consternation, among the devotees of 
petitioner’s cigars, as well as substantial loss to petitioner, cf. Masland 
Duraleather Co. v. Federal Trade Commission, 34 F, (2d) 783. Sec- 
ond, it is possible, although the point is not reflected in the findings 
of the Commission, that the long misuse of the word “Havana” has 
lent that term a species of secondary meaning in connection with 
petitioner’s cigars. See Notz, Unfair Commercial Practices in Inter- 
national Trade, 23 Bulletin of American Trade-Mark Association 
(New Series) 79. Courts of equity now tend to take this fact into 
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account before applying the doctrine of unclean hands in the manner 
above referred to. Asa leading text writer has put it: 

“They are now chiefly concerned with whether in the case of par- 
ticularly well-known marks and names, the public has become accus- 
tomed to associate a product with a definite taste, appearance, smell, 
ete., without in the least being deceived by a product which does not 
contain exactly what it professes to, but which is the identical article 
which had previously satisfied them.” Derenberg, [598] Trade- 
Mark Protection and Unfair Trading, page 670. 


See Coca-Cola Oo. vy. Koke, 254 U. S. 148; Le Blume Import C6. ¥ 
Coty, 293 Fed. 344. 


We feel that these considerations, although without bearing on the 
propriety of the Commission’s order, may well influence the method 
whereby it is to be enforced. As a consequence, petitioner will be 
allowed two years within which to eliminate the word “Havana” as 
prescribed in our recent decree in Bayuk Cigars, Inc. v. Federal Trade 
Commission [106 Commerce Clearing House Trade Regulation Service, 
sec. 25290, and see 14 Federal Trade Commission Reports 708]. 

The order of the Federal Trade Commission is modified in accord- 
ance with the views set forth in this opinion and its enforcement as 
so modified will be decreed. 


OSTLER CANDY COMPANY, GLADE CANDY COMPANY, 
AND SHUPE-WILLIAMS CANDY COMPANY v. FEDERAL 
TRADE COMMISSION? 


Nos. 1786, 1787, 1788 
(Cireuit Court of Appeals, Tenth Circuit. August 30, 1939) 


FEDERAL TRADE COMMISSION ACT—SECTION 5—CEASE AND DESIST ORDERS— 
FINALITY ON EXPIRATION ALLOWED TIME—DvE Process—as LEGISLATIVE OR 
VESTING JUDICIAL POWER. 


The statute authorizing Federal Trade Commission to prevent use of 
unfair methods of competition in interstate commerce, by entry of cease 
and desist order as amended by provision that order shall become final 
on expiration of time allowed for filing of petition for review, is not 
unconstitutional as denial of due process or as vesting judicial power in 
the commission, since change provided by amendment relates solely to 
remedy of government for enforcement of order and does not transform 
order into equivalent of legislative act or judgment or decree of court, 
and provision for judicial review meets requirements of due process. 
Federal Trade Commission Act, section 5, as amended March 21, 19388, 
15 U.S. C. A., section 45. 


1 Reported in 106 F, (2d) 962. Cases before Commission reported in 27 F. T. C. 668, 
680 and 656, respectively. 
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UNFAIR METHODS oF COMPHTITION—PROCEEDINGS IN RESTRAINT OF—INITIATION 
OF PROCEEDINGS—COMMISSION PREREQUISITES—USE AND PUBLIC INTEREST. 


In order to initiate statutory proceeding to restrain unfair competition, 
Federal Trade Commission must first ascertain that an unfair method of 
competition in commerce has been used or is being used, and, if so, that 
a proceeding would be in the interest of the public. 


CEASH AND DestIst ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—INITIATION 
UNFAIR METHODS COMPETITION PROCEEDING—INITIAL DETERMINATION oF COM- 
MISSION re USE AND PUBLIC INTEREST—JUDICIAL REVIEW—COMPLAINT FILING 
As BEGINNING OF. : 


Qn petition to review cease and desist order entered by Federal Trade 
Commission, court cannot inquire into quantum or sufficiency of factual 
information on which commission made initial determination that an un- 
fair method of competition was being used and that a proceeding would 
be in the public interest, since such determination is a matter for the 
commission, and, where commission acts on some information, scope of 
judicial review begins with filing of complaint. 


CEASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—COMPETITIVE 
PREREQUISITE—LOTTERY MERCHANDISING—CANDY—W HETHER CHANCE IN CoM- 
PETITION WITH STRAIGHT. 

The Circuit Court of Appeals would not set aside order of Federal 
Trade Commission directing candy manufacturers and distributors to 
cease and desist from sale and distribution of candy assortments involv- 
ing lot or chance features generally called “chance candy” on ground that 
commission was without jurisdiction because no unfair method of compe- 
tition existed, in that “chance candy” was not sold at retail in competition 
with “straight candy” or assortments without lot or chance features, 
where correspondence which passed between commission and Companies 
showed clearly that commission was thoroughly conversant with material 
facts. 


UNFAIR MerrHops oF COMPETITION—PUBLIC PoLIcy—LOTTERY MERCHANDISING 


The statute declaring unlawful unfair methods of competition in coms 
merce condemns any method of competition in interstate commerce which 
is contrary to public policy, and interdicts any system of competitive 
merchandising in such commerce which uses or employs a “lottery,” 
“saming device,” or “gift device,” including push cards and punchboards. 


UnFarr MErHODS of COMPELITION—PROCEEDINGS IN RESTRAINT OF—WHERE COM- 
PETITION, AS PROCEEDING DEVELOPED, NON-EXISTENT. 

The essence of a proceeding by the Federal Trade Commission to re- 
strain unfair competition is the forbidding of the continued use of an 
unfair trade practice in commerce in competition with others, and hence, 
where it appears in the course of such a proceeding that competition does 
not exist, the proceeding should be dismissed. 


FINDINGS oF COoMMISSION—LOTTERY M&rrRCHANDISING—CANDY—COMPETITIVE SALE 
Av RETAIL oF CHANCH AHD STRAIGHT GoopS—WHERH FINDING OF SUPPORTED 
BY SUBSTANTIAL HVEDENCE—Court LIMITATION. 

In proceeding to restrain candy manufacturers from sale and dis- 
tribution of candy assortments involving lot or chance features, finding of 
Federal Trade Commission that sale and distribution of such candy in 
commerce and its sale at retail [963] came into competition with assort- 


1586 FEDERAL TRADE COMMISSION DECISIONS 


ments of candy without lot or chance features was conclusive ou review 
if supported by substantial evidence. 


CRASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—COMPETITIVE 
PREREQUISITE—LOTTERY MERCHANDISING—CANDY—WHETHER CHANCE IN Com- 
PETITION WITH STRAIGHT—WHERE RETAIL SALE OF CHANCE AND STRAIGHT 
COMPETITIVE. 


The Circuit Court of Appeals would not set aside orders entered by 
Federal Trade Commission requiring candy manufacturers to cease and 
desist from sale and distribution of candy assortments involving lot or 
chance features on ground that proceeding should have been dismissed 
for reason that sale of such candy at retail did not constitute competition 
with sale of candy which did not involve lot or chance features, where 
finding of commission that sale and distribution of chance candy in 
commerce and its sale at retail did come into competition with that of 
candy without lot or chance features was supported by adequate evidence. 


CHASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—SCOPH AND 
EFFECT OF ORDER—COMPLAINT’S ALLEGATIONS AND FINDINGS AS CONSTRUED 
FOR. 

Cease and desist orders entered by Federal Trade Commission in pro- 
ceeding to restrain unfair competition were required to be construed in the 
light of the allegations contained in the complaint and the findings of the 
commission. 


DEASE AND DrEsIST ORDERS—SCOPE AND EFFECT OF ORDER—LOTTERY MERCHAN- 

' DISING—CANDY—PACKING, ETC., SO THAT SALES WERE TO BE on May Br MADE 
By MEANS or LOTTERY, ETC., OR SUPPLYING, ETC., TO DEALERS, ETC., ASSORT- 
MENTS WHICH ARE oR May BE USED, ETC., TO ConDUcT LOTTERY, ETC. 

Cease and desist orders entered by Federal Trade Commission which 
forbade sale and distribution of candy so packed and assembled that sales 
were to be made or “may be made” by means of lottery, gaming device, 
or gift device, and prohibited supplying or placing in hands of dealers and 
jobbers assortments which are used or “may be used” without alteration 
or rearrangement of contents to conduct lottery, gaming device, or gift 
device, were not objectionably broad in scope and effect when construed 
in light of allegations of complaint and findings of commission. 


(Syllabus, with substituted captions, is taken from 106 F. (2d) 962) 


On petition to review orders of Commission, by Ostler Candy Co., 
by Glade Candy Co., and by Shupe-Williams Co. Petitions denied. 

Mr. H. L. Mulliner, of Salt Lake City, Utah, (Messrs. J. R. Mul- 
liner and H. H. Halliday, both of Salt Lake City, Utah, on the brief), 
for petitioners. 

Mr. Martin A. Morrison, assistant chief counsel, of Washington, 
D. C. (Mr. W. 7. Kelley, chief counsel, Mr. P. C. Kolinski and 
Mr. James W. Nichol, special attorneys, all of Washington, D, C., on 
the brief), for meapoationt: 

Before Pumuies, Brarron, and Huxman, Cirehit Judges, 
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Bratton, Circuit Judge: 

Ostler Candy Co., Glade Candy Co., and Shupe-Williams Candy 
Co., each engaged in the manufacture of candy in the State of Utah 
and in the sale and distribution of it in intrastate and interstate 
commerce, seek to have reviewed and set aside orders of the Federal 
Trade Commission entered under the provisions of section 5 of the 
Federal Trade Commission Act, 15 U. S. C. A. 45, separately requir- 
ing them to cease and desist from certain trade practices which were 
found to constitute unfair competition in commerce. The proceed- 
ings are here on separate petitions to review, but the material facts 
are substantially alike and the questions presented are identical. 

The Commission found in each proceeding that the company was 
in active competition with others engaged in the manufacture of candy 
and in the sale and distribution of it in interstate commerce; that 
several of its assortments of candy are composed of bars of candy, 
together with a device commonly called a “push card”; that the push 
card has partially perforated discs which are effectively concealed ; 
that when a push is made and the disc separated from the card a 
number or legend is disclosed; that sales are 5 cents each; that the 
card bears a statement informing prospective and actual customers 
that each number or legend pushed entitles the person pushing it to 
receive one bar of candy but that certain numbers entitle the persons 
pushing them to one or more additional bars; that the card also bears 
a legend stating that the person making the last push will receive a 
specified number of [964] additional bars; that the company also 
distributes assortments composed of a number of packages of candy 
of varying size, together with a device commonly called a “punch- 
board”; that the punchboard has a number of holes in which slips 
of paper containing numbers are secreted ; that when a punch is made 
and the slip separated from the board the number is disclosed; that 
punches are 5 cents each; that the board has printed thereon state- 
ments or legends informing prospective and actual purchasers that 
those punching certain numbers are entitled to specified packages of 
candy; that the packages of candy are distributed in accordance with 
such statements or legends; that candy assortments involving such 
lot or chance features are generally called “chance candy” and that 
assortments without the lot or chance features are called “straight 
goods”; that the company sells its chance candy to jobbers and re- 
tailers; that the jobbers resell to retailers; that the retailers display 
it for sale as packed by the company and it is sold to the consuming 
public in accordance with the sales plans of the company; that such 
candy is so packed and assembled as to involve and is designed to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof; that the sale and distribution of chance candy 
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through such methods constitutes a lottery or gaming device which 
is contrary to public policy, as morally bad and encouraging 
gambling, as injurious to the candy industry because it results in the 
merchandising of a chance or lottery instead of candy, and as provid- 
ing retail merchants with a means of violating public policy and the 
laws of the several States; that it is injurious and prejudicial to the 
public and to the competitors of the company; and that it is a re- 
straint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

Each order requires the company in the sale and distribution of 
candy in interstate commerce, to cease and desist (1) from selling 
and distributing to wholesale dealers and jobbers, for resale to retail 
dealers direct, candy so packed and assembled that sales to the public 
are to be made, or may be made, by means of a lottery, gaming device, 
or gift enterprise, (2) from supplying to or placing in the hands of 
retail and wholesale dealers and jobbers assortments of candy which 
are used, or may be used, without alteration or rearrangement of the 
contents thereof, to conduct a lottery, gaming device, or gift enter- 
prise in the sale or distribution of the candy contained in such assort- 
ments to the public, (8) from supplying to or placing in the hands 
of retail and wholesale dealers and jobbers assortments of candy, to- 
gether with a push board or punchboard for use, or which may be 
used, in distributing or selling such candy to the public at retail, and 
(4) from furnishing to retail and wholesale dealers and jobbers push 


cards or punchboards, either with packages or assortments of candy 


or separately, bearing a legend or statement informing the purchas- 
ing public that the candy is being sold by lot or chance, or in accord- 
ance with a sales plan which constitutes a lottery, gaming device, or 
gift enterprise. 

The constitutionality of section 5 of the statute, as amended by the 
act of March 21, 1938, 52 Stat. 111, is challenged. It is argued that 
the amendment gives to an order to cease and desist from a trade 
practice the full force and effect of a judgment or decree of a court, 
thus vesting judicial power in the Commission. The amendment pro- 
vides that the order shall become final upon the expiration of the time 
allowed for the filing of a petition for review, if no such petition has 
been filed within that time. The change relates solely to the remedy 
of the Government for its enforcement; it does not transform the 
order into the equivalent of a legislative act or a judgment or decree 


of a court; and the provision for judicial review meets the require- | 
ments of due process. The statute is not open to attack for want of | 
constitutional validity. National Candy Co. v. Federal Trade Com-— 


mission, 104 F. (2d) 999. 
The jurisdiction of the Commission is attacked. The conten- 
tion is that as a prerequisite to jurisdiction to issue a complaint, 
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the Commission must first determine whether there is reason to 
believe that one has been or is using an unfair method of compe- 
tition in interstate commerce; that after determining such question 
in the affirmative the Commission cannot proceed unless it further 
appears that the proceeding would be in the interest of the public; 
and that the Commission did not acquire jurisdiction here because 
no unfair method of competition existed in that chance candy is 
not sold at retail in competition with straight candy. It is well 
settled that in [965] order to initiate such a proceeding the Com- 
mission must first ascertain that an unfair method of competition 
in commerce has been or is being used, and, if so, that a proceeding 
would be in the interest of the public. Mederal Trade Commission 
v. Raladam Company, 283 U. 8. 643. But here the correspondence 
passing between the Commission and the companies shows clearly 
that the Commission was thoroughly conversant with the material 
facts bearing upon the manner in which the chance candy was 
packed, distributed, and ultimately sold at retail to the consuming 
public. A further investigation would have been idle and useless. 
A court on petition to review a cease and desist order cannot inquire 
into the quantum or sufficiency of the factual information on which 
the Commission made its initial determination that an unfair method 
of competition was being used and that a proceeding would be in the 
public interest. That is a matter for the Commission. Where the 
Commission acts on some information, the scope of judicial review 
begins with the filing of the complaint. We do not explore the 
question whether a cease and desist order may be attacked on review 
for want of any evidence on which the Commission made its initial 
determination as no such situation is presented. 

The statute condemns any method of competition in interstate 
commerce which is contrary to public policy, Federal Trade Com- 
mission v. Beech-Nut Packing Oo., 257 U.S. 441; Wholesale Grocers’ 
Association v. Federal Trade Commission, 277 F. 657; Walter H. 
Johnson Candy Co. v. Federal Trade Commission, 78 F. (2d) 717; 
it interdicts any system of competitive merchandising in such com- 
merce which uses or employs a lottery, gaming device, or gift device, 
Federal Trade Commission v. Keppel & Bro., 291 U. 8. 304; and 
pushcards and punchboards are within that class, Hofedler v. Federal 
Trade Commission, 82 F. (2d) 647; Federal Trade Convmassion v. 
F. A. Martoccio Company, 87 F. (2d) 561; Federal Trade Commis- 
sion v. Charles N. Miller Co., 97 ¥. (2d) 568; Helen Ardelle, Inc. 
v. Federal Trade Commission, 101 F. (2d) 718; Bunte Bros. v. Fed- 
eral Trade Commission, 104 F. (2d) 996; National Candy Co. v. 
Federal Trade Commission, supra. 

It is urged that the jurisdiction of the Commission is restricted 
to methods of competition as they affect competitors and the public; 
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that it has no independent police powers; and that these proceedings 
should have been dismissed for the reason that the sale of chance 
candy at retail does not constitute competition with the sale of 
straight candy. The essence of a proceeding of this kind is the for- 
bidding of the continued use of an unfair trade practice in commerce 
in competition with others. It necessarily follows that where it 
appears in the course of such a proceeding that competition does not 
exist the proceeding should be dismissed. But the Commission found 
that the sale and distribution of chance candy in commerce and its 
sale at retail does comes into competition with that of straight candy; 
that it diverts trade in volume from business enterprises not using 
such methods; and that it is prejudicial to the public. That find- 
ing is conclusive on review if it is supported by substantial evidence. 
Federal Trade Commission v. Winsted Hosiery Co., 258 U. S. 483; 
Federal Trade Commission v. Algoma Lumber Co., 291 U. 8S. 67; 
Federal Trade Commission v. Standard Education Society, 302 U.S. 
112. It would not serve any useful purpose to detail the evidence 
at length. It suffices to say that there was substantial evidence to 
show that while generally there are differences in the types of cus- 
tomers for the two kinds of candy, the sale of chance candy does 
reduce the sale of straight candy. As the diversion of a substantial 
part of trade from straight candy to chance candy constitutes com- 
petition, the finding is supported by adequate evidence and therefore 
cannot be overthrown on review. 

The remaining contention which merits consideration is that the 
orders are too broad. It is said that the first and second paragraphs 
are broad enough to include any candy which might be sold at retail 
through means of a lottery, gaming device, or gift device, even though 
the company did not intend or contemplate at the time of its sale and 
distribution to jobbers or retailers that it should be retailed through 
such methods; and that unless the orders are limited they will effec- 
tively forbid the sale and distribution in commerce of any candy 
whatsoever. The first paragraph forbids the sale and distribution 
[966] of candy so packed and assembled that sales are to be made, 
or may be made, by means of a lottery, gaming device, or gift device; 
and the second paragraph prohibits the supplying or placing in the 
hands of dealers and jobbers assortments which are used, or may be 
used, without alteration or rearrangement of the contents thereof to 
conduct a lottery, gaming device, or gift device in the sale or distribu- 
tion of the candy contained therein. The Circuit Court of Appeals 
of the Seventh Circuit limited an order quite similar to these in a 
manner equivalent to striking from the first paragraph of these 
orders the words “or may be made,” and from the second paragraph 
the words “or which may be used.” Federal Trade Commission v. 
McLean & Son, 84 F. (2d) 910. The First Circuit took like action, 
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citing with approval and resting its decision upon the McLean case. 
Federal Trade Commission vy. Charles N. Miller Co., supra. The 
Ninth Circuit did likewise, citing both the McLean and the Miller 
cases. Helen Ardelle, Inc. v. Federal Trade Commission, supra. 
But the Seventh Circuit concluded in the recent case of National 
Candy Co. v. Federal Trade Commission, supra, that its action in 
the McLean case was not well founded. The court said that more 
deliberate consideration convinced it that the language of the order, 
in the light of the allegations of the complaint and the findings, 
could not reasonably be construed to have application to straight 
candy; that it applied only to candy which carried an unfair appeal 
to retail dealers and retail purchasers on account of the element of 
chance involved in the sale of it. Giving the order that construction, 
the court declined to restrict it. These orders must be construed in 
the light of the allegations contained in the complaint and the find- 
ings of the Commission. And when construed in that manner it 1s 
reasonably clear that the first and second paragraphs apply exclu- 
sively to candy which is so packed or arranged as to be especially 
suited to sale at retail in a manner which makes an unfair appeal 
to retail dealers and retail purchases on account of the element of 
chance involved, and to candy which is peculiarly adapted in some 
other manner to sale at retail by chance method. With these para- 
graphs thus construed, the orders are not objectionably broad in 
scope and effect. 
The petitions to set aside the orders are severally denied. 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY vy. 
FEDERAL TRADE COMMISSION? 


No. 6734 
(Circuit Court of Appeals, Third Circuit. September 22, 1939) 


FINDINGS OF COMMISSION—W HERE SUPPORTING TESTIMONY. 
The fact findings of the Federal Trade Commission, if supported by 
testimony, are conclusive. 
FINDINGS oF COMMISSION—APPELLATH PROCEEDINGS OR PROCEDURE—HVIDENCE— 
WEIGHT. 
The weight to be given to facts and circumstances admitted, and in- 
ferences reasonably to be drawn therefrom, are for Federal Trade Commission. 
FINDINGS OF COMMISSION—APPELLATE PROCEEDINGS OR PROCEDURE—IN GHNERAL. 


Courts will not pick and choose bits of evidence to make findings of fact 
contrary to findings of Federal Trade Commission. 


1 Reported in 106 F. (2d) 667. Petition for certiorari denied by Supreme Court, Jan. 2, 
1940, 60 S. C. 380. Case before Commission reported in 26 F. T. C. 486. 
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FINDINGS OF COMMISSION—APPELLATE PROCEEDINGS OR PROCEDURE—ReEvInW ScoPpH 
or Court’s Dury. ‘ 
The duty of the Circuit Court of Appeals in examining findings of fact 
of Federal Trade Commission is to ascertain whether such findings have sup- 
port in the record before the commission. 


DISCRIMINATING IN Prick—CiaytTon Act, Suc. 2 (c)—BROKERAGE OR COMMISSION 
PROVISIONS—SELLER TO BUYER PAYMENTS. 

The statute relating to payment or acceptance of commissions, brokerage, 
or other compensation absolutely prohibits the payment of brokerage or 
compensation in lieu thereof to buyer, or buyer’s representatives or agents, 
15 U. S. C. A. see: 13 (ec). 


STATUTORY CONSTRUCTION—HXCEPTIONS—RULE OF STRICT CONSTRUCTION. 
Exceptions contained in statutes are to be construed strictly. 


AGENCY—DUAL REPRESENTATION OR SERVICE—WHERE FULL DISCLOSURE. 


[668] The common law did not prohibit agents serving in dual capacity 
if status of dual agency was disclosed fully. 


DISCRIMINATING IN PricE—CLaytron Act, Sc. 2 (c)—BROKERAGE OR COMMISSION 
PROVISIONS—SERVICES RENDERED HxcEPTION—BoNA Five BROKERAGH PAYMENTS 
FOR SERVICH TO PRINCIPAL, AND PurprorTep DUAL BUYER-SELLER REPRESENTA- 
TION—AS RESPECTIVELY PERMITTING AND PROHIBITING, 

The words “except for services rendered,” in statute prohibiting payment 
or acceptance of commissions, brokerage, or other compensation ‘except for 
services rendered,” permitted bona fide brokerage for actual services rend- 
ered to principal by agent, but prevented dual representation by agents 
purporting to deal on behalf of both buyer and seller. 


DISCRIMINATING IN PRICE—CLAYTON Act, SEc. 2 (¢c)—BROKERAGE OR COMMISSION 
PROVISIONS—SELLER TO BUYER PAYMEINTS—WHERE INCIDENTAL SELLER SERVICHS 
BY BuyEr FIELD AGENTS OF CHAIN STORE. 


Under statute prohibiting payment or acceptance of commissions, broker- 
age, or other compensation, operator of chain of retail grocery stores buying 
through field agents was not entitled to allowances or discounts from sellers 
in lieu of brokerage, notwithstanding that agents rendered incidental services 
to sellers. 


DISCRIMINATING IN PricE—Crayton Act, Sec. 2—IN, GENERAL. 
The statute relating to discrimination in price, services, or facilities was 
intended to prevent price discriminations having a prejudicial effect on compe- 
tition or which tended to lead to monopoly. 15 U. S. GC. A. see. 13. 


DISCRIMINATING IN PRIcE—CrayTon Act, Src. 2 (c)—BRoKERAGE OR COMMISSION 
PROVISIONS—CONSTRUCTIGN—Score AND PURPOSE, 


The portion of price-discrimination statute prohibiting payment or ac- 
ceptance of commission, brokerage, or other compensation must be construed 
in the light of the whole statute and the evils which the whole statute 
was intended to remedy. 


DISCRIMINATING IN PricE—CLaytron Act, Src. 2 (A) AND (c)—Cosr DirrrREN- 
TIAL AND BROKERAGE OF COMMISSION PROVISIONS OF RESPECTIVE PROHIBITIONS. 
The cost-differential provision in statute prohibiting discriminations in 

price between customers did not permit net prices, allowances, and dis- 
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counts to be passed on to buyers in view of statute prohibiting payment 
or receipt of commissions, brokerage or other compensation. 15 U. 8. C. A,, 
sec: 18 (a, ¢). 

INTERSTATE CoMMERCE—COoNGRESS PoWER—SCOPE. 

The power of Congress to regulate commerce is the power to enact all 
appropriate legislation for protection and advancement of commerce and 
to adopt measures to promote growth and insure safety of commerce, and 
to foster, protect, and control commerce. U. S. ©. A. Const. art. 1, sec. 
Salsa: 


ConstTiITUTIONAL LAw—StTaruTEs—JupicraL LIMIraTions—Portcy or LaAw- 
Maxine Bopy. 


Courts should not inquire into the policy of the lawmaking body. 


CONSTITUTIONAL LAw—STATUTES—LEGISLATIVE DETERMINATIONS ON Factrs— 
WHERE FAIRLY OPEN TO DIFFERENCE OF OPINION—AS CONCLUSIVE. 


In determination of constitutionality of statutes, the legislative deter- 
mination of what the facts establish is conclusive, where the question of 
what the facts establish may be regarded as fairly open to differences of 
opinion. 


CONSTITUTIONAL LAW—FIrFTH AMENDMENT—INTERSTATE COMMERCE—POWER OF 
CONGRESS. 


The Fifth Amendment to Constitution does not prohibit exercise by 
Congress of its power under commerce clause. U. 8S. C. A. Const. art. J, 
sec. 8, cl. 3; Amend. 5. 


CONSTITUTIONAL LAW—FIFTH AMENDMENT—INTERSTATE COMMERCE—POWER OF 
CoNGRESS—LAIBERTY OF CONTRACT. 


Liberty of contract may be limited by exercise by Congress of its power 
under commerce clause of Constitution. 


INTERSTATE COMMERCE—CONGRESS PowER—ScoPeE—PROHIBITIONS IN AID OF Com- 
PETITION—SPEcIFIC EFFECTS IN PARTICULAR INSTANCES AS Nor DELIMITING 
POWER TO PROCEED GENERALLY WITHIN CONSTITUTIONAL BOUNDARIES TO OUTLAW, 
AS HURTFUL, CERTAIN ACTS. 


Congress is not prohibited to limit the exercise of its power under com- 
merce clause of Federal Constitution upon the effect of forbidden acts in 
particular instances, but can proceed generally for protection of commerce 
in general, expressing its disfavor of certain acts as hurtful to competition 
in such terms as it sees fit so long as it does not transgress the boundaries 
imposed by Constitution. 


DISCRIMINATING IN PriceE—CLAytTon Act, Sec. 2 (c)—BROKERAGE OR COoMMIS- 
SION PROVISIONS—SELLER TO BUYER PAYMENTS—VALIDITY OF PROHIBITION. 


The statute prohibiting payment or receipt of commissions, brokerage, 
or other compensation was proper exercise of commerce power of Congress, 
where Congress found that practice of paying brokerage, or sums in lieu 
thereof, to buyers or their agents by sellers, was an unfair trade practice 
resulting in damage to commerce. 


‘CEASE AND Desist ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—ENFORCE- 
MENT—WHERE AFFIRMANCE, 
The Circuit Court of Appeals would command a corporation to obey 


Federal Trade Commission’s cease and desist order which court affirmed. 
15 U. S. C. A. sec. 45. 
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(Syllabus, with substituted captions, is taken from 106 F. (2d) 667) 


[669] On petition for review of an order of Commission requiring 
petitioner to cease and desist from certain alleged violations of Rob- 
inson-Patman Act, decree affirming order and commanding obedience 
thereto. 


Mr. Caruthers Ewing, of New York City (Watson, King & Brode 
and Feldman & Kittelle, all of Washington, D. C., of counsel), for 
petitioner. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, and 
Messrs. Joseph J. Smith, Jr., Wilbur N. Baughman, and John Darsey, 
all of Washington, D. C., special attorneys, for respondent. 

Before Biecs and Maris, Circuit Judges, and Katopner, District 
Judge. 


Brees, Circuit Judge: 

The petitioner, The Great Atlantic & Pacific Tea Co., seeks to have 
this court set aside an order of the Federal Trade Commission entered 
on January 25, 1938, requiring the petitioner to cease and desist from 
certain alleged violations of section 2 (c) of the Clayton Act, as 
amended by the Robinson-Patman Act, Act of June 19, 1936, c. 592, 
49 Stat. 1526 (15 U.S. C. A. 13 (e)). The order referred to is set 
out as an appendix to this opinion. 

The petitioner relies on three assignments of error. These are as 
follows: (1) that the Commission erred in finding that “No broker- 
age or selling services whatsoever, or any other form of services in 
connection with the purchase of supplies by, or the sale thereof to, the 
respondent are intended to be or are rendered to sellers by the 
respondent or by any agents or employees of the respondent”; (2) that 
the Commission erred as a matter of law in holding that the petitioner 
is not entitled to an allowance or discount reflecting alleged savings to 
sellers of brokerage or services in lieu of brokerage; and (3) that the 
Commission erred in finding “* * * that the acceptance of dis- 
counts in lieu of brokerage by the respondent tends to injure compe- 
tition between the respondent and its competitors, and does injure 
competition between sellers who grant such discounts and allowances 
to the respondent and those who do not”. 

Since questions of fact as well as law are presented for our con- 
sideration, we will deal first with the facts. There is no doubt, as this 
eourt stated in Federal Trade Commission v. Artloom Corporation, — 
69 F. (2d) 36, 387, 38, that “The fact findings of the Commission, if 
supported by testimony, shall be conclusive.” See Federal Trade 
Commission v. Algoma Lumber Company, 291 U. S. 67, 73; Federal | 
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Trade Commission v. Standard Education Society, 302 U.S. 112, 117, 
and Minter v. Federal Trade Commission, 102 F. (2d) 69, 70. It is 
also the law that the “* * * weight to be given to the facts and 
circumstances admitted, as well as the inferences reasonably to be 
drawn” from such facts and circumstances are for the Commission, 
Federal Trade Commission v. Pacific States Paper Trade Association, 
273 U. S. 52, 63, and that courts will not “* * * pick and choose 
bits of evidence to make findings of fact contrary to the findings of 
the Commission,” Federal Trade Commission v. Standard Education 
Society, supra, at p. 117. The duty of this court, therefore, in exam- 
ining the findings of fact of the Commission is to ascertain whether or 
not such findings have support in the record before the Commission. 


Tue Facts 


The petitioner is engaged in the retail grocery business and in 
conjunction with its affiliates operates more than 14,800 retail grocery 
stores located throughout the United States. Naturally, it competes 
with other chain grocery stores and with individuals or corporations 
operating grocery stores locally within the areas where the peti- 
tioner does business. The petitioner has divided the country into 
six geographical divisions. Each division in turn is divided into a 
number of units. Each unit contains a warehouse. Each division 
has a purchasing director. Each warehouse also employs a purchas- 
ing director or buyer. The purchasing directors and the warehouse 
buyers have the authority to purchase the commodities and products 
required by the petitioner to maintain its many stores. 

In addition to the foregoing, the petitioner maintains a number 
of central buy[670]ing offices. These are located in key cities, as, 
for example, in New Orleans, Baltimore and San Francisco. These 
central buying offices are in charge of agents of the petitioner. The 
salaries of these agents are paid by the petitioner as are the expenses 
of maintaining the offices. The Commission found as a fact that the 
duties of these agents consist of continuously searching for and find- 
ing sources of supply for the petitioner’s stores, of furnishing the 
petitioner with market information, and of purchasing commodities 
for the petitioner.» The field buyers have no authority to make pur- 
chases except upon the instructions of the purchasing directors and 
the warehouse buyers. The field buyers are constantly in touch with 
these offices however. The Commission also found as a fact that 
prior to June 19, 1936, the petitioner designated these agents as 
“brokers”; next referred to them as “purchasing agents”; next as 
“field buying agents” or simply as “buyers.” ? They are in fact field 


1Par. 5 of the Findings of Fact. 
2Par. 6 of the Findings of Fact. 
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contact men who are and remain in touch with sellers and prospec- 
tive sellers of commodities. Their duties in no wise changed with 
their change of name. 

It is in respect to the duties, obligations and labors of these 
buyers or field buying agents that the controversy at bar arises. The 
petitioner points out that the field buyers furnish sellers with cer- 
tain services. For example, the record shows that they exchange 
information as to market conditions with sellers. They visit manu- 
facturing establishments and advise managers as to methods whereby 
the quality of commodities may be improved. They also advise 
manufacturers as to the sizes of containers. They furnish sellers 
with traffic information as to the routing of commodities purchased 
by the petitioner. When sellers are threatened with a glut of com- 
modities which may break the market, the field buying agents call 
the existence of such coriditions to the attention of the divisional 
purchasing directors who endeavor to relieve the glut by buying 
commodities. 

The petitioner contends that these services are of great value and 
exceed those customarily rendered by brokers, and takes the position 
that these field buying agents “perform substantially the same 
services and functions as a broker, namely, to bring buyer and seller 
together; to act as intermediary and to serve both” and that sellers 
did not sell “to the field man but through him, and that, in conse- 
quence, their sales to the petitioner were not direct sales.”* The 
petitioner also contends that one of the outstanding services rendered 
by the field buying agents is in preventing sellers from selling their 
products or commodities at too low a price. The Commission found 
as a fact, however, that “the loyalty and allegiance” of the field 
buying agents “are due solely to the respondent and in all matters 
and transactions participated in by said field buying agents relative 
to or in connection with the business of respondent or the purchase 
of commodities by or the sale thereof to the respondent, said field 
buying agents devote their loyalty and allegiance solely to the 
respondent.” 4 

It is clear that prior to June 19, 1936, the effective date of the 
Robinson-Patman Act, the sellers paid brokerage to the field buying 
agents of the petitioner in the same amounts as were paid by the 
sellers to brokers acting as agents for such sellers. Such brokerage 
was received by the field buying agents on behalf of the petitioner 
and was paid by them to the petitioner. 

_ Within a comparatively short time after June 19, 1936, the peti- 
tioner issued new instructions to its field buying agents. These 
instructions provided that the field buyers should accept no further 


3 Petitioner’s brief, at p. 10. 
*Par. 9 of the Findings of Fact. 
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brokerage from the sellers on purchases of commodities and should 
make all future purchases for the petitioner on one of three bases. 
These bases required the field buying agents to adopt one of the 
following methods in dealing with sellers: (1) to purchase com- 
modities and products for the petitioner for a net price which was 
to reflect a reduction from the sellers’ prices to other customers or 
from the general market price, this reduction reflecting in amounts 
brokerage paid by the sellers to the field buying agents of the peti- 
tioner prior to June 19, 1936, being also amounts equivalent to 
amounts currently paid by the sellers to brokers; (2) to execute 
“quantity discount agreements” with the sellers, these agreements 
providing for payment to the petitioner monthly as a “quantity dis- 
count” an amount equal to the brokerage paid [671] monthly by 
the sellers to the field buying agents prior to June 19, 1936; and 
(3) if the sellers were unwilling to sell on the conditions imposed 
by (1) and (2) above, to make an agreement with sellers whereby 
the sellers were to keep a record of the brokerage which they would 
have paid to the field buying agents prior to June 19, 1936 and to 
pay into escrow or to set up in “abeyance accounts” on their books 
sums equivalent to such brokerage until the legality of making pay- 
ments covering such amounts should be determined in the hght of 
the Robinson-Patman Act. 

The record shows the purchase by the petitioner of commodities 
in interstate commerce on each of the three bases enumerated. In 
respect to basis (2), supra, it also appears that some agreements 
were made to operate retroactively from the dates of execution to 
June 19, 1936. It further appears that while the quantity discount 
agreements purported to require the petitioner to purchase specified 
quantities of commodities in order that the discount might be 
earned, there is evidence that the petitioner received discounts 
whether the quantity purchasing provisions of the contracts were 
fulfilled or not.° 

Other findings of fact of the Commission must be referred to 
briefly. The Commission found that from the net prices at which 
the field buying agents purchased commodities for the petitioner 
subsequent to June 19, 1936, the field agents deducted from the 
sellers’ current prices to their customers an amount equal to the 
brokerage which would have been paid to the field buying agents 
by the sellers prior to the passage of the Robinson-Patman Amend- 
ment. As to purchases under the quantity discount agreements, the 
amounts of the discounts were paid by the sellers to the petitioner. 
These amounts were substantially equivalent to the sums paid by 


5 Par. 14 of the Findings of Fact. 
213706™—40—VOL, 29 103 
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these sellers to the field buying agents prior to June 19, 1936.° In 
respect. to purchases not made for net prices or under quantity 
discount agreements, petitioner required the sellers to pay the brok- 
erage into escrow or set. up abeyance accounts made, by the field 
buying agents for the petitioner.*. The net prices at which the field 
buying agents purchased commodities for the petitioner did not 
precisely reflect exact amounts of brokerage because such would 
result. frequently in a sale price involving fractions, contrary to the 
usages of the trade. The Commission found as a fact that the peti- 
tioner “instructed its field buying agents to avoid the use of such 
fractions wherever possible in agreeing upon the net price to be 
paid for commodities by thesrespondent so that said net prices 
would not appear to involve any allowance in lieu of brokerage.” * 
The Commission also found that with “extremely few exceptions” 
the petitioner was the only customer of such sellers to whom such 
sellers sold commodities upon the bases indicated above.® 

The Commission also found that when the field buyers purchased 
commodities from sellers brokerage services were neither used nor 
invoked by either the sellers or the petitioner; that the sellers did 
not receive the benefit of brokerage services, but that nonetheless the 
petitioner “obtains, receives and accepts the equivalent of brokerage 
currently paid by sellers to their brokers for brokerage services 
actually rendered to said sellers by their said brokers in selling com- 
modities for said sellers.”+° The Commission also found that when 
services are performed by brokers representing sellers, viz, finding 
customers for such sellers, brokers act under the control of the 
sellers and sell commodities to the customers for such sellers and 
that brokers’ functions as selling agents and the services rendered 
by them are a selling service for those by whom they are employed.4 
The Commission also found that in all matters and transactions 
whereby the field buying agents purchased commodities for the peti- 
tioner or dealt with sellers in connection with the purchase of com- 
modities, the services of the field buying agents were intended to be 
and were in fact rendered to the petitioner solely and that the field 
buying agents are subject to the sole control of the petitioner and 
do not represent or purport to represent themselves to be agents for 
the sellers nor ren[672]der any brokerage or selling service to the 
sellers.” 


6 Par. 14 (b), 19, and 25, idem. 

7Par. 14 (ce) and 16, idem. 

8 Par. 17 of the Findings of Fact. 

® Par. 18, idem. 

10 Par. 19, idem. 

11 Par. 21, idem. 

4 Pars. 22 and 23 of the Findings of Fact. 
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- The Commission also found that subsequent to June 19, 1936, the 
petitioner purchased commodities through its field buying agents 
upon the bases indicated in (1) and (2) supra, and has received and 
accepted allowances and discounts in lieu of brokerage.'® 

Concluding its findings of fact the Commission states, “The effect 
of the receipt of allowances and discounts in lieu of brokerage by the 
Respondent has been, and will continue to be, to cause substantial 
injury to competition between those sellers who have granted and 
paid such allowances and discounts to the Respondent and those sell- 
ers who have refused to do so, in that there has been and there will 
continue-to be a diversion of Respondent’s business from the latter 
to the former, and the effect of the receipt of allowances and discounts 
in lieu of brokerage by the Respondent has a direct and immediate 
tendency substantially to injure, destroy and prevent competition 
between Respondent and Respondent’s competitors in the resale of 
commodities upon the purchase of which the Respondent receives 
discounts and allowances in lieu of brokerage in that the Respondent, 
by the receipt of such discounts and allowances in lieu of brokerage, 
is enabled to and does purchase commodities at prices substantially 
lower than the prices at which its competitors can and do purchase 
the same commodities from the same sellers and the Respondent is 
thereby enabled to resell said commodities at prices substantially 
lower than the prices at which its competitors can resell -said 
commodities”. 

The petitioner takes the position that two issues of fact are pre- 
sented by the pleadings. The first is whether or not the petitioner 
through its field buying agents rendered services to sellers in con- 
nection with the purchases of commodities by the petitioner. The 
second is whether or not the petitioner received net prices, allow- 
ances or discounts in lieu of or as the equivalent of brokerage result- 
ing in discriminatory prices prohibited by the amendment. 

As to the first question, it is the petitioner’s position that the net 
prices, allowances and discounts received by the petitioner from the 
sellers as arranged by its field buying agents or sums now held in 
escrow or upon abeyance accounts upon the books of the sellers, were 
for services rendered by its field buying agents to such sellers. There- 
fore, says the petitioner, it is not within the prohibition of section 
(c) of the Amendment. The difficulty presented by the petitioner’s 
position, however, is that the evidence in no wise supports its con- 
tention that the net prices, allowances, discounts, escrow sums or 
abevance accounts received by or made available to the petitioner by 
the sellers were made available or paid to the petitioner because of 


13 Pars. 24 and 25, idem. 
4 Par, 26 of the Findings of Fact. 
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the alleged services rendered by its field buying agents to sellers. 
The great weight of the evidence indicates the contrary. The net 
prices, discounts and allowances received by the petitioner, the set- 
ting up of abeyance accounts and escrow sums for its benefit are 
nothing more than devices put into effect by the petitioner in at- 
tempted avoidance of the prohibitions of the Robinson-Patman Act. 
It would be fruitless to pursue this issue of fact further. 

In respect to the second question, the petitioner contends that the 
net prices given to it by sellers were possible because of saving of 
brokerage; that in addition to brokerage other savings were effected 
to which the petitioner became entitled because of the contact main- 
tained by the field buying agents with the sellers. The petitioner 
points out that the sellers were saved traveling expenses, salesmen’s 
salaries and commissions, telephone and telegraph charges, the ex- 
pense of correspondence with brokers and salesmen. Therefore, says 
the petitioner, the prices paid by it were not discriminatory, since 
reductions in price were paid for by valuable services. Inherent in 
these very arguments which the petitioner makes is the inescapable 
conclusion that the sums “saved” to the sellers allegedly because they 
were not compelled to pay brokers, were not saved to them at all, but 
were merely translated into another form to the financial benefit of 
the petitioner. In regard both to net prices and quantity discounts, 
the Commission found as a fact that “some sellers effect savings other 
than brokerage on purchases made for the Respondent by the Re- 
spondent’s field buying agents, but the only savings represented by 
the net prices and quantity discounts * * * were [673] broker- 
age savings accruing to sellers as a result of having themselves made 
sales to the Respondent without invoking or using the selling or 
brokerage services of another, and no savings other than brokerage 
services were intended to be, or were, passed on by sellers to the Re- 
spondent or received by the Respondent from sellers.” 

We entertain no doubt that the petitioner’s receipts of net prices, 
allowance and discounts in lieu of brokerage injured competition. 

In conclusion we state that we have carefully examined the findings 
of the Commission and the record. Not only are the findings of fact 
made by the Commission supported by the evidence, but we state as 
our opinion that the Commission properly could have reached no 
other conclusions than those expressed. 


Ture Law 


The petitioner presents three questions of law which it contends — 
must be decided in its favor. We will deal with these questions in | 
the order which seems most convenient. | 


15 Paragraph 20 of the Findings of Fact. 
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Section 1 (c) of the Robinson-Patman Amendment provides that 
“It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, 
anything of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, except for services ren- 
dered in connection with the sale or purchase of goods, wares, or mer- 
chandise, either to the other party to such transaction or to an agent, 
representative, or other intermediary therein where such intermediary 
is acting in fact for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person by 
whom such compensation is so granted or paid.” 


1. Subsection (c) Contains an Absolute Prohibition of Payments or 
Allowances of Brokerage or Sums in Lieu of Brokerage From 
Sellers to Buyers 


The petitioner contends that the “services rendered” clause of para- 
graph (c), supra, provides an exception to the prohibition expressed 
in the paragraph by reason of which “a comission, brokerage, or any 
allowance or discount in lieu thereof” may be paid lawfully to a buyer 
upon purchases made by him. We are of the contrary opinion and 
believe that paragraph (c) expresses an absolute prohibition of the 
payment of brokerage or compensation in lieu thereof to the buyer 
upon the buyer’s own purchases. If the contention of the petitioner 
be accepted, all the words employed by Congress in the paragraph 
after the “services rendered” clause become meaningless and unneces- 
sary. The Circuit Courts of Appeals for the Second and Fourth 
Circuits respectively have passed upon this question in the cases of 
Biddle Purchasing Oo. v. Federal Trade Commission, 96 F. (2d) 687, 
certiorari denied 305 U. S. 634, and Oliver Bros. v. Federal Trade 
Commission, 102 F. (2d) 763. 

In the Biddle case, at page 691, the Court of Appeals of the Second 
Circuit states: “Congress must have intended that payments by sellers 
should not be made to buyers through any one acting as agent for the 
buyer * * * if buyers’ agents or intermediaries are excepted for 
services rendered, so too are the buyers themselves. The intent of 
Congress must s recognized and applied and this may best be given 
effect by a construction of the phrase ‘except for services Lesvilnnts 
that will harmonize with the remainder of the section. As the House 
and Senate Committee said, the intermediary is entitled to nothing 
more than ‘appropriate compensation by the one in (whose) interest 
he so serves’ and one who acts in such capacity may not receive fees 
from the seller when he is under contract and does in fact turn over 
such fees to the buyer.” 
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In the Oliver case the Circuit Court of Appeals for the Fourth 
Circuit stated, “We come * * * to the * * * question * * * 
whether the brokerage commissions here involved come within the 
exception contained in Section 2 (c), i. e., are they paid for services 
rendered to the sellers? A sufficient answer to the question is found 
in the fact that the commissions are received by the buyers and not by 
Oliver, and that there can be no contention that any services are ren- 
dered by the buyers to justify the payment of compensation to them. 

* %* %* “TF (services rendered) were a sufficient basis to bring the 
allowance of the brokerage commissions within the exception of the 
section, every purchasing agent for a chain of stores might lawfully 
receive such commissions; for he does for the stores of his chain pre- 
cisely what is done by Oliver for [674] the subscribers to its services 
and benefits the sellers in making sales in precisely the same way. 
We have no doubt that it was just this sort of thing that it was the 
purpose of the act to prevent. 

* * * “Because of the buying power possessed by purchasing 
agents, whether representing chains or independent dealers, sellers 
may be willing to allow them brokerage commissions and may consider 
such commissions earned in the sense that the sellers are thus enabled 
to sell goods without resorting to other sales devices; but the fact 
remains that the buyer who receives the brokerage allowed his pur- 
chasing agent receives an advantage, and a concealed advantage, 
which the buyer who purchases directly from the dealer does not 
receive. It was this sort of discrimination, we think, which it was the 
purpose of this section of the act to forbid.” 

The facts of the Biddle and Oliver cases are very similar to those 
of the case at bar. In the Biddle and Oliver cases, the seller-respond- 
ents were required by the Commission to cease the payment of 
brokerage intended for transmission to the purchasing companies, 
and the Biddle and Oliver companies were required to cease accept- 
ing such brokerage. As we have stated, in the case at bar the peti- 
tioner contends that services of such a character were rendered by 
the petitioner’s field buying agent to the sellers as to justify the 
payment of compensation to the petitioner. We have indicated here- 
tofore our estimation of the true value of such services, but assum- 
ing them to be of the nature and character which the petitioner 
alleges, nonetheless and consideration received by the petitioner from 
the sellers on account of them is within the prohibition of the statute 
which is absolute, ; 

_ We are required to give full effect to the words employed in the 
Amendment. We refer to House Report No. 2287, 74th Congress, 
second session, at page 8, and to the same report, at page 15. It is 
there stated that paragraph (c) “permits the payment of compensa- 
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tion by a seller to his broker or agent for services actually rendered 
in his behalf; likewise by a buyer to his broker or agent for services 
In connection with the purchase of goods actually rendered in his 
behalf; but it prohibits the direct or indirect payment of brokerage 
except for services rendered. It prohibits its allowance by the buyer 
direct to the seller or, the seller direct to the buyer; and it prohibits 
its payment by either to an agent or intermediary in fact for or in be- 
half, or subject to the direct or indirect control of the other.” We have 
italicized the words of particular import in the language quoted. 
Language employed in Senate Report No. 1502, 74th Congress, sec- 
ond session, is to similar effect. 

At each stage of its enactment, paragraph (c) was declared to be 
an absolute prohibition of the payment of brokerage to buyers or 
buyers’ representatives or agents. Such is the plain intent of the 
Congress and thus we construe the statute. Any other result would 
frustrate the intent of Congress. Exceptions contained in statutes 
are to be construed strictly. United States v. Scharton, 285 U. S. 
518, 521; Spokane & Inland Empire R. Co. v. United States, 241 
U.S. 344; Rochester Telephone Corp. v. United States, 23 F. Supp. 
634, affirmed 307 U. S. 125. 

The petitioner takes the position that its field buying agents may 
act properly both as agents for the petitioner and for those that sell 
to it; that is to say, may serve both as the agents of the vendee and 
the vendors. The question presented, however, is not one of pro- 
priety of agents serving in dual capacity. Such a course was not 
prohibited by the common law if the status of the dual agency was 
disclosed fully. The question presented for our consideration is 
simply whether or not the vendee may be compensated for services 
rendered by the vendee’s agent acting as agent for the vendors. It 
is obvious that dual representation by agents opens a wide field for 
fraud and oppression. Conflicting interests are always engaged when 
an attempt is made by buyers and sellers to arrive at a market price 
for commodities. We entertain no doubt that it was the intention 
of Congress to prevent dual representation by agents purporting to 
deal on behalf of both buyer and seller. For this reason paragraph 
(c) is framed by disjunctives. The edge of the paragraph cuts two 
ways, prohibiting the payment or receipt of commissions, discounts 
or brokerage to the adversary party by the other’s agent. The phrase 
“except for services rendered” is employed by Congress to indicate 
that if there be compensation to an agent, it must be for bona fide 
brokerage, viz, for actual services rendered to his principal by the 
agent. The agent cannot serve two masters, simultaneously render- 
ing services in an arm’s [675] length transaction to both. While the 
phrase, “for services rendered”, does not prohibit payment by the 
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seller to his broker for bona fide brokerage services, it requires that 
such service be rendered by the broker to the person who has engaged 
him. In short, a buying and selling service cannot be combined in 
one person. 

Paragraph (c) was intended to effect and did effect a change in 
the law. Congress had ascertained that trade practices such as those 
employed by the petitioner prior to June 19, 1936 resulted in unfair 
competition. Prior to the passage of the Robinson-Patman Amend- 
ment the petitioner received brokerage in monthly installments from 
sellers. Following the amendment, the petitioner inaugurated the 
three methods heretofore referred to to avoid that which the Act 
forbade. As we have stated the attempted avoidance is unsuccessful. 
The record clearly requires the conclusion that the field buying agents 
of the petitioner were the agents of the petitioner and that such 
services as were rendered by them to sellers were purely incidental 
to such representative capacity. For such incidental services, the 
petitioner may not be compensated. 


2. Paragraphs (a) and (c) Possess Separate Significance and Are 
Independent of Each Other 


The petitioner contends that the Commission has treated para- 
graph (c) as a wholly independent statute which may not be con- 
strued in the ight of the Amendment as a whole. What the Com- 
mission stated in respect to this issue is as follows: “Paragraph 
(c) is complete on its face. It contains no ambiguous language 
necessitating reference to paragraph (a) for the purpose of de- 
termining its meaning. It deals specifically with a particular trade 
practice which was regarded by Congress as an unfair method of 
competition, per se injurious to commerce, and therefore to be pro- 
hibited. The intention of Congress to treat paragraph (c) as in- 
dependent of paragraph (a) is apparent from both the form of the 
Robinson-Patman Act and from its legislative history.” 

In its argument to this court and upon its brief, the petitioner 
states that it pleaded that if paragraph (c) of section 2 of the act 
“= *  * was to be construed as standing alone and independent 
of any other provision of the act and as simply preventing parties 
from making a contract which had no relation to discriminatory 
prices, or without regard to any injurious effect on competition, 
it was unconstitutional.” * Actually, however, the petitioner plead- 
ed that paragraph (c) “* * * was unconstitutional and void, 
because * * * it deprives persons of the right to contract irre- 
spective of the effect of such contracts on commerce and seeks to make 


16 Petitioner’s brief, p. 2. 
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unlawful an agreement. between persons with respect to the payment 
for services without regard to the effect on interstate commerce of 
such services * * *. The petitioner now contends, however, that 
net prices, allowances and discounts may be passed on to buyers under 
the cost differentials proviso in paragraph (a). 

[676] It would be well at this point we think to discuss briefly 
section 1 as a whole. Paragraph (a) deals with the selection of 
customers and provides that it shall be unlawful to discriminate 
in price between them. Then follow the cost differential provisos 
upon which the petitioner relies. Paragraph (b) provides that the 
burden of rebutting a prima facie case of discrimination rests upon 
the person charged with a violation of the section. Paragraph (c) 
prohibits the payment or acceptance of commission or brokerage or 
other compensation, except for services rendered, as we have indi- 
cated. Paragraph (d) provides that it shall be unlawful to pay 
or contract for the payment of anything of value for services or 
facilities unless such payment or consideration is available on pro- 
portionally equal terms to all other customers competing in distribu- 
tion of such products or commodities. Paragraph (e) prohibits the 
furnishing of services or facilities for processing or handling upon 
terms not accorded to all purchasers on proportionally equal terms. 
Paragraph (f) prohibits persons from knowingly receiving a dis- 
crimination in price prohibited by section 18. 


17 Par. (a) provides: 

“(a) Price; selection of customers. It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either directly or indirectly, to discriminate 
in price between different purchasers of commodities of like grade and quality, where 
either or any of the purchasers involved in such discrimination are in commerce, where 
such commodities are sold for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other place 
under the jurisdiction of the United States, and where the effect of such discrimination 
may be substantially to lessen competition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers of either of 
them: Provided, That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such commodities are to such purchasers 
sold or delivered: Provided, however, That the Federal Trade Commission may, after 
due investigation and bearing to all interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to particular commodities or classes of com- 
modities, where it finds that available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discriminatory or promotive of monopoly 
‘in any line of commerce; and the foregoing shall then not be construed to permit dif- 
ferentials based on differences in quantities greater than those so [676] fixed and estab- 
lished: And provided further, That nothing herein contained shall prevent persons 
engaged in selling goods, wares, or merchandise in commerce from selecting their own cus- 
tomers in bona fide transactions and not in restraint of trade: And provided further, 
That nothing herein contained shall prevent price changes from time to time where in 
response to changing conditions affecting the market for or the marketability of the goods 
concerned, such as but not limited to actual or jmminent deterioration of perishable goods, 
obsolescence of seasonal goods, distress sales under court process, or sales in good faith 
in discontinuance of business in the goods concerned.” 
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Section 8 of the Robinson-Patman Act (15 U. S. C. A. 18a), to 
which the petitioner specifically refers, makes its unlawful “to be a 
party to, or assist in” a purchase or sale “which discriminates to his 
knowledge against competitors of the purchaser” by means of “any 
discount, rebate, allowance, or advertising service charge” not avail- 
able to those in competition with such purchaser, or to sell at a lower 
price in one territory than another, or to sell at an unreasonably 
low price for the purpose of destroying competition or eliminating a 
competitor. 

Relying upon the foregoing, the petitioner contends that the legis- 
lative intent was to prevent price discriminations having a preju- 
dicial effect on competition or which tended to lead to monopoly. 
We are of the opinion that this was the intention of Congress and the 
act as a whole represents such legislative intent. We also conclude 
that paragraph (c) must be construed in the light of the act and the 
evils which the act was intended to remedy. The petitioner, how- 
ever, takes the position that the language of paragraphs (a) and (c) 
is intended to be read together. If it be the case that the cost dif- 
ferentials provisos of paragraph (a) become part of and must be 
read into the language of paragraph (c), then it is obvious that the 
petitioner is entitled to the relief it seeks from this court for the 
complaint of the Commission against the petitioner in this case is 
based on the proposition that an offense prohibited by the act is 
made out by the petitioner’s acceptance of allowances and discounts 
in lieu of brokerage. As the petitioner says, no other allegation is 
made. In other words, if the allowances and discounts in the case 
at bar be deemed to be permissible by reason of the cost differential 
provisos of paragraph (a), it is clear that the petitioner is entitled 
to have the cease and desist order of the Commission set aside. 

This precise question was raised in the Biddle case. The Court 
there stated (p. 690) : 


“It is argued that section 2 (c), 15 U.S. C. A. § 18 (a), under 
which this proceeding is brought, is to be construed in the light of 
section 2 (a), and that, so construed, the payment or receipt of the 
brokerage is illegal only when it has such effect upon competition as 
is provided in section 2 (a). The argument is that the receipt. of 
brokerage here would be illegal only if it restricts competition or 
restrains trade or injures a competitor. But no complaint is made 
against Biddle Company or the other petitioners for this reason. 
The complaint here is under the provisions of Section 2 (c) and not 
Section 2 (a) of the statute. The validity of the order entered is 
dependent entirely upon the legality of section 2 LG )agy 

A similar contention was made in the Oliver case. The court 
there stated (pp. 766, 767) : 
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“The argument is made that the provi[677]sions of Section 2 (a) 

with respect to limitation of competition or tendency to create mo- 
nopoly must be read into Section 2 (c) * * -* Must the Robin- 
son-Patman Act be so construed * * *? We think that (the 
question) must be answered in the negative. 
_ “The Robinson-Patman Act * * * was an amendment of the 
Clayton Anti-Trust Act * * * section 2 of the Clayton 
Act, which was the section amended, merely forbade discrim- 
ination in price when the effect of such discrimination was to sub- 
stantially lessen competition or tend to create monopoly. The Rob- 
inson-Patman Act broadened the scope of this provision, conferred 
upon the Federal Trade Commission power to establish quantity 
differentials * * * and cast the burden of proof upon one 
charged with discrimination to justify any discrimination shown. 
Receipt of price discrimination was made unlawful for the first time, 
section 2 (f) * * * and the three specific matters were forbidden 
as unfair trade practices by subsections (c), (d) and (e), viz: the 
granting of commission or brokerage, or any allowance in lieu thereof, 
to the other party to the transaction or his agent, the making of 
discriminatory payments by seller to buyer for services rendered by 
the latter and discrimination by the seller in the rendering of serv- 
ices to the buyer. It is perfectly clear that all three of these prac- 
tices were forbidden because of their tendency to lessen competition 
and create monopoly, without regard to their effect in a particular 
case; and there is no reason to read into the sections forbidding 
them the limitations contained in section 2 (a) having relation to 
price discrimination, which is an extremely difficult matter to deal 
with and is condemned as unfair only in those cases where it has 
an effect in suppressing competition or in tending to create mo- 
nopoly. The forbidding of specific practices because of their tend- 
ency toward a general result, also forbidden, is familiar legislative 
practice; and no reason suggests itself why the limitations and pro- 
visions relating to one should be read into those relating to the 
other.” 

We will state briefly our reasons for reaching a similar conclusion. 
An examination of paragraph (a) shows that it deals with discrimi- 
‘nations in price generally. Paragraph (c) upon the other hand 
deals in particular with a trade practice which has frequently re- 
sulted in price discriminations and unfair competition. It is ob- 
vious that by its express language paragraph (c) must be applied 
only to transactions occurring in the course of interstate commerce. 
Paragraph (a) prohibits price discriminations “where either or any 
of the purchases involved in such discrimination are in commerce.” 
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In this connection the House Committee * stated that the clause just 
quoted is of “first importance in extending the protections of this 
bill against the full evil of price discrimination, whether immediately 
in interstate or intrastate commerce, wherever it is of such a char- 
acter as tends directly to burden or affect interstate commerce.” 
Paragraph (a) is plainly directed toward price discrimination, no 
matter how arising, so long as it injures competition or affects the 
stream of commerce. Paragraph (c), upon the other hand, deals 
with one particular subject, viz, allowances and discounts in lieu of 
brokerage or brokerage of such nature and kind that commerce gen- 
erally is affected thereby. In other words, paragraph (c) constitutes 
a specific prohibition of a specific act and the acts committed by the 
petitioner are within such prohibition. To read the words of para- 
graph (a) into paragraph (c) destroys the Congressional intent.” 
For example the language of paragraph (b) relates to proceedings 
brought pursuant to the provisions of paragraphs (a) and (e) but 
are not applicable to proceedings instituted under paragraphs (c) 
or (d). Thus viewed, the provisions of all the paragraphs of Section 
2 are consistent and deal logically with their respective subjects. 
The respective paragraphs must be read with due regard for the 
provisions of each, 


If Paragraph (c) be Construed as an Absolute Prohibition of Pay- 
ment or Allowance of Brokerage or Sums in Lieu of Brokerage 
to Buyers, it is Nonetheless Constitutional 


As was stated in Tewas & N. O. R. Co. v. Brotherhood of Railway 
and Steamship Clerks, 281 U. S. 548, 570, the power of Congress “to 
regulate commerce is the power to enact ‘all appropriate legislation’ 
for its ‘protection or advancement’ [678] * * * to adopt meas- 
ures ‘to promote its growth and insure its safety’ * * * to ‘foster, 
protect, control and restrain.’” The plenary power of Congress to 
such ends is subject solely to the limitations imposed by the Constitu- 
tion. It is not the duty of the courts to inquire into the policy of 
the law making body. Congress determines the evil to be attacked 
and supplies the remedy. As was stated by the Supreme Court in 
Old Dearborn Distributing Co. v. Seagram-Distillers Corporation, 
299 U. S. 183, 196, if “the question may be regarded as fairly open 
to differences of opinion * * * the legislative determination 
Pi.) * vis conclusive.” 

The Fifth Amendment to the Constitution does not serve to prohibit 
the exercise by Congress of its power under the Commerce Clause. 
Liberty of contract may be so limited. Tagg Brothers & Moorhead 


18H. Rpt. No. 2287, 74th Cong., 2d sess., at p. 8. 
#S. Rept. No. 1502, 74th Cong., 2d Sess., at p. 5. 
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v. United States, 280 U.S. 420; Chicago B. & Q. R. R. Co. v. McGuire, 
219 U. S. 549; Liberty Warehouse Co. v. Burley Tobacco Growers’ 
Co-op. Marketing Association, 276 U. S. 71; Highland v. Russelt 
Car & Snow Plow Co., 279 U. 8. 2538; O'Gorman & Young, Inc., v. 
Hartford Fire Insurance Co., 282 U. 8. 251; Hardware Dealers Mu- 
tual Fire Ins. Co. v. Glidden, 284 U. 8. 151; Nebbia v. New York, 291 
U.S. 502. Moreover, Congress is not required to limit the exercise 
of its power under the Commerce Clause upon the effect of forbidden 
acts in particular instances. It may proceed generally for the protec- 
tion of commerce in general, expressing its disfavor of certain acts 
as hurtful to competition in such terms as it sees fit so long as it does 
not transgress the boundaries imposed by the Constitution. See Reid 
vy. Colorado, 187 U. 8. 187; Champion v. Ames, 188 U. S. 321; United 
States v. Delaware & Hudson Co., 213 U.S. 366; United States v. Dela- 
ware, L. d W. R. R. Co., 238 U. 8. 516; Hipolite Egg Co. v. United 
States, 220 U. S. 45; Clark Distilling Co. v. Western Md. Ry. Co., 242 
U.S. 311; Oregon-Washington R. d& N. Co. v. Washington, 270 U.S. 
87; Kentucky Whip & Collar Co. v. Illinois Central R. R. Co., 299 
U. S. 334; United States v. Carolene Products Co., 304 U.S. 144; Mul- 
ford v. Smith, 307 U. 8. 38; United States v. Swift & Co., 286 U.S. 
106; Electric Bond & Share Co. v. Securities & Eachange Commis- 
sion, 303 U.S. 419; Central Elevator Co. v. People, 174 Til. 203 (1898) ; 
Crescent Oil Co. v. Mississippi, 257 U. S. 129; Paramount Pictures v. 
Langer, 23 F. Supp. 890. 

The practice of paying brokerage, or sums‘in lieu of brokerage, to 
buyers or their agents by sellers was found by Congress to be an unfair 
trade practice resulting in damage to commerce. Paragraph (c) pro- 
hibits such practice. We conclude that Congress has properly exer- 
cised its power to the end that the named abuse may be done away 
with. We refer also to the conclusions expressed in the decision in 
the Biddle case, p. 692, and inthe Oliver case, p. 769. 

A decree will be entered affirming the Commission’s order and com- 
manding the petitioner to obey it. See 15 U. S. C. 45 as amended. 


APPENDIX 
ORDER TO CEASE AND DESIST 
United States of America—Before Federal Trade Commission. 


At a regular session of the Federal Trade Commission held at its 
office in the city of Washington, D. C., on the 25th day of January, 
A. D., 1988. 

Commissioners: Garland S. Ferguson, Jr., Chairman, Charles H. 
March, Ewin L. Davis, William A. Ayres, Robert KE. Freer. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of The 
Great Atlantic & Pacific Tea Co., respondent, testimony and other 
evidence, taken before William C. Reeves, an Examiner for the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
in support of [679] said complaint and in opposition thereto and 
the oral arguments of J. J. Smith, Jr., counsel for the Commission, 
and Caruthers Ewing, counsel for the respondent, and the Com- 
mission having made its findings as to the facts and its conclusion 
that the said respondent has violated, and is now violating, the pro- 
visions of an act of Congress approved October 15, 1914, entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies and for other purposes” as amended by an act of Congress 
approved June 19, 1936, entitled “An act to amend section 2 of the 
act entitled ‘An act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes’ approved October 
15, 1914, as amended (U. S. C. Title 15, sec. 13) and for other 
purposes” ; 

It is ordered that in purchasing commodities in interstate com- 
merce from sellers who are engaged in selling commodities in inter- 
state commerce to the respondent, The Great Atlantic & Pacific Tea 
Co., and to purchasers thereof other than the respondent, the said 
respondent, The Great Atlantic & Pacific Tea Co., do forthwith 
cease and desist from: 

1. Making purchases of commodities, and the policy and practice 
of making purchases of commodities, at a so-called net price, and 
every other price, which reflects a deduction or reduction, or is ar- 
rived at or computed by deducting or .subtracting, from the prices 
at which sellers are selling said commodities to other purchasers 
thereof any amount representing, in whole or in part, brokerage 
currently being paid by sellers to their brokers on sales of said com- 
modities made for said sellers by, or by said sellers through, their 
said brokers, and; 

2. Accepting, and the policy and practice of accepting, on its 
purchases of commodities from sellers any so-called quantity dis- 
counts and payments of all kinds representing, in whole or in part, 
brokerage currently being paid by sellers to their brokers on sales 
of said commodities made for said sellers by, or by said sellers 
through, their said brokers, and; 

3. Accepting, and the policy and practice of accepting, on its pur- 
chases of commodities from sellers prices reflecting, and all allow- 
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ances and discounts representing, brokerage savings effected by 
sellers on their sales of commodities to the respondent. 

4. Accepting, and the policy and practice of accepting, on its pur- 
chases of commodities all allowances and discounts in lieu of brok- 
erage, in whatever form said allowances and discounts may be 
allowed, granted, paid or transmitted to the respondent. 

It is further ordered, that the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. : 

By the Commission. 

Oris B. JoHnson, 
Secretary. 


CAPON WATER COMPANY, CAPON SPRINGS MINERAL 
WATER, INC., AND LOUIS L. AUSTIN v. FEDERAL 
TRADE COMMISSION + 


No. 6798 
(Circuit Court of Appeals, Third Circuit. October 9, 1939) 


CEASE AND DESIST ORDERS—QUALITIES OR PROPERTIES OF PRODUCT—DRUGS AND 
MEDICINALS—MINERAL WATERS—CAPON SPRINGS. 


An order of the Federal Trade Commission compelling distributors of 
mineral water to cut their advertisements to the testimony of their own 
physician experts and ordering distributors to cease and desist from repre- 
senting directly or by implication that use of water alone either externally 
or internally would cure 52 named diseases ranging from nephritis to 
chronic pneumonia and from poison ivy to sterility was proper. 


FEDERAL TRADE CoMMISSION ACT—SHCTION 5—APPELLATE PROCEEDINGS OF PRO- 
CEDURE—ORDERS OF COMMISSION—MODIFICATION. 


[517] Under statutory authority to enforce or refuse to enforce orders 
of the Federal Trade Commission, the Circuit Court of Appeals may modify 
its orders. 15 U.S. C. A. sec. 45 (d). 


(Sylabus, with substituted captions, is taken from 107 F. (2d) 516) 


On petition to review and vacate cease and desist order of Commis- 
sion, order affirmed. 


Mr, Philip Austin, of Washington, D. C., and Mr. Joseph W. Hen- 
derson, of Philadelphia, Pa., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, Jr, 
Martin A. Morrison, assistant chief counsel, and Messrs Edw. W. 


1 Reported in 107 F. (2d) 516. Case before Commission reported in 26 F. T. C. 423. 
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Thomerson and James W. Nichol, special attorneys, all of Washing- 
ton, D. C., for respondent Federal Trade Commission. 
Before Marts, CiarK, and Brppiz, Circuit Judges. 


Cuark, Circuit Judge: 

This is the second visit of this particular mineral water to this 
court. Although that fact seems to have been ignored by all counsel, 
a search of the Federal Digest, under appropriate headings, revealed 
it. In 1930 the United States libeled “94 Dozen, More or Less, Half- 
Gallon Bottles Capon Springs Water” then claimed by Capon Water 
Company, the predecessor in title of the present petitioner. On 
representation of different counsel the learned district judge was 
persuaded to dismiss the libel, U. S. v. 94 Dozen, More or Less, Half- 
Gallon Bottles Capon Springs Water, 48 F. (2d) 378. The United 
States appealed but for some reason not disclosed did not bring up 
the 378 pages of testimony and our court accordingly sustained the 
dismissal, U.S. v. 94 Dozen, More or Less, Half-Gallon Bottles Capon 
Springs Water (Capon Water Co., claimant), 51 F. (2d) 913. We 
have examined that testimony, a public record, and we must say 
that we think it is more satisfactory than that now before us. 

We are sustaining the particular order of the Commission solely 
because of its limited scope. We are not constrained to and there- 
fore do not pass upon the wider controversy implicit in the subject. 
The dispute over baniol therapeutics has raged in the medical pro- 
fession and inevitably, therefore, in the courts, ever since the Romans 
began “taking the waters,” Valentiner, Handbuch d. Balneo-therapie; 
Dictionnaire des eaux minerales, by MM. Durand-Fardel; I. Burney 
Yeo, The Therapeutics of Mineral Springs; W. E. Fitch, Mineral 
Waters of the United States and American Spas, the author, a 
witness in the principal case. As we understand, it still rages and 
should, we think, be legally, at least, put to rest by a properly pre- 
pared case. Because if these so-called mineral waters are not of 
any independent therapeutic value, the public should be protected 
against assertions otherwise. If, on the other hand, they do possess 
separate curative properties, their use and so their advertising should 
be encouraged. 

The effect of the battle on the judicial laity is well illustrated in 
three opinions not cited but examined by us. The first is that of 
U.S. v. Ninety-four Dozen Bottles C. 8. Water, supra, the second 
that of a distinguished Vice Chancellor of New J ersey, Bear Lithia 
Springs Co. v. Great Bear Spring Co., 71 A. 388, and the third by 
a Justice of the Supreme Court of the District of Columbia. It will 
be noticed that in the second case one litigant complains of the lack 
of chemical analysis. We mention that because in the case at bar, 
the criticism is of reliance on such analysis and neglect of clinical 
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experience. One can not please everybody. Our own associate in the 
Federal judiciary expressed this opinion: 

“Some of the literature put out by the claimants may be charac- 
terized as not only florid, but is almost laughable in its over state- 
ments. Every one has heard, however, of extravagant claims made 
by the advocates of a liberal use of ordinary drinking water. This 
is epitomized in the slogan ‘flood your kidneys.’ This has no refer- 
ence to any particular drinking water, but applies to any water. All 
the extravagant claims made for drinking Capon Springs water are 
made for the liberal use of any drinking water. There is no reason 
to doubt that those who advocate the liberal use of drinking water 
honestly believe the practice to be beneficial. We are not prepared 
to make any finding that it is not, and we are far from finding that 
all the benefits claimed will be conferred. The point we have in 
mind to make is that the act of Congress does not interdict any one 
from advocating the liberal use of drinking [518] water nor from 
enforcing the advocacy of it by extravagant predictions of the bene- 
fits which will follow. If this can be done in the case of water as 
water, we do not see how the claimants can be interdicted from saying 
the same thing about Capon Springs Water.” JU. 8. v. Ninety-four 
Dozen Bottles C. S. Water, 48 F. (2d) 378, 380-381. 

The learned New Jersey equity judge, on the other hand, had these 
views: 

_ “* * * ‘The evidence shows, beyond doubt, that as long ago as 
1893 the complainant’s circular advertisements and all letterheads 
used by it contained the following representations referring to Bear 
Lithia Water: ‘Nature’s own remedy. Cures kidney and bladder 
troubles, uric acid, gout and rheumatism, phosphoric deposits, inflam- 
mation of the bladder, dropsical affections, brick dust deposits, gravel, 
and all forms of dyspepsia.’ 

“The complainant produced some witnesses as experts who had no 
experience in the use of the water, but their testimony proves noth- 
ing beyond the claim that from a chemical standpoint the analysis 
was not inconsistent with the possibility that the water might have 
a beneficial effect upon the diseases it was claimed it would cure. 
One of the witnesses gave it as his opinion that ‘its mineralization 
does not preclude its being of medicinal value,” and that the possi- 
bility would be enhanced if there was present a recently discovered 
agent, which he described as ‘radio activity,’ but there was no evi- 
dence that ‘radio activity’, was present in the water. The testimony 
of these experts as a display of learning is very interesting, but does 
not meet the question at issue, for none of the experts or physicians 
called by either side pretend that this water would cure any of the 
diseases named, except Dr. Smith, who did say that acute rheuma- 
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tism, resulting from a gouty affection, might be cured by the use of 
a proper remedy, and that such a result might be reasonably ex- 
pected from the use of this water, but that it would cure rheumatism 
generally he did not assert. 

“The credulity of a court cannot be expected to extend beyond a 
reasonable limit, and when testimony is given which is opposed to 
common knowledge and the experience of mankind, as well as re- 
liable. medical evidence hypothetical testimony which seeks to lead 
to a contrary result must be rejected as of no value. It is testimony, 
but not evidence. That this water will not cure the ills it is prom- 
ised by the complainant that it will is in accord with the evidence 
in this cause and with common sense. There may have been isolated 
cases where the user supposed his recovery was aided, or perhaps 
produced, by the use of this water, for conditions may have existed 
in some cases which made it appear to the person benefited that it 
was the result of the use of this water, but that is the case with every 
quack medicine, as the numerous testimonials obtainable and pub- 
lished in such cases testify, but that this water will cure all the 
human ills it is advertised to do no sane person can for a moment 
believe.” Bear Lithia Springs Co. v. Great Bear Spring Co., 71 
A. 383, 386-387. 

So, also, this tribute from the District of Columbia: 

““For a person to obtain a therapeutic dose of lithium by drinking 
Buffalo Lithia Water he would have to drink from one hundred and 
fifty thousand to two hundred and twenty-five thousand gallons 
of water per day. It was further testified, without contradiction, that 
Potomac River water contains five times as much lithium per gallon 
as the water in controversy.’” Judge Gould, U. 8. v. Buffalo Lithia 
Springs Water; Cramp, Nostrums, and Quackery, page 466. 

The Commission’s order is surely the most gentle exercise of its 
power extant. It at most compelled the petitioners to cut their adver- 
tisements to the testimony of their own physician experts. They were 
ordered to cease and desist from “representing directly or by implica- 
tion that the use of said water alone either externally or internally 
will cure” 52 named diseases ranging from nephritis to chronic 
pneumonia (whatever that is) and from poison ivy to sterility. 

Petitioners’ advertising consisted in the main of a pamphlet or 
should we say brochure, which contained first, a touching account 
of the lowly redskins’ interest in their cacapaon (healing) waters; +? 
second, a suggestion that they are responsible for [519] the vigor 
which enabled the Father of his country to assume that role; and 
third, both a summary of and quotations from the opinions of a series 


‘i “To, the poor Indian! whose untutor’d mind Sees God in clouds, or hears him in the 
wind; His soul proud Science never taught to stray Far as the solar walk or milky way.” 
Pope, Essay on Man, Epistle 1, Line 99, 
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of physicians anent the therapeutic properties of the Capon 
(Anglicized) Springs. These last begin in 1870 and extend to the 
present. They vary in intensity of praise from the mild “applicable” 
of Dr. William P. McGuire, former President of the Medical Society 
of Virginia, to the violent “cures almost everything” of Dr. R. A. F. 
Penrose, former Professor at the University of Pennsylvania.’ 

The present order of the Commission seems to us both inconsistent 
with what we know of their previous practice and open to the criti- 
cism we expressed in our recently filed opinion, Belmont Laboratories 
v. Federal Trade Commission, 103 F. (2d) 538. That comment re- 
ferred to the fallacy of attempting to draw a “fine line” between 
remedy and cure. The present order seems to us to attempt an 
even more attenuated distinction. Under it, a bed manufacturer 
might advertise his products for the “cure” of pneumonia as long 
as he did not exclude the use of sulfapyridine. As the error is on 
the side of leniency petitioners should be pleased, not piqued. 

Although this may be our feeling about the order we are affirming, 
there does not seem to be anything we can do about it. Our function 
is, of course, not nisi prius, and although not strictly appellate is 
confined by the statute to the enforcement of or refusal to enforce 
the Federal Trade Commission’s orders. In the latter aspect, as the 
greater includes the lesser, we may modify. We cannot, however, 
sponte sua do what we have not been asked to do. 

Even had this not been so, we should have preferred a different 
record. The Commission’s experts seemed rather inexperienced in the 
particular branch and talked a good deal about Potomac River water. 
Petitioner’s physicans, on the other hand, appeared to gather some of 
their clinical experience of Capon Springs Water from trying it on 
their dogs, record p. 561, and wives, record p. 546. For the future, 
if there is to be a future, we might call attention to one fact and one 
point of law. The chemical analysis of the water offered, and al- 
though criticized not rebutted, is substantially that of the Encyclo- 
paedia Britannica’s typical analysis of Mineral Waters, volume 15, 
14th edition, p. 530.2 We do not believe that the money back guaran- 
tee has any bearing on the legal philosophy of the statute. Our 
bodies and not our pocketbooks are being protected. To restore the 

cash is not to restore the health. 

The order of the Federal Trade Commission is affirmed. 


2 We have counted these appreciative appellations and find that they appear as follows: 

Cure (Curative), 14; beneficial, 8; valuable, 6; remedy, 4; relieved, 3; therapeutic, 33 
virtues, 2; applicable, 2; good effects, 2; radio-activity, 1; corrective, 1; indicated, 1; 
notable success, 1; chronic, 1; advantage, 1; restored, 1; influence, 1; improvement, 1; 
disappear, 1; recommends, 1; decided merit, 1; potent, 1; no equal, 1; relief, 1; wonder- 
ful, 1; solvent, 1; excelled, 1; efficacious, 1; diuretic, 1; reliable, 1. 

3 See also, Bell, Climatology and Mineral Waters of the United States, p. 145: The Prop- 
aganda for Reform in Proprietary Medicines, Vol. 2, p. 160; Blumgarten, Textbook 
of Materia Medica and Therapeutics, sub nomine, Saline Purgatives, p. 218. 
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EL MORO CIGAR COMPANY vy. FEDERAL TRADE 
COMMISSION * 


No. 4479 
(Circuit Court of Appeals, Fourth Circuit. November 6, 1939) 


TrapE Acts AND PRAcCTICES—NAMES AND DESIGNATIONS—GEOGRAPHIC NAMES— 
Wuere SECONDARY MEANING—-“HAVANA” FoR Cigars or Non-CuBan Topacco— 
WHERE SMALLER TYPE, CONTRADICTORY QUALIFICATION. 

Where the word “Havana” had acquired a special significance in the cigar 
trade and had come to mean that cigar labeled with a phrase in which the 
word was used was made at least in part from tobacco grown in Cuba, the 
use of the word to describe a cigar made entirely of domestic tobacco was an 
“unfair trade practice” and improperiety of use could not be cured by state- 
ment in smaller type on cigar boxes that cigars were made only of domestic 
tobacco. Federal Trade Commission Act, 15 U. S. A. sec. 41 et seq. 


“Havana” is an adjective meaning of 
tobacco, grown in Cuba, of a cigar made in 
Cuba, or from Cuban tobacco. 


NAMES AND BRANDS—LoNG USE—WHERE MISLEADING—“‘HAVANA” FOR CIGARS OF 
Non-Cusan TospaAcco—WHETHER RIGHT TO VESTED IN USER AND COMMISSION 
PRECLUDED. 

Long use of a misleading brand can vest no right in the user, and long 
continued use of the word “Havana” to describe cigars made from domestic 
tobacco would not preclude the Federal Trade Commission from questioning 
the propriety of such use. 


CEASE AND Desist ORDERS—PUBLIC INTEREST—“HAVANA” FOR CIGARS OF NON- 
CuBAN TOBACCO. 

An order of the Federal Trade Commission requiring cigar manufacturer 
to desist from using the word “Havana” in describing cigars made from 
domestic tobacco was not subject to attack on ground that interest of public 
was not involved. 


FINDINGS OF COMMISSION—-WHERE SUPPORTED BY SUBSTANTIAL HVIDENCE. 


The findings of fact of the Federal Trade Commission, on which a cease 
and desist order is based, if supported by substantial evidence, are conclusive. 


CEASE AND DESIST ORDERS—APPELLATE PROCEEDINGS OR PROCEDURE—HNFORCEMENT 
OF ORDER—COMPOSITION OF PRODUCT—NAMES AND BRANDS—‘HAVANA” FOR 
CigARS OF NON-CUBAN ToBACCO—LABEL AND ADVERTISING CHANGES—COMPLIANCE 
Prerrop—Court Stay POWER. 

The fixing of the time which should be allowed cigar manufacturer, to 
change labels and advertising matter, before enforcement of order requiring 
it to desist from using the word “Havana” to describe cigars made from 
domestic tobacco, was within province of the Federal Trade Commission 
rather than the courts, and court could not delay enforcement of Commis- 
sion’s order, if lawful. 


+ Reported in 107 F. (2d) 429. Case before Commission reported in 28 F. T. C. 689. 
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FINDINGS OF CoMMISSION—WHERE SUPPORTED BY EVIDENCE—“HAVANA” FOR 
CIGARS OF NON-CUBAN TOBACCO. 


The findings of fact made by the Federal Trade Commission, in support 
of order requiring cigar manufacturer to desist from using the word 
“Havana” to describe cigars made from domestic tobacco, were supported 
by the great weight of the evidence. 


(Syllabus, with substituted captions, is taken from 107 F. (2d) 
429) 


[430] On petition to review and set aside or modify portion of 
order by Commission, order affirmed. 

Mr. Philip 8. May, of Jacksonville, Fla. (Mr. J. T. G. Crawford, 
of Jacksonville, Fla., on the brief), for petitioner. 

Mr. M. Marshall Morgan, special attorney, and Mr. Martin A. Mor- 
vison, assistant chief counsel, Federal Trade Commission, both of 
Washington, D.C. (Mr. W. 7. Kelley, chief counsel, and Mr. James 
W. Nichol, attorney, Federal Trade Commission, both of Washington, 
D. C., on the brief), for respondent. 

Before Parker and Norrucort, Circuit Judges, and Dosrs, District 
Judge. 


Nortucott, Circuit Judge: 

Petitioner seeks to review and to set aside or modify that portion 
of an order entered against it by the Federal Trade Commission on 
February 21, 1939, relating to the use of the word “Havana” in 
describing, designating, or referring to cigars not made from tobacco 
grown on the Island of Cuba and reading in its pertinent part as 
follows: 

“Tt is ordered that the respondent, El Moro Cigar Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of cigars in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from— 

1. Using the word “Havana,” or any other words, terms, or picturi- 
zations indicative of Cuba, alone or in conjunction with any other 
word or words to describe, designate, or in any way refer to cigars 
which are not made from tobacco grown on the Island of Cuba. 

* * * * * * * 

It is further ordered that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order.” 

Petitioner is a North Carolina corporation, engaged in manufac- 
turing, selling, and distributing various brands of cigars, with its 
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place of business in the city of Greensboro, and is in competition 
with others engaged in the same business in various States. 

In the year 1931 the petitioner acquired from a Pennsylvania con- 
cern the trade name “Havana Counts” that had been used since the 
year 1906, and began the manufacture and sale of a cigar under ge 
label. On the boxes containing the cigars the words “Havana Counts” 
appeared in large letters and, until the year 1935, the words “‘Guar- 
anteed Hand Made Imported and Domestic Stock.” In the year 1935; 
the use of these latter words was discontinued and words “Domestic 
Filler Domestic Wrapper” substituted. The cigars, which re 
at 2 for 5 cents, were in a wrapper with the words “Havana Counts” 
printed on it and were packed in boxes containing 50 or 100. They 
were made in the United States entirely of domestic tobacco. 

The Commission found that a very fine quality of tobacco used in 
the manufacture of cigars is grown on the Island of Cuba, near 
Havana, that the word “Havana” has acquired a special meaning 
and significance with manufacturers and users of cigars, and is under- 
stood to mean that the cigar to which the name is applied is made 
of tobacco that is grown on the Island of Cuba. 


The Commission further found that words “Notice: These cigars, 


are made in the United States entirely and only of domestic tobacco,” 
placed in much smaller type than that used in the words “Havana 
“Counts,” did not qualify or explain the use of the word “Havana” so 
as to put a prospective purchaser upon notice, but that the two 
phrases were contradictory. 

The Commission also held that the use of the word “Havana” in 
regard to a cigar that contained no Cuban tobacco was false and 
misleading and an unfair trade practice with respect to petitioner’s 
competitors engaged in the cigar business in interstate commerce, 
within the meaning of the Federal Trade Commission Act passed 
September 26, 1914 (15 U. S. C. A. Sec. 41). 

In asking that the order of the Commission directing it to cease 
using the word “Havana” in connection with a cigar made in the 
United States from domestic tobac[431]co only be set aside, the 
petitioner contends that it is a fact well known to both the trade and 
consumer that a cigar with any appreciable amount of Cuban tobacco 
in it could not be sold at retail for two for 5 cents and that therefore 
the use of the word could not deceive or mislead anybody and was 
not unfair; that having purchased the brand “Havana Counts,” and 
having used it for a number of years, the petitioner had acquired a 
property interest by the use of the name that the Commission had no 
authority to take from it; and that the brand in question had been 
used for more than 33 years and was acquired by the petitioner more 
than 17 years after the establishment of the Commission, which had 
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not, in that time questioned the propriety of its use, and that there- 
fore the use of the brand should not be interfered with. 

Hearings were held at which numerous witnesses were examined. 

A study of the voluminous testimony taken shows conclusively 
that the word “Havana” has acquired a special meaning or signifi- 
cance in the cigar trade when applied to a cigar. It has come to 
mean that the cigar labeled with a phrase in which the word is used, 
is made, at least in part, from tobacco grown in Cuba. This being 
true, it necessarily follows that the word cannot properly be used in 
describing a cigar made entirely of domestic tobacco. In the case of 
Heusner & Son vy. Federal Trade Commission, decided August 10, 
1939, 106 F. (2d) 596, the Circuit Court of Appeals for the Third 
Circuit said in considering a similar question (597) : 

“The difficulty of petitioner’s position lies in the fact that the 
implication of the word ‘Havana’ is totally false. The purchaser 
can be guided by either label or legend, but not by both. * * *” 

The Third Circuit has also held to the same effect with regard to 
the word “Havana,” in the second decision in the Bayuk case handed 
down June 26, 1939, and a similar holding was approved in the 
Second Cireuit. (7. 7. C. v. Edwin Cigar Co., 67 F. (2d) 993.) 

Webster’s New International Dictionary, Edition 1934, defines 
“Havana” as an adjective meaning “of tobacco, grown in Cuba, of a 
cigar made in Cuba or from Cuban tobacco.” 

Having acquired this meaning the use of the word to describe some- 
thing different constitutes an unfair trade practice. F. 7. C. v. 
Walkers New River Mining Co., 79 F. (2d) 457; Lighthouse Rug Co. 
v. #. T. C., 35 F. (2d) 163; F. T. C. v. Maisel Trading Post, Inc., 
V7 F. (2d) 163. 

Nor can the impropriety of the use of the word “Havana” be cured 
by the sentence, “These cigars are made in the United States entirely 
and only of domestic tobacco,” in smaller type than is used in the 
words “Havana Counts.” #. 7.0. v. Army and Navy Trading Oo., 
88 F. (2d) 776. 


Long use of a misleading brand can vest no right in the user. As 
was said by Mr. Justice Cardozo, in fF. 7. C. v. Algoma Lumber Co., 
291 U.S. 67: 

“x * * The Federal Trade Commission was not organized till 
1914, its jurisdiction then as now confined to interstate and foreign 
commerce. Silence up to that time is not even a faint token that 
the misapplied name had the approval of the industry. It may 
well have meant. no more than this, that the evil was not great, or 
that there was no champion at hand to put an end to the abuse. 
Even silence thereafter will not operate as an estoppel against the 
community at large, whatever its effect upon individuals asserting 


1No opinion filed. See ante, p. 1574. 
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the infringement of proprietary interests. French Republic v. Sara- 
toga Vichy Co. 191 U. S. 427. There is no bar through lapse of 
time to a proceeding in the public interest to set an industry in 
order by removing the occasion for deception or mistake * * *.” 

It cannot be successfully contended that the interest of the public 
is not involved. As we said in the Walkers New River Mining case, 
supra: 

“That the public interest is involved cannot be doubted. It is 
manifestly in the interest of the public to prevent the continuance 
of an unfair practice which tends to deceive the public and divert 
trade from competitors.” 

The findings of the Commission, if supported by substantial evi- 
dence, [432] are conclusive. F. 7. C. v. Walkers New River Mining 
Oo., supra; F. T. 0. v. Algoma Lumber Co., et al., supra. 

It has been urged on behalf of the petitioner that, should the 
Commission’s order be enforced, a reasonable time should be allowed 
hefore it becomes effective, so that petitioner’s labels and advertising 
matter could be changed. This matter is more properly within the 
province of the Commission rather than the courts. We are of the 
opinion that we have no power to order any delay in the putting 
into effect. of a lawful order of the Commission. 

The findings of fact made by the Commission are supported by 
the great weight of the evidence. The order made was a proper 
one and an order will be entered enforcing it. 


RESTRAINING AND INJUNCTIVE ORDERS OF 
THE COURTS UNDER THE PROVISIONS OF 
SECTION 13 OF THE FEDERAL TRADE COM- 
MISSION ACT’ 


FEDERAL TRADE COMMISSION v. J. V. CORDES AND MRS. 
J. H. CORDES, DOING BUSINESS AS MARTHA BEASLEY 
ASSOCIATES.’ 


File No. 1264 


(District Court, Eastern District of Michigan, Southern Division, 
June 29, 1939) 


Decree of preliminary injunction by District Judge Edward J. Moinet, restrain- 
ing, for the reasons and as below set forth, including immediate and ir- 
reparable injury to public in further dissemination of such false advertise- 
ments, advertisement of defendants’ drug-containing preparations for 
women, under designations “Martha Beasley Compound Formula No. 2” 
and “Martha Beasley Compound Formula No. 3”; pending issuance of 
complaint by Commission against defendants under section 5 of Federal 
Trade Commission Act, and disposition of such complaint as in said decree 
set forth.® 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Gerard A. Rault, special attorney, both of Washington, D. C., 
for the Commission. 

Mr. Horace J. Donnelly, Jr., of Washington, D. C., Mr. John A. 
Nash, of Chicago, Ul, and Palmer, Aldrich & McMath, of Detroit, 
Mich., for defendants. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 


1Three of such injunctive orders or decrees under said section, which was among 
those added to the original Federal Trade Commission Act by the Wheeler-Lea Act, 
approved March 21, 1938, have been entered prior to the period covered by this volume, 
i. e.. June 1 to November 30, 1939, as follows: 

F. 7. C. vy. Hartman Wholesale Drug Co., Inc., et al., D. C. for N. D. of Ill, Sep- 
tember 16, 1938, 27 F. T. C. 1693; F. T. O. v. Western Chemicals, Inc., et al., D. C. for 
W. D. of Wash., March 27, 1939, 28 F. T. C. 1939; and F. T. CO. v. Lewyn Drug, Inc., 
D. C. for S, D. of Cal., Central Division, April 7, 1939, 28 F. T. C. 1951. 

2 Not reported in Federal Reporter. 

? Such complaint duly issued in the matter of J. V. Cordes and Mrs. J. H. Cordes, doing 
business as Martha Beasley Associates, Docket 3841, on June 30, 1939, and is now pending. 
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against the defendants J. V. Cordes and Mrs. J. H. Cordes, trading 
as Martha Beasley Associates, and the court having read the plead- 
ings and affidavits filed in connection therewith and having heard and 
considered the arguments of counsel, and 

It appearing to the court, That the defendants are domiciled in 
and transact business in the Eastern District of Michigan, and 

It appearing to the court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 

It appearing to the court, That said defendants are engaged in the 
sale and distribution of two medicinal preparations for the relief of 
delayed menstruation designated as Martha Beasley Compound For- 
mula No. 2 and Martha Beasley Compound Formula No. 3, in com- 
merce between and among the various states of the United States 
and in the District of Columbia, and 

It appearing to the court, That said defendants have disseminated 
and are now disseminating, and have caused and are now causing the 
dissemination of false advertisements by the United States mails and 
by other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce directly or indirectly the purchase of said medicinal 
preparation, and that said defendants are disseminating, have now 
disseminated and have caused and are now causing the dissemination 
of false advertisements by various means for the purpose of inducing 
or which are likely to induce directly or indirectly the purchase in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of said medicinal preparations in violation of the Federal Trade 


Commission Act by means of which advertising the defendants have ~ 


falsely represented that the use of said preparations is a competent, 
safe and scientific treatment for delayed menstruation and that their 
use will have no ill effects upon the human body, and 
It appearing to the court, That the following drugs constitute the 
chief ingredients of each of these preparations: Apiol, Savin, Ergo- 
tin, Water, Pepper, Aloin, and 
It appearing to the court, That the use of either of these prepara- 
tions may result in gastrointestinal disturbances such as catharsis, 
nausea, and vomiting, with pelvic congestion, inflammation, and con- 
gestion of the uterus leading to excessive uterine hemorrhage and 
in those cases where either of these preparations is used to interfere 
with the normal course of pregnancy, may result in uterine infection 
with injury to the pelvic and abdominal structures, causing septi- 
cemia or blood poisoning, and 
It appearing to the court, That the further dissemination of such 
false advertisements would cause immediate and irreparable injury 
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to the public, and that it would be in the public interest to enjoin 
and restrain the further dissemination. of said advertising pending 
the issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act, and until such com- 
plaint is dismissed by the Commission or set aside by a court on 
review or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act, 

It is hereby ordered, adjudged, and decreed, That the defendants 
J. V. Cordes and Mrs. J. H. Cordes, trading as Martha Beasley 
Associates, their agents, servants, representatives, employees, and 
assigns and all other persons participating with them and having 
notice of this order, be and they heteby are, and each of them is 
hereby strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means for 
the purpose of inducing or which is likely to induce directly. or 
indirectly the purchase of said preparations known as Martha Beasley 
Compound Formula No. 2 and Martha Beasley Compound Formula 
No. 3, whether sold under the same names or under any other names, 
or disseminating and causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparations, 
and which advertisements represent that either or both of said prep- 
arations constitute a safe, competent and scientific treatment for 
delayed menstruation or that their use will have no ill effects upon 
the human body, or which advertisements fail to reveal that the 
use of said preparations under the conditions prescribed in said 
advertisements or under such conditions as are customary and usual 
» may result in the serious’ illness and in some cases the death of the 
uSeT ; 

Pending the issuance of a complaint by the Federal Trade Commis- 
sion against said defendants under section 5 of the Federal Trade 
Commission Act, and until such complaint is dismissed by the Com- 
mission or set aside by a United States Circuit Court of Appeals or 
the Supreme Court of the United States on review, or the order of 
‘the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act, 

It is further ordered, That this decree of injunction issue without 
bond. 
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FEDERAL TRADE COMMISSION v. IRVING SOFRONSKI, 
TRADING AS DR. RON-AL MEDICINE COMPANY, DR. 
PENN’S PRODUCTS COMPANY, PENN PRODUCTS, AND 
DR. ALBAR’S MEDICINE COMPANY * 


File No. 386 


(District Court, Eastern District of Pennsylvania. June 30, 1939) 


Decree of preliminary injunction by District Judge Kalodner, restraining, for 
the reasons and as below set forth, including immediate and irreparable 
injury to public in further dissemination of such false advertisements, 
advertisement of defendant’s drug-containing preparations for women, under 
designations “Dr. Ron-Al’s Relief Compound,” “Relief Compound,” and 
“Regulator”; pending issuance of complaint by Commission against defendant 
under section 5 of Federal Trade Commission Act, and disposition of such 
complaint as in said decree set forth.? 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. J. L. Baker, special attorney, both of Washington, D. C., for the 
Commission. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendant, Irving Sofronski, an individual trading as 
Dr. Ron-Al Medicine Co., Dr. Penn’s Products Co., Penn Products, 
and Dr. Albar’s Medicine Co., and the court having read the plead- 
ings and the affidavits filed in connection therewith, and having 
heard and considered the arguments of counsel, and 

It appearing to the court, That the defendant is domiciled and 
transacts business in the Eastern District of Pennsylvania, and 

It appearing to the court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the court, That said defendant is engaged in the 
sale and distribution of medicinal preparations containing drugs for 
the relief of delayed menstruation, designated as Dr. Ron-Al’s Relief 
Compound, Relief Compound, and Regulator, in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia, and 

It appearing to the court, That said defendant has disseminated 
and is now disseminating, and has caused and now causes the dissem- 
ination of, false advertisements by United States mails and by other 


1 Not reported in Federal Reporter, 

?Such complaint duly issued in the matter of Irving Sofronski, trading as Dr. Ron-Al 
Medicine Co., etc., Docket 3848, and was followed by order to cease and desist issued as 
of October 3, 1939. See ante, p. 1062. 
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means in commerce as “commerce” is defined in the Federal Trade 
Commission Act, for the purpose of inducing and which are likely to 
‘induce, directly or indirectly, the purchase of said medicinal prepa- 
rations, and by various means for the purpose of inducing or which 
are likely to induce, directly or indirectly, the purchase in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
said medicinal preparations in violation of the Federal Trade Com- 
mission Act, by means of which advertising the defendant has falsely 
represented that the use of said preparations is a competent, safe 
and scientific treatment for delayed menstruation and that their use 
will have no ill effects upon the human body, and 

It appearing to the court, That the use of these preparations under 
the conditions prescribed in said advertisements, or under conditions 
as are customary and usual, may result in gastrointestinal disturb- 
ances such as catharsis, nausea, and vomiting, with pelvic congestion, 
inflammation and congestion of the uterus and adnexa leading to 
excessive uterine hemorrhage, and in those cases where these prepa- 
rations are used to interfere with the normal course of pregnancy, may 
also result in uterine infection with extension to other pelvic and 
abdominal structures and even to the blood stream, causing the con- 
dition known as septicemia or blood poisoning and that the use of 
said preparations is a menace to the health and life of pregnant 
women, and 

It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it wouid be in the public interest to enjoin and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commission or set aside by a court on 
review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act: 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Irving Sofronski, an individual trading as Dr. Ron-Al Medicine Co., 
Dr. Penn’s Products Co., Penn Products and Dr. Albar’s Medicine 
Company, his agents, servants, representatives, employees, and 
assigns, and all other persons participating with him and having 
notice of this order, be, and they hereby are, and each of them hereby 
is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement. by 
means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means, 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of said medicinal preparations known as Dr. 
Ron-Al’s Relief Compound, Relief Compound, and Regulator, 
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whether sold under the same names or under any other names, or 
disseminating and causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said medicinal preparations. 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, and which advertisements represent that said prepara- 
tions constitute a safe, competent and scientific treatment for delayed 
menstruation or that their use will have no ill effect upon the human 
body, or which advertisements fail to reveal that when said prepara- 
tions are taken under the conditions prescribed in said advertisements 
or under such conditions as are customary and usual, may result in 
serious or irreparable injury to health; pending the issuance of a 
complaint by the Federal Trade Commission against said defendant 
under section 5 of the Federal Trade Commission Act, and until 
such complaint is dismissed by the Commission or set aside by a 
United States Circuit Court of Appeals or the Supreme Court of 
the United States on review, or the order of the Commission to 
cease and desist made thereon has become final within the meaning 
of section 5 of said act. 

It-is further ordered, That this decree of injunction be issued with- 
out bond. 


FEDERAL TRADE COMMISSION v. ROBERT C. OBERLIN, 
TRADING AS RESEARCH PRODUCTS COMPANY. 


File No. 19901 
(District Court, Northern District of Ohio. June 30, 1939) 


Decree of preliminary injunction by District Judge Robert N. Wilkin, restrain- 
ing, for the reasons and as below set forth, including immediate and 
irreparable injury to public in further dissemination of such false adver- 
tisements, advertisement of defendant’s drug-containing preparations for 
women, under designations “Dupree Pills” and “Dupree Double Strength 
Pills,” or “Doctor Gordon’s Special Formula Double Strength Pills”; 
pending issuance of complaint by Commission against defendant under 
section 5 of Federal Trade Commission Act, and disposition of such com- 
plaint as in said decree set forth.” 


Mr. Ww. 7’. Kelley, chief counsel, Federal Trade Commission, and 
Mr. William L. Pack, special attorney, both of Washington, D. C. 
for the Commission. 

Mr. Henry B. Johnson, of Cleveland, Ohio, for defendant. 


1 Not reported in Federal Reporter, 
r 2 aus SPREE duly issued in the matter of Robert C. Oberlin trading as Research 
roducts Co., Docket 8863, and was follewed by order to ceas ; ist i 
; e an 
September 18, 1939. See ante, p. 970. SPY tS oe 
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DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendant, Robert C. Oberlin, an individual trading as 
Research Products Co., and 

It appearing to the court, That the defendant is domiciled and 
transacts business in the Northern District of Ohio, and 

It appearing to the court, That it has jurisdiction over the parties 
and subject matter hereof, and 

It appearing to the court, That the defendant has waived any 
hearing herein and has consented that this decree might be entered 
forthwith, and 

It appearing to the court, That said defendant is engaged in the 
sale and distribution of medicinal preparations containing drugs 
for the relief of delayed menstruation, designated as Dupree Pills 
and Dupree Double Strength Pills, or Doctor Gordon’s Special 
Formula Double Strength Pills, in commerce between and among 
the various states of the United States and in the District of 
Columbia, and 

It appearing to the court, That said defendant has disseminated 
and is now disseminating, and has caused and now causes the dis- 
semination of, false advertisements by United States mails and by 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations, and by various means for the purpose of inducing or 
which are likely to induce, directly or indirectly, the purchase in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of said medicinal preparations in violation of the Federal Trade 
Commission Act, by means of which advertising the defendant has 
falsely represented that the use of said preparations is a competent, 
safe and scientific treatment for delayed menstruation and that their 
use will have no ill effects upon the human body, and 

It appearing to the court, That the use of these preparations under 
the conditions prescribed in said advertisements, or under conditions 
as are customary and usual, may result in gastrointestinal disturb- 
ances such as catharsis, nausea, and vomiting with pelvic congestion, 
congestion of the uterus leading to excessive uterine hemorrhage and 
in those cases where either of these preparations is used to interfere 
with the normal course of pregnancy may result in uterine infection 
with extension to other pelvic and abdominal structures and even the 
blood stream causing the condition known as septicemia or blood 
poisoning, and 
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It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to en} oin and restrain 
the further dissemination of said advertising pending the issuance of 
a complaint by the Federal Trade Commission under section 5 of the 
Federal Trade Commission Act and until such complaint is dismissed 
by the Commission or set aside by a court on review, or the order of 
the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act: 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Robert C. Oberlin, an individual trading as Research Products Co., 
his agents, servants, representatives, employees, and assigns, and all 
other persons participating with him and having notice of this order, 
be, and they hereby are, and each of them hereby is, strictly enjoined 
and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of said medicinal preparations known as Dupree Pills 
and Dupree Double Strength Pills, or Doctor Gordon’s Special 
Formula Double Strength Pills, whether sold under the same names 
or under any other names, or disseminating and causing to be dis- 
seminated any advertisement by any means for the purpose of induc- 
ing or which is likely to induce, directly or indirectly, the purchase of 
said medicinal preparations in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, and which advertisements repre- 
sent that said preparations constitute a safe, competent and scientific 
treatment for delayed menstruation or that their use will have no ill 
effect upon the human body, or which advertisements fail to reveal 
that when said preparations are taken under the conditions prescribed 
in said advertisements or under such conditions as are customary and 
usual, may result in serious or irreparable injury to health; pending 
the issuance of a complaint by the Federal Trade Commission against 
said defendant under Section 5 of the Federal Trade Commission Act, 
and until such complaint is dismissed by the Commission or set aside 
by a United States Circuit Court of Appeals or the Supreme Court 
of the United States on review, or the order of the Commission to 
cease and desist made thereon has become final within the meaning of 
section 5 of said act. 


It is further ordered, That this decree of injunction be issued with- 
out bond. 
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FEDERAL TRADE COMMISSION y. HARRY S. BENHAM, 
TRADING AS AMERICA’S MEDICINE AND NU-MODE 
COMPANY. 


File No. 717 
(District Court, Northern District of Illinois. July 5, 1939) 


Decree of preliminary injunction by District Judge Holly, restraining, for the 
reasons and as below set forth, including immediate and irreparable injury 
to public in further dissemination of such false advertisements, advertise- 
ment of defendant’s drug-containing preparations for women, under designa- 
tions “America’s Medicine XX Compound,” “Nu-Mode XX Compound” and 
“Kotess Periodic Relief Compound,” and “America’s Medicine XXX Com- 
pound,” “Nu-Mode XXX Compound,’ and “Kotess Periodic Relief Com- 
pound”; pending issuance of complaint by Commission against defendant 
under section 5 of Federal Trade Commission Act, and disposition of such 
complaint as in said decree set forth.” 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr, Earl J. Kolb, special attorney, both of Washington, D. C., for 
the Commission. 

Mr. Edward T. Morris, of Chicago, Ill., for defendant. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendant, Harry S. Benham, an individual trading as 
America’s Medicine, and Nu-Mode Co., and the court having read the 
pleadings and the affidavits filed in connection therewith, and having 
heard and considered the arguments of counsel, and 

It appearing to the court, That the defendant is domiciled and 
transacts business in the Northern District of Illinois, and 

It appearing to the court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the court, That said defendant is engaged in the 
sale and distribution of medicinal preparations containing drugs for 
the relief of delayed menstruation, designated as America’s Medicine 
XX Compound, Nu-Mode XX Compound, and Kotess Periodic Re- 
lief Compound, and America’s Medicine XXX Compound, Nu-Mode 
XXX Compound, and Kotess Periodic Relief Compound, in com- 
merce between and among the various States of the United States 
and in the District of Columbia, and 


1 Not reported in Federal Reporter. 

2Such complaint duly issued in the matter of Harry S. Benham, trading as America’s 
Medicine and Nu-Mode Company, Docket 3851, and was followed by order to cease and 
desist issued as of September 9, 1939. See ante, p. 871. 
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It appearing to the court, That said defendant has disseminated 
and is now disseminating, and has caused and now causes the dissem- 
ination of, false advertisements by United States mails and by 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations, and by various means for the purpose of inducing or 
which are likely to induce, directly, or indirectly, the purchase in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of said medicinal preparations in violation of the Federal 
Trade Commission Act, by means of which advertising the defendant 
has-falsely represented that the use of said preparations is a com- 
petent, safe and scientific treatment for delayed menstruation and 
that their use will have no ill effects upon the human body and 

It appearing to the court, That the use of these preparations under 
the conditions prescribed in said advertisements or under conditions 


as are customary and usual, may result in gastrointestinal disturb- — 


ances such as catharsis, nausea, and vomiting with pelvic congestion, 
congestion of the uterus leading to excessive uterine hemorrhage, and 
in those cases where either of these preparations is used to interfere 
with the normal course of pregnancy may result in uterine infection 
with extension to other pelvic and abdominal structures and even to 
the blood stream, causing the condition known as septicemia or blood 
poisoning. The use of said preparations might also produce a very 
severe circulatory condition by the constriction of blood vessels and 
contraction of the involuntary muscles, often with violent poisonous 
effects upon the human system and tending to cause abortion in some 
instances, and may result in severe toxic conditions such as hem- 
orrhagic diarrhea and in some instances producing a gangrenous con- 
dition in the lower limbs, resulting possibly either in the loss of the 
limbs or in other serious or irreparable injury to health, and 

It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the is- 
suance of a complaint by the Federal Trade Commission under Sec- 
tion 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commission or set aside by a court on re- 
view, or the order of the Commission to cease and desist made thereon 
has become final within the meaning of Section 5 of said Act; 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Harry S. Benham, an individual trading as America’s Medicine and 
Nu-Mode Co., his agents, servants, representatives, employees, and 
assigns, and all other persons participating with him and having 
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notice of this order, be, and they hereby are, and each of them here- 
by is, strictly enjoined and restrained from: 


Disseminating or causing to be disseminted any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said medicinal preparations known as 
America’s Medicine XX Compound, Nu-Mode XX Compound, and 
Kotess Periodic Relief Compound, and America’s Medicine XXX 
Compound, Nu-Mode XXX Compound, and Kotess Periodic Relief 
Compound, whether sold under the same names or under any other 
names, or disseminating and causing to be disseminated any adver- 
tisement by any means for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase of said medicinal prep- 
arations in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, and which advertisements represent that said prep- 
arations constitute a safe, competent and scientific treatment for de- 
layed menstruation or that their use will have no ill effect upon the 
human body, or which advertisements fail to reveal that when said 
preparations are taken under the conditions prescribed in said ad- 
vertisements or under such conditions as are customary and usual, 
may result in serious or irreparable injury to health; pending the 
issuance of a complaint by the Federal Trade Commission against 
said defendant under section 5 of the Federal Trade Commission 
Act, and until such complaint is dismissed by the Commission or set 
aside by a United States Circuit Court of Appeals or the Supreme 
Court of the United States on review, or the order of the Commis- 
sion to cease and desist made thereupon has become final within the 
meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued 
without bond. 


FEDERAL TRADE COMMISSION y. LELAND F. BENHAM, 
TRADING AS THE ZELLE COMPANY? 


File No. 691 


(District Court, Northern District of Illinois, Eastern Division. 
July 5, 1939) 


Decree of preliminary injunction by District Judge Holly, restraining, for the 
reasons and as below set forth, including immediate and irreparable injury 
to public in further dissemination of such false advertisements, advertise- 
ment of defendant’s drug-containing preparations for women, under desig: 


1Not reported in Federal Reporter. 
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nations “Zellets No. 1” and “Zellets No. 2”; pending issuance of complaint 
by Commission against defendant under section 5 of Federal Trade 
Commission Act, and disposition of such complaint as in said decree set 
forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Earl J. Kolb, special attorney, both of Washington, D. C., for 
the Commission. 

Mr. Edward T. Morvis, of Chicago, Ill., for defendant. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendant, Leland F. Benham, trading as The Zelle Co., 
and the court having read the pleadings and affidavits filed in con- 
nection therewith, and having heard and considered the arguments 
of counsel, and 

It appearing to the court, That the defendant is domiciled and 
transacts business in the Northern District of Illinois, Eastern 
Division, and 

It appearing to the court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the court, That said defendant is engaged in the 
sale and distribution of two medicinal preparations containing drugs 
for the relief of delayed menstruation, designated as “Zellets No. 1” 
and “Zellets No. 2” in commerce between and among the various 
states of the United States and in the District of Columbia, and 

It appearing to the court, That said defendant has disseminated 
and is now disseminating and has caused and now causes the dis- 
semination of false advertisements by United States mails and by 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce directly or indirectly the purchase of said medicinal 
preparations and by various means for the purpose of inducing or 
which are likely to induce directly or indirectly the purchase in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act,.of said medicinal preparations in violation of the Federal Trade 
Commission Act, by means of which advertising the defendant has 
falsely represented that the use of said preparations is a competent, 
safe and scientific treatment for delayed menstruation and that their 
use will have no ill effects upon the human body, and 


x 2 eae a igs duly issued in the matter of Leland F, Benham, trading as The Zelle 
0., Docket 3854, and was followed by order to cease and desist issued as of 
11, 1939. See ante, p. 905. — 
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It appearing to the court, That the use of either of these prepara- 
tions under the conditions prescribed in said advertisements or un- 
der conditions as are customary and usual, may result in gastro- 
intestinal disturbances such as catharsis, nausea, and vomiting with 
pelvic congestion, congestion of the uterus leading to excessive 
uterine hemorrhage, and in those cases where either of these prep- 
arations is used to interfere with the normal course of pregnancy 
may result in uterine infection with extension to other pelvic and 
abdominal structures and even to the blood stream, causing the con- 
dition shown as septicemia or bloodpoisoning. The use of said 
preparations might also produce a very severe circulatory condition 
by the constriction of blood vessels and contraction of the involun- 
tary muscles, often with violent poisonous effects upon the human 
system and tending to cause abortion in some instances, and may 
result in severe toxic conditions such as hemorrhagic diarrhea and 
in some instances producing a gangrenous condition in the lower 
limbs, resulting possibly either in the loss of limbs or in other seri- 
ous or irreparable injury to health, and 

It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to 
the public and that it would be in the public interest to enjoin and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
Section 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commisison or set aside by a court on 
review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of Section 5 of said 
Act. 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Leland F. Benham, trading as The Zelle Co., his agents, servants, 
representatives, employees, and assigns, and all other persons par- 
ticipating with him and having notice of this order, be, and they 
hereby are, and each of them is hereby strictly enjoined and re- 
strained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” 
4s defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said medicinal preparations known as 
“Zellets No. 1” and “Zellets No. 2” whether sold under the same 
names or under any other names, or disseminating and causing to be 
disseminated any advertisement by any means for the purpose of 
inducing or which is likely to induce, directly or ane rece be 
purchase of said medicinal preparations 1n commerce as “commerce” 
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is defined in the Federal Trade Commission Act, and which adver- 
ticements represent that either or both of said preparations consti- 
tute a safe, competent and scientific treatment for delayed menstrua- 
tion and that their use will have no ill effect upon the human body, 
or which advertisements fail to state that said preparations, if used 
as directed or under such conditions as are customary and usual, 
may result in serious or irreparable injury to health; pending the 
issuance of a complaint by the Federal Trade Commission against 
said defendant under section 5 of the Federal Trade Commission 
Act and until such complaint is dismissed by the Commission or set 
aside by a United States Circuit Court of Appeals or the Supreme 
Court of the United States on review, or the order of the Commission 
to cease and desist made thereon has become final within the meaning 
of section 5 of said act. 

It is further ordered, That this decree of injunction issue without 
bond. 


FEDERAL TRADE COMMISSION y. EARL ARONBERG, 
TRADING AS POSITIVE PRODUCTS COMPANY AND 
REX PRODUCTS COMPANY? 


File No. 712 
(District Court, Northern District of Illinois. July 6, 1939) 


Order for preliminary injunction by District Judge Charles E. Woodward, re- 
straining, for the reasons and as below set forth, including immediate and 
irreparable injury to public in further dissemination of such false adver- 
tisements, advertisement of defendant’s drug-containing preparations, for 
women, under designations “Triple-X Relief Compound” and “Reliable 
Perio Compound,” also known as “Perio Pills” and “Perio Relief Com- 
pound”; pending issuance of complaint by Commission against defendant 
under Section 5 of Federal Trade Commission Act, and disposition of such 
complaint as in said decree set forth.? ; 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Earl J. Kolb, special attorney, both of Washington, D. C., for 
the Commission. _ 

Jacobson, Merrick, Nierman & Silbert, of Chicago, Ill., for 
defendant. 


OrpEer FoR PretIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction 


1 Not reported in Federal Reporter. 
2 Such complaint duly issued in the matter of Earl A i 
s i Aronberg, trading as Positive Prod- 
ucts Co. and Rex Products Co., Docket 3856, on July 20, 1939, and is now pending. 
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against the defendant, Earl Aronberg, an individual trading as Posi- 
tive Products Co. and Rex Products Co., and the court having read 
the pleadings and the affidavits filed in connection therewith, and 
having heard and considered the arguments of counsel, and from 
the sworn bill of complaint and the affidavits filed in connection 
therewith, the Court finds: 

1. That the defendant is domiciled and transacts business in the ° 
Northern District of Illinois. 

2. That it has jurisdiction over the parties and the subject matter 
hereof. 

3. That said defendant is engaged in the sale and distribution of 
medicinal preparations containing drugs for the relief of delayed 
menstruation, designated as Triple-X Relief Compound and Reliable 
Perio Compound, also known as Perio Pills and Perio Relief Com- 
pound, in commerce between and among the various States of the 
United States and in the District of Columbia. 

4. That said defendant has disseminated and is now disseminating, 
and has caused and now causes the dissemination of, false advertise- 
ments by United States mails and by other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of said medicinal preparations, and by various 
means for the purpose of inducing or which are likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said medicinal 
preparations in violation of the Federal Trade Commission Act, by 
means of which advertising the defendant has falsely represented 
that the use of said preparations is a competent, safe and scientific 
treatment for delayed menstruation and that their use will have no 
ill effects upon the human body. 

5. That the use of these preparations under the conditions pre- 
scribed in said advertisements or under conditions as are customary 
and usual, may result in gastrointestinal disturbances such as cathar- 
sis, nausea, and vomiting with pelvic congestion, congestion of the 
uterus leading to excessive uterine hemorrhage, and in those cases 
where either of these preparations is used to interfere with the normal 
course of pregnancy may result in uterine infection with extension 
to other pelvic and abdominal structures and even to the blood stream, 
causing the condition known as septicemia or blood-poisoning. The 
use of said preparations might also produce a very severe circulatory 
condition by the constriction of blood vessels and contraction of the 
involuntary muscles, often with violent poisonous effects upon the 
human system and tending to cause abortion in some instances, and 
may result in severe toxic conditions such as hemorrhagic diarrhea 
and in some instances producing a gangrenous condition in the lower 
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limbs, resulting possibly either in the loss of limbs or in other serious 
or irreparable injury to health. 

6. That the further dissemination of such advertisements would 
cause immediate and irreparable injury to the public and that it 
would be in the public interest to enjoin and restrain the further 
dissemination of said advertising pending the issuance of a complaint 
by the Federal Trade Commission under Section 5 of the Federal 
Trade Commission Act and until such complaint is dismissed by the 
Commission or set aside by a court on review, or the order of the 
Commission to cease and desist made thereon has become final within 
the meaning of section 5 of said act. 

7. That the plaintiff is entitled to the issuance of a preliminary 
injunction as prayed for in said complaint. 

It is hereby ordered, adjudged and decreed, That the defendant, 
Earl Aronberg, an individual, trading as Positive Products Co., and 
Rex Products Co., his agents, servants, representatives, employees, 
and assigns, and all other persons participating with him and having 
notice of this order, be, and they hereby are, and each of them hereby 
is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing the purchase of said medicinal preparations 
known as Triple-X Relief Compound and Reliable Perio Compound, 
also known as Perio Pills and Perio Relief Compound, whether sold 
under the same names or under any other names, or disseminating 
and causing to be disseminated any advertisement by any means for 
the purpose of inducing the purchase of said medicinal preparations 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, and which advertisements represent that said prepara- 
tions constitute a safe, competent and scientific treatment for delayed 
menstruation or that their use will have no ill effect upon the human 
body, or which advertisements fail to reveal that said preparations 
when taken under the conditions prescribed in said advertisements 
or under such conditions as are customary and usual, may result in 
serious or irreparable injury to health; pending the issuance of a 
complaint by the Federal Trade Commission against said defendant 
under section 5 of the Federal Trade Commission Act, and until such 
complaint is dismissed by the Commission or set aside by a United 


States Circuit Court of Appeals or the Supreme Court of the United - 


States on review, or the order of the Commission to cease and desist 
made thereon has become final within the meaning of section 5 of 
said act. 

It is further ordered, That this order of injunction be issued with- 
out bond. 
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FEDERAL TRADE COMMISSION vy. EDWARD L. JENKINS 
AND MILDRED JENKINS, TRADING AS ANTISEPTO 
PRODUCTS COMPANY, ANTISEPTO PRODUCTS, EDU- 
CATIONAL PRODUCTS COMPANY, AND SANITOL 
PRODUCTS COMPANY? 


File No. 727 


(District Court, Northern District of Illinois, Eastern Division. 
July 11, 1939) 


Decree of preliminary injunction by District Judge James H. Wilkerson, 
restraining, for the reasons and as below set forth, including immediate 
and irreparable injury to public in further dissemination of such false 
advertisements, advertisement of defendants’ drug-containing preparations 
for women, under designations “Guaranteed Antisepto Anti-Delay Com- 
pound Regular Strength Tablets” and “Guaranteed Antisepto Anti-Delay 
Compound Super Strength Tablets’; pending issuance of complaint by 
Commission against defendants under section 5 of Federal Trade Com- 
mission Act, and disposition of such complaint as in said decree set forth.? 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Earl J. Kolb, special attorney, both of Washington, D. C., for 
the Commission. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunc- 
tion against the defendants, Edward L. Jenkins and Mildred Jen- 
kins, individuals trading as Antisepto Products Co., Antisepto Prod- 
ucts, Educational Products Co., and Sanitol Products Co., and the 
Court having read the pleadings and the affidavits filed in connec- 
tion therewith, and having heard and considered the arguments of 
counsel, and 

It appearing to the court, That the defendants are domiciled and 
transact business in the Northern District of Llinois, Eastern 
Division and 

It appearing to the court, That it has jurisdiction over the parties 
- and subject matter hereof, and that the law and the evidence are 
in favor of the plaintiff and against the defendants, and 

It appearing to the court, That said defendants are engaged in the 
sale and distribution of medicinal preparations containing drugs for 
the relief of delayed menstruation, designated as Guaranteed Anti- 


1 Not reported in Federal Reporter. 

2 Such complaint duly issued in the matter of Edward L. Jenkins and Mildred Jenkins, 
trading as Antisepto Products Co., ete., Docket 3867, and was followed by order to cease 
and desist issued as of November 7, 1939. See ante, p. 1288. 
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septo Anti-Delay Compound Regular Strength Tablets and Guar- 
anteed Antisepto Anti-Delay Compound Super Strength Tablets, 
in commerce between and among the various States of the United 
States and in the District of Columbia, and 


It appearing to the court, That said defendants have disseminated 


and are now disseminating, and have caused and now cause the 
dissemination of, false advertisements by United States mails and 
by other means in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of said 
medicinal preparations, and by various means for the purpose of 
inducing or which are likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of said medicinal preparations in violation 
of the Federal Trade Commission Act, by means of which advertising 
the defendants have falsely represented that the use of said 
preparations known as Guaranteed Antisepto Anti-Delay Com- 
pound Regular Strength Tablets and Guaranteed Antisepto Anti- 
Delay Compound Super Strength Tablets is a competent, safe and 
scientific treatment for delayed menstruation, and that their use 
will have no ill effects upon the human body, and 

It appearing to the court, That the use of either of these prepara- 
tions, under the conditions prescribed in said advertisements, or 
under such conditions as are customary and usual, may result in a 
very severe circulatory condition by the constriction of blood vessels 
and contraction of involuntary muscles tending to produce abortion, 
and is a menace to the health and life of pregnant women, and that 
such use may also produce violent poisonous effects upon the human 
system and is liable to produce severe toxic conditions such as hemor- 
rhagic diarrhea and, in some instances, producing a gangrenous con- 
dition in the lower limbs resulting in either the loss of limbs or in 
the death of the individual, and 

It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the is- 
suance of a complaint by the Federal Tade Commission under sec- 
tion 5 of the Federal Trade Commission Act. and until such com- 
plaint is dismissed by the Commission or set aside by a court on 
review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act; 

It is hereby ordered, adjudged, and decreed, That the defendants, 
Edward L. Jenkins and Mildred Jenkins, individuals trading as 
Antisepto Products Co., Antisepto Products, Educational Products 
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Co, and Sanitol Products Co., their agents, servants, representatives, 
employees and assigns, and all other persons participating with them 
and having notice of this order, be, and they hereby are, and each 
of them hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of said medicinal preparations known as 
Guaranteed Antisepto Anti-Delay Compound Regular Strength and 
Guaranteed Antisepto Anti-Delay Compound Super Strength, whether. 
sold under the same names or under any other names, or disseminating 
and causing to be disseminated any advertisement by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said medicinal preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, and 
which advertisements represent that said preparations constitute a 
safe, competent and scientific treatment for delayed menstruation, 
or that their use will have no ill effect upon the human body, or 
which advertisements fail to reveal that when said preparations are 
taken under the conditions prescribed in said advertisements or under 
such conditions as are customary and usual, may result in serious or 
irreparable injury to health; pending the issuance of a complaint 
by the Federal Trade Commission against said defendants under 
section 5 of the Federal Trade Commission Act, and until such com- 
plaint is dismissed by the Commission or set aside by a United 
States Circuit Court of Appeals or the Supreme Court of the United 
States on review, or the order of the Commission to cease and desist 
made thereon has become final within the meaning of section 5 of 
said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond. 


FEDERAL TRADE COMMISSION y. CHARLES L. KLAPP, 
TRADING AS THE CARDINAL CO. AND THE CARDINAL 
COMPANY OF ST. LOUIS.* 


File No. 290 


(District Court, Eastern District of Missouri, Eastern Division. 
August 14, 1939) 


Decree of preliminary injunction by District Judge J. C. Collet, restraining, 
for the reasons and as below set forth, including immediate and irreparable 


1 Not reported in Federal Reporter. 
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injury to public in further dissemination of such false advertisements, 
advertisement of defendant’s drug-containing preparation for women, undes 
designation “Fema-Lade”; pending issuance of complaint by. Comme 
against defendant under section 5 of Federal Trade Commission Act, and 
disposition of such complaint as in said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. William L. Pack, special attorney, both of Washington, D. Cs 
for the Commission. 

Mr. H. W. Trippett, of St. Louis, Mo., for defendant. 


DECREE 


This cause coming on to be heard upon the complaint of the 
Federal Trade Commission for the issuance of a preliminary injunc- 
tion against the defendant, Charles L. Klapp, an individual trading 
as the Cardinal Co., and as the Cardinal Co. of St. Louis, and 

It appearing to the court, That the defendant has waived any 
hearing herein, and has consented that this decree might be entered 
forthwith, and 

It appearing to the court, That the defendant is domiciled and 
transacts business in the Eastern District of Missouri, Eastern Divi- 
sion, and that the court has jurisdiction over the parties and subject 
matter hereof, and 

It appearing to the court, That said defendant is engaged in the 
sale and distribution of a medicinal preparation containing drugs 
for the relief of delayed menstruation, designated as Fema-Lade, in 
commerce, between and among the various States of the United States 
and in the District of Columbia, and 

It appearing to the court, That said defendant has disseminated 
and is now disseminating, and has caused and now causes the dis- 
semination of false advertisements by United States mails and by 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparation, and by various means for the purpose of inducing or 
which are likely to induce directly or indirectly, the purchase in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medicinal preparation in violation of the Federal Trade 
Commission Act, by means of which advertising the defendant has 
falsely represented that the use of said preparation is a competent, 
safe, and scientific treatment for delayed menstruation and that its 
use will have no ill effects upon the human body, and 


? Such complaint duly issued in the matter of Charles L. Klapp, trading as The Cardinal 
Co. ete., Docket 3879, on August 26, 1939, and is now pending. 
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It appearing to the court, That the use of this preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual, may result in gastrointestinal 
disturbances such as catharsis, nausea and vomiting, with pelvic 
congestion, congestion of the uterus leading to excessive uterine 
hemorrhage in nonpregnant women; that. in those cases where Fema- 
Lade is used to interfere with the normal course of pregnancy its 
use may result in uterine infection with extension to other pelvic 
and abdominal structures and to the blood stream, causing the condi- 
tion known as septicemia or blood poisoning, and that the use of 
said preparation is a menace to the health and life of pregnant 
women, and 

It appearing to the court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to en join and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act and until such 
complaint is dismissed by the Commission, or set aside by a court 
on review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act; 

It is hereby ordered, adjudged, and decreed, That the defendant, 
Charles L. Klapp, an individual trading as the Cardinal Co., and 
as the Cardinal Co., of St. Louis, his agents, servants, representa- 
tives, employees, and assigns and all other persons participating 
with him and having notice of this order, be, and they hereby are, 
and each of them hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, 
for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase of said medicinal preparation known as 
Fema-Lade, whether sold under the same name or under any other 
names, or disseminating or causing to be disseminated, any adver- 
tisement by any means, for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the purchase of said medici- 
nal preparation in commerce, as commerce is defined in the Federal 
Trade Commission Act, and which advertisements represent that 
said preparation constitutes a safe, competent, and scientific treat- 
ment for delayed menstruation or that its use will have no ill effect 
upon the human body, or which advertisements fail to reveal that 
said preparation when taken under the conditions prescribed in 
said advertisements or under such conditions as are customary or 
usual, may result in serious or irreparable injury to health; pending 
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the issuance of a complaint by the Federal Trade Commission 
against said defendant under section 5 of the Federal Trade Com- 
mission Act and until such complaint is dismissed by the Commis- 
sion or set aside by a United States Circuit Court of Appeals or 
the Supreme Court of the United States on review, or the order of 
the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act. 

Tt is further ordered, That this decree of injunction be issued 
without bond. 


PENALTY PROCEEDINGS 


During the period covered by this volume, i. e., June 1, 1939, to 
November 30, 1939, in a criminal information suit in the United 
States District Court for the Northern District of Illinois, in VU. S. v. 
John Petrie, trading as B~X Laboratories and Purity Products Oo., 
brought under the provisions of section 14 of the Federal Trade 
Commission Act, penalty was entered in the sum of $1,000 on Novem- 
ber 14, 1939, and judgment satisfied. 

Such suit was founded on said Petrie’s dissemination of false ad- 
vertisements with respect to products alleged to be injurious to health 
because of results from use thereof under the conditions prescribed 
in their advertisement, or under such conditions as are customary 
and usual. Products in question were offered and sold by said Petrie 
for use by women, under designations “Menstrua,” “Minex,” “B—X 
Monthly Relief Compound,” “B—X Monthly Tablets” and “Hygeen.” 

During the period referred to there was also pending a civil pen- 
alty suit, brought under the provisions of paragraph (1) of section 5 
of the Federal Trade Commission Act, in the same court and against 
the same defendant, growing out of false advertisements disseminated 
by said defendant in violation of a cease and desist order entered 
against him in the matter of John Petrie, trading as B—X Labora- 
tories, etc., docket 2123, July 25, 1938, 27 F. 'T. C. 541. 

Such proceeding was terminated by an agreed judgment in the sum 
of $2,500, which was entered on December 6, 1939. 

In the Commission order in question, said Petrie, trading as Purity 
Products Co., and otherwise, his representatives, etc., in connection 
with the offer, etc., in interstate commerce or in the District of Co- 
lumbia, of the products therein set forth and named, or others com- 
posed of substantially the same ingredients or possessing similar 
properties, were required to cease and desist from representing, 
directly or by implication— 4 

(1) That said products “Menstrua,” or “Minex,” “B-X Monthly Relief Com- 
- pound,” or “B—X Monthly Tablets,’ form safe, competent, or reliable remedies 
or treatments for delayed, painful, or suppressed menstruation, or for menstrual 
disorders generally; or that said products form a general preventive for ill 
health; or that said products are effective to tone up the generative organs, or 
the whole system; or that said products are abortifacients; or that said products 
are harmless or produce no bad after effects. 

(2) That said product “Hygeen” is an effective, potent, or powerful germicide 
under the conditions of use for feminine hygiene; or that it is effective in the 
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prevention of venereal diseases ; or that it can be used safely or without fear of 
harmful results so far as the prevention of infection is concerned ; or that it is 
a positive or dependable contraceptive under all conditions or in all cases; or 
that it is effective as a deodorant for use after menstruation; or that it is 
harmless. 


Said order further required— 


That the respondent, John Petrie, an individual, trading under the trade 
names Purity Products Co., B—X Laboratories, and under other names, shall, 
within ten (10) days after service upon him of this order, file with the Commis- 
sion an interim report in writing stating whether he intends to comply with this 
order, and, if so, setting forth in detail the manner and form in which he intends 
to comply; and that, within sixty (60) days after service upon him of this order, 
said respondent shall file with the Commission a report in writing, setting forth 
in detail the manner and form in which he has complied with this order. 


During this period another civil penalty suit in another cause, 


namely, U. S. v. K. & 8. Sales Co., brought under the provisions of ° 


paragraph (1) of Section 5 of the Federal Trade Commission Act, in 
the above court, was terminated by the entry, on November 27, 1939, 
of judgment against said defendant in the sum of $4,500, and satis- 
faction of such judgment at time of entry. 

Said suit, in which complaint was filed by the Department of 
Justice on April 20, 1939, grew out of, defendant’s violation of a 
Commission order entered against it in the matter of X. & S. Sales 
Co., etc., Docket 1857, January 18, 1938, 26 F. T. C. 328. 

Such order directed said defendant, respondent before the Com- 
mission, its officers, etce., in connection with offer, etc., in interstate 
commerce or in the District of Columbia, of various articles of mer- 


chandise, and which had included hosiery, clocks, cameras, etc., forth- | 


with to cease and desist from, among other things— 


1. Supplying to or placing in the hands of others push cards, punchboards, 
or similar devices so as to enable such persons to dispose of or sell by the use 
thereof such articles of merchandise; 

“2. Mailing, shipping or transporting to the members of the public or to 
dealers push cards, punchboards, or similar devices so prepared or printed as to 
enable said persons or dealers by the use thereof to sell or distribute mer- 
chandise being offered for sale and sold by respondent; 

8. Selling or otherwise disposing of various articles of merchandise by the 
use of push cards, punchboards, or similar devices. 
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OFQi(0 co ies a1 GL We Se 1519 (02399) 
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TWassPolishe? Griffin “A, BAG@2. 0.2. .2-52 qeetee oe 1514 (02388) 
Wearing apparel: 
BOWS ie os 2 See Se Se eet 1485 (2565) 
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1 Covering practices included in cease and desist orders, and stipulations, at p. 1687, in instant volume. 
For index by commodities involved rather than practices, see Table of Commodities, preceding. 
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“Director of Sales’ — 
By depiction: sees ae eee 879 
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Success, use or standing of product—Continued. Page 
A NGCRORD tee tee ee ee ee ee ere tae 394, 504 
LB RECT a ae eens apna saphena eal ep here dees ated 394 
fastitutionsreet tos Me. 20 Sune oo Se Balter IG 394 
Parge meatstrial unites ae a0 male A: ot vinelel mo lat 1053 
Military services of Government___.._____.._--___-__-22 _- 67 
Schools? a uaien + S8G__ Tisaiinmt paidalidina ods <find 394 
SCIEMLIStss. Seek eee ETE BRP ati ees SLE A iti Eee 394 
PCCM IN Go ter oe eae See ce eS ee 1261 
Women? ie 42 OF sears ten 7G yok 1 so alee 1008: 
PUpply af limited _<.... ce uies0o 4 Bnigidwien) 9%, __noltits: 42 
Terms and conditions se wesc 1 Syets 2: 13, 21, 108, 259, 1053, 1306 
PeEStiMOR alsa eee se See ee ee 210, 987, 1008, 1151, 1288 
Tests— 
Automotive Test Laboratories of America________________ 1348 
Doctors = <2 2s eee 2 oe oe SE Tee SI 394, 1069 
MGC TOTS = 27> ==s— > = - ~6-- <I E PP OR Ee OP 1069 
Hapery and disinterested s: hese see an, 20 Weer 574 
Governments ss == 782 yt BRE OUR Sen 504 
LOS Dita laa Ne ee te eee op oS a 394, 1069 
SSG ONS ee 2s Swe C lesen ME FEES PPRATee A = 394 
IMEMGaT "Ber ViCeS aaa s = eee Se ms =~ 8 I 67 
“PersOnages-—. = --- ==. eee 8 es lee 1069: 
Research organization or institution__--_-_--_-_------- 504, 1069: 
SChOOls +5 = se ~ = ses See ~~ = 7 3 os ee See 394. 
DCICNUISUS= = 25 = [SSS me asa Sess as eee os ee 394, 1069 
PLS eee es Se ae Ee ee EROS 2k 
(Eralrormoney Pack s222s2 29! == ==Saa seer eee Oe ae 108 
Undertakings:in- general = <2s-2--2 === et ee 308, 394 
Unique nature or advantages of product_____--------------- 42, 
108, 177, 210, 308, 574, 648, 782, 879, 1099 
Walue.of productos = === sss2s22/ssssee 42, 108, 698, 879, 1348, 1374 
Wiercntaofproducts. se a= ose a a a ee ere ete Se 323 


Advisory board, misrepresenting as to having. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Agencies, misrepresenting as to. See Offering deceptive, etc. 

Agents or representatives, securing falsely or misleadingly. See Adver- 
tising falsely, etc.; Securing agents, ete. 

Aiding, assisting or abetting unfair or unlawful act or practice. (See also, 
Furnishing means, etc.; Using lottery scheme, ete.; and, in general, Un- 
fair methods etc.): 

Through— 
Cutting off source of supply of customers’ competitor__-------- 1244 
Devising and carrying out sales promotion programs and mater- 
ial calculated and designed to mislead, in aid of retailer sale of 


UGC EUISE MSS LO CIC ie teers eta er eae ee ee 1374 
Selling locvervacevices: Ci sess. 2. BUS? EY eee oe 465 
Supplying advertising mats of false and misleading nature- ---- 210, 292 


Ailments, misrepresenting as to, generally. See Advertising falsely, etc. 
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Air Corps, misrepresenting as to connection with. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 
Approval, misrepresenting as to. See Advertising falsely, etc.; Claiming 
} or using, etc. 
Army: 
Misrepresenting as to standards, use and connections. See Adver- 
tising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 
Reports, etc., publishing improperly. See Publishing, ete. 
Standing or title, commercializing improperly. See Commercializing, 
etc. 
Association, concert of activity by and through, to fix prices and hinder 
competition. See Combining or conspiring. 
Assuming or using misleading trade or corporate name: 
As to— 
Connections and arrangemeats with others— 
Adveitising Departments. + 2 * 32-9 ste es 2 465 
Ordnance Department of U.S. Army... _-_---=-2=-3__---—— 67 
Well-known manufacturets-< == --_ + Se Ee 465 
Correspondence or trade school being engineering or technical___ 1182 
Correspondence school being University -_-------------------- 1053 
Dealer being— 
Authorized agent and distributor of manufacturer-_ ---_---- 465 
Manufacturer... 2... Bia Gam eee 230, 259, 1270, 1317, 1389 
Dealer owning or operating— 
‘Laboratories =< == Nere oe 2 t eee 161, 210, 504, 1389 
Government) connection 2 22 39" ee See se ee ee 67, 1086 
Adentity<ten--— .- == =) ee ee ee 375, 1389 
Indorsements or approval— 
Government}. 294.449 S54. Ge-F_ bes seh eis Sane eee 504 
Locationvofbusiness=4 284... =... -f19=5465595 5455-345 a 451 
Nature of— 
Manufacture or preparation of product___---------------- 451 
‘Producer services =... 22. o_o eee 1182 
Private business being— 
“OfficihleResearch Bureaus <2 25° 33555.) eee 1389 
Researchfoundation.. . -=5= 2 3 oa oe eee 551 
Qualities, properties or results of product— 
Hducational andunformative.4 << -t..5: 1182 
Source or origin of product— 
Maker <p cya acne te enka ge > Yeo es eR oe ae 375 
PIS C6 g% psyest op pn tes Bee See A oe SE De aed ee 451 


Aviation school or training, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting business status, etc.; Offering deceptive, ete. 

Beautifying qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Bids, combining or conspiring to offer uniform. See Combining or con- 
spiring. 

“Blanks,” combining or conspiring to fix uniforra prices for. See Combin- 
ing or conspiring. 

Bond, guarantee, misrepresenting asto. See Advertising falsely, etc.; Offer- 
ing deceptive, ete. 
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Bonus, misrepresenting as to. See Advertising falsely, ete.; Offering 
deceptive, ete.; Securing agents, etc. 
Boycotting: 
Competitors’ sources of supply— 
To control and enforce distributive price and practice_________ 1244 

Brands, using misleading. See Misbranding or mislabeling; Using mis- 
leading, ete. 

Brokerage payments, discriminating in price through. See Discriminating 
in price. 

Bureau, ‘‘Official Research,” misrepresenting as to indorsements or ap- 
proval of. See Advertising falsely, etc.; Claiming or using, ete. 

Business status, misrepresenting as to. See Advertising falsely, ete.; 
Misrepresenting business status, ete. 

Capacity of product, misrepresenting as to. See Advertising falsely, etc. 

Certificate or coupon values, misrepresenting as to. See Advertising 
falsely, ete.; Offering deceptive, etc. 

Certificates, premium, etc., misrepresenting as to. See Misrepresenting 
product, ete.; Offering deceptive, etc. 

Chemical Warfare Service: 

Misrepresenting as to standards, use and connections. See Adver- 
tising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Reports, etc., publishing improperly. See Publishing, ete. 

City bureau, misrepresenting as to indorsements or approval of. See 
Advertising falsely, etc.; Claiming or using, etc. 

Civil Service connection, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Claiming or using indorsements or testimonials falsely or misleadingly: 

As to or from— 

Best professional and scientific thought____-------------------- 1151 
City RBs Sails wad BNE i te nL, PE NE ge es eS 1389 
ND OChO CS eae ee ae eae ee oe aa 394, 409, 504, 1069 
IGuICA LOTS Rages ee see te Sees, Pt ee wee 1069 
(COVermnien tame creek yikes: & Li i ee oe 504, 1389 
FL OSD 1ba) SME). Bae BS ee Fa ag Sas eae 394, 1069 
Unis tibisbloTic ace see 2 ee ee week ee Oe 394 
Official Research Bureausof New York= 22-522 2 --- === = 1389 
Outstanding industrialists or executives... --.._._------------ 1053 
IPersonag esas eee, SUE Coen eiags SEEN a 8 i Se ae et ee 1069 
Research organization or situation__-_-.__-_--------------- 504, 1069 
TRU ASE INES EP SEE SN ota eS SS ee ee gee Eee ee 794 
Rtevaveyollse ts Oe Ea ee a ee ee Se ee ee eee 394 
Soro m eee Se See See seg eee ee er nes, ee eee 394, 1069 
SEWER SAL ek eR ee ee Se ape teen Sener 1389 
Underwrtersmcaboratories ese ee ne en ete ee eee 1348 
Weerssim generalesse se = eee Ue. BSS 210, 987, 1008, 1151, 1213, 1288 


Classification of customers, dealers, and units, discriminating in price 


through. See Discriminating in price. 


Clinic, misrepresenting as to having. See Advertising falsely, etc.; Mis- 
representing business status, etc. 
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Coercing and intimidating: 
Manufacturer supplier— 
To cut off competitors’ source of supply---------------------- 
Producer suppliers— 
To— 
Bestow membership and support on dealer organized con- 
cern to forestall and oppose state fostered producer coop- 
EUR ULVC Soe. See ee ee eee eee 
Withhold membership or support from state fostered pro- 
dueer cooperatives Seew Seen - See ee 
Combining or conspiring: 
To= 
Control and enforce distributive price and practice— 
Through— 
Cutting off competitors’ sources of supply ------------ 
Threatening withdrawal of supplier’s patronage_-_-____- 
Fix prices and hinder competition— 
Through— 
Bidding juniformlyes*. == 55 ee 
Changing, simultaneously, member prices_____-------- 
Classifying member business re dues payment and repre- 
sentation; incident to price fixing and maintenance 
Objectives tats sess ees ee eee eee se eee eee 
Fixing and maintaining— 
“Blank! Monmntinishedspart prices. === ene 
Uniform— 
Discount schedules! = =. == eee 
Prices, terms and conditions for sale________- 
Investigating standardization programs re style, grade 
and quality limitation, and consulting with reference 
to; incident to price fixing and maintenance objec- 


Reporting and exchanging monthly member statistics 
re orders, production and inventory; incident to price 
fixing and maintenance objective__----=-----+_--_-- 

Supervising, through member association and secretary, 
member activities incident to price fixing and main- 
tenancerobyjectiviere a2 sats seen ne ee 

Commercializing, unsanctioned, the military or naval_________________-_ 

Commissions, misrepresenting as to. See Offering deceptive, ete. 

Comparative merits, misrepresenting as to. See Advertising falsely, ete. 

Competition, unfair methods of, condemned in this volume. See Unfair or 
deceptive methods, acts, etc. 

Competitors’ products, misrepresenting as to. See Advertising falsely, 
ete.; Disparaging, etc. 

Composition, misrepresenting as to. (See Advertising falsely, ete.; Mis- 
branding or mislabeling; Misrepresenting product, etc. 

Conditions and terms for sale, combining or conspiring to fix uniform prices 
and hinder competition through. See Combining or conspiring. 

Conserving qualities, misrepresenting as to. See Advertising falsely, ete.; 
Misrepresenting product, ete. 


Page 
1244 


356 


356 


1244 


1244 


749 
749 


749 


749 


749 
749 


749 


749 


749 
67 
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Cooperatives, government fostered producer, interfering with and opposing, 
unfairly or deceptively. See Coercing and intimidating; Cutting off 
competitors’ sources, etc.; Disparaging and misrepresenting, etc.; 
Opposing, etc. 

Corporate or trade name: 

Simulating. See Simulating. 
Using misleading. See Assuming or using, etc.; Using misleading, etu. 

Correspondence school representing self falsely as university. See Advertis- 
ing falsely, etc.; Assuming or using, ete.; Misrepresenting business 
status, ete. 

Cosmetic qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Cost, misrepresenting as to. See Offering deceptive, ete. 

Coupon or certificate values, misrepresenting as to. See Advertising 
falsely, etc; Offering deceptive, etc. 

Coupons, premium, ete., misrepresenting as to. See Misrepresenting 
product, ete.; Offering deceptive, ete. 

Cumulative quantity discounts, discriminating in price through. See Dis- 
criminating in price. 

Curing qualities, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting product, etc. 

Customers: 

Classifying, for discount schedules, discriminatingly. See Discrim- 
inating in price. 

Securing signature of, falsely or misleadingly. See Securing signa- 
tures, etc. 

Custom made, misrepresenting as to product being. See Advertising 
falsely, etc.; Misbranding or mislabeling. 

Cutting off competitors’ sources of supply: 

Through— 
Threatening withdrawal of supplier’s patronage_______--------- 
Lo 
Control and enforce aistributive price and practice_-_-_----_--- 
Control and limit distributive price and practice— 
Through— 
Disparaging and misrepresenting competitive supply 
TATA Se a PS ol a perenne erat in ape 
Opposing, unfairly or deceptively, government fostered 
distributive mechanism and program__-__----------- 
Threatening withdrawal of patronage--_-------------- 

Dealer: 

Classifying, for discount schedules, discriminatingly. See Discriminat- 
ing in price. 

Representing self falsely as manufacturer. See Advertising falsely, 
etc.; Assuming or using, etc.; Misrepresenting business status, ete. 

Demand for, or opportunities in, product, misrepresenting as to. See 
Advertising falsely, etc.; Securing agents, etc. 

Deposits, misrepresenting as to. See Offering deceptive, etc. 

Discount prices, representing discount from list prices falsely as wholesale. 
See Advertising falsely, etc.; Misrepresenting prices. 
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1244 
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356 


356 
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Discounts: Page 
Combining or conspiring to fix uniform prices and hinder competition 
through. See Combining or conspiring. 
Discriminating in price through. See Discriminating in price. 
Discriminating in price: 
In violation of See. 2— 
Through— 
Brokerage payments or acceptance__------------------ 922, 1828 
Cumulative quantity discounts and schedules- ---------- 121, 727 
Customer classification for discount_--------------------- 727 
Dealer classification for discount_-_--_-~-------------------- 727 
Discounts of varying amount, and not within statutory pro- 
wisog 2 ot Oe Et Been ee on 678 
Inducement and acceptance of, knowingly ---------------- 857 
Off-scheduleselling__ __-------------------------------- 121 
Purchaser classification for discount- -------------------- 857 
Quantity customer requirement base— 
Multiple delivery unit regardless_------------------- 121 
Purchase source regardless_------------------------- 121 
Selling or store unit classification for discount. 727 
Disparaging and misrepresenting supplier cooperatives: 
As to— 
incarveisnl @COTAC UGA ss ai a eee 356 
Management__-_------------------------------------------- 356 
Members and representatives_—.--=-------------------------- 356 
Objectives__---------------------------------------------- 356 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
As to— 
Equipment being obsolete, ete--_------------------------ 1078 
Selling, as and for domestic, foreign products -_----------- 913 
Products: 
As to— 
Capacity 2s. 2 too DoEsae Sse eee ee ee 42, 1228 
Domestielbeing forcion me es eee eee 913 
Nature of manufacture or construction— 
‘Through depictions, ete s- = 22 ee 574 
Pheer es a ee 1078 
Qualities== 2 SS eee 42, 177, 210, 308, 574, 648, 1099, 1403 
Qualitya = 22 Se. es ee eee ee ee 1053, 1078 
Seek yak ee ee ee ee ee eee ee 1403 


Distributive mechanisms, government fostered, interfering with and 
opposing, unfairly or deceptively. See Coercing and intimidating; 
Cutting off competitors’ sources, etc.; Disparaging and misrepresenting, 
etc.; Opposing, etc. 

Durability of product, misrepresenting as to. See Advertising falsely, etc. 

Earnings, misrepresenting as to. See Advertising falsely, etc.; Securing 
agents, ete. 

Employment and jobs, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, etc. 
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Enforcing and exacting, wrongfully, payment: 


Through representing, falsely— Page 
Customer notes in hands innocent purchaser for value________ = Ee! 
Packing, handling and transportation costs___________________ 600 


Failure to disclose, misrepresenting product through. See Misrepresent- 
ing product, ete.; Neglecting, ete. 

Flying school, individual representing self falsely as conductor and operator 
of. See Advertising falsely, etc.; Misrepresenting business status, etc. 

Free product, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, etc.; Securing agents, etc. 

Functional qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Furnishing means and instrumentalities of misrepresentation and decep- 
tion (See also, Aiding, assisting, ete.; Using lottery scheme, etc.; and, in 
general, Unfair or deceptive methods, etc.): 

Through supplying false and misleading— 
Advertising and sales promotion programs and material, calcu- 
lated and designed to mislead, in aid of retailer sale of adver- 


Liséris Pro ductiad akeigt meyer teceg fel EO = ts. key deh SuS hoy ctw d 1374 
Advertisingumats < se28 ee a Eee oe eas 210, 292 
Stickers :Onslips+erelift oe 2... oe otiesle Ber eee eee 451 


Government: 

Bureau, misrepresenting as to indorsements or approval of. See 
Advertising falsely, etc.; Claiming or using, etc. 

Connection or sponsorship, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

Misrepresenting as to standards, use, and connections. See Advertis- 
ing falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Reports, ete., publishing improperly. See Publishing, etc. 

Government-fostered producer cooperatives, interfering with and opposing, 
unfairly or deceptively. See Coercing and intimidating; Cutting off 
competitors’ sources, etc.; Disparaging and misrepresenting, etc.; 
Opposing, etc. 

Grade, limitation of, by standardization program, investigating, and con- 
sidering, incident to price-fixing and maintenance objective. See 
Combining or conspiring. 

Guarantees, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, etc. 

Handling costs, misrepresenting as to. See Offering deceptive, etc. 

Health division, product or service, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

History of product, misrepresenting as to. See Advertising falsely, etc. 

Identity, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing business status, etc. 

Indorsements, misrepresenting as to. See Advertising falsely, etc.; 
Claiming or using, etc. 

Injurious and improper nondisclosure. See Neglecting, ete. 

Inventory, reporting and exchanging monthly statistics of members’; 
incident to price fixing and maintenance objective. See Combining or 
conspiring. 

213706™—40—yon, 29-108 
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Page 
Jobs and employment, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, ete. 
abelsy using misleading. See Micbeanding: or mislabeling; Using mis- 
leading, etc. 
Laboratory: 
Dealer representing self falsely as owning or operating. See Adver- 
tising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 
Misrepresenting as to approval of or test by. See Advertising falsely, 
c.; Claiming or using, etc. 
List prices, representing discount from list prices falsely as wholesale. See 
Advertising falsely, etc.; Misrepresenting prices. 
Lottery schemes in merchandising. See Using lottery scheme, etc. 
Made to order, misrepresenting as to product being. See Advertising 
falsely, etc.; Misbranding or mislabeling. 
Mail order house representing self falsely as wholesaler. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 
Manufacture or preparation of product, nature of, misrepresenting as to. 
See Advertising falsely, etc.; Misbranding or mislabeling. 
Manufacturer: 
Dealer representing self falsely as. See Advertising falsely, etc.; 
Assuming or using, etc.; Misrepresenting business status, etc. 
Dealer representing self falsely as authorized agent or distributor of. 
See Assuming or using, etc.; Misrepresenting business status, ete. 
Medical expert advisory board, misrepresenting as to having. See Adver- 
tising falsely, etc.; Misrepresenting business status, etc. 
Medicinal qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Neglecting, etc. 
Military: 
Misrepresenting as to Standards, use and connections. See Advertis- 
ing falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, ete. 
Reports, etc., publishing improperly. See Publishing, etc. 
Standing or title, commercializing improperly. See Commercializing, 
etc. 
“Misbranding or mislabeling: 
As to— 
Composition: Of productWetas. Baa Sek Bayete sane 1, 
292, 421, 451, 490, 518, 527, 584, 664, 879, 938, 1412 
Throwgh depictions} ete: 1 SS Be Saeeaeerse ates wee 490 
Dealer-béing mantifacturers2LITaal wales te dou bord _weiiib 2 1270 
Domestic product being imported____- 543, 1022, 1032, 1048, 1051, 1116 - 
Foreign product-being domestic St Sart iaaaeiet ees 257, 1369 
‘Phrough=words!°Madetin UiS. Aw? S8. Ral eane eae ee 257 
Law compliance. -....-..-=.......038 .eiie Seana Sea 527 
Nature of— 
Manufacture or construction of product______..__._______- Ly 
451, 490, 584, 938, 1128, 1130, 1132, 1134 
Custom madelli sun . ahineetoze, bum gethingetspraes 584 
Products3.. 2732 2086. Soi tian. Dae Bahl Sor Oe mash 879 
Old, second-hand, used or obsolete product as new_____-_--___- 527 
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Misbranding or mislabeling—Continued. 
As to—Continued. 


Qualities, properties, or results of produet— Page 
Auxiliary, improving and supplementary______________ 1222, 1270 
Bséheficial.;personaland-scialewecie!. 5 bowen lLethos§ 52.202 61 
Conserving, curing, or preserving____..._____________ 1222, 1270 
Durability, nonshrinkability, or permanence______________ 584 
Preventive or protective... 22. 2220! 'Setph So eotsceif i. 1222, 1270 
Basing erecosomizing.-_.-. 22... -Geikieeh els 3_- 1222, 1270 

Qualitysol productetotesdrs bon tne loure. testusseeea.—_ 421, 938 

Source or origin of product— 

Mia kena oo 6 2 Sed 4 5 rit pe hee pel 375, 421, 548, 1022, 1197 
ln Gente ae ee oe on See ol -ptn gte red 257, 421, 451, 
490, 543, 1022, 1032, 1048, 1051, 1116, 1369 

hroughedepichons, ete =. -wykehwes’ setae eh 490 

Wealtic 22s. es ego A etter she fk ober t pan mia dae APS 421 
Misrepresenting business status, advantages or connections: 
As to— 

ASsemiMleribeime MANUIACGUTCH 9 2. 2 maeeiegee eh ye oS 257 

Branch offices: 2. tee ethene on iy eee ieee oe tee Feb 718 

Biaidine eplan baomequipmentosas- ste = Bele ee Be Pe 1069, 1182 

Connections and arrangements with others— 

Adverisin ceDeparimentrie 50 22 Jo. eee eee ae en 465 
Chemical Warfare Service, U. 8. Army___.________-______ 67 
Civil, Services<Commissions.%- 262.0 ul. Sek n tered od 8 194, 1086 
Established concern as outlet for customers______________- 1053 
Ordnance Department— 

gS (ADIN oe ace xk Sige nae ttedeeenh yee bd PH) 2 BE in | 67 

fears ee VV ee See ee ne ee 67 

UnSAiryCorpsr 25 *>. Sees cate beep) oe Phen nee gin Aue 21 
Well known or established manufacturers_____._________ 465, 879 

Correspondence or trade schoo] being engineering or technical___ 1182 

Correspondence school being university_____--_----_---_------- 1053 

Dealer being— 

Authorized agent and, distributor of manufacturer_______-_- 465 
Manufacturer ---_------ 230, 259, 323, 465, 782, 879, 1270, 1317, 1889 

Dealer owning or operating laboratories_____-_-___-- 161, 210, 504, 1389 

Domesiiestirm:, being. foreigmmesths en ==2 tor hele) xj leieeee = 1032 

Bim ployment, service Lees! pcter. ws mph rl tepeptiels_yapek Sate fede! 1182 

dnovernment connection 2)5_ s=4) .sseese-se -tnekos: 21, 67, 194, 1086 
AimCOoups tage siplew Severna pobinin = 8 inbbaalel es 5.3m Usa 21 
Civil SenvicesCommissionees.- = 222 2 ee 194 
Ordnance Department, U. 8. Army— 

Mhroweh depictions, ete... = = - a. eee ae 67 
PLeAltHivasi On ae ia ee eee tet oy Aes. peobederet sa 2 394 
History of business or enterprise__----=-------- 67, 210, 879, 987, 1306 
Tdemtity= see 8 re a regeree gs ie at are 67, 375, 13889 
Individual conducting flying school____---------------------- 21 
Location. ofgbusine ss isis eatery petits pe pero Mergen ry Roster. 451 
Mail order house being wholesaler___------------------------ 273 


Manufacturer being maker, also, of products concerned_-_-_----- 1300 
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Misrepresenting business status, advantages or connections—Continued. 
As to—Continued. 


Manufacturer having— Page 
Laboratories. CUS Roo SekeE ie DOS SELL SE 42 Tee 394, 1069 
Medical expert advisory and consulting board or clinic_ - --- 1069 

Naturevof operations. eo 5S 522 Sees ee Le eee 465 

Personnel, staff or organization...-..-------------- 67, 194, 879, 1182 
“Director of Sales’’— 

By-depictions 5.22 Se 228= ae a a re 879 
Government employment and experience____------------- 194 
Military official information contacts and privileges_--_---- 67 
National sales organizations 225% « «225.522.2598 2S S— 879 

Private business being— 

“Omoialinesearch! Bureau P2200. Joes = Se. Ba eee 1389 
Research foundation £22202 2S soos es SSeISP ELE = 551 

Purchasing methods and advantages.._-.--.-...2_-.=-32222- 879 

Seller\being employer 2252. SSS SLED Sete Sele. Soe 194, 1086 

Seller’s— 

Capacities 24... 2Leis2 0.) SS See eee 308 
Training, education.or experience.-_ 22.252. See eee 1151 

Sigeuessesisseeece- SSS k ee eee 879, 1053, 1306 

Stock-as_ domestic only; thereafter! S29g2228 SS See 913 

Success:or'standing 3222s 22 so UJ ee bers Sea 1053, 1182 

Successor of known and established concern________________-_- 67 

Time in business2:4.< 8.24 26a eee 1317 

Unique nature, situation, or advantages --- _-_- 67, 194, 1058, 1086, 1182 


Misrepresenting prices: 
(See also, Offering deceptive, etc.) 


As to— 
Coverage or amount in fact charged_--_-- 2229-22 22 2_ iL =e 551 
Exaggerated, fictitious being regular___--______ 42, 465, 698, 879, 1348 
Nature as— 
Cost of materials only, to advertise. -._..-22 2.222 222L-2_- 718 
FPactoryos.2cee usd se (eee ee. 2 ee eee 259 
Made possible by manufacturer. _..-.L22 2.2.42 LL2_____- 42 
Regular being— 
Reduced. or to. beincressed] 4. UaLueoio_ 2 eae eee 29, 42 
Special introductory or reduced 2lce! 92252 2c eet 551, 718 
Retail, or list less discount, being wholesale______._______-____ 273 


Misrepresenting product or service (See also, Advertising falsely, etc.; 
Misbranding or mislabeling; and in general, unfair methods etc.: 


As to— 
Ailments and symptoms generally _ s2cLs25511 22:cuda1___..2 1403 
Comparativemmerits_.ece 1c. sei Ae 1053 
Compositionivs ..cacsnesccedeescunn adel weenie ee 292, 1237 
Government connection. <-.. S2vlwe nee sewer 194, 1086 
Indorsements or approval— 

Outstanding industrialistsoau sally ee 1053 
Nature of manufacture or construction____.._______________ 339, 451 
Old, second-hand, used, or obsolete being new__________ 620, 964, 981 
Opportunitionse: se hea ie Loe ed pees 194, 600, 1053, 1086 


Premium redemption certificates, ete_........._.._.__._________- 465 
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Misrepresenting product or service, ete—Continued. 
As to—Continued. 


Qualities, properties, or results— Page 
Auxiliary, improving and supplementary_____________ 1222, 1270 
Conserving, curing, or preserving_______________ 1132, 1222, 1270 
Prewenti ve ereprotechivee et Joe see alive seus _ oe 1222, 1270 
Savin grorteconomizing ste. aoe. aaesaeet SO SS 1222, 1270 

Qe Ti tiy eee ees et et ee eae or, or pm aed 465 

DAlesspromo tions plang’ ss ewe. eee ees neertloR 5 465, 600 

Scien tificinmelevantifiacts seats Saar phate pewter » els 14038 

Source or origin— 

Mia kere ea erly peg ht eet ete ete Mer) ee 2 465, 551 
PTA Cake iil at pe hence See on BRE ee oe Oe eS 451 

DUCCESS SUSE On standin es Sefer) we aver pte Pe 1053, 1086 
jtarce industrialianits es eee eee hice ee 1053 

iehie ae Sern oe eee. oe lereetopetiny Sar ose 465 


Money-back or trial basis, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, etc. 
Navy: 

Misrepresenting as to standards, use and connections. See Advertis- 
ing falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Reports, ete., publishing improperly. 

See Publishing, etc. 
Neglecting unfairly or deceptively, to make material disclosure: 


As to— 
Gompositiomof product = 2-2. - ieee sien ees = 292, 664, 1237 
New appearing product being of old or used material_____ 620, 964, 981 
Sateismotmprodichies: S5aiee ete Pisces so. cr sere4§ so = < We 


428, 438, 504, 612, 648. 671, 691, 794, 871, 905, 970, 1062, 1205, 
1278, 1288, 1389. 
Nondisclosure, injurious. See Neglecting, etc. 
Note: 
Enforcing payment of falsely, as alleged in hands innocent purchaser 
for value. See Enforcing payment, etc. 
Representing falsely as receipt or order, to secure customer signature. 
See Securing signatures, etc. 
Offering deceptive inducements to purchase: 
(See also, Misrepresenting prices; and, in general, unfair, etc.) 


Through— 

Representing or offering, falsely or misleadingly— 
@erriticatesOLicOMDOR VANES. = =-eeeessee ae ahaa = see 1348 
jie 

Prediicy eet ay )S) ees ee eee 13, 259, 465, 551, 600, 879, 1317 
Price of which included in charge or service other- 

Wisea@em AMdeds Aaa m= ete ope os a2 18, 259, 879, 1317 

Sarai: Be oe 2 ee ee en, ees aee 718 

Lira Cee ee eee eee ee. aS eee 21 

Guarantees, refunds, redemptions, and reimbursements-_-- -- 20; 


42, 108, 194, 323, 465, 600, 879, 1348 
fai et Seer ree eee 323 
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Offering deceptive inducements to purchase—Continued. 


Through—Continued. 

Representing or offering, falsely or misleadingly—Continued. Page 
Jobs and employment_-_..-------------- 21, 194, 1053, 1086, 1182 
Special or limited offers or selection__-_....-2.--.-.---<- 29, 

42, 465, 551, 718, 879, 1086, 1182, 1317, 1348 
On pretext— 
Advertising or introductory and seller’s standing, 
OlOc vase cacdeessesncs BOO ORO eee 551, 13848 
Limited time or number available, offered or taken_ 42, 
718, 879, 1086, 1182, 1348. 
Made possible by manufacturer___.....2__-_-- 42, 1348 
Standing of prospect and advertising_______+__ 718, 1086 
“Tovhelp defraytfreight: costhigeie 29 at eee 879 
Terms and conditions— 
Agenvies: S35. BAAD AS ass SS Ses 5 eee 465 
Aviation*training22 suuicseyeuonus. ama ie =o ee 21 
Bonus. ...... <<. £5 ..5...25 5 A ee eee 13 
Gommissions=. =.= << <.-S=4<2:-3- SS eee 465 
Costs and chargeso auc Aahoele. of ae saowengs 465, 600: 
Depositrvefinidssic Soi so Agile. ota ila 600 
Kixolusive ‘territory Ao) Sloss. os 25 cesses ste eee 465 
Free products... .. - .2Genriqaieciiniing | 13, 259, 465, 600 
Guarantees and repairs, funds or deposits__________- 108, 879 
Jobs:‘and employmentscoy. ve zUnessb 2m ehlalod gab 1053 
Packing, handling or transportation costs_____________ 600 
Payments. required_-........{20000a_ 16 He ede Sol 
Premium redemption certificates or coupons_______- 465, 600 
Quantum or amount of product or service secured _____ 718. 
Refunds and redemptions____-______________ 21, 465, 600, 879. 
Risk and‘ financing 0.52) - - AS eaGI REPS OM 1306 
Sales and advertising assistance___________________ 465, 600 
Sales promotion plank" s+ eee 465. 
‘Frial-or money ‘back i/4 4 Jclee2l le fesareed Raina 108 
Trade certificates or coupons. ___ 222222222 42 
Undertakings, in general__________222_ 28. 308, 394, 465 


Official photographs, reports, etc., using improperly. See Advertising 
falsely, ete.; Commercializing, etc.; Misrepresenting business status, ete. . 
Publishing, ete. 

“Official Research Bureau,” misrepresenting as to indorsements or ap- 
proval of. See Advertising falsely, etc.; Claiming or using, ete. 

Old or obsolete product, representing as new up-to-date. See Misrepre- 
senting product, etc. 

Opportunities in product, misrepresenting as to. See Advertising falsely, 
etc.; Securing agents, ete. 

Opposing, unfairly or deceptively, Government fostered distributive mech- 
anism and program: 

Through— 
Forestalling and opposing, by and through own coercively and 
deceptively induced and fostered producer organization or co- 
operative, state fostered producer cooperative_______________ 356 


INDEX 
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Opposing, unfairly or deceptively, etec—Continued. 

Through—Continued. t 

Making use of employee inspector of producer equipment, etc., to 
solicit producer membership for own coercively and deceptively 
induced and fostered producer organization or cooperative __- 

Misrepresenting and disparaging cooperative producers’ agency, 
lisobjectinessimembens, etch te taat6 eee! eee eho et oe, 

Promising, exaggeratedly, higher prices to member, or potential 
member, producers of state fostered cooperative._____-____- 

Threatening market withdrawal from producers’ agency’s mem- 
berszow potentialimem bers ese hes 2 ea ate 

Orders, reporting and exchanging monthly statistics of members’; incident 
to price fixing and maintenance objective. See Combining or conspiring. 

Ordnance Department: 

Misrepresenting as to standards, use, and connections. See Advertising 
falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, ete. 

Packing costs, misrepresenting as to. See Offering deceptive, etc. 

Passing off. See Simulating, and, in general, Unfair methods of competi- 
tion. 

Personnel or staff, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Photographs, official, using improperly. See Advertising falsely, etc.; 
Commercializing, etc.; Misrepresenting business status, etc.; Publishing, 
etc. 

Practices, unfair or deceptive, condemned in this volume. See Unfair 
methods of competition, etc. ; 

Premium certificates or coupons, misrepresenting as to. See Misrepresent- 
ing product, etc.; Offering deceptive, etc. 

Preserving qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting product, etc. 

Preventive qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Prices: 

Combining or conspiring to fix uniform. See Combining or conspiring. 

Discriminating in. See Discriminating in price. 

Misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
prices. 

Producer cooperatives, government fostered, interfering with and oppos- 
ing, unfairly or deceptively. See Coercing and intimidating; Cutting 
off competitors’ sources, etc.; Disparaging and misrepresenting, etc.; 
Opposing, ete. 

. Production, reporting and exchanging monthly statistics of members’; 
incident to price fixing and maintenance objective. See Combining or 
conspiring. 

Profits, misrepresenting as to. See Advertising falsely, etc.; Securing 
agents, etc. 

Protective qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Publishing, improperly, confidential or restricted Governmental matter - 
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Qualities of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling; Misrepresenting product, etc.; Using mis- 
leading, etc. 

Quality, limitation of, by standardization program, investigating and con- 
sidering, incident to price fixing and maintenance objective. See Com- 
bining or conspiring. 

Quantity discounts and bases, discriminating in price by means of. See 
Discriminating in price. 

Redemption certificates or coupons, misrepresenting as to. See Misrepre- 
senting product, etc.; Offering deceptive, ete. £ 

Reducing qualities, misrepresenting as to. See Advertising falsely, etc. 

Refunds, promising falsely or misleadingly. See Advertising falsely, etc.; 
Offering deceptive, ete. ° 

Relevant or scientific facts, misrepresenting as to. See Advertising falsely, 
etc. 

Representatives, securing falsely or misleadingly. See Advertising falsely, 
etc.; Securing agents, etc. 

Results, misrepresenting as to. See Advertising falsely, etc.; Misbranding 
or mislabeling; Misrepresenting product, etc.; Using misleading, etc. 
Retailer representing self falsely as wholesaler. See Advertising falsely, 

etc.; Misrepresenitng business status, etc. 

Safety of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling; Misrepresenting product, etc.; Neglecting, 
etc. 

Sales assistance, misrepresenting as to. See Offering deceptive, ete. 

Sales-promotion plans or programs: © 

Devising and carrying out, falsely and misleadingly, in aid of retailer, 
sale of advertiser’s product. See Aiding, etc.; Furnishing, etc. 

Misrepresenting as to. See Misrepresenting product, ete.; Offering 
deceptive, etc. 

School, flying, individual representing self falsely as conductor and operator 
of. See Advertising falsely, etc.; Misrepresenting business status, 
etc. 

Scientific or relevant facts, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting product, etc. 

Securing agents or representatives falsely or misleadingly: 

Through misrepresenting— 


Page 


Harningslormproiits see a= =e ee 13, 108, 879, 987, 1806 


Free product— 
Price of which included in charges or services otherwise de- 
manded, or thus conditioned 
Growth and size of seller 


1306 


Opportunities? UUW se: Sie eene eae hee oa 13, 259, 879, 1306 


Products’ nature, value, ete 
Terms and conditions— 


879 


13 


Hreepproductss. 2 eee ee. = Se 2 ee eee 13, 259, 1306 


Price of which included in charges or services otherwise 
required, or thus conditioned 
Goods and samples 
Risk and financing 
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Securing signatures of customers falsely or misleadingly: 
lo 
INotes"aeereceipts on ordersiGs Skies | aediiie to “par 

Selling or store units, classifying for discount schedules discriminatingly. 
See Discriminating in price. 

Shrinkproof, misrepresenting as to product being. See Advertising falsely, 
ete.; Misbranding or mislabeling. 

Signature of customer, securing falsely or misleadingly. See Securing 
signatures, etc. 

Simulating: 

Labels, cartons, or containers of competitor 
‘Trade name. of well-known, concern... 2-52 Dee = Bee 

Source or origin of product or service, misrepresenting as to. See Adver- 
tising falsely, ete.; Misbranding or mislabeling; Misrepresenting product, 
etc.; Using misleading, etc. 

Special offers or prices, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting prices; Offering deceptive, ete. 

Specifications, misrepresenting as to. See Advertising falsely, etc. 

Staff or personnel, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Standardization programs re style, grade, and quality limitation, investi- 
gating and considering, incident to price fixing and maintenance objec- 
tive. See Combining or conspiring. 

Standards, misrepresenting as to. See Advertising falsely, etc. 

Standing, Army or military, commercializing improperly. See Commer- 
cializing, etc. 

Standing of product, misrepresenting as to. See Advertising falsely, etc. 

State bureau, misrepresenting as to indorsements or approval of. See 
Advertising falsely, etc.; Claiming or using, ete. 

State-fostered producer cooperatives, interfering with and opposing, un- 
fairly or deceptively. See Coercing and intimidating; Cutting off 
competitors’ sources, etc.; Disparaging and misrepresenting, etc.; 
Opposing, etc. 

Statistics, reporting and exchanging monthly member, re orders, produc- 
tion, and inventory; incident to price fixing and maintenance objective. 
See Combining or conspiring. 

Store or selling units, classifying for discount schedules, discriminatingly. 
See Discriminating in price. 

Style, limitation of by standardization program, investigating and con- 
sidering, incident to price fixing and maintenance objective. See Com- 
bining or conspiring. 

Success of product, misrepresenting as to. See Advertising falsely, etc. 

Supply of product, misrepresenting as limited. See Advertising falsely, 
etc.; Offering deceptive, etc. 

Terms and conditions: 

For sale, combining or conspiring to fix uniform prices and hinder 
competition through. See Combining or conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Offering decep- 
tive, etc.; Securing agents, etc. 

Territory, misrepresenting as to. See Offering deceptive, etc. 

Testimonials, misrepresenting as to. See Advertising falsely, etc.; Claim- 
ing or using, ete. 
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Tests, misrepresenting as to. See Advertising falsely, etc. 
Therapeutic qualities, misrepresenting as to. See Advertising falsely, etc. 
Title, Army or military, commercializing improperly. See Commercializ- 
ing, etc. 
Toilet qualities of product, misrepresenting asto. See Advertising falsely, 
ete. 
Trade association, concert of activity by and through, to fix prices and 
hinder competition. See Combining or conspiring. 
Trade certificate values, misrepresenting as to. See Advertising falsely, etc.; 
Offering deceptive, etc. 
Trade or corporate name: 
Simulating. See Simulating. 
Using misleading. See Assuming or using, etc.; Using misleading, etc. 
Trade promotion plans, misrepresenting as to. See Misrepresenting 
product, etc.; Offering deceptive, etc. 
Training, holding out free, falsely or misleadingly. See Advertising 
falsely, ete.; Offering deceptive, ete. 
Transportation costs, misrepresenting as to. See Offering deceptive, etc. 
Trial basis or money back, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, ete. 
Undertakings, misrepresenting as to. See Advertising falsely, etc.; Offer- 
ing deceptive, etc. 
Unfair methods of competition, etc., condemnedinthis volume. See — 
Advertising falsely or misleadingly. 
Aiding, assisting, or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Boycotting. 
Claiming or using indorsements or testimonials falsely or misleadingly. 


Coercing and intimidating. 

Combining or conspiring. 

Commercializing, unsanctioned, the military or naval. 
Cutting off competitors’ sources of supply. 
Discriminating in price. 


Disparaging and misrepresenting supplier cooperatives. 

Disparaging or misrepresenting competitors or their products. 

Enforcing and exacting, wrongfully, payment. 

Furnishing means and instrumentalities of misrepresentation and 
deception. 

Misbranding or mislabeling. 


Misrepresenting business status, advantages, or connections. 
Misrepresenting prices. 

Misrepresenting product or service. 

Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 


Opposing, unfairly or deceptively, Government-fostered distributive 
mechanism and program. 

Publishing, improperly, confidential or restricted Governmental 
matter. 

Securing agents or representatives falsely or niisleadingly. 

Securing signatures of customers falsely or misleadingly. 

Simulating. 
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. ers Page 
Unfair methods of competition, ete., condemned in this volume. See—Con. 


Using lottery scheme in merchandising. 
Using misleading trade or corporate name. 

Unfair or deceptive acts, practices or methods condemned. See Unfair 
methods of competition, ete. 

Unique nature of product, misrepresenting as to. See Advertising falsely, 
etc. 

United States. See Government. 

Units, selling or store, classifying for discount schedules discriminatingly. 

See Discriminating in price. 

University, correspondence school representing self falsely as. See Ad- 
vertising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Use of product, misrepresenting as to. Sze Advertising falsely, ete. 

Wsine lobvery schemermn merchandising’ = 9 ee ee 108, 170, 

187, 230, 239, 247, 259, 300, 331, 465, 627, 635, 683, 765, 772, 
823, 849, 946, 955, 998, 1165, 11738, 1253. 

Using misleading trade name, mark or brand: 

(See also, in general, misbranding or mislabeling, and, in general, 
Unfair, etc.) 


As to— 
Womporition OleprodUCt == 22" == soe ae nee meee 292, 490, 518, 879 
Domestic product being imported____---_-- 698, 1022, 1032, 1048, 1051 


Nature of manufacture of product_ 339, 451, 490, 1128, 1180, 1132, 1134 
Qualities, properties or results of product— 


Functional effectiveness and scope, in general___-__-------- 642 

Pre ventayerOr DLOUC CULV Cte = m= Stee ee ere ene re et 1222 
Source or origin of produet— 

IM a Keren ee en ee See eee ae Se ae ee a 259, 1022 

Dingess 451, 490, 698, 1022, 1032, 1043, 1051 


Value of product, misrepresenting as to. See Advertising falsely, etc. 
War Department: 
Misrepresenting as to standards, use and connections. See Advertis- 
ing falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 
Reports, etc., publishing improperly. See Publishing, etc. 
Wholesaler, mail order house representing self falsely as. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 


STIPULATIONS ! 


Advertising falsely or misleadingly: 
As to— 
Agents or representatives— 
Harningetorprouists = -==2" Spr tee See heeein nee 1473 (2550), 
1482 (2560), 1519 (02399), 1523 (02405), 1525 (02409), 1526 
(02412), 1529, 1535 (02424), 1541 (02439), 1545, 1549 (02454) 


OPDOTUUIITICS ee ae 1482 (2560), 
1528 (02405), 1529, 1535 (02424), 1541 (02439), 1545 
Termssan ds cOngiLiOnssaes2 we tae ere ee tes 1535 (02424), 1548 


1 Page references to stipulations of the radio and periodical division are indicated by italicized page refer- 
ences. Such stipulations are also distinguished by figure ‘‘0” preceding the serial number of the stipulation, 
Ode Ol sae 02,7 tC: 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page: 
Ailments and symptoms, in general____________--____-__ 1441 (2495), 
1446, 1447, 1449, 1476, 1496, 1512 (01944, 02329), 1516, 1520 
(02401), 1546 (02447), 1550 (02457), 1553 (02462) 
Business status, advantages or connections— 


Advertising expengitures== === == === 1531 (02417) 
(Branch ofices ee ame ee ee ee 1462 (2529), 1466 (2537) 
Buildings, plant, equipment or place of business— 

Through depictions, ete__---------- 1432 (2482), 1509 (2597) 
Compileryand!-author being printer. 3 =o ee ee 1494 
Compounder of product being manufacturer product’s 

INGTediGNts Hee see ae eee ee eee eee eee 1456 (2520) 
Connections and arrangements with others— 

ATIC HOTIZEC GIS UTI UCI ye ee 1501 (2586) 

Civil Service? ai tad. Aa Se i Ae BEE 1454 (2515) 

Exclusiveslicense = = = 4452 554 256 Sie eee 1505 (2592) 

PactOry na. oe eRe See eS ee ee 1465 (2535) 

Government 222 3.8 Ba, Oe ee eee 1449 

Sales division, Athletic Association____________- 1490 (2574) 

Technical'societys. 2 =) ee a ee eee 1494 

Well-known (concernis = = es eee ee 1499 
Correspondence school being— 

iBureal, Orsblreaus' 4.26. se 1454 (2515) 

Governmentsconnected=ss eee eee eee 1454 (2515) 

Institutes. 42s. o ee Se ee ee oe eee 1432 (2482) 

Technical institute or organization______________ 1482 (2482) 
Correspondence school owning and operating radio station__ 1432 

(2482) 
Dealer being— 

DO CUO Te apres 12 tr 2h paneh asa ce sal yn eg eee Shee ee ee 1449 

Lim porter seine a oe ae eae oe ce 1486 

Manufacturer. 29.2) 222. 385 ee ee ee ge ee 1435, 


1436 (2484, 2486), 1439 (2490), 1449, 1452 (2511), 
1458 (2522, 2523), 1468 (2540, 2541), 1473 (2549), 
1477 (2554), 1479, 1482 (2559), 1486, 1487 (2569), 
1492 (2575), 1495 (2580), 1501 (2586), 1504, 1529, 
1539 (02433), 1555 (02467). 


Through depictions____________ 1482 (2559), 1487 (2569) 

Dealer owning or operating— 
Raboratoryaieem seeing, aie 1523 (02405), 1589 (02432) 
Pharmacy. sc... 2. 2: eile eid 1589 (02432) 
Dealer’s diploma awarding power____.________.-_________ 1548 
Direct: to customerisellinic !e seen eee 1589 (02438) 
Employmentservices = 2 eos 21 ee 2O Baeiel | 1482 (2482) 
Government connection VE RG) Biot (DORE) SRbt 1454 (2515) 
History.feleU2 Lait. PSPS) Sh0s Baal a eee) 1462 (2528), 1629 
Tden tity .cc rnin een a eal ng lee 1499 
Loéation=(0). 985808) .CDaSn) Sa) = tee oe 1522 (02403) 
Merchandising methods or profit sharing .__-___ 1457, 1492 (2576) 


Lottery selling as advertising plan______________ 1492 (2576) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. Page 
Nature, scope or purpose of operations or business___ 1436 (2485), 
1445 (2501), 1507, 1509 (2597) 
Personnel oriGtaih= 225-2 e Sas ee 1432 (2482), 1509 (2597), 1529 

Private business being— 
ASSOC ation Semen os oe De Be 2 Ss See 1490 (2574), 1507 
Cooperutivemenyice-- = Fes ee es 1490 (2574) 
Iineinitutes Saewte 2 ios: et eae ead eee ee 1488 (2571) 

Seller being— 

Himployer =. 2 aes. S22 pe ee eee 22s eee S52 1646 
MianBeei as © Sooners sists. 2s Serene 22a Sh eet 1477 (2555) 
Seller’s' officiall position £25 22 945 5— saa ee eee 1490 (2574) 
Size eee See ae et 8 ee eee 1529 
SOO THINS. SB oS 5a See oa Se pes SS SSS 1527 
SuecessfOrsstanGIn ganas wees Seek See eK oo =k 1490 (2574) 
Wmique mating. 9452-2 sa8e.. 2222. 22a 1461 (2527), 1529 
Sapa yee ee ea eae ee eee 1460, 1487 (2568) 
Geriiticagion of, on cemitied “product=ss2-2===242—. > 1456 (2519), 
1482 (2560), 1504, 1541 (02489), 1546 (02448) 
Comparative merits_.....--.------+--+4=+-i----+---4------- 1481, 


1437, 1441 (2495), 1444, 1446, 1460, 1464, 1465 (2534), 1470 (2544, 
2545), 1473 (2550), 1487 (2568), 1488 (2570), 1496, 1503 (2589), 
1511 (01658), 1513 (02387), 1514 (02388, 02389), 1516, 1520 
(02400), 1522 (02403, 02404), 1523 (02406), 1524 (02408), 1528, 
1529, 1533 (02420), 1535 (02422, 02423), 1537 (02426), 1538 
(02429, 02430), 1539 (02432), 1540 (02434), 1541 (02488), 1543 
(02440, 02443), 1544 (02444, 02445), 1549 (02454), 1553 (02461), 
1556 (02468) 

Competitive products -------------------------------------- 1431, 
1437, 1438 (2488), 1444, 1446, 1449, 1460, 1465 (2534), 1485 (2566), 
1488 (2570), 1522 (02403), 1531 (02417), 1541 (02438), 1543 
(02441, 02442), 1544 (02444), 1546 (02448), 1456 (02468) 

Through depictions_-_-_--------------------------- 1438 (2488) 

Composition of product-----------==+------------------------ 1431, 

1436 (2485), 1437, 1442, 1443 (2498), 1448 (2506), 1450, 1452 
(2512), 1455 (2517), 1456 (2519, 2520), 1460, 1461 (2526), 1463 
(2531), 1464, 1465 (2534), 1468 (2541), 1470 (2544), 1474, 1475, 
1479, 1480, 1483 (2562), 1488 (2571), 1490 (2574), 1498, 1499, 
1500, 1502, (2588), 1508, 1512 (02829), 1513 (02386), 1514 
(02389), 1516, 1522 (02403), 1525 (02409, 02410), 1527 (02413, 
02414), 1531 (02418), 1533 (02420, 02421), 1537 (02427), 1540 
(02434, 02435), 1541 (02438, 02439), 1548 (02443), 1544 (02444), 
1546 (02448), 1547, 1548, 1552 (02460), 1554 (02465). 


Through depictions-_- ----------------------------- 1456 (2519) 
Montest schemes__ =. __ ----.- -ss2a¢eee$e 255s -—4--3------ 1529 
MWopyrichisa er eel s-seb ReS- 1445 (2501) 
Cioupenl valtetVEeet - = -s---=+-=---2aseredees tere = 1472 (2547) 
Domestic product being imported__--------------------- 1448 (2505), 


1470 (2544), 1485 (2565), 1495 (2579), 1524 (02408), 1528 
Through depictions__.<-----=--------------------- 1485 (2565) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Barniigs or proiite:22 222 Ss Sees a esse eee eee 1432 (2482), 
1473 (2550), 1482 (2560), 1523 (02405), 1525 (02409), 1529, 1535 
(02424), 1536, 1541 (02439), 1544 (02445), 1545, 1549 (02454), 
165560 (02457), 1653 (02461), 1556 (02473). 
Free— 
Accessories or equipment— 
Price of which included in charge or service otherwise 


demandedst host 4 eee == =8 1432 (2482), 1463 (2532) 
Prenitump? 2's le Lk DS a Se as 1457 
Producveee se: cee = ee =e eee 1470 (2544), 


1473 (2550), 1477 (2555), 1492 (2576), 1538 (02430), 1541 
(02439), 1548 
Price of which included in charge or service otherwise 


demanded, or conditioned on________________ 1470 (2544), 
1473 (2550), 1477 (2555), 1492 (2576), 1541 (02439), 1548 
Sampleoutitss::s2:2sehesse- foe Se 1529 
Government— 
Approvali.vestes. “ee See ee SL Ree 1456 (2520) 
Counectionwe: Aiwess hese wees. eee eee 1449 
Reportsand statements $s 5-32 2==-=- ee See 1461 (2527) 
Specifications or standards compliance______________ 1456 (2520), 
1487 (2569), 1540 (02436) 
Testes Sica elie Eee SO) SeeORG) 1iGi-2. wees 1460 
Guarantees: f/2 Fah 2.22 2h ol ESE ey BUPA Sek Ae 1432 (2482), 


1438 (2488), 1449, 1450, 1464, 1472 (2547), 1473 (2550), 1484 
(2563), 1492 (2576), 1496, 1503 (2589), 1504, 1514 (02389), 1520 
(02401), 1623 (02405), 1529, 1585 (02424), 1587 (02426), 1544 
(02445), 1553 (02461), 1554 (02464). 

History of prodct.oriservices = 2=25=_ == meee eee 1432 (2482), 
1462 (2529), 1464, 1472 (2547), 1493, 1494, 1512 (01944, 02329), 
1516, 1519 (02399), 1524 (02408), 1526 (02412), 1532, 1533 
(02420), 1535 (02424), 1537 (02426), 1541 (02438), 1544 (02445), 
1546 (02447), 1552 (02459, 02460), 1554 (02463, 02464). 


Individual service or attention. _-_._..2222-_2 2222212 1432 (2482) 
Indorsements, sponsorship or approval— 
“Above all others,” by ‘33’? manufacturers_________ 1556 (02468) 
Actresses i: Lite bh Sei halite) Cob) SC ey ee 1520 (02400) 
Certification by— 
Olive Oil Institute of Ameriea_2______2_--____ 1546 (02448) 
Qualified independent agency____________ 1456 (2519), 1504 
Qualitedndividualia: eee: toe (eisen 1541 (02439) 
Doctors 23 bee Te) Lie. RRO Ray, 1469 (2542), 1516 
Government Ys Se nvek cee peek eee 1456 (2520), 1487 (2569) 
International Congress of Medicine______________________ 1516 
Underwriters: Laboratories.2. 22.5... _ Sane ee 1482 (2560) 
Universities 2.222 cncrc canst Ateealeeen 1465 (2534) 


Jobs and employment________________ 1432 (2482), 1509 (2597), 1545 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Nature of— Page 
Manufacture or preparation of product____________________ 1431, 
1432 (2482), 1448 (2506), 1450, 1451 (2510), 1453 (2513), 
1454, 1459, 1460, 1463 (2530), 1467, 1479, 1480, 1483 (2561), 
1495 (2579), 1496, 1502 (2588), 1507, 1514 (02389), 1522 (02403), 
1529, 15385 (02423), 1539 (02432), 1541 (02439). 
PPOGUOG GP aser Teco rte ee oe RU A aE Sm 1431, 
1432 (2482), 1441 (2494), 1448 (2504), 1456 (2520), 1469 
(2542), 1477 (2555), 1483 (2561), 1484 (2564), 1494, 1502 
(2587), 1506, 1507, 1512 (02329), 1513 (02387), 1632, 1533 
(02420, 02421), 1538 (02430), 1544 (02445), 1546 (02449), 
1547, 1548, 1550 (02457), 1552 (02460), 1653 (02462). 
Ethroush. depictions=2a) as 0222" et sao aes 1448 (2504) 
Need or requirement for product or service__1512 (02329), 1633 (02421) 
Opportunities in product or service___---_-.----.-_____ 1432 (2482), 
1453 (2514), 1477 (2555), 1482 (2560), 1494, 1496, 1509 (2597), 
1613 (02387), 1514 (02389), 1521, 1523, (02405), 1529, 1536 
(02424), 1536, 1541 (02439), 1544 (02445), 1545, 1649 (02454), 
1553 (02461), 1556 (02478). 


Pacents ee. ee oh he SEES LU Od ES 1445 (2501), 1482 (2560) 
Premiums! Sse. tie Jie ole eee eee 1457, 1512 (02329) 
Pr] COS eed Sees =e a De St Lh ee EGS 9 ee aes 1482 (2482), 


1453 (2514), 1458 (2522), 1463 (2532), 1465 (2535), 1468 (2540), 
1472 (2547), 1473 (2549, 2550), 1492 (2575, 2576), 1494, 1499, 
1504, 1507, 1522 (02403), 1537 (02428), 1539 (02433), 1541 (02439) 
1552 (02460). 


J Berges al rf eve h dV gs Pe es SUE pt ae ee OS oer ee 1457 
Qualities, properties, or results of product or service— 
PXGIERIY Core Ae ieee es STALE Ea eee ah 1519 (02399) 
AMisep UC Olsper mCi Aleem a So a eee eee Sais see 1446, 
1489, 1513 (02387), 1520 (02401), 1522 (02404), 1531 (02417) 
ATTOULOT pees ene eee te ea. Se een A 1517 (023892), 
1518 (02393-02395), 1519 (02396, 02397) 
Auxiliary, improving and supplementary_-.-_------- 1456 (2520), 


1484 (2563), 1496, 1503 (2590), 1514 (02389), 1519 (02399), 1525 
(02410), 1537 (02426), 1547, 1549 (02454), 1550 (02457), 1553 
(02461, 02462). 


Beneticial personal and sociales s=sn=s=s22—-—2——eeo= 1477 (2555), 
1521, 1544 (02445), 1551 
CleansimcronspUmiyin cea eee ee a a= 1441 (2495), 


1470 (2545), 1488 (2571), 1489, 1490 (2573), 1505 (2592), 1513 
(02387), 1514 (02388), 1520 (02400), 1524 (02408), 1528, 1583 
(02421), 1535 (02423), 1589 (02432), 1540 (02434), 1541 (02438), 
1548, 1550 (02456, 02457), 1552 (02459), 1555 (02466), 1556 
(02468). 
Conserving OG PLeser Vinge. == see e ea 1582, 1556 (02468) 
Contra cep lic ee een ate eee = ae See a = 1532 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. Page 
Qualities, properties, or results of product or service—Continued. 
Cosmetic, toilet;and ,beautifyingas = 2225 1476, 


1488 (2571), 1490 (2573), 1513 (02386), 1520 (02400), 1524 
(02408), 1526 (02411), 1527 (02414), 1528, 1533 (02421), 1539 
(02431), 1541 (02488), 1548, 1552 (02460), 1553 (02462), 1554 
(02465), 1555 (02466), 1556 (02468). 

Durability, nonshrinkability or permanence__--—----- 1438 (2488), 
1444, 1450, 1459, 1464, 1473 (2550), 1498, 1519 (02399), 1522 
(02403), 1524 (02408), 1541 (02489). 

Hducationallandinformeathyes= -ae=— sees ee 1432 (2482), 
1453 (2514), 1477 (2555), 1494, 1538 (02430), 1545, 1548, 1550, 
(02457), 1551. 

Functional effectiveness, operation and scope, in general___ 1441 
(2495), 1445 (2501), 1446, 1447, 1460, 1463 (2530), 1464, 1467, 
1470 (2545), 1473 (2550), 1476, 1482 (2560), 1484 (2563), 1485 
(2566), 1489, 1490 (2573), 1505 (2592), 1510, 1511 (0779, 01427), 
1513 (02387), 1514 (02388, 02389), 1516, 1517 (02392), 1518 
(02393-02395), 1519 (02396, 02397, 02399), 1520 (02400), 1522 
(02403, 02404), 1523 (02406), 1524 (02407, 02408), 1526 (02412), 
1528, 1529, 1581 (02417), 1532, 1583 (02420), 02421), 1535 
(02422, 02424), 1537 (02426, 02428), 1538 (02429, 02430), 1539 
(02432), 1540 (02435), 1541 (02438), 1543 (02440, 02443), 1544 
(02444), 1546 (02450), 1547, 1549 (02453, 02454), 1550 (02456, 
02457), 1553 (02461), 1554 (02463-02465), 1555 (02456). 


Tainan a tine setae ee peers 4 CSIst Sn rh Oe per 1503 (2589) 
Insecticidal, vermicidal or related____2.2_2-_s22-+__- 1482 (2560), 

1549 (02455), 1550 (02457) 
Lubricatine= +5. 2eebeec tae23! es eee 1456 (2520) 
Medicinal, therapeutic, remedial, and healthful-_-_ 1488 (2489), 


1440 (2493), 1441 (2495), 1446, 1447, 1449, 1451 (2509), 1467, 
1469 (2542), 1473 (2550), 1476, 1477 (2555), 1485 (2566), 1488 
(2571), 1490 (2573), 1506, 1510, 1511 (0779, 01427, 01658), 
1512 (01944, 02329), 1513 (02387), 1514 (02389), 1516, 1517 
(02391), 1520 (02401), 1522 (02404), 1523 (02406), 1524 (02407, 
02408), 1425 (02410), 1526 (02411), 1527 (02414), 1529, 1531 
(02417), 1532, 1533 (02420, 02421), 1587 (02428), 1538 (02429), 
1589 (02482), 1540 (02435), 1543 (02448), 1546 (02447, 02448, 
02450), 1547, 1548, 1549 (02453), 1550 (02456, 02457), 1552 
(02459), 1554 (02463, 02464), 1555 (02467). 

ANU UTLtIVCE® abe a PU es St ae 1488 (2571), 
1490 (2573), 1496, 1512 (01944, 02329), 1514 (02389), 1525 
(02410), 1627 (02414), 1533 (02421), 1544 (02444), 1547, 
1548, 1549 (02454), 1552 (02460), 1553 (02461, 02462), 1554 
(02465). 

Practicality, andjusability, -—. 2525050) sayaeeee one 1473 (2550), 

1519 (02399), 1522 (02404), 1541 (02439) 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. Page 
Qualities, properties, or results of product or service—Continued. 
Rreventiveror-protectiveses —- sess "ace! see eee 1438 (2489), 


1441 (2495), 1449, 1451 (2509), 1476, 1477 (2555), 1485 (2566), 
1503 (2590), 1505 (2592), 1512 (01944, 02329), 1518 (02386, 

_ 02387), 1514 (02389), 1516, 1519 (02399), 1520 (02401), 1524 
(02408), 1525 (02410), 1526 (02411), 1527 (02414), 1529, 1531 
(02417), 1583 (02420, 02421), 1535 (02423), 1541 (02438), 
1546 (02447), 1547, 1548, 1549 (02453-02455), 1550 (02457), 
1552 (02460), 1554 (02465), 1555 (02467). 


IEFOCucir vil = ae ae oe = So ee aes 1496, 1514 (02389) 
Recuchn paeete ee ee 1519 (02398), 1527 (02414) 
Rejuvenating and revitalizing St Se ee ee ee ees 1476, 


1488 (2571), 1490 (2578), 1512 (01944, 02329), 1520 (02400), 
1527 (02414), 1528, 1532, 1533 (02421), 1548, 1552 (02459, 
02460), 1554 (02465). 

Renewing and restoring-----_--- 1476, 1484 (2568), 1533 (02421) 


Seley ee sen see as Se ee ree oe en eine A 1445 (2501), 
1470 (2545), 1413 (02387), 1520 (02401), 1522 (02404), 1623 
(02406), 1526 (02412), 1635 (02423), 1543 (02443), 1544 (02445), 
1547, 1550 (02456). 

Savin OneCOMOMIZiD C= === = sar a eae a eee 1444, 
1449, 1460, 1473 (2550), 1513 (02387), 1514 (02889), 1522 
(02403), 1535 (02422), 1540 (02434), 1541 (02439), 1543 (02440), 
1544 (02444). 


Water or moisture resistant_______----- 1488 (2488), 1443 (2497), 
1455 (2518), 1471, 1498, 1514 (02388), 1541 (02438), 1548 

Quality of product. 22 _ + -22= 2 28 =te Ee 1448 (2506), 1450, 1460, 
1465 (2534), 1473 (2550), 1493, 1502 (2588), 1574 (02389), 1529. 
Quantity ey eet aoe c ee ben = bes eae 1470 (2544) 
Safetyaot product 22622 == =e ee 1445 (2501), 


1470 (2545), 1513 (02387), 1520 (02401), 1522 (02404), 1523 
(02406), 1526 (02412), 1535 (02423), 1543 (02443), 1547, 1550 


(02456). 
Sales promotion plans-------------------------------------- 1457 
Seiemineror relevant inChs eae eae eee eee ee 1432 (2482), 


1441 (2495), 1444, 1446, 1447, 1449, 1451 (2510), 1461 (2527), 
1465 (2534), 1476, 1477 (2555), 1485 (2566), 1488 (2570), 1494, 
1496, 1512 (01944, 02329), 1514 (02389), 1516, 1520 (02401), 
1522 (02403), 1524 (02408), 1525 (02410), 1527 (02414), 1528, 
1536, 1540 (02436), 1541 (02438), 1543 (02440, 02442), 1544 
(02444, 02445), 1546 (02447, 02448, 02450), 1547, 1550 (02457), 
1553 (02461, 02462), 1556 (02473). 
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Advertising falsely or misleadingly—Continued. 
As to-—Continued. 


Source or origin of product— Page 
Maker= S22 sce. 1465 (2585), 1472 (2547), 1504, 1546 (02448), 
Places S234 - 423. senses 4-4 eee Eee 1448 (2505), 


1485 (2565), 1495 (2579), 1524 (02408), 1528, 1546 (02449), 
1552 (02459). 
Special or limited offers or selections-------------------- 1432 (2482), 
1453 (2514), 1463 (2532), 1472 (2547), 1473 (2549), 1485 (2566), 
1499, 1521, 1529, 1541 (02439), 1548. 
Specifications or standards conformance— 


Governinent#*28e5-) 2 -2ee eee eee 1456 (2520), 1487 (2569) 
Popkiny wero ca: Ao) 2 Us 7 ee eee eee 1493 
Success, use or standing of produety 225 a ee eet 1431, 


1432 (2482), 1453 (2514), 1462 (2529), 1470 (2545), 1496, 14998 
1526 (02412), 1527 (02414), 1531 (02417), 1533 (02420), 1535 
(02424), 1536, 1544 (02445), 1550 (02457), 1553 (02461). 


Terms and conditions_-~-- - 1432 (2482), 1450, 1529, 1541 (02439), 1548 
Testimoniaice-=e=s==s 1441 (2495), 1521, 1538 (02420), 1549 (02453) 
‘Tests; in. general’ =. 222 2 Se oe ee ee 1431} 


1446, 1460, 1462 (2529), 1464, 1493, 1514 (02388, 02389), 1520 
(02401), 1535 (02423), 1539 (02432). 


Government? 22) =r ser Jeers hee ase Vee eee 1460 
Hygienic Laboratory._----..- Gyenery Gees seeks oe 1520 (02401) 
lhaboratorys — 22 252" se Ae ee etree ae eee 1535 (02423): 
Scientistses tea bn8 tas ewe - Sa ahs GER ee eee 1446 
Uniquematire. 25-3 geeds sn s4= yoosons seat Hegseas= oe ee ee 1431, 


1446, 1449, 1460, 1464, 1470 (2544), 1472 (2547), 1477 (2555), 
1482 (2560), 1496, 1514 (02388), 1516, 1517 (02391), 1522 (02404), 
1523 (02405, 02406), 1527 (02414), 1529, 1531 (02417), 1533 
(02420), 1535 (02423, 02424), 1537 (02426), 1538 (02430), 1540 
(02434), 1543 (02441, 02442), 1544 (02445), 1546 (02448), 1550 

(02457), 1552 (02460), 1556 (02468). . 
Malue of products. --= 222 a Se eae oe ete ten ene oe ee 1432 
(2482), 1463 (2532), 1473 (2550), 1479, 1492 (2575), 1548 

Aiding, assisting, or abetting unfair or unlawful act or practice: 
(See also Using lottery scheme, ete., and in general, Unfair, etc.) 


Through— 
Selling lottery or chance merchandising devices________-_- 1501 (2585) 
Assuming or using misleading trade or corporate name: 
As to— 
Oertification of product=as<_-eeays sabi lol as Ape Ee 1541 (02439): 
Composition of product_.__-......-_--_---2 1436 (2485), 1541 (02439) 
Connections and arrangements with others— 
Civil Senvicer 22h eat Sewaa) 45 oe bod enone 2 1454 (2515) 
Correspondence school being— 
BUreausOr Duress 22 olate ce a ee ee = ee eee 1454 (2515) 
Governmenticonnected 22s ee a ee ee ee 1454 (2515) 
Institutessé= 22 32/22 se ee ae 1432 (2482) 


Technical institute or_organization___._..._._.______=_ 14382 (2482) 
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Assuming or using misleading trade or corporate name—Continued. 
As to—Continued. Page 


Dealer being Manulachurer. j..t onc Ube pot auliond unseen ets- - 1436 
(2486), 1452 (2511), 1458 (2523), 1468 (2541), 1477 (2554), 1487 


(2569), 1495 (2580), 1501 (2586), 1539 (02433), 1555 (02467). 
Dealer owning or operating— 


diaborator ys 23.342 29222 4 fp eet oe oe 1528 (02405), 1539 (02432) 

HOTA RY «12a He athe fanng 1het neem acer 1539 (02432) 
Direchtoseustomersellings« -oyp ft . asnee cogs sos 4 1539 (02483) 
Government connection. — eset. e-15_ -eape ne eees | 1454 (2515) 
TOES GN AM Ne en ages Men ee SS 3S eee eS ay Oe ae Sere EE 1499 
Private business being— 

NERO CHA UIODE Sy a Rt ee kw ea 1490 (2574), 1507 

Ingtitubpese: =A% * sense. 3 os5 esas ore eee 1488 (2571) 
Source or origin of produet— 

A ree, ee ee ee eo ft Se eee 1499 


Claiming or using indorsements or testimonials, falsely or misleadingly: 
As to or from— 


‘Above all others,”’ by ‘33’’ manufacturers___.......--- 1556 (02468) 
PA COLCSSCS A eesen. 26 At eee A A Seale em, yom) 4M, abe. 1520 (02400) 
Certification by— 

Independent qualified agency________________- 1456 (2519), 1504 

Olige Oil Institute, of America .-__-..--2-35.-hoa 1546 (02448) 

Oustifiedindividtual = 2 < ke se S An bet cee tT oS oS 1541 (024389) 
Daye roy. ee ee eee eee ee 1469 (2542), 1516 
(COVeDnINent 8 = — S53 ae Bae pe eh ele 1456 (2520), 1487 (2569) 
international Congress) of, Medicines 9... -4-8at —siteea!§_-=-=- 1516 
Underwriters: UsboraLornes. sti ast at te oe tte eI 1482 (2560) 
(UPI ers Anta et ee Ee ee yee ree Ce Sere ne 1465 (2534) 
Sensei CHer al ster Ao Re. oo Det he gh ae 1441 (2495), 


1621, 1538 (02420), 1649 (02453) 
Coercing and intimidating: 
Agents or representatives— 


To return “free” sample outfits__.___-------.-- ens hers a 1529 
Customers— 
Through retaining, improperly, customer property ------------- 1507 
Disparaging or misrepresenting competitors or their products: 
Products— 
As to— 
Composition=ss 242 2-352. =o seen dibesess aebisse 1431, 1437, 
1548 (02441, 02442), 1544 (02444), 1546 (02448) 
Prices.) ea 34- te ale oe Sra eoipes dees ceed 1522 (02403) 
Oualities@ee 2222 8 a eeptteteet: fee EE 1488 (2488), 


1444, 1446, 1449, 1460, 1465 (2534), 1485 (2566), 1488 
(2570), 1522 (02408), 1631 (02417), 1541 (02488), 1544 

(02444), 1556 (02468) 
Through depictions etG4.4.6 254 s2e= Pope Hq aeins= 1488 (2570) 
Quality 298222 eee hee ee tetticbetts Sppderyt 1444, 1446, 1460 

Enforcing and exacting, wrongfully, customer dealing: 
Through using prior, nonstandard practice demanding commitment 

feb a Ce ees Se oe a ee See a= 1507 
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Misbranding or mislabeling: 

As to— Page 
Cerbification-or certified “-product=>- =~ 2 = ee 1456 (2519) 
Comparative mierltss- "lee ete ee eee So pining Solara a 3 cel 1437 
Compe tibiverprodUcts 2m Nee ce te ee eee eee 1437 
Composition of products ss 5 Se eae Se eee 1437, 


1440 (2492), 1442, 1443 (2498), 1448 (2506), 1450, 1455 (2517), 
1456 (2519), 1461 (2526), 1468 (2541), 1469 (2543), 1475, 1479, 
1480, 1483 (2562), 1498, 1500, 1504, 1505 (2593), 1531 (02418), 
1537 (02427), 1541 (02439) 


Mirage depictiOn ss 6 tee a === ae mee eee a ee 1456 (2519) 
Content) 2am 2 = eee ee ee ee eee 1466 (2538) 
Domestic product being imported_--_--_---_- 1448 (2505), 1451 (2510), 

1472 (2548), 1485 (2565), 1495 (2579), 1524 (02408), 1528 

Through depictions_______- 1451 (2510), 1472 (2548), 1485 (2565) 
Foreign product being domestic— 

Through letters “Made in'U. S. A.’’_- 22-2 = 1466 (2538), 1481 
Indorsements or approval— 

Certification of qualified independent agency, etc____ 1456 (2519) 
Nature of— 

Manufacture or preparation of product______---__- 1448 (2506), 

1450, 1459, 1479, 1480, 1495 (2579), 1505 (2598) 

Producti2e == == sae ee eee 1448 (2504), 1505 (2593) 

‘Phrough-depictions.etGemee = ee 1448 (2504) 
Pricéget Soo sys 5 soe ee see ee Se ees 1466 (2536), 1468 (2540) 
Qualities, properties, or results of product— 

Cosmetic, toilet, and-beautifying____-_______1______ 1509 (2598) 

Durability, nonshrinkability, or permanence_____-_______- 1459 

Functional effectiveness and scope, in general________ 1470 (2545) 

Nutritivess te s- S42 2ee<. Uae SR Reh ee sole ee 1509 (2598) 

Preventiveror protectives. 2 2. Sea ee ee ee 1509 (2598) 

Safety-22. 2222s. 2 et Se eee 1470 (2545) 

Water resistants.8* >= 4..6- soso 1443 (2497), 1455 (2518) 
Source or origin of product— 

PISCCl oe ee oe eee 1448 (2505), 1451 (2510), 1466 (2588), 

1472 (2548), 1481, 1485 (2565), 1495 (2579), 1524 (02408), 1528 
“U.S. Tested? yu, 190s to esOslog moe yainonsitperaica 1510 (2615) 
Misrepresenting business status, advantages, or connections: 
As to— 
Advertising expenditures: == __-=_2==+-22=2 Sieogmion 1581 (02417) 
Branch onices! Ss \eEPeU APES) Gye Le 1462 (2529), 1466 (2537) 
Buildings, plant, equipment, or place of business— 

Through depictions, ete.......--- =. 1432 (2482), 1509 (2597) 
Compiler and ‘author being printer= 0 Pets 1494 
Compounder of product being manufacturer product’s in- 

sredientss 22 oO U20) Meee) MOOT ASSO See 1456 (2520) 
Connections and arrangements with others— 

Authorized’ distributors 2-5-2 = 1501 (2586) 

Civil Services 29h Sontag Viator mantogeS B 1454 (2515) 

Bxelusive' license! Ould Dien lesod TONG, Aries 1505 (2592) 


Factory sscnossscessseeccrscc see eee 1465 (2535) 
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Misrepresenting business status, advantages, or connections—Continued. 
As to—Continued. 


Connections and arrangements with others—Continued. Page 
Government o-oo tee Asser este s=2552 iene 1449 
Sales division, athletic association.___________ 1490 (2574) 
Technical society. wisds Jovgnitiao bie hermied 1494 
Wweb-known concerns 22+ -5.26.227...-<2..- iH. 1499 

Correspondence school being— 

Bureawlon btreausttli_Je7ee Hes) Sebi yoaee = 1454 (2515) 
Government connected _.- =. ot 2 ls eke 1454 (2515) 
Institute... 2. _Ueyo wise)” 16 7otee) Jouit 1432 (2482) 
Technical institute or organization__________________ 1432 (2482) 


Correspondence school owning and operating radio station. 1432 (2482) 
Dealer being— 


Doctors cess. OT woot bh ainesiot Yl: * 1449 
importeri e822 22_ 5. ceo 22 2. 2 eee 1486 
Manuiactureries 2226s +: Sue ease eee sae 1435, 


1436 (2484, 2486), 1439 (2490), 1449, 1452 (2511), 1458 
(2522, 2523), 1468 (2540, 2541), 1473 (2549), 1477 (2554), 
1479, 1482 (2559), 1486, 1487 (2569), 1492 (2575), 1495 
(2580), 1501 (2586), 1504, 1529, 1539 (02433), 1555 (02467). 


Lhroughi@epictionss 226-6 =. 1482 (2559), 1487 (2569) 
Dealer owning or operating— ‘ 
isaboratonyerete se so ee 1523 (02405), 1539 (02432) 
Pharmacys.2 2227. dedi Le so. ivave Souls 1589 (02432) 
Dealer’s diploma awarding power____-__-___ ee ee Alt eS 1648 
Direct. to.customer selling = Solus te sa hiseleiel 1539 (02433) 
Hmploy.MentiseLVvacereeas eee a ee 1432 (2482) 
Government connection__-.-: 22233223 1s saad ere 1454 (2515) 
FNS TONY es Soe eo bee bette 1462 (2528), 1529 
identity 22-2 see oe oes Soe SR ee 1 Se 1499 
MO CS UO ae ee a ee EI SY Sr 1522 (02403) 
Merchandising methods or profit sharing__-_------- 1457, 1492 (2576) 
Lottery selling as advertising plan__________-________ 1492 (2576) 
Nature, scope or purpose of operations or business- - -- -__- 1436 (2485), 
1445 (2501), 1507, 1509 (2597) 
Persone] Ovistafi2h! A22b1 TL! Gees 1432 (2482), 1509 (2597), 1529 
Private business being— 
ASSOCIA bl ONS een os ae a eee ae Ee 1490 (2574), 1507 
Cooperative service... -ssulsius of oy gamiauanl ogi, 1490 (2574) 
Institutes ue Sate es es Die. Sore qui eeoigode 1488 (2571) 
Seller being— 
Employerssleauieauo ou! 2st 8 1 ga sone rasa eer hye 1548 
iam’. 35. 92r ee eee eek OE ED 1477 (2555) 
Seller’s official positions sau1 sucLiad jisuiee@ aerolatl 1490 (2574) 
1529 


Dtocheram este. ote es BOUIN Oe WO GRE ee. 1529 
Successsor standing i Peles Bey aes 1490 (2574) 
Whigue nature. or situation. -...-----=-VivoEs!_____ 1461 (2527), 1529 
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Misrepresenting prices: 
(See also Offering deceptive, etc.) 


As to— Page 
GOA Pa hive ee ae ee ees 1522 (02403) 
Exaggerated fictitious being— 

Deferred and contingent charge only___------------ 1432 (2482) 
Resulare ee JL ee oe eR 1432 (2481, 2482), 


1463 (2532), 1466 (2536), 1468 (2540), 1472 (2547), 1473 (2549, 
2550), 1492 (2575, 2576), 1494, 1499, 1507. 


Nature as— 
“Direct factory” or ‘‘Factory-to-you”_-__-.-------- 1458 (2522), 
1465 (2535), 1504, 1539 (02433) 
Half pricebewes i bisaesee suds: Late seo e emer EF 1499 
Wiholesaletcosts!2 8) 246s Sas SSS Sei es 1541 (02489) 
coWiholesalerdirect: to; you’ == 522 - eee ee ee ee 1589 (02433) 
Regular being— 
Fee, merelyset 2 fies de. A = ee 1432 (2482) 
Special reduced, introductory, or to be increased____ 1453 (2514), 


1473 (2549), 1494, 1499, 1537 (02428), 1552 (02460) 
Misrepresenting product or service: 
(See also, in general, Unfair, etc.). 


As to— 
Barnings or profits. 5..5- 2222-225 se Pees ta ee 1432 (2482) 
ELS COT CORNY SG Te ee ee eer AE 1432 (2482) 
Individual service:or attention_—-_—___-_-__=_ aaa 1432 (2482) 
Natures.:2-). ee eS3c2 2282 yen eee aol 2 ay 1432 (2482) 

Manufacture or-preparation: —_2 snl joie ol 348 1432 (2482) 
Opportunities. 22.20 aos eee . ee aehres teenie 1432 (2482) 
Qualities, properties or results— 

Bdweational and informatives-22 2222-2. 2222 = = 1432 (2482) 
Scientificzommelevantitactsme 25 5 so eee 1482 (2482) 
SluCCesSswUSe LOT Stamens oe ee ee ee ee eee nee 1432 (2482) 
Malue@iit 2222 ls52-. eds iow: +0 shoiiteld spripiiieiie 1432 (2482) 

Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Composition of product_______------__ 1442, 1443 (2498), 1455 (2517), 
1461 (2526), 1479, 1480, 1483 (2562), 1499, 1502 (2588) 
Nonstandard character of product_ 52 aie Seaerisie Siaeee se 1507 
patetyjol products= 2-2 = see eee eee 1547, 1550 (02456) 


Offering deceptive inducements to purchase: 
(See also Misrepresenting prices, and in general, Unfair, etc.) 


Through— 
Representing or offering, falsely or misleadingly — 
Céiupon jvalues Se0y 5: feeiate eee ee 1472 (2547) 
Deferred payment fictitious markup_._.____________ 1482 (2482) 
Free— 
Accessories or equipment___________ 1432 (2482), 1463 (2532) 
Price of which included in charge otherwise de- 
manded 


otecece neces Aone 45 eee ape 1463 (2532) 
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Offering deceptive inducements to purchase—Continued. 
Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 

Free—Continued. Page 
Prodwcels 340 ThCheiy TE | SRL Lee ph Cry 1470 (2544), 
1473 (2550), 1477 (2555), 1492 (2576), 1507, 1438 

(02430), 1541 (02489), 1548. 

Price of which included in charge or service atieytice 


demanded, or conditioned on____________ 1470 (2544), 
1473 (2550), 1477 (2555), 1492 (2576), 1541 (02489), 

1548. 
Premiumsls AYS2e'. eee ere alee. | ec 1457 
SebieOnOULE (62s ner ee ao eae oe eee 1529 
(Guarantecs 3. A= ss2uts, Af ee ates a cite ety 1432 (2482), 


1438 (2488), 1449, 1450, 1464, 1472 (2547), 1473 (2550), 1484 
(2563), 1492 (2576), 1496,1503 (2589), 1504, 1514 (02389), 1520 
(02401), 1523 (02405), 1529, 1537 (02426), 1544 (02445), 1553 
(02461), 1554 (02464). 


Jobs and employment-_____-_.---- 1432 (2482), 1509 (2597), 1545 
Profit;sharing:premiums-s ese se tieds Jew seaitelse 54h 1457 
Special or limited offers or selection. ..__.....-.---- 1432 (2482), 


1453 (2514), 1463 (2532), 1472 (2547), 1473 (2549), 1485 
(2566), 1499, 1507, 1521, 1529, 1541 (02489), 1548, 1552 


(02460). 

On pretext— 
Hal-pricepale uo .¥Uitaoorm noses bite Arlo y 1499 
Introductorp:=—.- = = MU al ist 1 1463 (2532), 1499 
Limited number or time available_________ 1453 (2514), 


1463 (2532), 1472 (2547), 1473 (2549), 1485 (2566), 
1541 (02439). 


Limited to prospect in his community -----~-- 1432 (2482) 
ENNCKYyMUT ays CODLES ban a ote nase ne See ee ee 1507 
Oll-sea pore en en ne ae en 1499 
Other advertising eliminated___-__--------- 1472 (2547) 
Terms and conditions— 
iBondedmeprescntal Vesa = a eee eee a 1529 
(names oe “chip lens. 20ers sea ee eae 1548 
BMD LOAN eGNIGRSCL.VA Comte = = erratic 1432 (2482) 
J PHTOADSA YET BYR phe case ns Serpe mpage A ay eat ee 1541 (024389) 
Free— 
[Dye (bubs yes is ee ee eee 1432 (2482) 
BE oYe RUKH) nts ag ie ie pepe os een oe 2 1548 
Shar Omir. 1 ee eS aa eene ee 1829 
‘Gtyrathy bul an teh gape) adams og ot ade ee ae Eee 1541 (02439) 
CHa Gos slo rana¥sltens appa ale, cole epee See es a 1529 
Guarantees, service, and repairs_-------------- 1432, (2482), 


1450, 1472 (2547), 1535 (02424) 
Loan repayment opportunities___-~------------- 1432 (2482) 
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Securing agents or representatives falsely or misleadingly: 
Through misrepsenenting as to— Page 
Eatningsor profits Lsi20 10 Cige list: AAO, $0 BOLI Ngo 1473 (2550), 
1482 (2560), 1519 (02399), 1523 (02405), 1525 (02409), 1526 


(02412), 1529, 1585 (02424), 1541 (024389), 1545. 


Opportuiiitiesel . Gua ARE {ere es 1482 (2560), 
1523 (02405), 1529, 1535 (02424), 1541 (02489), 1545 


Terms and conditions— 


Course:or ‘diplomaveiDadgn bebosuimb 55085 285-8. 2 1548 
Hinancinged (coe) Vibl OGGce) Gath. seo. 2 ee L541 (02489) 
Free— ad 
Sampleioutfite_ So. 2. ce eed eB 5 ee ee 1529 
ri aligecet ee cw sah Saw SS ae Beet eee ees 1541 (02439) 
Guatantecsocee2 22-2 ose ee ao eee 1585 (02424) 
Products costifl wabt Och! ChAT S3hS) Sebi. = 1541 (02439) 
Simulating: 
Trade or corporate name of well-known concern._.____/___________ 1499 


Unfair methods of competition, etc., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting, or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 


Disparaging or misrepresenting competitors or their products. 
Enforcing and exacting, wrongfully, customer dealing. 
Misbranding or mislabeling. 

Misrepresenting business status, advantages, or connections. 
Misrepresenting prices. 


Misrepresenting product or service. 

Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Simulating. 


Using contest schemes unfairly in merchandising. 
Using lottery scheme in merchandising. 
Using misleading trade name, mark, brand, or designation. 
Unfair or deceptive acts, practices or methods condemned, See Unfair 
methods of competition, etc. 
Using contest schemes unfairly in merchandising: 
Through representing or using— 


Everyone a Winner. feh ce. ec eee 1529 
“bucky draw’ contest- 22 o-oo et oe 1507 
Using lottery scheme in merchandising. (See also, ANIGING cuca) = eae 1439 


(2491), 1445 (2500), 1473 (2550), 1492 (2576) 
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Using misleading trade name, mark, brand, or designation: 
(See also Misbranding or mislabeling, and, in general, Unfair, etc.) 
As to— Page 
GCompositiongorsproductes sa eserw ee eee ee er ee 1469 
(2548), 1483 (2562), 1490 (2574), 1498, 1499, 1502 (2588), 1505 
(2593), 1508, 1516, 1531 (02418), 1548 


Domestic product being imported________ 1485 (2565), 1495 (2579) 
Nature of— 
Manufacture or preparation of product__ 1463 (2530), 1505 (2598) 
IPTOGUGLPOLESCLV COM re et en ee ee eee ae eee 1482 


(2482), 1441 (2494), 1484 (2564), 1502 (2587), 1505 (2593), 
1506, 1533 (02421), 1553 (02462) 


Personneliorsbatieeaae et eee eee ae 1432 (2482) 
Qualities, properties or results of product or service— 
Auxiliary, improving and supplementary____________ 1503 (2590) 
Cosmetic, toilet and beautifying______-___-_--_-_-- 1513 (02386) 
Functional effectiveness and scope, in general____________- 1463 
(2530), 1482 (2560) 
Insecticidal, vermicidal or related________--_--_--_-- 1482 (2560) 
Medicinal, therapeutic, remedial and healthful___-________ 1490 
(2578), 1506, 1532, 1550 (02457) 
IPreventiveror proveCtlVes- 22 225 seen eee ee ee 1503 (2590) 
Source or origin of product— 
IDI NGG Steet Senet eee 1485 (2565), 1495 (2579), 1433 (02421) 
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